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laktn  from  nietse  mortgagei  590.«-Act  of  btokniptey  notice^  ib.— 4ldft; 
of  James  not  repealed  by  Sir  S.  RomUly*f  act,  591,  n«— Whether  pnr-^ 
ehaser,  after  act  or  conuniMioii  of  baokrapt,  without  notice  of  either^ 
may  protect  himielf  by  prior  legal  estate,  598,  n.  594,  n.— JndgOBcntii 
on  record  not  notice,  596.^--Bat  there '  may  ^be  constmctive  notlcia  of 
Judgments  independently  of  record,  597.— Lien  of  judgments  on  land, 
598. — Origin  of  eUgitf  599. — Ejectment  necessary  to  obtain  possession^ 
600.— Mote^  of  lands»  and  aU'  goods  may  be  taken  nnijer,  601.— Uses 
and  trusts  made  liable  to  execution,  by  what  statutes,  60t— not  subject 
to  execution  at  common  law,  603.<«-Reasons  for  excluding  trusts  from 
10th  sec.  of  Stat,  of  frauds,  604,  n.-*Ju(lgment  creditor  may  sell  term  by 
JL  fa,  or  extend  moiety  of  k  under  «li|ff,  ^5,  m— of  ills  aocoutft  when 
in  possession,  606,  n.— Lands  in  trust,  conveyed  away  between  judgment 
and  execution,  cannot  be  followed,  606.— Judgment  not  a  lien  on  trust 
estate  either  at  law  or  in  equity,  608.  610.— l^easebolds  affected  from 
time  JUri  facioM  is  lodged  with  sheriff,  609.— Judgment  creditor,  before 
he  can  redeem  leasehold,  must  sue  out  execution,  ib.— Lien  of  judg- 
ments, as  to  debtor  and  purchaser,  on  freehold  and  leasehold  estatei^ 
611,  n.— Terms  for  yeaiy,  different  kinds,  619.— Attentfant  terms,  613.— 
Term  never  assigned  to  attend,  removed  in  equity  out  of  judgment  cro- 
dltor*s  way,'  614.— Purchaser  with  notice,  protected  by  term  never  as» 
Signed  to  attend,  615.— I1iis  doctrine  questioned,  ib»  n.-*a8  nothing  can 
destroy  effect  of  actual  mticif  617,  n.— Decree  not  notice  of  mattiSrs 
disputed,  616.— Bdhg  present  at  hearing,  good  notice,  617,  n.— Lis  pM- 
dais  of  personalty,  not  notice,  618. — Act  of  parliament,  when  notice^ 
618,  n.— Registration,  not  constmctive  notice,  ib.— Of  registering  mort« 
gages,  618,  n.  619,  a — and  entering  satisfaction  thereon,  6t0,  n.-«-'Of 
registering  judgments,  ib.— .deeds  of  appointment,  6f  1,  n«--«qoitable 
mortgages,  ib.— lease  and  assignments,  ib.— To  prevent  further  advances, 
judgment  creditor  should  fix  prior  mortgagee  with  aetnal  notice,  6tt.'^ 
Second  mortgagee  should  take  a  similar  precaution,  6SS.— Notice  of 
unregistered  mortgage  binding,  6t4.— Unregistered  lease,  with  notice, 
binding  on  subsequent  purchaser,  6t5,  n.— Suspicion  of  notice  not 
eaongh,  6t6.— Of  proof  of  notice  by  parol,  ib.  n.— l£xposition  of  re- 
gistry acts,  6f  8,  n«^-Thlrd  mortgagee  may  purchase  first,  notwithstand- 
ing aeeond  be  registered,  ib.— English  and  Irish  registry  acts  distin- 
guished, 629,  n.— Mischief  of  considering  registration  notice  in  every 
event,  690,  n.— >Hortgagee  not  bound  to  search  registry,  but  If  lie  does 
search  he  will  be  presumed  to  have  notice,  631,  n.^Recapitnlation  of 
point!  OB  registry  act,  ib.— Of  obtaining -possession  of  title-deeds  by  i^  - 
modyat  law,  ib.— by  remedy  in  equity,  633,  n.— Prodncstlon  of  title-deeds, 
lb.  n.— Defendant  not  obliged  to  produce  deed  which  would  weaken 
■  hip  title,  634^«»Bfortgagee  not  compellable  to  produce  title-deeds,  635^* 
nniess  he  consents  to  sale,  ib.— How  one  person  affeetnd  with  notice  to 
another,  635,  n.— Lessee  cannotiover-reach  lessor  by  assigning  ^to  one 
wiciioat  notice,  636,  n.i— Only  use  of  plea  of  purchase  withont  notice,  Is 
to  defend  actaal  possassion-^This  pomt  fully  discussed,  637  to  65S.A— 
Concluded  thai  actual  possession  irrelevant  to  plea  of  purchase  for  value 
without  notice,  648*  65S.^Deed8  follow,  and  are  incident  t»'  estate, 
638*— Of  persons  entitled  to  custody  of  deeds,  64f ,  n«— Equity  w(ll 
prevent  improper  use  being  made  of  term,  640. — No  presumptiori  agaitist 
boMA  fidi  purchaser,  645.--Plea  of  pnrebase  for  valuable  consideration 
without  notice,  must  aver  poasetslon  in  vendor,  conveyance,  and  con* 
siderattop,  and  deny  notice  and  fraud,  653.— Of  avokling  plea  by  anawar. 
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4d4k— Plea  protects  at  well  against  legal  as  equitable  daim,  655.— To- 
Jaotary  setflemeiit  Yokl  against  pnrcfaaser,  even  with  notice,  655,  6.<^ 
What  slialt  be  Yolnntary  settlement,  657,  n.— If  with  power  of  revoca- 
tion  it  is  in  natare  of  a  wiH,  tb.— Conveyance  yoluntary  if  to  pay  debts 
-^ospecilied,  656,  7. — Composition  deed  good  if  all  creditors  exeeitte, 
4i58,  ny^and  bill  may  be  Hied  to  nialie  creditors  come  in  or  renonnce, 
ib.— Composition  deed  an  act  of  bankruptcy,  659,  n.<— Other  matters 
relating  to  composition-deed  and  bankruptcy,  660,  n.^ Voluntary  mort* 
gage  made  good  by  subsequent  assignment  for  value,  659. 


Chap.  XV. 

7b  whtnn  Lands  forfeited,  under  a  Mortgage,   $kall  belong^ 
in  case  of  the  Death  of  the  Mortgagee. 

Mortage,  personal  estate,  unless  mortgagee  direct  otherwise,  and  tliat 
though  tlie  mortgagee  foe  in  possession  at  the  time  of  his  death  and  the 
ivtatc  descend  to  his  heir,  662.-^Money  paid  It  day  may  be  paid  to  heir 
jor  exccotor,  665--*but  heir  in  every  event  trustee  for  executor,  665,  6. 
Receipt  by  one  of  several  executors  before  'probate,  good,  665.— Heir 
4>f  mortgagee  may  pay  money  to  executor,  and  take  bene6t  of  fore- 
closure, 666.-»Mortgage  in  fee,  part  of  freeman's  personal  estate, 
667. — ^morlgage  will  not  pass  as  land  under  description  applicable  to  it  in 
point  of  locality  merely,  668. — No  survivorship  between  joint  mort- 
l^agex,  67 l.-^oint  mortgagees  trustees  for  eaeh  other,  ib.  n.— Executor 
of  deceased  mortgagee  proper  party  to  transfer  of  mortgage,  672.'— On 
foreclosure  by  two  mortgagees,  estate  divided  between  them,  ib. 

Chap.  XVI. 

ffow  a  Wife  i$  intere$ted  in  her  Hmband^s  Estate  mortgaged^ 

and  other  Matters  relative  thereto^ 

Wife  barred  of  dower  and  jointure,  by  fine,  non-claim,  or  recovery, 
675,  D.— and  every  interest  she  may  have  in  land  or  lien  affecting  it, 
674.— So  she  may  encumber  her  dower  or  jointure,  ib.— Fine,  a  total  or 
partial  bar  in  equity,  according  to  intention,  675,  n. — Same  of  recovery, 
680.— Agreement  that  fine  shall  not  affect  jointure,  good,  677.— Joint 
answer  in  Chancery  equal  to  fine,  678,  68t,  n. — Dowress  may  redeem 
whole  mortgage,  and  hold  over  for  two-thirds,  681.— Husband's  personal 
estate  most  disencumber  dower,  ib.  n.--'Mortgagee  having  no  notice  of 
jointure,  may  taek,  689.— Wile,'  creditor  by  bond  before  marriage,  may 
redeem  mortgage  of  freehold  and  eopybold  land,  685.-^ointnre  of  part 
nmy  redeem  whole  mortgage,  689«««iust  contribute  and  keep  down  in- 
terest, 684.— Of  advancement,  685.  -^  Satisfied  and  unsatisfied  terms 
distinguished  as  to  dower,  687.^Term  removed  in  favor  of  dowress, 
when,  ib.  n.— At  biw,  term  virtually  deprives  widow  of  dower,  688,  n.— 
Cbaira  in  equity,  against  heir  and  devisee,  686--«hio  against  volunteer 
and  assignee  \n  bankruptcy,  688— >but  not  agahist  mortgagee  or  purchaser, 
689,  n.— if  term  not  satisfied,  widow  can  obtein  -dower  by  redeeming,  ib. 
Widow  In  every  ease  entitled  to  dower  of  equity  of  redemption  on  morl- 
fUtfi  for  ^nmi  69l»n.«-*Origtn  of  distinction  as  to  denying  dower^  ani 
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•Rowing  cartety,  of  a  triut,  693,  ii.«^Widow  Mt  endowable  of  a  p«r« 
tnist,  696.^Widow  not  esdowable  of  eqiiUy  of  rodenptioa  od  oiorlgi^o 
in  fee  made  before  mBrriage,  699.-— Reasons  for  not  aUowing  dowefof 
equity  of  redemption,  700,  n«— Oeneral  result  of  eases  as  lo  allovAng 
dower  of  equity  of  redemption,  701,  n.«-No  free^b^nch  of  eqalty  of  re* 
'  demption,  703.— Wife  of  mortgagee  in  fiee  «ol  ead^wabte  In  equity,  Uk 

Chap.  XVII. 

Of  Mortgage9  made  by  the  Hu^and  and  Wife^  or  the  B»$band 
alone,  of  the  Wift^t  Eitate,  dnd  hi$  Ikieresi  in  Mortgagt-momof 
due  to  her* 

Mortgage  by  husband  and  wife,  without  fine,  of  her  estate,  ceases  with 
coverture,  740.— Purchase  in  name  of  husband,  wife,  and  daughter,  an 
advancement,  70.5.— Wife  may  mortgage  her  estate  by  fine,  706.— Spe« 
cific  performance  of  husband's  covenant  tliat  wife  shall  levy  fine,  decreed, 
707.*-Confrd  if  she  refuse  to  concur,  707,  71 1,  n.-^Wife  may  lefy  ^u^ 
subject  to  husband's  disagreement,  710,  n.-^ Wife  not  barred,  if  fine  not 
perfected  liefore  husband's  death,  708.— Equity  of  redemption  on  mort^ 
gnge  of  wife's  leasehold  estate,  belongs  to  husband  or  wife  surviving,  714, 
715.— Trust  term  of  wife  within  husband's  power,  except  settled  to  her 
separate  use,  716,,  n.— In  which  case  he  must  be  party  to  deed,  719^4— 
Disposition  by  wife  before  marriage,  of  her  estate,  without  husband's 
privity,  a  fraud  on  him  and  void|  719.— Voluntary  assignment,  7f0.r" 
What  equities  of  wife  husband  may  assign,  7S1.— If  widow  any  confinn 
husband's  mortgage  of  her  estate,  72S,  795.— Void  and  voidable  kaies 
distinguished,  7 3S,  n.<— Lease  by  tenant  for  life  void  at  his  death,  724,  n.— 
Wife's  estate  not  liable  beyond  sum  originally  borrowed,  726,  n.— Wife's 
right  to  exoneration  out  of  husband's  personal  estate  for  his  debt  charged 
on  her  estate,  similar  to  that  of  heir's,  ib.— which  husband  cannot 
divest,  737.— Husbaad's  covenant  to  pay  money  exonerates  wife's  e»« 
tate,  ib.— Except  there  be  settlement,  or  money  be  for  her  use,  728-^ 
which  is  proveable  by  parol,  729.— Declaration  by  wife  that  she  waives 
right  to  exoneration,  binding,  750.— Exoneration  postponed  to  debts  bnt 
preferred  to  legacies,  ib.— Substitution  not  allowed,  ib^-^ Jointress  en* 
titled  to  redeem,  on  what  principle,  73],— Wife^  mortgage  by  fine  only 
a  partial  alienation  of  her  jointure,  732,  S,  n.  —  Fine  levied  ditersa 
tafatitt  will  not  carry  estate  in  new  channel,  784,  n,— Lord  Eldoa's  ^x^ 
pression  and  illustration  of  role,  737,  n.— Limitation  of  estate  to  now 
uses  annexed  to  proviso  for  redemption,  no  effect ,  otherwise,  if  snoh 
limitation  be  distinct  from  form  of  proviso,  739,  n.— Practical  result 
of  cases  on  this  head,  ib.— Agreement  reqnisite  to  make  hasband  par- 
chaser  of  his  wife's  chou9  in  aetUn,  734,  740— which  agreement  most 
appear  on  settlement,  741,  n.— Qiiaatem  of  benefit  settled  on  wife,  im- 
material,  743,  4.— As  to  additional  settlement  in  baakrnptcy,  743«t-' 
Of  chou§  in  action^  and  rednctioa  of  them  into  possession,  746,  n.-T-< 
Surviving  husband  entitled  to  wife's  mortgage  under  statute  of  distri- 
butions, 749.— Husband  may  assign  wife's  mortgage  for  years,  but  not  her 
mortgage  in  fee,  750.-~Wife's  eho»e9  in  itction  pass  by  assignment  in  her 
husband's  bankruptcy  or  insolvency,  but  not  her  reversionary  intereatf  ^ 
751,  2,  n.  769.— Husband  or  bis  assignee  suing  in  equity  to  obtain  wife's 
nersonal  propertyi  mmt  juako  pfovisvNi  for  iiec,  753|  4. — Wife's  e<|uiiji 
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Ibr  afNDOvbioQ  applies  to  pewly-Mqvired  proplertyy  755.-rWife  epiitted 
to  MftHencQt  if  lier  liatlHiiid  ill-treats  ber,  7bG-nit  extends  to  b»lf  tier 
pfoperty,  Td^*— Whether  wife  entitled  to  provision  against  particular 
,  asaif  nee  #f  husband  for  value,  761. 3. 4.  6.  8.-*Settlcnienty  no  proof  that 
husband  is  a  purchaser,  767«— Wife's  possibility  assignable  by  husband 
for  value,  769,  n.— Of  children's  equity  to  a  provision,  770,  n.— Sum- 
maty  of  points,  ib.— Peposit  of  deeds  belonging,  to  wife's  mortgage, 
bindini^,  770^—00  particolar  form  requisite  for  the  assignment  of  a  ekou 
in  ofiljoa,  779.r-Fonnal  assignment  recom^^ended,  775. 


Chap.  XVIU. 

Out  of  what  Fund  Mortgages  are  to  be  redeemed. 

SCortgagor  must  pay  money  though  catate  be  insufficient,  774.—Mortgagee 
a  simple-contract  creditor  as  to  debt  alone,  775.— Recital  of  debt  does 
not  make  it  a  specialty,  ib.— Real  estate  exempt  at  common  law  Irom 
execution  for  personal  duty,  776.— But  now  (if  heir  named)  specialty 
creditor  may  elect  to  sue  either  heir  or  executor,  777.— £ut  executor 
must  exonerate  heir  if  he  have  assets,  779.-^Personal  estate  primary 
fund  for  payment  of  mortgage  between  heir  and  executor,  78(^— whether 
there  be  covenant  or  not,  781,  n.— S.  L.  applies  to  customs  of  Yorl^  and 
London,  78S.«-Mortgagor  may,  against  heir  or  devisee,  but  not  against 
creditors,  exempt  personal  fund  from  debts  and  legacies,  by  throwing 
them  on  real  estate,  788.— -Personal  estate  first  applicable  to  debts  and 
legacies,  notwithatanding  trust  for  their  payment,  784.— Modes  whereby 
real  estate  may  be  subjected  to  specialty  and  simple-contract  debts,  787. 
Charge  of  debts  in  equity  on  particular  lands,  no  exoneration  of  per- 
sonal fund,  788. — Devise  to  trustees  to  sell  and  pay  debts,  residue  to  A. 
personal  estate  first  applicable,  there  being  no  words  to  exempt  it,  789. 
Personal  estate  must  pay  debts  and  legacies,  though  term  of  real  estate 
be  created  expressly  for  their  payment,  790.— Devise  to  pay  debts  no 
exemption  of  personalty  given  to  wife  executrix,  792,  n.— Estate  to 
be  sold  out  and  out  for  payment  of  debts,  personal  estate  not  other- 
wise disposed  of  than  by  appointment  of  executors  first  liable,  795.— 
Devise  to  trustees  to  pay  debts,  and  residue  to  daughter,  to  whom  per- 
sonal estate  is  given,  and  she  is  made  executrix,  personal  estate  first 
liable,  797.— Discharge  of  personal  estate,  only  thing  to  be  attended 
to,  799y  n.— Whatever  executor  takes  as  such,  liable  to  debts,  SOO.**- 
Personal  estate  may  be  exempted  from  debts  by  express  words,  301.— > 
Will  to  be  construed  so  as  one  part  do  not  contradict  another,  80S.<— 
General  rule,  805«— Legacies  charged  on  real  estate,  whole  peraraal 
fnod  given  to  A.,  latter  .exempt  from  legacies  but  not  from  .debts, 
805.*— Amount  of  debts  makes  no  dificrence  in  questions,  of  this  kind, 
ib.  n. — ^Bequest  of  whole  personal  estate  exempts  it  from  debts  if 
real  estate  be  charged  therewith,  contra  of  bequest  of  residue,  806.-^ 
Courts  gnided  by  words  of  will,  not  by  testator's  circumstances,  807,  n. 
Residue  of  personal  estate  may  be  exempted  from  debts  by  implication 
as  well  as  whole  personal  fund,  808.— Effect  of  word  **  fully,"  ib.  n.— 
Words  "  do  and  shall  pay  out  of  real  estate**  held  sufficient  to  exempt 
residue  of  personalty  given  to  wife,  809.— Specific  and  pecuniary  lega- 
cies distinguished,  811,  n.-^Former  not  liable  to  exoneration,  810.— Be- 
qncit  of  money  due  on  note  or  public  stock,  specific,  8i2|  n.  818*— So  is 
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Wqnest  of  money  on  bond  lield  ia  tru^t  for  tesUtor,  81t.^CMiM  of  no- 
ney  to  be  laid  out  hi  lands,  81S,  n.^Beqnest  of  personal  eitite  to  alter 
admfaiistration  of  assets,  viewed  with  jealousy,  813— Residoe  specl- 
fieally  bequeathed  is  exempt  from  debts,  if  real  estate  be  charged  there- 
with, 815.— Bequest  of  residue  specifir,  when,  816,  17 — Specific  legacy 
and  residue  bequeathed  in  one  sentence  to  same  legatee,  a  case  of  ex- 
emption, 819.— Particular  mortgage,  legacy,  or  debt  charged  on  real 
estate,  an  exemption  of  personal  fond,  8S1,  n.— Devise  to  A.  he  paying 
debu,  in  default,  creditor  to  enter,  personal  estate  not  exempt,  8f6. — 
Intention  to  exempt  personal  fund  not  proveable  dehors  the  will,  8S7. 
Residue  not  specifically  bequeathed  if  it  means  surplus  after  payment  of 
debts,  8t8,  n.— Rule  inapplicable  where  real  and  personal  funds  are 
amalgamated,  8t9,  n.-^Debt  contracted  by  testator,  and  debt  contracted 
by  his  ancestor,  distinguished  as  to  trust  for  pajrment  of  debts,  83t.— 
Tmstees  not  being  executors,  evidence  fevorable  to  exemption  of  per- 
sonal estate,  ib.«— Will,  where  reddoe  held  to  mean  residue  not  speci- 
fically given,  834.— There  must  be  something  tantamount  to  express 
words,  to  exempt  personal  fnnd  from  debts,  833,  n.  834.— Real  estate 
particularly  appropriated  to  debts,  personal  fond  exempt,  836."~Conrt 
proceeds  on  inference,  not  presumption;  consequently  collateral  evi- 
dence inadmissible,  837.— Devise  for  payment  of  debts,  however  anx. 
iously  worded,  is  not,  of  itself,  sufficient  to  exonerate  personal  estate, 
639,  n. — Inference  from  direction  to  pay  funeral  expences,  means  little, 
841 ,  n.— There  must  be  clear  and  distinct  charge  on  real  estate  to  make 
itiiable,  843,  n.— Neither  charge,  nor  direction  to  sell,  nor  creation  of 
term  for  payment  of  debts,  will  exempt  personalty,  844,  n.— Specific  be- 
quest of  residue,  845,  n.— Distinction  between  direction  to  sell  and 
charge  for  debts  explained,  8'16,  n«— Latest  general  rule  of  constmction, 
648,  n.— Difierence  of  opinion  on  cases  of  intentioo'always  unavoidable, 
050,  n.«-^Wbat  is  an  exemption  in  favor  of  residuary  legatee,  not  so  hi 
favor  of  next  of  kin,  851,  n. — Exemption  of  personalty  from  implied 
intention,  ib.— Instance  of  exemption  by  bequest  of  ''  effects,*'  ib.— 
There  most  be  a  specific  bequest  of  the  personalty  as  well  as  a  devise 
of  the  realty  subject  to  debts,  to  exonerate  the  former,  ib.— De- 
scended estate  liable  to  exonerate  devised  estate  incumbered  on  defici- 
ency of  personal  assets,  651.^— Purchase  of  reversion  after  will,  a  revo- 
caltion,  85S*— Primary  fund  not  exonerated  merely  because  another  fund 
is  provided,  856.-?- Devise  to  A.  for  500  years,  in  trust  to  pay  debts,  ex- 
onerates descended  estate  till  trust  fails,  ib.— Mere  charge  of  debts  an 
exoneration  of  descended  estate ;  ted  conirA  if  particular  Aind  be  cre- 
ated, 857.— Devise  of  mortgaged  estate  subject  to  incumbrances,  no 
exoneration  of  descended  estate  or  personal  fnnd,  ib.  n.— ^  Devised*' 
applied  before  **  descended''  estate,  when,  858,  n.— Presumption  that 
testator,  in  charging  A.  means  to  exempt  B.  inapplicable  to  estate 
purchased  afler  will,  861. — Order  of  assets,  ib. — Personal  estate 
siever  charged  in  equity  where  not  in  law,  863.— Rule  as  to  appro- 
priation of  debt  on  purchase  of  estate  subject  to  a  mortgage,  tb.  n.—- 
Effect  of  purchaser's  covenant  to  pay  money,  865.— Withont  covenant 
or  bond  wherein  heir  is  named,  mortgagee  has  no  claim  on  real 
assets  of  mortgagor,  866,  n.— Covenant  on  transfer  of  mortgage  does 
not  alter  nature  of  debt  or  liability  of  funds,  867.*«In  equity,  covenant 
to  pay  money  can  be  resorted  to  only  in  case  land  fails,  869.— Benefit 
under  power  always  a  charge  on  land  in  first  instance,  870. — Creation  of 
term  to  raise  portions,  an  exemption  of  personal  estate,  871.— Debt  fixed 
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it  onglil  to  fUly  87l.^Agre6meiit  tb«t  mortgage  t^ll>c  paid  oat 
<»f  piirclia8e*iiioney,  makes  purchaser's  personal  estate  primarily  liable, 
87S|  D.— If  mortgage  forms  part  of  price  of  estate,  it  becomes  parcbaser's 
personal  debt,  874»  d«— General  rule  as  to  husband  and  wife,  ib.«— Pur- 
chaser  for  parttcniar  purpose  covenanu  to  pay  mortgage,  debt  not  tbere- 
by  made  personal,  876.— Real  estate  being  original  debtor  must  bear 
bortben,  though  bond  be  subsequently  given  for  debt,  878.-*-By  acts  of 
▼endee,  it  may  be  inferred  be  intended  to  make  debt  bis  own,  881.-^The 
whole  doctrine  stated  and  illustrated,  ib.— Heir  makes  debt  his  own, 
when,  aet.^Purchaser  makes  debt  his  own,  wben,  ib.  n.— 'This  equity 
imaltered  by  renewal  of  lease,  88t.— Effect  of  transfer  of  mortgage  by 
heir  or  purchaser,  886,  n.— Parol  evidence,  if  admissible  to  diew  amount 
of  debta  and  testator's  declaration  as  to  personal  esUte,  875,  n.  885* 
889,  n.<— Modem  rule  as  to  marshalling  assets,  890.— Of  contribution 
between  two  estates,  89t,  n.— Derivative  lessee  mast  eontribste  on 
cenewal)  ib. 

Chap,  XIX. 

Of  the  Paymaii  of  Interegt  of  Money  lent  <m  Mortgage. 

Interest  defined,  892,  n.— Allowed,  though  not  reserved,  ib.— Usury  de- 
fined and  exemplified,  89S,  n. — When  it  avoids  security,  892)  n.  S9S«^ 
Usurious  transactions  by  means  of  lease  while  in  fact  it  is  a  loan,  894,  n. 
Mortgagee  taking  commission  for  his  trouble,  usury,  894,  n.— Usury  a  fact 
for  jury,  895,  n.— Taking  dividends  on  stock,  not  usury,  when,  ib.— Eflfect 
of  bankniptcy  on  usurious  mortgage,  897,  n.— Of  interest  on  mortgages  of 
colonial  property,  898.— Statute  of  Jinne  not  retrospective,  900.— Agree- 
ments for  rise  and  abatement  of  interest  distinguished,  ib.  90t,  n«— One 
default  not  a  forfeiture  of  whole  covenant,  90f ,  n.«-»All  money  paid  by 
surety  bears  interest,  903.— So  of  all  money  really  paid  by  assignee,  If 
mortgagor  concur  in  transfer,  ib.— Mortgagor  not  bound  by  account,  when, 
904. — Assignment  of  mortgage  should  always  be  with  mortgagor's  privity, 
905-^and  contain  an  assignment  of  the  debt,  908.— Mortgagee  and  bis 
assigns  cannot,  without  mortgagor,  add  to  what  is  due,  settle  account,  or 
tmv  interest  mto  principal,  907. — Utility  of  note  of  hand  accompanying 
mortgage,  908,  n.— Interest  cannot  be  turned  into  principal,  as  against 
mortgagors,  909— nor  as  against  other  incumbrancers,without  their  consent, 
910. — Compound  Interest  not  unlawful  in  England,  909,  n.  919.— Interest 
not  allowed  on  arrears ;  $eauas  to  costs,  911.— Interest  made  principal 
by  master*s  report,  ib.— or  judgment  at  law,  ib.  n.— Bill  praying  sale, 
and  bill  of  foreclosure,  distinguished,  912.— Interest  on  interest  allowed. 
If  time  for  redemption  be  enlarged  by  court,  913. — Reasons  for  not 
allowing  Interest  on  interest  against  infant  generally,  ib.— Mortgagee 
may  pray  sale  for  payment  of  debts,  916. — Agreement  at  time  of  mort- 
gage insufficient  to  convert  interest  into  principal,  918.^0f  rate  of  in- 
terest, on  interest  converted  into  principal,  920,  n. — What  debts  bear 
interest,  ib. — Interest  allowed  on  money  expended  in  support  of  title, 
920.— Tenant  for  life  allowed  maintenance  if  interest  exhaust  whole 
rents,  921,  n. — Tenant  for  life  compellable  by  remainder-man  to  keep 
down  interest,  921.— When  estate  in  mortgage  is  sold,  tenant  for  life 
entitled  to  interest  of  money  after  paying  incumbrance,  922,  n.— Assets 
of  tenant  for  life  answerable  for  arrcarsywhen,  923,  n«— Dowrcss  redeeming 
iias  claim  on  estate  for  two-thirds  of  interest,  and  whole  of  principal,  ib. 
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Tenant  In  teil  B*t  ol^ttgnd  to  k«fp  dovn  titoreft,  i^iij  CMC^'tig 
.  lie  infiinty  9S5,  n.— Teoftnt  for  years,  or  for  life,  edbject  to  BMM%agey 
nuMt  keep  down  interest,  99 1  •  9S9.— Tenant  in  fee  not  obliged  to  k«p 
down  interest,  967.^1  .-<-£xeciilor  of  adnlt  devisee  in  fee  not  liable  lor 
arrears  of  interest,  9Sl.-!-Fifst  mortgagee  in  posattsion,  charged  with 
what  he  might  ha?e  receiyed,  95Sf— No  eonversion  of  interest,  with  no- 
tice of  snbseqnent  incombrance,  ib.— Payment  to  scrivener  liavuig  bond, 
good,  when,  93S,  3.— Tender  suspends  interest,  if  six  months  notice  of 
payment  of  principal  has  been  given  to  mortgagee,  934.— Aix  months 
notice  superseded  by  tender  of  six  months  Interest,  ill.  n.— Usury  in 
talung  six  months  interest  in  advance,  ib.«->Mortgage  deed  always  open 
to  mortgagor's  inspection ;  contri  of  title-deeds,  9S5,  a.— What,  if  mort- 
gagee has  settled  money  on  famUy  trusts,  lb.  Legal  tender  binds  mort- 
gagee's ezeentor  or  devisee,  9S5**— To  stop  interest,  strict  fender  re- 
quired, ib.«-Gold  only  legal  tender ;  bank  notes  only  so  in  case  no  ob- 
jection made  at  time,  936,  n. — Statutes  on  tender,  ib.— Oenend  mles 
on  tender,  937,  n.^Tender  must  be  made  by  person  interested,  938.— 
Mortgagee  going  abroad  should,  appoint  person  to  receive  money  if  ten- 
dered at  time,  939,  n.— Interest  not  stopped  by  tender,  if  right  to  equity 
of  redemption  be  in  dispute,  941.— Rate  of  interest  may  be  varied  by 
subsequent  parol  agreement,  ib.-~Interest  increases  daily,  943.— Usuri- 
ous taking  may  be  proved  by  parol,  lb.— Borrower  may  prove  usury,  ib* 
Interest  reduced  in  time  of  national  calamity,  944,  n.— -Taking  bond  for 
'  arrears  and  giving  receipt  no  discharge  of  land,  ib.«>Principal  and  in- 
terest distinct  debts,  though  secured  on  same  fund,  lb.— Money  paid 
generally  applied  in  liquidation  of  interest,  ib«— Of  interest  where  mort- 
gagor Is  bankrupt,  94S,  n. 

Chap.  XX. 

Of  th$  Method  of  aeamnHng. 

Mortgagee  not  entitled  to  account  of  past  rents  from  mortgagor,  946,  n.— 
Mortgagee  no  right  to  rents  till  in  possession,  946.— Mortgagee  in  pos- 
session must  account,  ib.— Mortgagor  not  accountable  for  by-gone  rents, 
ib. — notwithstanding  agreement  for  retaining  profits  against  interest, 
947.— No  annual  rests  in  Welch  mortgages,  948,  n.— Mortgagee  in  pos- 
session must  account  for  surplus  in  his  hands  with  interest,  after  notice 
of  subsequent  claims,  ib.  n.— Mortgagee  in  possession  assigning  without 
mortgagor's  consent,  answerable  for  future  rents,  948. — Mortgagee  .in 
possession  charged  with  what  he  might  have  received  as  against  pther  ' 
incumbrancers,  949— and  answerable  for  fraud  and  gross  negligence, 
950,  n. — Not  allowed  for  speculation  and  adventure,  ib.— -nor  to  use  his 
security  to  prejudice  of  other  creditors,  951. — Mortgagee  not  compel- 
lable to  take  possession,  952,  n.— Having  assigned,  not  a  necessary  party 
to  bill  of  redemption,  953,  n.— Of  account  between  mortgagee  and  as- 
signee,  tenant  for  life  and  remainder-man,  954.— Account  between 
mortgagees  and  trustees  of  equity  of  redemption,  conclusive  if  no  fraud, 
955. — Assignee,  after  several  transfers,  not  accountable  for  profits  before 
his  own  time,  956.— 'Mortgagee  allowed  in  account  all  costs  in  supporting 
title,  ib.— as  also  expences  for  repairs,  fines,  and  improvements,  956,  n, 
as  also  for  new  buildings  substituted  for  decayed  old  buildings,  even 
though  the  new  erections  be  on  an  improved  scale,  957,  n.— Account 
bindmg  on  an  infant,  when,  957. — Annual  rests  cannot  be  inade  unless 
ordered  by  decree,  957,  n.— Mortgagee  aijswerable  for  what  he  receives 
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mUtm  ^aomi  t&f  ieevtontf  9dei>«lf  ode  of  ^levtatliig  aMontlt^  ib*  n,*^ 

M^rlgRgee  dm^ttt  ifHIi  Avteretft  an  tfort^iiB  /Mis,  959,  B.-^8^6Dd  Ac- 

.  catiiit^  ib.-*4pcrific  l^te%  bf  mortgage  debt  sllotild  be  party  to  dc- 

r  eeofati  IIk— Deeds  ttoteo,  ib.^lleeitil,  960,  u.-^AecOant  ttfketf  in  ^qalty 

cailiiot  be  oterbartell  at  law^  lb.uudanhhipt«y,  ib. 

Chap.  XXI. 

b/"  Foreclosure^ 

Mortgagee  may  Ibf eelbie,  if  estite  be  id  possesilod,  or  piay  tide,  if  ft  be 

'  in  r«««rfli0Dy  961  .-u-FoireeioMrB  ^Oflipared  with  sale  nader  trasts,  ibt  a. 

.  BUKk  mortgaged  ma}  be  sold  iHtftoat  fbr^cloiare,  96t.-^Hortgagor  Or 
Ms  beir  iNWessary  party  to  bin  Of  IbreelosOre^  969.— Foreelotbre  in  lite- 
land  is  by  mean*  of  a  (tecn^e  fbr  tele,  ib.  n.— No  bin  ean  be  iiled  against 
mortgagee,  ^aeept  td  ^deeAi  faha,  ib.— One  of  several  mon|^gees 
may  foretflose  as  to  his  shire^  964.-^Bnt  all  mast  be  parties  to  tbe  bill, 
ib.  «k.»Siib mortgagees  shobld  be  parties,  965.-*No  forecfosore  Hll 
■Bo^S^i^  fbtfeltcd,  lb.— Mortgagee  may  forcdose,  and  eject  mortgage 
at  iame  time,  966.— Mortgagee  of  copyhold  may  foreclose  befbte  lid« 
mittanee,  967. — Yolanteer  necessary  party  to  foreclosnre,  wBrea,  967,  m 
Dismissal  ef  bill  to  redeem  eqaal  to  foreclosare,  when,  968,  ti.— Moit- 

'  fsgor's  eaecator  need  tiot  be  party ;  tonim  of  his  heir  or  detflee,  9d8f 
969,  n.— Dernnrlr^r,  that  mOrtgagee^s  ezeentor  irds  Ho  party,  aHotred,  9tf8. 
Mort^agtee^  beir  bc<^fessaty  party  to  biA  of  Ibreclosure  of  mortgage  in  fte 
by  faift  execalof,  970,  d.— Cait/iVi  of  niiortgaife  ft>r  years,  98a-^Tlliillee 
having  le>gal  astace,  necessary  party  (o  foreclose,  970,  a.— Bankrapt  tTn- 
necessary  party  to  foYecldsitltf,  ttr.-u-Bargain  mid  nfl^  ntfi  nMi^ssdtjr  to  giVe 
assignees  ri|[ht  to  reite«Aii,  971,  n.-^Releii«e  of  eqnity  Of  redemption  bj 

'  aMignees  alotte,  biftdlbg  <m  Mmltt'opt,  97^^  n.*-^{)<teree  of  for^^osvre  on 
tenant  in  toil,  binds  issue  und  reAiafn^er-iMfn,  97f .— ^oi^losittt  agah^st 
tenant  for  life,  not  binding  on  remainder-man,  97S,  3,  n*  977,  d.«« 
Tenant  for  life,  and  person  having  next  vested  estate  of  inberitancoy 
necessary  parties,  97.'>.— Int^HnVdiftte'  tenaflts  for  life  shonld  be  parties, 
976,  n.— Tnistees  to  preserve  contingent  remainders,  necessary  parties 
to  bill  of  foreclosnre,  975,  n.— l^eriori  havtng  Opporttinitjf  of  discovering 
frand^  prtsanied  to  know  it,  977,  a.— Latest  general  nHe  as  to  partiea 
to  foreclosare,  ib.^— Acquiescence  in  fraud  binding^  when,  978^  n.— 
lafaot  sometimes  foreclosed^  980^b»t  entitled  to  day  when  of  age  to 
shew  cause,  ib.— Service  of  subpoena,  981,  n.— Se^estration,  penalty 
for  absconding  to  avoid  process,  98t,D. — Infant  cannot  open  redemption 
or  accoant^  hot  may  impeach  decree,  983.— 'Proper  way,  in  case  of  in- 
fancy,  is  to  pray  sale,  ib.— nMre  modem  practice  ia  a  reference  (with 
consent  of  mortgagee),  wbelher  sale  will  be  beneticial  to  infant,  985,  n* 
Covertare  no  impediment  to  fiDreclosure,  986.-^ Wife,  after  hnsband^s 
death,  may  examine  decree  made  daring  covertaro,  987.- Mortgagor,  on 
foreclosure,  decreed  to  make  boat  title  he  can,  988.— Foreclosare,  pend- 
ing sait  by  creditors  for  sale,  may  be  opened  by  them,  ib.— Conveyance 
after  foreclosnre  necessary  only  whan  mortgaflee's  title  defective,  ilKtt« 
Those  inconbrancers  only  necessaiy  parties  of  wliose  liens  mortgagee 
has  notice,  989,  a.— Of  iaeambrancer^  becomiiig  snch  liefore  mortgage, 
or  after  filing  of  biU,  ib«  n^  990,  n.— Of  costs,  990^  n.  to  996,  n«— 
Decree  of  forecloaiire  impeacbabie  for  fraud,  tbongli  signed  and  ea« 
rolledi  996<«^Decree  of  fbfoclositfc  atai  enlarged|  wheiij  997^  g,^Bau|^« 
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Sar.  V.  e»  e^ptv^w  MoBTC4«MylM8A*4n««ilaMMl«  of  noripMiilo^, 
ill.— Mo<|«n  HMde  and  aoMeqwBBee,  ib.— JEqirilty  of  ttdaai^ticny  MM.— 
PoiffilCuaiy  iq  MttgncM  of  baidLfvyt  ii|l  Uugfdm  wmI  late,  ia70.^9|iqiit]r 
#f  MurKB4er9  ib^r-TOa  hfCMb  o£  c9Bilitpoo9  lord  amsr  In^itk  o»  Mort- 
gtgee'f  admkiion,  lb.  a.— Mortgagee  may  foreclose  before  admittanoey  tb« 
Sogden'f  act  mippUes  formal,  QOt  ftnbftantipli  surrenders,  ib.— Mortgage 
of  manor  by  lord,  1071.— Mortgagee  may  assign  and  devise  before  ad- 
mittance, ib.  a.— Ejectment,  beriots,  it^.— Waste,  1073. 

4a^«VI«  Mqhtcasbs  op  Colonial  FKOPgnsir,  fOPg.n-€ommlsslan  not 
allov^  on,  ib.4i.-r Mortgagee  ^boi^ld  sol  bn  efm^i»if#»  <|.-ran  Ineligible 
security,  1073. 

Sec.  YII.  MpftTpAC^Bs  of  Sqif  s,  I073a.— Oepem)  fiule^  99  to  tranifi^r  of 
pfoperty  in  ships,  ib-— Mode  of  mortgaging  ship  pcescrijbed,  1074  a.— 
Mortgagee,  when  entitled  to  profits,  and  Nable  for  stores,  1075.  [See 
the  late  consolidated  act  on  this  subject,  in  the  Third  Volume.} 

fkc  VIIL  Statvtbs  MsMHAaT  arq  Staflb,  I07it  a.fBgcogntwtr 
In  ngtnre  of  statute  staploi  1076  «.?— Reoogniaanoe  al  oomaioB  law,  ib. 

Sec.  IX*  Crowii  Bbbts,  107f  6.— Lien  on  lands  of  aecoantanta,  ib.— 
Crows  debts  not  of  record,  1078.— Goods  bound' from  teste,  ib.  a.—- Ex" 
teat  In  aid,  1079.— Extent  on  estate  sabject  lo  mortgage,  ib. 

Sec.  X.  Irish  Lbasb  and  Loan,  1079*«— Cases  where  lease  remotely 
connected  with  loan,  held  good,  1080  «.— Latest  general  rule,  ib.  ^•— 
Usury,  as  connected  with  lease  and  loan»  ib. 

Sec.  XI,  Casbs  om  Bankroptct^  1Q81.-<— General  order,  i^.— When  re« 
qubite  to  apply  to  court  to  b|d  at  sfile,  1082  a.— Aucfi^p  duty,  ib.  (.— 
Mortgagee  cannot  retract  election  to  prpve,  ib.  (Q.»— Not  bound  to  ^ve 
Vp  joint  security,  1083  a.— Having  bond,  ipay  ^x  deficiepcy,  and  prove, 
lb.^Of  rent,  ib. — Settlement  8i.e€uring  fortune  to  wife  on  death  or 
bankruptcy  of  husband,  good,  ib.— Petition  to  stay  certificate,  1084  a.— 
Reputed  ownership,  statute  of  James,  ib.  6.— Extent,  preferenjce^  rela- 
tion,-1085  a."~Extracts  from  late  act,  6  Geo.  4^  1085  b,  et  seq. 

Sec  Xlt-  £JBCT|IB«T,  «ben  necessary  to  be  re^>rted  to  by  mortgagj^, 
1085  #.— Dry  mortgage  no  bar,  ib./.— Statute  empoweiing  landlords  to 
enter,  1086  «.— Mortgagee  of  lease  should  epter,  ib.  6.— Tenant  shoul4 
give  notice  of  claims,  1087. — Tolls,  ib.  a.— Ejectment,  a  spur,  ib. 

/Bfc.  X|II.  ^f^BG^ioR,  1087  a.— Staieafient  of  4oct^ine  as  it  applies  to 

Sec.  XIV.  Mbrger,  108S.— La^st  geoond  mle^ib.a^-^AcceleffatioR  of 
ch^l^,  1089  ^— Portions,  ib.— Rf^leaso  de^roya  tans,  iV*  k* 

Sec.  XV.  Practical  Obsbryatiors  In  preparing  mortgages,  1089  ft.— 
Attorney's  responsibility,  ib.'— He  must  examine  whole  will,  1090  a.— 
What  kind  of  title  a  mortgagee  requires,  1090  c— Vaiae  of  estate,  1090  d. 
Procuration-money,  fb. 
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CHOUiovMaLBVu*  CuRTOR,  abridged  Irom  8  Ref^ort^  1149.— ^atttement 
to  A.  in  tatt,  rei^auBdct  to  the  ri^t  h^irs  of  B.,  means  B.>  Hgbt  iKir 
at  tim  tmsa  of  fattnro  of  A.^  Is^aa,  saai*.  lU9R.^«^nMree  other  cases  on 
4hia  aUtRt^  of  loDllatMM,  ll55«.k 
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CHAP.  XIV. 


OF  NOTICE  EXPRESS  AND  IMPLIED  (A). 


Notice  Ds  a  creature  of  equity,  and]  is  of  two  kinds  (b).  ^fui  Miet, 
First,  actual  notice,  as  where  a  man  is  party  to  a  deed,  or  has 
notice  of  it  regularly  served  upon  him,  or  the  like. 

« 

But  the  charge  of  actual  notice  must  be  founded  upon  l^j^^!jjj. 
something  certain  and  circumstantial :  Thus  (a),  where  one  no  wtiee. 

(a)  WUdgooie  v.  Waylmi^  Ooaldsb.  147,  ca.  67^  [and  Conitoottw't  Ca.  Toth. 
254.— Etf.] 


(A)  This  chapter  treats,   lit.  of  constroctive  notice,  arising  frgm  vague   OmUntt  rf 
reports,  recitals  in,  and  contents  of  title-deeds,  and  generally  from  whatever   ^'^  ^* 
pats  a  party  on  ioqairy,  from  561  to  581  *,  %d.  of  notice  to  agents,  attorneys,  conn- 
sel,  and  scriveners,  from  581  to  589 ;  5d«  of  the  effect  of  notice  to  the  original 
mortgagee  on  his  assignee  from  589  to  590 ;  4th.  of  notice  created  by  the 
iMmkmpt  laws,  from  590  to  596 ;  5th.  of  notice  created  by  judgments,  from 
596  to  611 ;  6th.  of  the  protection  afforded  by  attendant  terms  when  the  party 
has  actual  notice  of  judgments,  from  611  to  616;  7th.  of  notice  created  by 
registration,  from  616  to  630 ;  8th.  of  the  compulsory  modes  of  discovering 
deeds  when  a  purchaser  denies  notice,  from  650  to  635 ;  9th.  of  derivative 
notice,  from  635  to  637  ;  10th.  of  objections  to  the  case  of  Strode  v.  Blajckbwm^ 
from  637  to  653 ;  and,  lastly,  of  the  effect  of  voluntary  settlements  on  pur- 
chasers and  creditors  with  and  without  notice,  from  thence  to  the  eod  of  the 
chapter. 

(B)  Actoal  and  presumptive;  but  there  is  no  difference  as  to  actual  and   No  difference 
presumptive  notice  in  its  consequences,  except  perhaps  as  to  guilt :  if  there  ^^^^  aetiiM 
were,  every  kind  of  constroctive  notice  might  then  be  avoided  by  employ-  i^^  nolwe. 
ing  an  agent,  per  Lord  Northington,  in  Sheldon  v.  Coar,  S  Eden,  224.   S.  C. 
Amb.  696.  - 

Vol.  IL  A 
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[  562  ] 


came  to  a  vendee,  and  said  to  him,  ^  Take  heed  bow  yon 
**  buy  such  land,  for  A.  hath  nothing  in  that,  except  upon 
*^  trust  to  the  use  of  B. ;"  and  another  came  to  the  vendee 
and  said  to  him,  '^  It  was  not  as  he  was  informed,  for  A. 
**  was  seised  of  this  land  absolutely,'*  by  which  the  vendee 
brought  the  land ;  the  question  was,  whether  the  fixst  caveat 
given  to  the  vendee  was  a  sufficient  notice  of  the  trust  or  not? 
The  Lord  Keeper  said,  that  it  was  not,;  for  flying  reports 
were  many  times  fables,  and  not  truths ;  and  if  this  should  be 
admitted  for  a  sufficient  notice,  then  ibe  inheritance  of  every 
man  might  easily  be  slandered  (c). 


PruumptUg 


Secondly,  Presumptive  notice,  which  is  a  conclusion  of  law 
(where,  by  the  exercise  of  common  diligence,  vnthout  any  ex- 
traordinary precaution,  a  man  cannot  but  acquire  a  knowledge 
of  a  fact)  that  he  has  notice  thereof,  although  no  aeiual  proof 
of  notice  be  exhibited  against  him  (i>)« 


Actual  notki. 


Pnblic  rumour. 


Actum  far 
slander  of  title 
will  He,  when. 


Taelnng  mort* 
gage  without 
deeds,  not  no- 


(C)  Actual  Dotice  requires  litUe  exposition.  To  render  it  binding,  it  nrast 
be  given  to  tbe  person  about  to  purchase,  or  to  his  agent,  attorney,  or  counsel, 
during  the  pendency  of  the  treaty,  or  at  least  before  the  cooveyance  or  mort- 
gage is  executed,  or  the  money  actually  paid,  as  distinguished  from  its  being 
ifecured  to  be  paid.  Hardingham  ▼.  NiehoUi  S  Atk.  S04«  MaUlaud  ▼.  fFtffon, 
ib.  814.  Et  vide  S.  L.  CautreU  v.  MwMdngtou,  Funch,  919.  In  Fry  ▼•  Porter, 
1  Mod.  300,  Hale,  C.  B.  in  speakhig  of  the  point  of  notice,  said,  ^'  Here  are 
several  circumstances  that  seem  to  shew  there  might  be  notice,  and  a  fuJbUa 
toice  in  ihe  house,  or  an  accidental  iniimaHon,  &c«  may  possibly  be  sufficient 
notice."  But  in  Buicher  v.  Stapely,  1  Vern.  363,  where  there  was  no  direct 
proof  of  notice,  save  that  some  neighbours  in  discourse  said,  that  they  had 
beard  the  defendant  Butcher  had  .previously  sold  the  estate  to  the  plaintiff,— 
this  was  held  insufficient  to  affect  the  purchaser  with  a  knowledge  of  such 
sale.    See  also  ante,  vol.  i.  p.  438  a,  n.  (I). 

As  to  slander  of  the  vendor's  title,  it  is  observable  that  an  action  on  the 
case  may  be  maintained  against  the  slaftderer,  if  it  can  be  proved  that  he 
uttered  the  report  with  a  malicious  intent.  Smith  v.  Spooner,  3  Taunt.  246  ; 
see  also  Rows  v.  Roach,  1  Mauh  Se  Selw.  304 ;  and  Pitt  v.  Donotan,  ib.  639* 
But  an  action  on  the  case  for  slander  of  the  vendor's  title  will  not  lie  against 
a  person  for  giving  notice  of  his  claim  upon  an  estate,  either  by  himself  or  hia 
attorney,  at  a  public  auction,  or  to  any  person  about  to  buy  the  estate,  al- 
though tbe  sale  be  thereby  prevented  ;  nor  will  the  action  lie  against  the 
attorney,  although  he  do  not  deliver  tlie  precise  message  of  his  principal^ 
provided  it  be  to  the  same  effect.    Hargrave  v.  Le  Breton,  4  Burr.  S42t. 

(D)  The  numerous  cases  on  the  doctrine  of  notice  render  it  difficult  to 
define  exactly  what  may  be  said  to  amount  to  constructive  notice  and  what 
not.    l.ord  Hardwicke  felt  this  difficulty  in  Amb.  314,  yet  some  general  role. 


SXPRBSS  AND  IMPLIED.  ^2  a 

Thus  (i),  where  A.  a  copyholder  in  fee,  mortgaged  to  J.  S-  s<«cord  tf  a 
who  was  admitted  by  B.  the  steward  of  the  manor ;  and  after-  td  eonusaut  </ 
wards  A.  made  a  second  mortgage  to  C,  who  was  also  admitted  «"""*'*««•• 
by  B. ;  and  then  a  mortgage  to  B.  whe  brought  in  J.  S.'s  se- 
curity ;  it  was  decreed  that  B.  should  not  postpone  C. ;    be-      [  563  ] 
cause  it  is  presumed,  from  the  mere  act  of  admission,  that  a 
man  of  ordinary  diligence  and  understanding,  being  steward 
of  the  manor,   when  C.  was  admitted,  must  know  or  have 
notice  of  ihe  mesne  mortgage  to  C*  (e). 

Where  a  purchaser  catmot  make  out  a  title  but  by  a  deedy  P^reimer  pre- 

tUMfd    to   MllVtf 

which  leads  him  to  a  fact  material  to  it  (e),  he  will  not  be  wnice  of  uU 

fact$  contained 

(b)  Bnthene  y,  B€iMt,  Fitxg.  Rep.  [acluMwledsed  by  Lord  Hardwicke  in 

lis.    S£i|.Ca.  Abr.  615,  pi.  11»  itf«rtijw  v.  Jott#e,  Amb.  SM,  in  which 

(«)  Moore  y. Bemieity.it  Ch,  Ca«  U6.  case  Uie  uune  law  was  laid  down.— i 

Qill».  Rep.  Eq.  8.     1  Ch.  C«.  291.  £d.]    Dmcft  v.  Keirf,  iVem.  S19« 


he  ntd;  most  be  observed.    Lord  C.  B.  Eyre  took  coDstroctive  notice  to  be   ike  qf  per80H*$ 

w»  BMire  than  evidence  of  notice,  the  presumptions  of  which  are  so  violent  1?^  ^^^  ** 

that  the  coort  will  not  allow  eve^  of  its  being  controverted.    If,  therefore, 

eoatiaaed  the  learned  Baron,  a  mortgagee  have  a  deed  put  into  his  hands 

which  recites  another  deed,  which  shews  a  title  in  some  other  person,  the 

etwt  will  presume  him  to  have  notice,  and  will  not  permit  any  evidence 

to  disprove  it.    The  only  reason  that  could  raise  In  the  case  before  htm  a 

notion  of  constructive   notice,  was,  that   the  deeds  were  not  forthcoming. 

But  was  it  possible  that  this  circumstance  could,  of  itself,  be  notice  of  the 

hands  into  which  they  were  fallen,  or  the  purpose  to  which  they  had  been 

applied  ?    At  the  utmost  it  eould  only  be  a  circumstance  of  evidence,  to 

shew  that  there  was  reason  for  further  inquiry ;  but  being  unsupported  by 

any  other  circumstances  it  proved  nothing.    Plumb  v.  F/ai/,  2  Anstr.  4S8. 

(£)  And  Nofe,  that  the  entry  of  the  prior  incumbrance  must,  to  postpone     [  563  ^  ] 
the  steward  of  a  copyhold  estate  be  made  during  his  own  thne.    Where  a  third  Coftyhold  mort- 
mottg^gt  was  entered  in  a  wrong  book,  the  fourth  mortgagee  was  hold  to  have  fp^g  ffQ^jg  no 
■saotiee  of  it;  and  it  was  therefore  decreed,  that  the  third  mortgagee  should  motiee, 
be  pastpotted  until  after  the  fourth  was  satisfied.    Weknan  v.  fftareny  t  Eq. 
Ca.  Alnr.  695,  pL  9,  cited  also  ante,  vol.  1.  p.  559  a,  n.  (B)  sec«  III.    The  rule 
fat  pritrp  Ste*  seems  to  have  been  disregarded  in  this  instance,  unless  beyond 
the  point  of  notice,  the  third  mortgage  was  defective  for  ^ant  of  a  correct . 
eirtry* 

la  Hemmrd  Y.H^Htgj  ISVes.  46t,  Sir  Wm.  Grant  seems  to  have  doubted   Comdtnte  ^ 
vhedier   a  person  purchasing  a  copyhold  estate  must  be  presumed  to  have  ^~" 
notice  ef  every  thing  on  the  eoort  rolls  relative  to  It.    This  doubt  has  since 
been  renaoved  in  a  late  case  before  the  present  Viee-Chancellor,  who  held, 
that  the  court  rolls  are  the  title-deeds  of  copyh61d  estates,  and  that  a  pur- 

A2 
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in  deedi  neeeB.  deemed  a  purchaser  without  notice  of  that  fact,  but  will  be 

MTV  to  -his  titU  .  •     •  1  t 

(p).  presumed  cognizant  thereof ;  for  it  is  deemed  gross  neglect^ 

that  he  sought  not  after  it. 


chaser  shall  be  affected  with  notice  of  the  contents  of  the  court  rolls  as  far 
back  as  a  search  is  necessary  for  the  secnrity  of  the  title.    Pearce  v.  NewiifUf 
3  Madd.  Kep.  188.    Mr.  Sugden  objects  to  this  decision  bot  apon  dubious 
grounds.    Sng.  Vend.  &  Pur.  7i9.    2  Watk.  Cop.  40. 4tb  edit. 
Notice  of  deed        (^)  ^°^  geDerally,  notice  of  a  deed  is  notice  of  the  contents  of  that  deed, 
notice  <{f  it*      so  far  as  those  contents  affect  the  transaction  in  which  notice  of  the  deed  is 
iSl^'iv      •     *<^^"»'"®***    HamiUon  v.  Royse,  t  Scb.  Se  Lef.  Sl5.    Parry  v.  Wright,  1  Sim.  ic 
ee^ion  in  deed.  »^tn.  372.  380.    Therefore  where  in  a  title-deed  there  was  an  exception    of 
<  leases  for   three  lives,  which  leases  contained   covenants  that  the  tenants 

might  renew  on  paying  fines  of  SOi.  Hich,  tlie  purchaser  was  held  bound  by  these 
covenants ;  for,  by  the  exception,  he  had  implied  notice  of  them.  Tiamer  ▼• 
Fhrence,  1  Ch.  Ca.  260.  In  a  case  which  occurred  shortly  afterwards,  a  mort- 
gage was  excepted  in  tlie  defendant's  conveyance.  This  conveyance,  it  was 
held,  the  defendant  ought  to  have  seen,  and  that  would  have  led  him  to  the 
other  deeds,  in  which,  pursued  from  one  to  another,  the  whole  case  might  have 
Exeeurfpower  been  discovered.  Hieco  v.  Banbury,  1  Ch.  Ca.  291.  So  in  another  case  where 
^ndtng  unln      ^  tenant  for  life  granted  leases  for  lives  under  a  power,  and  bouad  himself,. 

upon  the  dropping  of  a  life,  to  grant  a  new  lease,  with  tlie  same  provision  far 
renewal  on  the  death  of  any  person  to  be  named  in  any  future  lease,  and  after- 
wards joined  in  a  sale,  it  was  held,  that  though  the  power  was  by  this  sti* 
pulation  exceeded,  yet  if  a  life  dropped  during  the  life-time  of  the  lessor,  the 
purchaser  having  notice  must  specifically  perform  the  covenant,  by  grantiiig 
a  new  lease  with  the  same  provision.  Tnjfhr  v.  Stibbert,  2  Ves.  jun.  437 ; 
et  vide  post,  626,  ta  nottM, 
PwrchaMer  ^         In  the  same  case  it  was  held,  that  general  notice  to  a  purchaser  that  fliere 

UaeAold  pro-     ^^  leases,  will  vnount  to  notice  of  aU  their  contents.     The  same  hiw  haa 

petty,  |ir€itcm* 

ed  cognizant  qf  prevailed  from  the  reign  of  Charles  the  Second  down  to  the  present  period ; 

contenU  of       gee  HaU  v.  Smith,  14  Ves.  426.  Ftndk  v.  Finch,  15  ibid.  43.  350.  and  DamrU  v. 

Dootsott,  16  ibid.  249.  S.  C.  17  ibid.  433 ;  and  in  a  late  case  a  person  contract- 
ing to  purchase  leasehold  property,  was  held  to  contract  with  notice  of  the 
clauses  contained  in  the  lease ;  for  the  treaty  of  purchase  being  of  leaeMU 
property,  the  purchaser,  must  be  deemed  to  have  general  notice  of  the  lease. 
Walter  v.  Mannde,  1  Jac.  &  Walk.  181.  Similar  doctrine  has  been  advanced 
and  acted  on  by  Lord  Manners  in  Ireland,  who  said,  that  notice  to  a  purchaser 
of  a  lease  necessarily  implied  notice  of  all  the  covenants  in  it,  and  that  if  a 

v:  person  be  specifically  informed  that  the  estate  is  in  lease,  he  will  be  hound  to 

[  564  ]       know  all  the  contents  of  the  leases,  and  cannet  take  upon  himself  a  partial 
knowledge.  Eyre  v.  Dolphin,  2  Ball  &  Bea.  301. 

Notice  tifdeed.       By  notice  of  a  deed  a  purchaser  will  not  only  be  deemed- to  have  notice 

ttiee   of  MM-   of  its  contents,  but  also  of  the  performance  or  non-performance  of  the  sti- 

performance  «f,^.  ,  -.. 

covenant  con*     poiatio"  <^nd  agreements  contamed  m  that  deed  ;   for  having  notice  of  the 

imned  in  it,      covenants,   lie  should  inquire  whether  they  have  been  satisfied,    or    remaiji 

to  be  executed.    Thus  no  claim  can  be  maintained  by  a  husband  under  his 
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•    Thus(rf),  where  B.  devised  to  J.  in  tafl  male,   and  if  he  ''^f^.^^^   ^ 

.        '  .  wtUyU  notice  qf 

died  without  issue  male,  to  Y.  in  tail  male,  but  subject  to  two  iegacie9  given 
legacies  of  500/.  and  1000/.  to  the  Drapers*  Company ;  and  Y.  ^ 
afterwards  levied  a  fine  to  the  use  of  him  and  his  heirs  (on 
which  was  five  years  non-claim),  and  then  granted  a  rent- 
charge  of  100/.  per  atmum  to  S.  and  mortgaged  the  premises 
to  L. ;  the  Court  held  the  fine  and  non-claim  was  no  bar  to  the 
legatees ;  for  Y.  having  no  title,  but  under  the  will,  it  was 
implied  notice  to  all  purchasers  under  him. 

So  (e)y  where  an  annuity  was  granted  to  A.  by  the  crown,  by  TUU  iknmgh 
patent  bsuable  out  of  the  Excise  upon  special  trust,  that  all  reeUnigatrutt, 
such  of  the  creditors  of  B.  as  would  come  in  within  a  twelve^  S^"*^*^  **^*' 
months  and  accept  a  share  of  this  annual  sum  proportionate  to 
their  debts,  should  have  the  same  assigned  to  them ;  and  A. 
after  the  year,  assigned  part  thereof  by  instruments  which  pur- 
ported to  be  in  consideration  of  debts  due  and  owing  from  B. 
but  were  in  truth  for  A.'s  own  debts,  and  the  assignees  had 
afterwards  assigned  the  same  over  to  others,  who  claimed,  as 
purchasers,  without  notice,  for  full  and  valuable  consideration. 
It  was  held,  that  although  all  the  creditors  of  A.  did  not  come 
in  within  the  year,  yet  this  patent  was  in  trust  for  them,  and 
not  convertible  to  other  purposes ;  and  that  those  who  pur- 
chased of  the  assignees  of  A.  came  in  under  the  Letters 

(d)  Draper**  Company  t.  Yardlyf  ei  aV.    S  Vern.  66t. 
(€)  Dymck  ▼.  Kenty  1  Vern.  260.  319. 


marriage  agreement,  while  Uie  terms  on  bis  part  are  not  fulfilled.  Mitford 
T.  MUfwdy  9  Ves.  87.  and  see  Basevi  v.  Serruy  14  ibid.  313.  And  therefore  a 
]rarcbaser  from  bim  of  the  subject  which  was  settled  on  the  part  of  the  wife, 
with  notice  of  the  deed,  will  be  bound  by  the  same  equity  as  the  husband 
was  subject  to.    Harvey  ▼.  Ashley ^  t  Sch.  &  Lef.  328,  cited. 

But  notice  of  deeds  is  not  notice  of  the  fraudulent  intent  of  those  deeds  No^ce  rf  deed^ 
other  than  as  against  the  persons  who  are  parties  to  the  fr&ud.    Colleit  ▼.  IVard,  ?^J?^^'    ^ 
7  Vin.  Abr.  123. 

'  Neither  will  notice  of  a  deed  whereby  a  term  is  assigned  to  protect   the   Tnui  ef  a<- 
inherittmce  from  incumbrances  generally,  be  notice  of  the  existence  of  ^T^^^^^l^^. 
ibeumbrances,   yet,   if  in  an  assignment  it  be' declared  that  the  term  is  to  ^^^^  whiau 
attend  the  inheritance  as  limited  or  settled  by  such  a  deed,  or  to   protect 
the  uses  of  such  a  settlement,  ikoA  will  be  notice  of  the  deed  or  settlement, 
aiid  consequently  of  all  the  uses  declared  in  it ;  and  the  purchaser  or  mort- 
gagee will  be  bound  to  find  them  out  at  his  peril.     1  Coll.  Jorid.  337 ;  and 
see  WHUnvfl^y  v*  WiXiwghby^  1 T.  R.  763. 
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Patent^  in  which  the  ti^st  was  mentioned,  and  ought  to  have 
taken  notice  of  it  at  their  peril  (g). 

Noiice  to  iub*  And  Subsequent  purchasers  also  are  taken  to  have  notice 
cha^s.  ^^'     of  the  contents  of  a  deed  or  will,  if  they  must  claim  under 

it  (h). 

Conveymee  to  As  if  A.  makes  a  conveyance  to  B.  [reserving  to  himself  a] 
for  A.  to  re-  powcr  of  revocation  by  will,  and  afterwards  limits  other  uses ; 
fromB^Lsnl.  ^^  B.  disposes  thereof  to  a  purchaser,  a  subsequent  purchaser 
tice  of  A.'t      is  intended  to  have  notice  of  the  will,  as  well  as  of  the  power 

power^  '  *^ 

to  revoke ;  for  no  title  can  be  made  to  a  purchaser,  but  by  the 
conveyance  which  contains  the  power  of  revocation  (/)  (i). 

Exception  om  to      But  in  the  case  of  Bovey  v.  Smith  (g),  a  will  waa  not  suf* 

fered  to  be  set  up,  as  presumptive  notice  to  defeat  a  transaction, 
by  a  trust  therein  contained,  that  had  laid  dormant  for  many 
years,  after  a  fine,  and  where  >here  was  room  to  presume, 
that  other  trusts  were  appointed.  In  that  case,  B.  the  mother 
of  A.  being  in  Holland,  and  having  a  separate  estate  about 
forty  years  previous  to  the  time  of  filing  the  bill,  made  her 
will  in  Dutch,  and  thereby  devised  houses  to  W,  her  hu8band*s 
son  by  a  former  wife,  and  to  other  trustees,  in  t^t  for  her 

(/)  Moore  v.  BeuneUt,  t  Ch.  Ca.  246. 

(«•)  1  Vera.  84.  144.    S,  C.  2  Ch.  Ca.  124. 

(G)  Of  constructive  notice  by  exception  in  deeds,  see  the  commencement 
of  the  preceding  note. 

(H)  Bat  a  person  affected  with  notice  will  have  the  benefit  of  the  want 
of  notice  by  intermediate  parties,  see  post,  655. 
Can  in  text         0)  ^rom  the  report  it  appears  that  A.  made  a  conveyance  to  B.,  with  power 
explained*  of  revocation  hy  will,  and  limited  other  uses;  and  it  was  held,  that  if  A.  dis- 

posed of  the  premises  to  a  person  by  will,  another  purchaser  subsequent  (i«  e« 
under  the  deed)  should  be  intended  to  have  notice  of  the  will,  as  well  as  o^ 
the  power  to  revoke,  for  that  this  was  notice  at  law,  on  the  principle,  that 
•     •    .  where  a  purchaser  cannot  make  out  a  title  but  by  a  deed  which  leads  him  to 
another  fact,  he  shall  be  presumed  conusant  thereof;  for  it  is  erusm  negU" 
gentia  that  he  sought  not  after  it.    This  doctrine  has  been  acknowledged  in 
several  cases.    In  Coppin  v.  Femyhough^  post,  575,  it  was  decided  that  a  mort- 
gagee will  be  bound  by  that  which  he  might  have  known  by  using  due  dili- 
gence ;  and  in  Pearson  v.  Morgan^  2  Bro.  C.  C.  388,  it  was  argued  with  effect, 
^hat  if  a  party  be  aware  of  a  deed  it  will  be  sufficient;  whether  be  knows 
of  the  contents  of  the  deed,  or  not,  it  will  bind  him. 
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fimr  damghters  and  their  children^  and  such  of  their  children 
M  should  be  a&ve  at  the  last,  and  afterwards  declared  the 
trust  of  all  her  estate,  thereby  undisposed  of,  to  be  for  her 
and  her  hen^.  The  trustees,  apprehending  that  the  devise 
cairied  the  inheritance  of  the  houses  to  the  daughters,  sold 
such  inheritance,  in  1652,  for  a  good  and  valuable  considera-  [  566  ] 
tion,  and  distributed  the  money,  arising  from  the  sale,  equally 
amongst  them  (A),  A.  was  privy  to  this  conveyance,  and  made 
no  daim,  nor  pretended  any  right  to  the  houses ;  a  fine  was 
levied  of  them,  and  five  years  afterwards  W.  the  trustee,  for  a 
full  consideration,  purchased  them  back  to  himself  and  his 
heirs  (i).  *  Then  A.  having  taken  advice  on  the  \^ill,  and  con- 
ceiving the  daughters  took  only  an  estate  for  life,  exhibited  his 
bin  against  S.  who  now  stood  in  the  place  of  W.  the  trustee, 
to  have  an  execution  of  the  trust,  and  the  lands  decreed  to 
hinu     Two  decrees  had  been  for  the  plaintiff. 

One  point  argued  was  (£),  that  it  was  impossible  any  one  TUU  under 

"iij  111.1  1.  .  /»i  '^•''»  ••  notice 

snouid  come  at  the  land  without  havmg  notice  of  the  trust,  qfit$  amtenis^, 
for  they  must  purchase  under  the  will ;  and  all  their  title  was  ^^^'^uoIb^ 
by  the  will  by  which  their  trust  was  created,  and  every  man  **«■«•»•  ^f* 
that  had  notice  of  the  will,  must,  at  his  peril;  take  notice  of 
the  operation  and  construction  of  the  law  upon  it(K).     But 

(A)  ITMMf  V.  SmUkj  1  Vera.  84. 14«.  (t)  Ibid. 

S.  C.  S  Gil.  Ca.  1S4.  {k)  Ibid. 

(K)  But  dMngh  every  nan  wfll  be  presumed  to  be  acquainted  with  the  Purekaeer  noi 
wmmoa  law  of  the  realm,  yet  an  eminent  jndge  in  Chancery  has  io  effect  said  ^^'^^ J^^jaj 
that  be  woold  not  presnme  the  subject  to  know  every  minate  and  unsettled  egui^Mf. 
doctrine  in  equity,  or  bind  biro  to  take  notice  of  an  equity  arising  out  of  the 
sere  eonstraction  of  words  wliich  are  uncertain.  On  a  bill  filed  to  alter  a 
aetttement  made  after  marriage,  pursuant  to  articles  entered  into  prior  to 
Ibe  marriage,  against  a  purchaser  for  valuable  consideration  under  the  settle- 
ment, and  with  notice  of  the  articles  by  means  of  their  recital  in  the  settle- 
ment. Lord  Northington  observed,  that  the  argument  for  a  oonstrnction  of 
tte  articles  whereby  the  vendor  would  have  bad  a  less  estate  than  he  sold  to 
tke  pnrehaser,  supposed,  as  agidnst  the  purchaser,  that  the  subject  must  know 
equity  as  well  as  law ;  a  position  which  Lord  Northington  found  no  case  to 
warrant,  and  he  would  not  be  the  first  to  make  one.  A  man  must  indeed,  take 
notice  of  a  deed  on  which  an  equity,  supported  by  precedents,  (the  justice 
of  which  every  one  acknowledged)  arose,  as  in  the  case  of  prior  incum- 
brances ;  but  not  the  mere  construction  of  words,  which  are  uncertain  in 
themselves,  and  the  neaniog  of  which  often  depends  on  their  locality,  C9rd'  d 
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the  Lord  Keeper  said^  this  was  an  application,  after  one  and 
thirty  years  possession,  to  affect  an  estate  with  a  trust,  not- 
withstanding a  release  and  fine,  and  that  upon  a  supposal  that 
B.  had  made  no  other  appointment  (as  she  had  power  to  do 
by  the  deed),  and  which,  after  so  long  possession,  it  ought 
rather  to  be  presumed  she  had  done ;  and  also  upon  a  supposal 
that  thiis  was  a  true  copy  of  the  will.  This  was  only  a  transla- 
tion ;  the  original  was  lost ;  the  difference  in  point  of  transla- 
•tion  between  children  and  issue  was  niece,  and  the  question 

weU  v.  MackriU,  2  Eden,  S47  ;   and  this  doctrine  of  Lord  Northington's  was, 

in  a  recent  case,  cited  with  approbation  by  Sir  William  Grant,  M.  R.,  who 

said  there  may  be  snch  a  doabtfal  eqaity  that  a  purchaser  is  not  to  be  taken 

to  know  what  will  be  the  decision  of  the  court  thereon.    Parker  ^r,  Brooke, 

9  Ves.  588 ;  and  see  Hardy  ▼.  Reevee,  4  ibid.  466,   and  Biatthewi  y.  Joitegy 

2  Anstr.  506. 

Whether  title       Whether  a  purchaser  can  be  advised  to  accept  a  title  depending  on  a  set* 

depending  on      tlement  made  in  pursuance  of  articles,  but  not  framed  according  to  the  general 

framed  accord"  ^^^  ^^  equity,  is  still  a  matter  of  doubt,  see  Feame's  P.  W.  S15.    In  a  case 

tf^  to  mica  m  in  Atkyns'  Rep.  (vol.  iii.  395),  Lord  Hardwicke  said,  if  articles  on  marriage, 

apwoied^  ^  •^^  ***  ^^^  ■"  ******  *®  ^-  ^'  **^*'  **^*"  ***  "*"  ^^®  ^^^  ^^*»  ^^  remainder 

to  the  heir  male  of  the  body  of  A.,  it  is  taken  in  equity  to  be  in  strict  settle- 
ment, and  to  confer  on  A.  an  estate  for  life  only,  and  if  the  settlement  be 
made  after  marriage,  a  court  of  equity  will  rectify  the  settlement  by  the 
articles ;  but  this,  added  his  Lordship,  was  between  the  parties  to  the  articles 
and  settlement  and  their  representatives  and  mere  volunteers,  and  had  not 
been  carried  into  execution  againet  a  purchaser.  Vide  etiam,  Powdl  v.  PrieCf 
2  P.  Wms.  559 ;  and  Hart  v.  MiddUhMrst,  5  Atk.  577.  The  same  noble  Lord 
in  a  subsequent  case,  (JSenhauee  v.  Earlf  Amb.  555)  drew  a  distinction  between 
[  aSK  *  1  ancient  and  modem  articles  of  this  sort,  and  expressed  bb  opinion  to  be,  that 
In  the  case  of  ancient  articles  the  purchaser  should  not  be  disturbed,  because 
modem  methods  of  conveyancing  were  not  to  be  construed  to  affect  ancient 
notions  of  equity ;  but  in  case  of  notice  of  modem  articles,  he  thought  the 
court  ought  to  carry  them  into  execution  againet  a  purehaeer.  And  his  Lordship 
might,  perhaps,  have  been  induced  to  this  latter  conclqsion  by  considering, 
that  if  the  articles  be  recited  in  the  settlement  the  purchaser  will  have  notice 
of  them ;  and  then,  according  to  the  doctrine  in  the  text,  he*  will  also  be 
deemed  to  have  notice  of  the  construction  of  equity  thereon.  But  we  iiave 
seen  that  Lord  Northington's  opinion  inclined  to  the  side  of  the  purchaser, 
and  therefore  nothing  conclusive  can  be  affirmed  of  the  question.  On  the 
whole,  however,  it  seems  clear,  that  a  court  of  equity  will  not  force  a  purchaser 
to  take  a  title  depending  on  a  settlement,  not  framed  according  to  the  general 
rales  of  equity ;  although  no  relief  might  be  granted  to  his  prejudice  if  he  has 
actually  purchased. 
Contra  of  plain  But  notice  of  deeds,  whereon  arose  a  clear  equity  in  favor  of  a  judgment 
e^uUiei.  creditor,    Lord  Redesdale,  in  a  late  case,   considered  to  be  notice  of  that 

•  equity,  notwithstanding  the  purchaser  had  not  notice  of  the  particular  incum- 
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waa,  who  should  suffer  \    For  the  defendant  was  a  purchaser, 

and  had  paid  a  fiill  consideration,  and  was  here  to  be  affected 

with  a  notional  notice  only ;  the  plaintiff  stood  by  all  the  while 

and  was  silent,  and,  at  besi,  passive  in  the  breach  of  trust 

That,  therefore,  though  it  was  hard  to  dismiss  the  bill  after      [  568  ] 

two  decrees  for  the  pkdntiff,  yet  his  Lordship  was  not  satisfied 

he  could  decree  it  for  him,  and  the  bill  was  dismissed  (l). 

So,  likewise,  this  rule  admits  of  an  exception,  in  the  case  of  ^  ."^  ^ 

.  *         '  mil  M  not  «•- 

an  assignee  of  the  estate  of  a  testaior,  under  an  assignment  tice  rf  iu  «#»• 

"  ekmu  ie  rf  €» 

exicvtor* 


brence.  Thns  A.,  being  seised  of  Blackacre  in  fee,  fuid  of  Whiteacre  for  life 
with  remainder  to  his  first  son  in  tail,  confessed  judgments,  and  settled  Blaclc- 
acre  m  consideration  of  a  re-settlement,  by  which  he  acquired  the  fee  of 
Whiteacrc—Whiteacre,  it  was  held,  was  subject  to  an  equity  to  disencumber 
Blackacre.  And  this  equity.  Lord  Redesdale  considered  binding  on  the  pur- 
chaser who  had  notice  of  the  instruments ;  for,  said  his  Ix>rd8hip,  the  rule  is 
dear,  that  a  purchaser  takes,  subject  to  all  equities  to  which  the  vendor  is 
liable,  and  of  which  the  purchaser  has  notice.  Here  the  purdiaser  took  under 
the  aetttement,  without  which  he  had  no  title ;  and  .takiog  with  notice  of  the 
setUement,  he  had  notice  of  a  clear  equity  against  the  estate :  namely,  tliat 
whatever  incumbrances  might  affebt  the  estate  of  Blackacre,  were  to  be  made 
good  out  of  the  estate  of  Whiteacre ;  and  this  estate  having  been  given  as  part 
of  the  consideration  for  the  settlement  of  Bbckacre,  it  was  liable  to  that 
equity  in  the  hands  of  the  purchaser.  It  did  not  follow,  that  the  purchaser 
had  notice  of  the  particular  incumbrance,  but  he  had  notice  that  the  lands  of 
Blackacre  were  to  be  indemnified  out  of  the  lands  of  Whiteacre,  against  any 
incumbrance  which  might  affect  the  same  lands.  The  equity  was  such,  that 
every  purchaser  under  the  settlement  must  be  deemed  tp  have  notice  of  it ;  A>r 
it  was  a. clear  rule,  that  a  man  could  not  claim  under  a  deed  and  avoid  the 
deed,  he  must  submit  to  the  whole,  and  the  purchaser  had  notice  of  every 
thing  of  which  the  vendor  had  notice,  so  far  as  concerned  that  deed.  HamUtoH 
.▼.  J2«y«e,  S  Sch.  Sc  Lef.  315.  But  Mr.  Sugden  apprehends,  with  good  reason, 
that  this  case  carries  tlie  rule  much  further  than  is  warranted  by  either  prin- 
ciple or  autliority,  since  it  was  not  a  very  p^tiqug  equity,  that  Whiteacre  should 
disencumber  Blackacre  of  the  judgment  debts.  See  ante,  vol.  i.  p.  555,  note 
(Y),  for  the  general  grounds  whereoo  the  purchaser,  of  Whiteacre  was  fixed 
with  notice. 
(L)  This  decree  of  dismissal  was  reversed  inDom.  Proc.  4th  March,  1692,     [  568*  ] 

XV.  Lor.  Jo.  «75-6.    The  precise  points  inducing  the  reversal  do  not  appear.  ^**  **,  *f*f- 

ou^r*ni*fl0«  seel 
The  principle  stated  in  the  margin  of  the  text,  seems  to  be  in  unison  with  the  ^^u-    qf  doc 

prior  determinations ;  and  therefore  we  may  conclude,  that  the  judgment  of  irimt* 
reversal  turned  upon  other  points.     Lord  Redesdale,  however,  as  to  those 
points,  treats  the  case  as  an  ezistihg-  authority,  in  Kennedy  v.  Daly,  1  Schi  dc 
Lef.  379.    But  it  is  probable  that  his  Lordship  was  not  aware  of  the  re- 
venal* 
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made  by  the  executor  (/) ;  for  he  will  not,  in  favor  of  creditors 
or  residuary  legatees,  be  presumed  to  have  notice  of  what  is 
contained  in  the  will  of  th^  devisor ;  because,  whoever  takes 
anything  from  an  executor,  must  always  do  it  with  notice 
of  a  will ;  and  therefore,  if  this  doctrine  of  the  will  being 
notice  to  the  assignee  was  to  prevail,  no  person  would  dare 
to  purchase,  or  take  an  assignment  from  an  executor.  Besides, 
it  would  be  unreasonable  that  a  purchaser  should  take  upon 
him  to  make  out  the  account,  as  to  the  quafdum  of  the  debts 
or  assets,  when  he  is  not  entitled  to  have  the  vouchers  Sat 
that  purpose  (m). 

Same*  Thus,  where  M.  {m),  having   a  mortgage  of  3500/.  made 

his  willin  1712,  and  devised  all  his  real  and  personal  estate, 
not  by  his  wiU  otherwise  disposed  of,  to  his  executors  in 
trust,  in  tiie  first  place  by  charging,  leasing,  or  selling  thereof, 
or  of  any  part  thereoi^  to  raise  money  to  pay  his  debts ;  and 
then  to  divide  what  should  remain,  after  payment  thereof  in 
equal  proportions  between  his  five  children,  and  appointed 
his  wife,  his  eldest  son  I.  M .  and  another  person,  executors, 
and  died,  leaving  his  widow  and  five  children.  After  pay- 
ment of  aQ  M.'8  debts,  a  large  surplus  remained  to  be  divided. 
I.  M •  haying  been  appointed,  in  1736,  receiver  of  all  the  rents 
and  profits  of  the  real  and  personal  estates  of  E.  procured 
[  569  ]  a  deed  to  be  made,  to  which  the  other  executors  were  parties, 
reciting  that  there  was  due  on  the  mortgage  9000/.  and  that  the 
same  was  the  proper  money  of  I.  M.  and  assigning  the  mort* 
gage,  and  all  due  thereon,  to  B.  his  hdbrs  and  assigns,  with 

■ 

(I)  S  Atk.  996.  subject,  HMiracfce  ▼.  JfyNtf,  1  Aastr. 

(w)  Jirad  ▼•  Lrf,  Orrery,  S  Atk.  S98.  109,  and  Smitk  v.  Aikerhf,  %  Freem. 

Jaly  l9Ui,  1745.    Et  vide  Ewef  ▼•  196|  where  a  purchaser  baviBg  tto* 

CwhHtf  %  P.  Wms.  14S.    Bwrtk^  ▼«  Hce  of  a  wiU|  was  decreed  to  pay  the 

fiCMMtrd,  ibid.  150.    [Et  vide  oo  tame  legacies  glTcn  by  it.— £d.] 


ExicutwU  (M)  There  woold,  indeed,  be  great  inconTeaieace  In  oUigiDg  a  fair  pur- 

|Mr€r.  chaser  notcoUading  with  the  ezecotor,  to  take  notice  of  the  trosts  of  the  wiil, 

when  both  tlie  law  and  the  testator  have  concurred  in  placing  the  sole  right  of 
absolnte  disposition  in  such  ezecotor.  The  extent  of  the  execator's  power  to 
mortgage  or  sell  the  goods  and  chattels,  and  terms  for  years  of  his  ^testator, 
has  been  treated  of  in  a  former  page  and  note.  See  ante,  toI.  i.  p.  101  to  105, 
and  see  also  the  two  succeediog  notes  (N)  and  (0). 
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a  proYiso  to  he  void^  if  L  M.  fidthfuUy  accounted  with  B.  for  Me^ 
what  he  should  receive  from  the  estate  of  E.— -L  M«  afterwards  Oniy. 
died  intestate^  without  accoimting  with  B.  and  greivtly  indebted 
to  the  estate  of  £•  A  Ull  was  then  filed  by  the  plaintiffs,  two 
of  the  children  of  M.  against  the  defendants,  the  representa* 
tives  of  £•  to  account  for  what  they  had  received  on  the  niort* 
gage,  and  to  deEver  up  the  deeds  and  writings  relative  thereto; 
and  one  question  was,  whether  the  plaintiffs,  as  residuary 
legatees  of  M.  were  entitled  to  be  relieved  against  the  assign- 
ment  of  the  mortgage,  and  to  have  an  account;^ or,  whether 
the  representatives  of  E.  were  entitled  to  retain  the  assignment? 
And  this  turned  upon  the  point,  whether  the  assignees  of  the 
mortgage  were  to'  be  considered  as  having  notice  of  the  trust 
for  the  benefit  of  younger  children  t  And  the  court  held» 
the  bare  point  of  notice  of  the  will,  in  this  case,  was  not 
sufficient  (n). 

So  (n\  where  an  executor  assigned  over  a  mortgage  term  of  2MKm^«  term 
his  testator  to  A*  as  a  satisfaction  of  a  debt  due  to  A.  firom  a^y  exeeutor^g 
himself;  it  was  objected,   in  favor  of  the  daughters  of  the  ^^  Zotiu 
testator,  who  were  creditors  under  a  marriage  settlement,  that  'J^**"*  "^ 
the  assignees  took  this  assignment  with  notice  that  it  was  the 

(b)  Nugent  ▼.  Gj^onl,  1  Atk.  4d3.     Steuwrdf  t  P.  Wait.  150.    [Barnard. 
175S.    S.  C.   S  Yes.  f  69.     Ewer  ▼.      78.    9  Atk.  41.    d  Atk.  t55.— £d.] 
CerbeU,  t  P.  Wms.  149.    Bwrtvkg  v. 


(N)  This  and  tlie  next  case,  are  said  to  depend  almoit  entirely  on  |Mr*  Bslirf  agmtai 
tionlar  eircnmstancet.    See  Timer  v.  /vie,  S  Yes.  469.    The  broad  prindplea  fnnrchMe  from 
contained  in  Meod  ▼.  Orrery ^  were  afterwards  disapproved  by  Lord  Keayoa,  ,^j^^  ^/  ^^ 
in B#«ay  ▼. lUrf^rd,  1  Cox,  145;   S.  C.    t  Bro.  C.  C.  4S5.  4  ibid.  130.  136»  wKfM. 
7  Yes.  tSTf  and  17  ibid.  165,  cited ;  and  in  a  prior  ease,  Craa«  t.  Drake^ 
%  Yeni.6169  relief  liad  actuaUy  been  granted  to  a  creditor  against  a  pnrcbaser 
of  part  of  the  testator's  assets  from  an  execotor,  the  purchaser  Imving  allowed 
tlie  executor's  private  debts  ont  of  the  pnrcbase-moneyy  and  having  had  express 
liotiee  that  the  creditor's  debt  was  nnpaid,  than  which.  Lord  Alvanley  said, 
there  conid  not  be  a  stronger  instance  of  a  dnwstaotl.    Andrew  v.  WrigUy^ 
4  Bro.  C  C.  137.    See  also  the  next  note.    It  is  laid  down  by  Lord  Manners, 
as  now  clearly  estabUshed,  tliat  whoever  will  deal  with  the  executor  for  the 
assets   oi  the  testator,  for  a  purpose  perfectly  inconsistent  with   the   due 
administration  of  tliose  eMtetB^   subjects  himself  to  the   consequences  of  a 
dettutaoU.    DowmM  v.  Power y  2  Ball  &  Bea.  498. 
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testamentary  assets  of  the  testator.    But  the  oourt  held  ^. 
alienation  to  be  good  (o); 


Bona   testato-      (O)  It  was,  indeed,  held  by  Lord  Mansfield,  in  one  cas^  {WhaU  ▼.  Booths 
ris,  wt  Uable    4  t.  r.  ^^b,  n.  a.)  that  sacb  was  the  power  of  an  esecntor,  that  although  it 

•0  Ua  la*  tUTQUUm 

executor,  ^"^  apparent  on  the  face  of  the  transactioOy  that  he  waa  about  to  apply  tiie 

assets  to  a  purpose  foreign  to  the  will,  yet  a  person  with  that  knowledge  was 
justified  in  dealing  with  him,  upon  tlie  supposition  that  all  the  debts  were 
paid,  or  that  the  testator's  estate  was,  or  might  be  indebted  to  the  executor 
to  that  amount.  In  the  case  before  him,  his  Lordship  accordingly  hekt,  that 
r  570  1  where  a  cr^ltor  under  a  writ  of  JS«  /a.  takes  in  execution  Uma  junprim  and 
bona  tittatorU  vested  in  his  debtor,  knowing  them  to  be  such,  the  execution 
will  be  valid,  on  the  ground  that  the  executor  joined  in  the  bill  of  sale,  which 
his  Lordship  considered  tantamount  to  a  conveyiuioe.  WhaU  ▼.  Booikf  ubi 
supra.  The  fuU  extent  of  this  doctrine.  Lord  Eldon  has  expressed  himself 
not  prepared  to  foUow.  M*Leod  v.Dnuumondf  UVes.  S5S.  8.C.  17  ibid. 
170.  And  in  a  case  decided  subsequently  to  that  of  WkaU  ▼.  Booihy  Lord 
Kenyouy  C.  J.  and  Ashhurst  and  Grose,  Js.  against  Buller,  J.  decided  that 
bona  UstalorU  could  not  be  taken  in  execution  under  a  fi,  fa.  in  satisfaction 
of  the  executor's  private  debt.  Farr  v.  Newman^  4  T.  R.  621. 
Nngmt  V.  Gif'  The  case  of  Nngent  v.  Gt^ord  is  very  shortly  stated  in  1  Atk.  463,  from 
ford,  re-Hattd.  ^y^i^  ^^  ^^^^  -^  ^^^^    It  appears  from  the  Register's  Book,  1738,  B.  117, 

SLc  also  17  Ves.  163,  that  it  was  not  a  specific  devise  of  a  term,  but  that  the 
term  formed  part  of  the  general  assets  of  the  testator*  The  term  was*^ejited 
in  trustees  for  Sir  Richard  Billing,  who  had,  by  his  will,  given  several  specific 
legacies,  and  made  hit  natural  son  executor  and  residuary  legatee.  Two 
years  after  Sir  Richard's  death,  the  son  became  indebted  to  one  of  the  trustees 
of  the  term,  and  assigned  the  same  to  him  as  a  security  for  the  debt.  And 
the  Master  of  the  Rolls,  in  the  case  of  if  adrao  v.  Wrigleifi  4  Bro.  C.  C.  136, 
said,  he  could  lawfully  do  so,  inasmuch  as  he  was  executor;  and  his  Honor 
admitted,  that  it  was  not  incumbent  on  a  purchaser  from  an  executor  and 
residuary  legatee,  to  inquire  whether  the  debts  were  paid ;  in  fact,  that  mere 
notice  of  the  will  did  not  oblige  the  purchaser  to  inquire  after  the  trusts  of 
the  will.  But  it  must  be  observed,  that  no  case  has  decided  that  an  executor 
can  sell  or  mortgage  a  term  specifically  devised,  for  his  own  debt.  Indeed, 
it  appears  to  have  been  expressly  adjudged,  in  the  case  of  Scott  v.  J^fleff 
S  Dick.  7^4,  that  if  an  executor  pledge  bonds,  specifically  bequeathed,  for  a 
debt  contracted  by  himself  on  his  own  account,  after  the  testator's  death,  the 
pawnees  will  be  ordered  to  deliver  them  up  for  the  benefit  of  the  specific 
legatee;  although  three  or  four  years  might  have  elapsed  between  the  death 
of  the  testator  and  the  mortgage  transaction. 
ReiuU  of  cateo,  1*'^  cases  on  this  head  have  already  been  Invesrigated,  see  ante,  vol.  !• 
p.  101  to  105.  The  result  of  tbem  appears  to  be,  that  if  a  purchaser  or  mort- 
gagee advances  money  to  aU  executor  (even  though  the  executor  be  also 
residuary  legatee),  for  purposes  which  he  knows  to  be  foreign  to  the  win,  or 
if  he  takes  as  a  security  for  the  executor's  private  debt  part  of  the  testator^ 
assets,  he  does  it  at  his  own  risk,  and  is  liable  to  a  suit  for  relief  on  a  bill 
filed  either  by  a  creditor,  or  by  a  pecuniary,  specific,  or  residuary  legatee,  if 


EXPRBS^i  AND   IMPLIED.       "  570  IT 

But  if  such  purchaser,   from  an   executor,  hath  express  Butpm^hoMqf 
notice  of  a  debt  due  from  the  testator  still  unsatisfied,  and  n^i^^^  ^  mua. 
there  be  a  contrivance  between  him  and  the  executor  to  defeat  ^^^  ^^ 
a  just  debt,  such  a  transaction  will  be  void  against  creditors,  cndU9n{%n). 
and  the  assignee  will 'be  held  liable. 

Thus,  where  H.  (o),  being  indebted  to  C.  on  bond,  died 
possessed  of  a  great  personal  estate,  aiid  made  W.  executor  [  571  ] 
and  devisee,  who  wasted  the  estate;  T>,  having  notice  q/*C.*8 
debt,  bought  a  leasehold  estate  of  W.  by  discounting  SOO/. 
due  from  H.,  5502.  due  from  W^  and  by  payment  of  150/.  in 
money :  on  a  biU  filed  by  C.  to  have  satbfaction  for  his  debt 
out  of  the  leasehold  estajte,  being  part  of  H.'s  assets,  the 
question  was,  whether  this  was  a  good  sale  to  bind  a  creditor? 

'  («  »}  [£t  vide  8.  L.  Pagett  v.  Ho$'  principle  of  this  case,  bnt  doubted 

Imu,  Gilb.  £q.  Ca.  119.— £c/.]  whether  the  facts  warranted  the  ap- 

(0)  CrojM  Y.  JDrol^,   2  Vern.  61^.  plication  of  it    Vide  2  Yes.  469.  (P) 
Note,  Lord  Hardwicke  admitted  the 


such  legatee  parsne  bis  remedy  within  a  reasonable  time.  If  the  executor  be 
also  specific  legatee,  a  mortgage  from  him  of  the  specific  legacy  for  satis- 
faction of  his  private  debt  will  be  good,  unless  it  can  be  shewn  that  the 
mortgagee  knew  there  were  debts  unpaid.  Taylor  v.  HawiktM,  8  Yes.  209* 
See  also,  ante,  vol.  f.  p.  101  to  t05. 

(P)  This  is  not  exactly  correct.  Lord  Hardwicke  said,  that  his  determi-  AvtkarU  noH 
nation  in  Nugent  v.  Gifford,  was  grounded  on  a  case  in  Lord  Cowper's  thue,  ^^rrtaed. 
[Crane  v.  Drake]  ;  but  he  was  not  satisfied  in  Nugeni  ▼.  G\ffbrdy  that  there  was 
snificient  evidence  to  come  up  to  the  ground  of  Lord  Cowper's  determination, 
the  principle  of  that  decree  turning  on 'the  contrivance  which  appeared 
between  the  executor  and  the  assignee  of  the  mortgage  to  make  a  devastwAU 
His  Lordship  therefore  admitted  the  principle  of  CroM  v.  Drakey  bnt  doubted  [  571  ^  ] 
whether  the  facts  in  Nugent  v.  Gifford  came  up  to  it— It  is,  however,  worthy 
of  observation,  that  as  to  the  principle  of  fraud  and  contrivance  between  the 
executor  and  mortgagee,  which  the  court  is  said  to  have  gone  upon  in  the  case 
of  Crane  v.  Drake,  no  mention  of  such  fraud  or  collusion  is  made  in  the  state- 
ment of  the  case  in  the  Register  Book,  nor  is  it  even  charged  by  the  plaintiff 
m  his  bill,  Reg.  Lib.  1707,  A.  fo.  466.  The  case,  as  Lord  Hardwicke  admits  in 
another  place,  {Jacomb  v.  Harwoodf  2  Yes.  269),  is  shortly  reported  in  Yemen, 
and  grounded  on  notice  to  the  purchaser  of  the  particular  debt  due  before  his 
purchase.  The  law,  however,  as  it  now  stands,  is  understood  to  be  different. 
There  must  be  fraud  and  collusion,  either  express  or  implied,  between  the 
mortgagee  and  executor,  over  and  above  actual  notice  of  an  unsatisfied  debt 
due,  and  then,  upon  the  known  principle  of  the  court,  the  purchaser  or 
roortgligee  will  be  bound.  Sec  Whale  v.  Booth,  ante,  p.  569  6,  n.  (O).  2  Dick. 
725,  and  1  Burr.  475. 
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And  It  was  held  it  was  not,  for  D.  was  a  party  emisentiiig  to^ 
and  contriving^  t^devaskmU 

^•  ptrfenme.  So  ( o),  where  the  devisee  of  an  estate,  in  trust  for  pay- 
coming  mori-  ment  of  debts,  mortgaged  the  estates  to  one  of  the  creditors, 
Hu^ftruit!^  with  notice;  and  the  question  was,  whether  such  creditor 
should  retain  it  by  way  of  security  for  his  own  debt,  as  well 
as  for  the  old  debt,  as  for  the  money  lately  advanced?  The 
Chancellor  was  of  opinion,  that,  though  the  general  rule 
was,  that  a  purchaser  or  mortgagee  need  not  see  to  the  ap- 
pBcation  of  the  money,  where  there  was  no  schedule  of  the 
debts,  yet  this  rule  was  never  carried  so  far,  as  to  put  it  in 
the  power  of  the  devisee  in  trust,  or  of  the  heir  at  law,  who 
in  equity  was  considered  as  a  trustee,  to  favor  one  creditor, 
which  would  be  the  consequence  if  this  was  allowed.  Such 
creditor^,  as  to  his  old  debt,  could  not  be  put  into  a  better 
condition  l^  taking  tbe  mortgage,  but  must  come  in,  pari 
poMUf  with  the  rest  of  the  creditors ;  for  the  estate  was  a 
security  in  the  hands  of  the  trustee  before,  and  such  mort- 
gage only  operated  to  change  the  course,  which  the  court 
would  not  suffer  the  trustee  to  do,  considering  the  giving 
preference  to  one  creditor,  as  a  fraud,  which  the  court  would 
not  allow. 

SettUme^  m-  If  a  deed,  by  which  a  prior  charge  is  made  upon  an  estate, 
dor^MtiiUjjnw  be  delivered,  among  other  papers  relating  to  the  title  thereof^ 
u^kne^muL  ^  ^^  intended  piirchaser,  and  it  be  proved  that  a  settlement 

"^  ?  573  1     "''''*  ^"""^  "^^^  '"^  necessary  to  the  vendor's  title,  the 
'^         ^     vendee  will  be  deemed  to  have  notice  of  it,  and  be  accountable 
to  the  claimants  under  thie  settlement  for  the  money  he  receives 
on  a  re-sale  {q). 

witfir^H^*  t  "^^^J  where  the  plaintiff's  father  and  mother  sold  an  estate 
MHtkfknXt       to  C.  and  his  heirs,  which,  pursuant  to  an  agreement  made  on 

(p)  /lAettv.BeiMf,  l  Vet.  S15.  [S.  C.  tain  oothing  bat  old  writings.— Sach 

i  Dick.  ISS,  et  ante,  toK  L  p.  Sfd.—  party  held  not  to  have  notice  of  the 

£<iO  con  ten  to  on  application  for  a  bill  of 

OUariliiifi  til     (?)  ^^^^  iVes.  4S5.    Letters  and  review,  founded  on  these  letters.  [Et 

ftMr,«oiMe<M<^  writings  were  in  the  possession  of  a  vide  poa,  588,  n.  (d).— JSd.] 

cwrtttrfi.    p,^^^  hot  in  a  box  supposed  to  con- 


their  marriage  (r),  had  been  settled  on  the  plamtiflTs  &dier  for  whinhff  vendfr 

^  tMw  fciuiiif  for 

Me,  part  on  the  mother  for  her  jointure^  remainder  of  the  ti/e ,  and  uUm  to 
whole  on  the  first  and  other  sons  in  tail  male;  and  the  convey-  ^^b^am 
anoe  was  made  by  deed  and  fine.    C.  upon  his  purchase,  took  Jj^i*  JZcoiiJii 
in  a  mortgage  term,  which  was  prior  to  the  settlement,  entered  forjmreka»e- 
and  afterwards  sold  the  estate  to  IL  and  I.     It  appearing,  by  uareS^Q). 
die  proofs  in  the  cause,  that  C.  the  first  purchaser,  had  notice 
qf  tie  setiiemefU,  and  that  the  same,  amongst  other  writings, 
were  delivered  to  him,  the  court  decreed,  that  C.  should  ac- 
count fi>r  the  consideration  money,  fi>r  which  he  sold  the 
estate  with  interest  from  the  decease  of  the  plaintiff's  &ther 
and  mother  (&)  thereout,  discounting  what  was  due  on  the 
mortgage  made  prior  to  the  settlement  (s). 

And  if  it  doth  not  appear,  upon  the  face  of  such  settle*  Pm^^Mer  km- 

tMT  notice  ot 

ment,  whether  it  be  voluntary,  or  on  articles   before   mar-  uMemaa^Hmd 
riage  («),  and,  in  consequence,  whether  to  be  considered  as  ^^jfj^h^i^^ 
binding  against  creditors  or  not,  that  will  not  alter  the  case;  tfrmacttffofvr- 
fi>r  the  purchaser,  having  notice  of  the  deed,  must,  at  his  peril,  Hda. 
purchase,  and  be  bound  by  the  e£Eect  of  it  (t).  l  ^' ^  J 

(r)  Ferren  ▼.  Cherry^  t  Vern.  344.  («)  Ibid. 


(Q)  So  in  MertiM  v.  J^Oiffe^  Amb.  SIS,  it  was  said,  that' if  one  affected  PmxhatirwUk 
with  notice'  conveys  to  another  without  notice,  the  assignee,  in  case  he  has  *^f,;^?L?!y 
the  legal  estate,  shall  protect  himself  against  prior  incumbrances:   so  vice  rtfUffttf  mmier 
venA^  if  an  incumbrancer  without  notice  assigns  to  one  who  has  notice,  yet  fint  jwrcAasc 
Uie  assignee  may  protect  hhnself ;  and  the  reason  is,  to  prevent  a  stagnation 
of  property.     And  in  Lnether  ▼.  CarUtmf  t  Atlu  S42.   S.  C.  S  Eq.  Ca.  A6r. 
685,  pi.  10.     Ca.  temp.  Talb.  187.    Barnard.  558 ;  it  was  held,  that  a  pnr*' 
chaser  with  notice  himself  from  a  person  who  bought  without  notice,  may 
slialter  himself  under  the  first  purchase,  vide  etiam  Toth.  SS4.     nese  eases 
■mat  be  considered  as  over-ruling  PhSOif  v.  AstfAtU,  9  Vem.  160,  cited.    la  PAHI^  v.RmT- 
that  case,  a  teaantfor  life  sold  as  a  tenant  in  fee,  and  the  very  settlement  at  W<If  •Mr«ni2«if • 
tlie  time  of  the  purchase  was  delivered  to  the  purchaser  himself;  yet  the 
coart  wonld  not  afiect  the  purchaser  with  the  presumptive  notice,  but  dia* 
Bussed  the  bill. 

<R)  Motlier  only.    Reg.  Lib.  1699,  A.  fol.55S. 

(S)  And  p^ing  the  pUuntiff  his  costs,  indading  what  costs  he  might  have 
paid  two  other  defendants.    Reg.  Lib.  1699,  A.  fol.  555. 

(T)  And  the  reason  is,  that  the  titles  of  other  men  ought  not  be  shaken  by     [  573  •  1 
creating  a  title,  vested  in  a  third  person,  through  his  own  folly.    The  settle-  CtM  in  text  de^ 

asent  aAer  marriage  did  not  recite  the  previous  agreement,  but  it  was  held,  "^^  *^  ^  '*"'' 

sea  secas 

that  the  party  ought  to  have  gone  to  the  wife's  relations.    See  Biem  v.  Mttf,  nvoe. 
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Cmdra,  if  he  But,  in  the  last  case,  the  bill  was  dismissed  as  to  H.  and  I., 
md£^eMU  ^j^^  ^^^  made  defendants,  they  having  pleaded  that  they 

were  purchasers  without  notice,  and  the  plaintiff  not  being 
al)le  to  prove  any  notice  against  them,  there  being  no  found- 
ation to  presume  knowledge  of  the  settlement,  C.  being  Me 
to  make  a  good  title  without  it. 

NoiUe  presmn-  The  adherence  to  this  rule  of  equity  (u)  is  so  strict,  that, 
uupiyhlg^^Ui'  although  there  be  no  positive  notice  contained  in  a  purchcue 
ene€  of  prior     deed,  yet  if  there  be  words  therein,  from  which  the  existence 

of  a  prior  incumbrance  must  necessarily  be  implied,  it  wiU  be 
sufficient  to  charge  a  purchaser.  Thus,  where  a  creditor  by 
judgment^  in  1698,  for  600/.  came  to  an  account  with  the  co- 
nusor in  the  year  1707,  and  settled  the  remainder  due  upon 
the  judgment  at  430L  and  took  a  mortgage  in  fee  for  that  sum, 
as  a  collateral  security  to  the  judgment  (t) ;  and  one  S.,  an 
attorney,  in  1716,  took  an  assignment  of  this  mortgage,  in 
which  there  was  a  recital,  that  901.  of  the  consideration  of  the 
assignment  was  then  the  fuU  worth  of  the  estate.  S.  was  like- 
wise in  possession  of  another  mortgage  made  in  1688,  upon 
the  same  estate,  as  was  subject  to  the  judgment  in  1698,  and 
the  mortgage  in  1707.     It  was  resolved  S.   should  not  be 

(e)  Mvrt€tt  V.  PaOUy  t  Atk.  54.    Vide  1  AUu  490,  491 . 


13  Ves.  Itl.  In  Senhouse  ▼.  Early  Amb.  289,  Lord  Hardwicke  is  reported  to 
liave  said,  ^'  As  to  the  case  of  Ferrer$  ▼.  Chary,  the  reporter  has  mistaken  the 
state  of  the  case.  I  am  inclined  to  think  it  was  left  uncertain  on  the  lace  of 
the  settlement,  whetlier  it  was  made  before  nSarriage  or  not,  I  deny  the  antho- 
rity  of  that  case.''  In  reference  to  the  uncertainty  of  the  settlement,  whether 
it  was  Yoluntaryor  not,  it  b  stated  in  Reg.  Lib.  1699,  A.  fol.  553,  that  the 
settlement  was  executed  after  marriage  in  pursuance  of  articles  made  and 
executed  before  marriage,  clearly  shewing  that  the  settlement  was  not  vblmi* 
tary ;  and  that  his  Lordship  was  mistaken  in  this  point.  His  Lordship  also 
appears  to  have  recalled  his  denial  of  the  case,  by  acknowledging  it  in  Mertiw 
Y.  Jolliffey  Amb.  311,  where  he  must  be  understood  to  have  said,  that  although 
the  case  of  Ferren  v.  Cherry  went  a  great  way,  yet  it  was  implied  notice.  It 
is  also  within  the  spirit  and  meaning  of  the  rule,  for  which  the  learned  author 
adduced  it  as  an  example,  namely,  that  where  a  purchaser  cannot  make  out  a 
title  but  by  a  deed,  which  leads  him  to  another  fact,  he  shall  be  presumed 
to  be  acquainted  with  that  fact.  Lord  Erskine  too  cites  it  as  an  existing 
authority  in  Uiem  v.  MiU,  ubi  supra. 
(U)  That  notice  of  a  deed  leading  to  a  fact,  is  notice  of  that  fact* 
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sHowed  to  tiCck  the  two  mortgages  together,  so  as  to  defeat  the 
intermediate  incumbrances  between  the  years  1688  and  1698; 
and  yet  the  mortgage  in  1707  should  have  relation  back  to  th^ 
judgment  in  1698,  and  by  consolidating  them  together,  should  [  574  ] 
entitle  S.  to  receive  the  sum  due  upon  that  judgment,  prior  to 
creditors,  after  the  year  1698 ;  but^  as  to  money  reported  due 
since  the  mortgage  in  1707,  it  should  be  paid  only  in  priority 
to  creditors  subsequent  to  1707.  One  ground  of  which  deci- 
sion was,  that  the  words  in  the  recital  of  the  assignment  of 
the  mortgage  in  17^6,  mz,  ^^  that  90/.  the  consideration  money, 
was  the  fuU  worth  of  the  estate  (U  that  time^''  naturally  im- 
plied, that  there  were  intermediate  incumbrances,  and  there- 
fore, to  give  S.  the  advantage  of  tacking  both  mortgages, 
would  be  contrary  to  his  owii  intention;  for,  at  the  time  he 
took  the  assignment  of  this  puisne  incumbrance,  he  must  know 
the  estate  was  worth  no  more  from  the  very  words  of  the 
recital  (v). 


(V)  This  rale,  that  notice  of  an  instninient,  leading  to  a  fact,  will  be  con-    Conemrrenee  rf 
Btractive  notice  of  the  fact,  is  very  extensive.    Thus  a  purchaser  may  have   J*"^'***  **  *  / 
notice  of  a  will  by  reason  of  persons  joining  in  the  conveyance,  which,  without   insirumenU  vn- 
tbeir  being  devisees,  or  otherwise,  would  have  been  unnecessary,  as  where  the    der  wkUk  they 
two  sisters  of  the  vendor  joined  in  the  conveyance  to  the  purchaser.    7%w,   ^*'*^* 
said  Lord  Hardwlcke,  was  the  clearest  notice  of  the  ancestor's  will  imagin- 
able, for  the  concurrence  of  the  two  sisters  would  have  been  totally  unneces- 
sary if  the  vendor  claimed  as  heir  at  law.    Burgityne  v.  Hci^toa,  Barn.  C.  C. 
S36.    But  the  greatest  extent  to  wlilch  this  rule  of  notice  has  been  carried, 
occurred  in  the  recent  case  of  Taylor  v.  Baker^  1  Dan.  Rep.  71 ;  S,  C,  5  Price, 
306,  where  notice  of  a  judgment  against  a  vendor  was  deemed  sufficient  notice 
to  put  a  purchaser  upon  making  further  inquiry ;  and  if  he  neglects  it,  and 
it  afterwards  appears,  that,  instead  of  a  judgment,  the  party  has  a  specific 
faicnaibraBce  on  the  property,  he  will  be  bound  by  it. 

The  case  was  this : — On  a  treaty  for  sale,  Baker,  the  defendant  and  pur-   Notice  qf  in* 
chaser,  inquired  of  the  vendor  if  he  had  given  Taylor,  the  plaintiff,  any  «»w*»*<wj«  w 
secority.    The  reply  was,  that  he  had  given  him  a  judgment  or  a  warrant  of  exiMnwiucum' 
attorney,  when,  in  fact,  Taylor  had  an  equitable  mortgage,  the  legal  estate  hrance^  though 
fcr   a  term  of  1000  years  being  outstarding  in  one  Ewin,   a  mortgagee,  ^j^'^ffother 
Shortly  after  this,  on  the  td  January,  1815,  Metcalfe,  the  purchaser's  solicitor, 
came  to  Johnson,  as  attorney  for  the  plaintiff,  and  asked  him  what  the  nature 
bf  tfie  plaintiff's  security  was ;  upon  which  Johnson  produced  the  deeds  of 
conveyance  to  the  plaintiff,  and  so  gave  full  notice  of  the  whole  state  of  the 
faicumbrance  to  the  purchaser's  solicitor  before  the  conveyance  was  executed, 
which  was  not  till  the  lOth  of  the  same  month,  when  Baker  took  a  conveyance 
ifrom  the  vendor,  and  an  assignment  of  the  term  from  Ewin,  the  mortgagee,    • 
to  a  trustee  of  his  own  nomination.    Ail  the  transactions  therefore  took  placd 
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Mortgagee  rf  And  whefe  I.  C,  being  seised  of  usfWtA  fireehokt  etMM^ 
aied  emrender  had  settled^  th^  same  to  certain  nses,  and  being  possessed  of  H 
wkidTreJud^'  prebendary  lease  for  twenty-one  years,  which  was  nsuafiy  W^ 
mne^erqfan-  newed  every  seven  years,  and  which  he  held  at  Ae  tine  of 

ether  leate^  *"         i_.        *  .       oi       /v         »  «  «  «        • 

which  the  then  making  his  wiU,  after  charging  the  GKame,  together  with  other 
de^H^j^c,^  freehold  estates^  with  an  annuity,  devised  it  to  ^  same  uses^ 
lie?  ^tS?  "ju«  ^'^^^^^^  ^^  purposes,  as  were  declared  in  the  settleittent  of 
eettiement  re-  the  freehold  estates  first  mentioned  («).  Then  the  testator 
lease,  and  com-  died.  The  leasehold  estate  was  several  times  renewed  by  fh€ 
ff*ateflc«on«)?  several  persons  in  possession,  and  in  oAe  of  the  renewah,  th^ 
to  usee  thereof,  then  lessee  was  styled  devisee  of  I.  C.    Afterwards  there  ireK 

several  other  renewals.    Then  the  eMiale  was  iMrtgaged  b^f 

* 

(«}  Copphi  ▼.  Pemghnghf   t  Bro.  C.  CX  t91. 


after  full  and  complete  notice  of  the  plaintiff's  incnmbretice.  Baker  baring 
procured  the  anignment  of  tlie  mortgage  to  a  trustee  for  himself,  he  myqvefe* 
tionably  gained  a  right  to  make  nse  of  it  in  the  same  way  as  any  ether  VMtt» 
gagee  in  a  similar  situation  might  have  done.  Under  these  circomstanees  the 
plaintiff  filed  his  bill  for  an  account  and  redemption  against  .Baker,  and  said, 
**  you  are  precisely  in  the  same  situation  as  Ewin.'^  But  Baker  replied,  ^^  t 
have  the  legal  estate ;  and,  having  tliat,  I  have  ousted  Taylor  of  the  premises : 
he  cannot  have  the  estate  witliout  paying  me  every  thing  that  is  due.  I  had 
an  equitable  estate ;  and  the  plaintiff  having  only  the  same  interest,  we  were 
in  pari  eondiiumey  and  whichever  could  get  the  legal  estate  took  the  benefit 
of  it.  It  was  tlie  tabulam  in  fuuifragio," 
Between  eqaoJi      The  Lord  Chief  Baron  Richards  obflcrved,  that  in  general  the  rule  of  eolirt 

Vhta^tr  ^aral  ^"^^^  ^'^  ^  ^^^'^  ^®  ^^^  persons  in  similar  situations,  with  equal  equity,  and 
estate  without  one  procures  the  legal  estate,  the  legal  estate  shall  prevail :  but  then  they  mnst 
*^^  Vefer*      Y^^y^  equal  equity.    If  Baker  had,  bonik  fide^  advanced  money  to  the  vendor 

without  knowing  that  any  thing  was  doe  to  Taylor,  he  would  have  had  an 
[  fi75  *  ]  equal  right  with  Taylor :  but  if  he  knew  of  Ta5Flor's  interest,  he  could  not,  by 
getting  in  tlie  legal  estate,  exclude  him  from  the  benefit  he  had  before.  The 
only  question  then  was,  whether  Baker  had  notice  of  Taylor's  claim  or  not  ? 
His  Lordship  thought  he  had ;  for  if  a  person  ^rchasing  an  estate  were  to 
inquire  whether  there  are  any  incumbrances  on  it,  and  is  told  there  is  a  mort- 
gage, that  would  be  clear  notice  of  the  mortgage.  Where  then  was  the  differ- 
ence? The  defendant  had  notice  that  there  was  a  judgment :  that  surely  waa 
sufficient  to  call  upon  him  to  make  further  inquiry ;  and  the  defendant's  soli- 
citor certainly  did  act  under  that  impression.  Was  not  a  judgment  a  lien  np«B 
the  land  ?  and  could  a  purchaser,  having  notice  of  such  a  lien,  say,  widt  a^f 
fairness,  that  he  had  no  notice  of  any  claim  on  the  estate  ?  It  seemed,  there? 
fore,  to  the  Lord  Chief  Baron,  that  the  purchaser  had  notice  of  a  security  i 
and  having  such  notice,  be  was  boiind  to  make  further  inquiries,  and  thei% 
upon  his  Lordship  decreed  for  the  plaintiff. 
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of  the  danlaniB,  under  the  settlement  and  vill,  sA  his  own 
property.  And  tke  question  was^  whether  the  mortgagee,  who 
had  no  other  notice  of  any  defect  in  his  title,  except  that  the 
lease^  which  was  assigned  to  him,  recited  among  the  consi- 
derations the  surrender  of  the  former  lease,  which  recited  the 
surrender  of  the  other>  in  which  the  lessee  for  the  time  being 
was  styled  devisee  of  I.  C,  had  such  notice  thereby  as  would 
render  the  estates  in  his  hands  liable  to  the  trusts  of  the  settle- 
ment. And  it  was  held,  that  the  mortgagee  was  affected  with  ' 
notice  of  the  settlement,  ahd  that  he  must  Convey  the  estate 
according  to  the  uses,  &c.  limited  and  declared  therein  (w). 

Bat  a  suspicion  from  deeds,  in  which  a  prior  incumbrance  Noiic9ioinumi 
is  recited,  being  in  the  hands  of  a  family,  is  not  a  sufficient  n^e  to*th>seim 
evidence  of  notice  to  affect  them,  if  the  claim  under  a  settle-  [^lurJ^J^i^  a,, 
ment,  which  might  be  made  by  an  apparent  owner  without  <A^>  mother^ 
looking  into  the  deeds;   for  in  such  case  something  farther     r  575  1 
must  be  shewn.     So,  where  there  were  father,  mother,  and 
son,  and  the  father  settled  an  estate  on  himself  for  life^  then 
to  bis  wife  for  her  jointure,  and,  on  her  death,  to  the  sons  of 
the  marriage  (x);   under  which  settlement  the  wife  and  son 
insisted  on  being  purchasers  for  a  valuable  consideration,  with-* 
out  notice.    Notice  of  a  prior  charge  was  proved  against  the 
fiither  by  recitals  on  his  own  conveyances,  and  in  part  by  his 
own  admission;   but,  as  to  the  wife  and  son,  there  was  no 
proof,  but  from  the  deeds  being  in  the  hands  of  the  family, 
which  was  held  niot  sufficient  to  affect  them  with  notice ;  be- 

(x)  Whitfield  v.  tau98tt,  1  Yes.  347. 


(W)  From  this  case  we  deduce  the  principle,  that  a  lease  in  consideration        p  g^K 
•f  the  sarrender  of  a  former  lease,  is  implied  notice  of  the  lease,  aod  leads  the       continued. 
purchaser  to  an  investigation  of  the  intermediate  title,  and  consequently  the  Renewed  leoietf 
examination  of  all  prior  leases  and  mesne  assignments.    This  doctrine  proceeds  ^^  noiiee  qf 
on  the  ground,  that  whoever  has  a  lease  has  an  interest  in  the  renewal ;  audi  ^ered  and  ofre* 
when  an  additional  term  has  been  granted,  the  old  terms  may  be  said  to  be  citai$  Iherein* 
still  in  existence.    Per  Lord  Manners,  in  Winalowe  v.  Tighe^  2  Ball  &  Bea. 
«05.     Et  vide  Stubbi  V.  Roth,  Ibid.    Parry  v.  Wright,  1  Sim.  &  Stii.  37i. 

(X)  Lord  Talbot,  however,  held,  that  the  issue  were  to  be  deemed  affected   Whether  notice 
with  notice  t6  thfeir  fatJier  and  mother  and  trustees,  CoUett  v.  Ward,  7Vin.  to  tenant  for 

Jbr.  1«3;  and  Str  William  Grant  is  said  to  have  been  of  opinion,  that  notice  r^^^.^^ 
ike  temuit  for  life  wQl  be  good  notice  to  fhcfse  in  remainder.    Sed  qu,  de  hoe. 
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cause  such  settlement  might  have  been  made  by  an  apparetii 
owner  without  the  deeds  haying  been  looked  into. 

Whatever  puis      And  whatever  is  sufficient  to  put  the  party  charged  with 
qtHy^^u^good    notice  upon  an  inquiry^  is  good  notice  in  equity (y):    thu8» 

notice  in  equity 

(^^*  (Sf)  Smith  ▼.  Lowy  1  Atk.  489. 


Netiee  of  te*         (Y)  This  is  the  general  rale.    Tlie  preceding  note  bat  one  will  fmnish  an 

iiaiU'f  pones-     ^px  example  of  the  manner  of  its  application.    It  was  acknowledged  in  DamUU 
Mtan  IS  noitee  of        ^    .  ^ ,,  «  ^        ..  ,  .       •  .^      i        *  j 

JUs  interest,        ^*  ^^^^^^^  16  Yes.  249.    £f.  C.  17  ib.  433,  and  has  been  uniformly  acted  on 

as  the  very  basis  of  constractive  notice.  In  DaugUus  v.  Whxtrongf  cited 
16  Yes.  254,  it  was  settled,  that  if  a  person,  purchasing  where  there  is  a 
tenant,  neglects  to  inqoire  into  the  nature  of  the  estate  and  title  of  such  te- 
nant, he  must  take  subject  to  such  riglits  as  the  tenant  may  hate.  The  same 
law  was  acknowledged  by  Lord  Redesdale,  in  the  House  of  Lords,  in  Moore 
Y.  BUike,  4  Dow.  P.  Rep.  245.  On  this  principle  it  was  determined  in  Daniels 
▼.  Damson^  ubi  snpra,  that  the  possession  of  the  tenant  will  be  notice  to  a 
^  purchaser  of  the  actual  interest  he  may  have  either  as  tenant  or  otherwise ; 

Whether  thai  and  therefore  where  there  was  a  lessee,  who,  by  his  original  agreement,  had 
tnterest  ^n*^^  an  option  of  purchasing  the  estate  at  certain  periods,  and  the  tenant,  before 
ment  to  pur-  ^^^  death,  declared  his  intention  of  purchasing  the  estate,  he  was  held  to  be 
chase  or  take  a  the  owner  of  the  property  ab  initio  from  the  date  of  the  lease  for  the  benefit 

of  his  heir  at  law,  the  price  to  be  paid  by  his  executor ;  and  specific  perform- 
ance was  couseqnenUy  decreed  in  favor  of  the  tenant  against  the  seller  and 
second  purchaser,  who  knew  of  the  possession  of  such  tenant,— the  seller  and 
second  purchaser  being  left  to  settle  tlieir  rights  between  themselves.    17  Yes. 
433.    So,  wliere  a  person  in  1781  agreed  to  take  a  lease  for  lives  of  a  farm, 
and  entered  into  possession,  and  he  and  his  representatives  conthiucd  in  pos- 
session thereunder  till  1805,  and  it  was  proved  that  the  purchaser  was  aware 
of  the  occupation,  he  was  held  to  have  notice,  and  to  be  bound  by  the  agree- 
ment.   Powell  V.  DUlon^  2  Ball  Si  Bea.  416. 
fyr under alease       In  Taylor  v.  Siibbert^2  Yes.  Jun.  440,  Lord  Rosslyn  states  the  role  tlins  :— 
from^yeitr  to      "  ^  ^*^®  ^^  difficulty  to  lay  down,  and  am  well  warranted  by  authority,  and 
year.  strongly  founded  in  reason,  that  whoever  purchases  an  estate  from  the  owner, 

knowing  it  to  be  in  the  possession  of  tenants,  is  bound  to  inquire  into  the 
estates  those  tenants  have.  It  has  been  determined,  that  a  purchaser  being 
told  particular  parts  of  the  estate  were  in  possession  of  a  tenant,  without  any 
information  as  to  his  interest,  and  taking  for  granted  it  was  only  from  year 
to  year,  was  bound  by  the  lease  thai  tenant  had ;  which  was  a  surprise  upon 
him.  That  was  rightly  determined ;  for  it  was  sufficient  to  put  the  purcliaaer 
^pon  inquiry,  that  he  was  informed  the  estate  was  not  in  the  actual  poisessioa 
of  the  person  with  whom  he  contracted ;  that  he  could  not  transfer  the  owner* 
9hip  and  possession  at  the  same  time ;  and  that  there  were  interests,  as  to  tiie 
Or  under  an      extent  and  terms  of  which  it  was  his  duty  to  inquire."    S0|  in  a  later  ease, 

afpreemrnt  P9S'  jt  was  held,  that  the  possession  of  a  tenant  will  be  notice  to  a  purchaser  of 

iertor  io  hu       ^      ,   ,  ,  ,       '^  "^ 

iMse,  ^^  whole  actual  interest  he  may  have  in  the  estate ;  and,  consequently,  of  n 
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where  infants,  entitled  to  an  estate,  found  a  person  in  posses- 
sion then,  and  received  rent  of  him  for  ten  years  after  they 


tlfjbX  to  the  timber  od  the  estate,  although  rach  right  accrued  by  a  title 
posterior  to  that  on  which  ids  possessioo  was  grounded.  AUen  ▼•  iliU&oxy, 
1  MeriT.  f8S. 

The  cooclasion  from  these  cases  is,  tliat  a  purcliaser  canuot  l>e  advised  to    Pructiu. 
complete  a  contract  for  an  estate  not  in  the  seller's  own  occupation,  without 
a  commnnication  with  the  tenants,  to  ascertam  what  their  interests  really 
are. 

But  although  notice  of  a  tenancy,  will  be  constructive  notice  of  the  title  of  Tentmi'a  pos- 
the  tenant,  yet  it  seems  that  if  the  tenant,  in  conjunction  with  his  landlord,  |^^  "^^  JJlIe 
create  any  equitable  claim  on  the  l^^al  estate  of  the  lease  in  favor  of  a  third  eoniraet,  ifnoi 
person,  the  purchaser  will  not  be  bound  to  notice  it  from  the  mere  circum*  prodmeed  cm  ia- 
stance  of  the  tenant's  possession.    The  case  supporting  this  position  is  that  of  ^  ^^ 
Cr^tom  V.  Ormsfty,  S  Sch.&  Lef.  583,  before  Lord  Redesdale,  which  requires 
to  be  shortly  stated  to  enable  the  reader  to  apply  his  Lordship's  observations 
to  the  poUit  proposed.    One  Crofton,  a  lessee  for  lives,  on  his  marriage,  pro- 
cured a  promise  from  his  hindlord  (by  letter)  to  change  the  then  only  existing 
life  of  his  lease  for  the  life  of  his  intended  wife.    A  settlement  was  then 
made,  whereby  this  equitable  interest  was  settled  oo  his  wife  for  her  life  pro* 
irided  she  survived  him.    The  marriage  was  had  without  any  actual  alteration 
having  taken  place ;  and  afterwards  the  landlord  dying,  his  property  was 
sold,  and  the  premises  comprised  in  the  lease  purchased  by  the  defendant, 
with  divers  other  leases.    In  the  rent-roll  delivered  to  the  defendant,  it  was 
stated  in  a  column  opposite  to  the  name  of  the  form  in  question,  that  the  legal 
sabslsting  lease  was  made  in  1734,  for  three  lives,  of  which,  one  only,  A.  was 
in  existence,  and  in  another  column  of  observations  these  words  were  added, 
**  The  present  Earl  of  Arran  (the  landlord)  exchanged  the  life  of  A.  for  the 
life  of  £.  C.  wife  to  said  Crofton  (the  lessee)  on  the  8th  of  August,  178S/' 
On  this  evidence  it  was  decreed,  that  the  purchaser  had  sufficient  notice  of 
the  promise  by  the  Earl  of  Arran,  to  change  the  lives  as  above  stated,  and  he 
was  consequently  decreed  to  perform  the  agreement  in  specie.    In  the  course 
of  his  jadgmeot.  Lord  Redesdale  observed :— ''  If  one  purchases,   knowing 
that  another  person  is  in  possession,  he  must  know  that  tlie  person    so  in 
possession  has  some  interest,  and  he  Is  bound  to  inquire  what  is  his  interest : 
if  npou  such  inquiry,  he  is   deceived  (as,  for  instance,   if  in    the   present 
case  the  lease  of  1734,  had  been  produced  to  the  purchaser,  as  that  under 
which  the  lessee  held),  I  do  not  think  the  purchaser  would  be  bound  by  any 
equitable  contract,  unless  the  terms  of  the  actual  conveyance  had  qualified 
that ;  and  the  reason  is,  that  the  ordinary  means  whereby  the  term  of  an  estate 
ia  ascertained,  is  by  production  of  the  counterpart  of  the  tenant's  leases,  and 
here  the  counterpart  of  the  leases  would  have  warranted  the  allegation,  and 
It  would  be  to  much  to  expect  the  purchaser  to  go  to  inquire  of  each  of  the 
looants.    Then,  it  is  said,  there  were  laches  on  the  part  of  Crofton,  and  un*  No  /acA#t  in 

qaestionaUy  to  a  certain  extent  there  were.    If  it  is  to  be  said,  that  it  is  ^[f^*^  ^f 
,    '  '  obtain  Ugoi 

laches  to  rest  upon  an  equiuble  agi^eement,  this  is  laches,  but  still  this  would.  tUU^ 

•ot  aliect  Mrs.  Crofloo ;  for  I  mttst  consider  Lord  Arran  as  a  parly  to  the 
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came  of  age,  that  was  held  to  be  a  sufBeient  notice  of  a  leaw 
made  by  theur  guardians,  and  a  ground  from  whence  to  coi^ 


settlemoiit,  because  the  iotentioii  authorised  Mr.  €rofton  to  make  tiie  settle- 
ment.    But  what  is  the  laches?    Is  it  like  the  laches  in  Wingfi^''*  WhtOef^ 
2  Bro.  P.  C.  447.    MUward  v.  Earl  Thaneif  5  Ves.  720,  n.  or  the  other  cases  ? 
No :  these  were  cases  of  a    different  description.    The  whole  laches  here 
consists  in  the  not  clothing  an  equitable  estate  with  a  legal  title,  and  that  by 
a  party  in  possession.    Now  I  do  not  concelTe  that  this  is  that  species  ef 
laches  which  will  prevail  against  the  equitable  title ;  if  I  should  hold  it  so,  it 
would  tend  to  overset  a  great  deal  of  property  in  this  country,  where  parties 
often  continue  to  hold  under  an  equitable  contract  for  forty  or  6fly  years, 
without  clothing  it  with  the  legal  estate.    I  conceive,  therefore,  that  pos- 
session having  gone  with  the  contract,  there  is  no  room  for  the  objection.^ 
Noiiee  rf  *  f e-        Notice  of  a  tenancy  will  not  affect  a  purchaser  with  constructive  notice 
ef  (esipr's  H<2e.  ^'  "^®  lessor's  title.    Thus,  if  trustees  under  a  charity  make  an  improvident 
r    578  ]      lease,  a  purchaser  from  the  tessee,  though  he  must  be  understood  at  least  to 
know  that  the  lessors  were  trustees  Ibr  a  charity,  yet  the  court  will  not  go  the 
length  to  presume  that  he  knew  the  lease  was  bad ;   that  depending  on  a 
number  of  circumstances  dehors  the  lease.  Lord  Eldon  said,  though  the  par- 
chaser  of  a  lease  had  never  been  considered  as  a  purchaser  for  valuable  con- 
sideration vfithont  notice,  to  the '  extent  of  not  being  bound  to  know  from 
whom  the  lessor  derived  IjIs  title,  he  (Lord  Eldon)  was  not  aware  of  ahy  case 
that  had  gone  the  length,  that  the  purchaser  was  to  take  notice  of  all  those 
circumstances,  under  which  the  lessor  derived  that  title.    MiorMy^General  ▼• 
Baekh/mu^  17Ves«  S9S.    That  an  invalid  lease  at  law  can  be  made  good  in 
equity  against  a  purchaser,  by  notice  to  him  of  tlie  existence  of  such  intended 
lease,  is  certainly  not  a  proposition  which  Lord  Eldon  meant  to  be  deduced 
from  his  observations,  for  such  a  lease  might  easily  be  set  aside  at  law  by 
action  of  ejectment  against  tlie  wrongful  tenant  in  possession.    Do*  y.  Li^fkiny 
4  East,  221.    His  Lordship  is  not  speaking  of  a  purchaser  of  the  inheritance 
.  with  notioe  of  a  lease,  but  of  an  assignment  from  the  lessee  himself,  who 
gives  notice  to  the  purchaser  that  his  lessors  are  trustees  under  a  charity. 
Sioni*  ^*  another  instance  of  the  lastly-mentioned  rule,  that  notice  of  a  tenancy 

will  not  affect  a  purchaser  with  constructive  notice  of  the  lessor's  title.  If  a 
person  equitably  entitled  to  an  estate  let  it  to  a  tenant  ^ho  takes  possession, 
and  then  the  person  having  the  legal  estate,  sells  to  a  person  who  purchases 
hont  fide  and  without  notice  of  the  equitable  claim,  the  purchaser  must  hold 
against  the  equitable  owner,  although  he  had  notice  of  the  tenant  behig  in 
possession.  Sug.  Yen.  &  Pur.  651,  5tb  edit. 
VUice  inferred      On  the  principle  that  whatever  puts  a  party  on  inquiry,  is  good  notiee  in 

,finm  legal  es-  equity^  it  is  further  observable,  that  if  a  person  be  apprised  that  tha  legal 
tate  atia  deeat  .  . 

outstanding*       estate  is  in  a  third  person  at  the  time  he  purchases,  he  will  be  bound  to  taka 

notice  of  the  trusts  with  which  that  legal  estate  is  clothed.    Anim,  2  Freem» 

137,  pi.  171.    So  notice  that  the  title-deeds  are  in  another  man's  possession^ 

may,  under  strong  circumstances,  be  held  to  be  notice  of  an  equitable  claim 

which  that  person  has  on  the  estate^  and  as  a  security  for  which  he  holds  tha 

deeds.    Hiirn  v.  Mill,  IS  Ves.  114.    As  lo  equitable  claims,  «here  one  wai 


dads  that  they  had  raljfied  it ;  fyt^  findiBg  a  por^on  upon  their 
catata*  was  sufficieiit  to  put  them  upon  ioquiry* 


seised  of  an  estate,  sirbject  to  several  equitable  iqcombrances,  and  sold  it  to 
a  poidHiser,  conveyiogthe  legal  estate  to  bim  free  from  iocombraiicesy  ezceikt 
some  of  the  equitable  incumbrances  whicb  were  later  in  date  than  the  others, 
the  porchaserf  who  had  no  ootioe  of  the  other  incambranoes,  was  held  a 
trustee  ibr  the  excepted  creditors  only,  and  they  were  preferred  to  the  other 
creditors.  Ingrm  ▼.  PelktMy  Arab.  155.  And  cases  have  occurred,  in  refer- 
anee  to  Hie  coveaant  against  Incumbiances,  wbere  iC  has  been  doubted 
whether  such  a  covenant  would  extend  to  protect  a  purchaser,  against 
Incumbrances,  of  which  he  bad  express  notice;  and  see  Ogikie  v.  Fo^umbey 
S  MeriT.  65. 

The  inadequacy  of  the  porchase-*money,  in  comparison  with  the  real  value   Inadequaey  qf 
of  the  esUte,  does  also,  it  is  said,  fuivish  ground  to  presume  that  the  por-  ^^||!^^^?!l, 
chaser  Is  aware  that  he  is  contracting  for  an  estate  which  is  subject  to  some  * 

incumbrance ;  and  if  an  incumbrance  exists,  he  will  be  bound  by  it  accordingly. 
StoekdiOe  v.  South  Sea  Co.  Barn.  C.  C.  367 ;  et  vide  ante,  574,  in  the  text.    A    Mortgagte 
purchaser,  with  notice,  is  bound  in  all  respects  as  the  vendor,  t  Ves.  jun.  437 ;   ^^^^  ntwaium 
and  Csppin  ▼.  Fornfkomghf  t  Bte.  C.  C«  S91,  shews,  that  ji  mortgagee  witfi  as  wiortgagor* 
notice  of  an  eqoltable  claim,  cannot  protect  himself  as  a  pardmser,  or  be 
aistingnished  ftom  the  mortgagor. 

A  purehaser  will  not  be  affected  by  the  vendor's  non-possession  Ibr  nmny    Notice  ori$hg 
years ;  for  whedier  in  or  out  of  possession,  IA$  title  will  remain  the  same,  *(^^f|!^J^* 
nnlesa  it  be  so  long  neglected  as  to  be  barred  by  the  statute  of  Limitattons.  mow  qf  vendor. 
Possession  ts  not  even  primA  fome  evidence  of  title,  hecanse  it'  may  either 
he  by  sufferance  or  trespass.    A  purchaser,  therel^re.  Is  bound  to  inquire  into 
a  tMe,  though  the  party  of  whom  he  purchases  he  in  actaal  possession,  and 
if,  apon  being  asked  for  the  deeds,  the  vendor  acknowledges  that  be  has  them 
not,  the  purchaser  must  make  farther  inquiry.    See  Ojewilh  v.  Pbumer,  $  Bae» 
Abr.  644,  ante,  vol.  i.  52(8 ;  and  ffMra  v.  Jtfiti,  IS  Yes,  19S. 

Where  a  covenant  was  introduced  into  a  settlement,  that  one  of  the  parties^    Covenant  thoi 
who,  at  the  time  of  the  execution  of  the  settlement,  was  a  minor,  should  "*?^^£ff  ^f^' 
convey  when  of  age,  it  was    argued,   that  such    covenant  imported  notice     r      ^^0    i 
ttat  the  minor  had  an  interest  in  the  estate,  and  that  the  parties  shoold  have  ^^^  ji^^  notice 
inquired  what  that  Interest  was,  which  Inqniry  would  have  led  them  to  a  that  he  koi  on 
knowledge  of  the  previous  aitides ;  in  pnnuanee  of  which  the  settlement  —   tnterut* 


made,  which  articles  wesild  have  disclosed  to  them  the  incumbrancer's  title. 

Ats^  Lord  Northinglon  said,  might  hofVe  had  some  colour,  if  the  minor  had 

been  of  maturity ;  but  it  was  a  covenant  necessary  to  make  him  a  party  to  the 

eettlement,  therefore  his  Lordship  thought  that  circnasstance  did  not  prove 

■otfiee.    How&rtk  v.  Deem,  1  Eden,  555. 

In  a  recent  case,  aolfee  of  the  plaintiff's  tide  was  attempted  to  be  proved    Notice  not  im^ 

en  the  defendants  by  eerUin  celkteral  matters,  from  which  it  was  contended   P^*^*^  ^^^.  ^ 

,_  «         ...  jMt  pereon  Jront  ta* 

a  knowledge  of  it  might  have  been  derived.    One  C.  had  effected  an  insaranee   strumente  lead- 

of  the  efaapd  and  ether  bnUdings  hi  dispute,  which  purported  to  be  made  in   ing  4o  faoUj  if 

the  name  of  himself,  **  and  the  either  proprietors."    The  policy  was  assigned   IJ^Jf'^^i^^ 

to  the  defendant's  trustee,  and  was  mentioned  in  an  assignment  of  the  equity   them. 
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^J^^JJ*^'  ^  So,  where  a  defendant  claims  under  a  conveyance  made  by 
mmnder^num  to  a  remainder-man  (z\  where  there  is  an  estate  tail  prior  to  the 

M£  that  nrJAv  ^  /•'  * 

enioU  i§  spent,  estate  of  him  under  whom  he  purchased,  it  is  incumbent  on 

him  to  see  if  that  estate  be  spent ;  for,  if  it  be  not,  he  will  be 
considered  as  having  notice  thereof. 

NoHee  dewM        And  it  will  not  be  a  sufficient  denial  for  the  purchaser  to 

fMUi  0€  or  ' 

fUmtiff*$  tUkf  plead,  that  at  the  time  of  the  purchaser,  the  vendor  made  affi- 
Udgeqf  penon  ^^^  ^^^  tenant  in  tail  was  dead  without  issue,  and  there/ore 
u  Oam  under  th^t  he  is  a  piu'chaser  without  notice ;  for,  this  is  a  denial 

only  of  the  knowledge  of  there  being  a*  tenant  in  esse,  not  of 
knowledge  of  his  title,  which  a  purchaser  is  boimd  to  take 
notice  of  (««). 

(z)  Kelial  V.  Bennett,  1  Atk.  52«.         (xz)  KeUal  v.  Bennett,  1  Atk.  522. 


of  redemptioo  to  one  Goodacre  and  Co.  These  parties,  it  waa  said^  must  be 
presumed  to  have  inspected  the  policy^  If  they  did,  they  must  have  seeo  that 
there  were  ''other  proprietors;"  and  by.  proper  inquiries  they  might  tiavcL 
learned  that  the  plaintiffs  were  those  other  proprietors.  Bat  Sir  Wm.  Grant 
9aid,  he  had  no  conception  that  this  could  be  deemed  that  clear  proof  of  actual 
notice,  which  the  cases  profess  to  require :  especially  as  there  was  in  the 
answers  an  express  denial  of  any  notice  whatever.  But  as  against  Goodacre 
and  Co.  it  was  said,  that  there  was  farther  evidence  of  notice,  which  waa 
received,  not  before  they  took  and  registered  the  assignment,  but  before  they 
had  advanced  the  whole  money  they  had  agreed  to  lend.  It  was  indeed  con- 
tended,, that  for  tlie  subsequent  advances  they  were  not  entitled  to  the  benefit 
of  their  security  as.  against  the  plaintiffs.  This  was  founded  on  a  passage  in 
the  answer  of  a  Mr.  Buzzard,  one .  of  the  partners  in  the  house  of  Goodacre 
and  Co.,  who  said,  that  in  September,  1812,  be  had  received  an  instrument, 
from  which  instrument  notice  was  inferred,  "  Now,  continued  Sir  WiUiaa 
Grant,  here  is  a  paper,  transmitted  to  Mr.  Buzzard,  not  by  way  of  claim  or 
notice  to  him  from  any  of  the  plaintiffs,  not  for  his  own  information  on  any 
subject,  not  as  a  ground  on  which,  he  was  to  do  any  act,  but  merely  for  the 
purpose  of  communication  to  a  person,  who  was  expected  to  become  a  sub- 
scriber to  the  chapel ;  and  to  whom  it  was  thought  expedient  to  shew  the  nature 
of  the  security,  which  the  subscribers  were  to  have  for  their  money.  There 
was  nothing  in  the  circumstances  or  the  purpose  of  the  communication,  that 
was  likely'to  induce  him,  still  less  that  made  it  a  duty  incumbent  upon  him  to 
pay  any  particular  or  minute  attention  to  the  contents  of  the  paper ;  and  he 
swore  that  he  did  not  pay  any  attention  to  them ;"  this,  therefore,  Sir  W.  Grant 
held  to  be  no  proof  of  notice  whatever.  Wyait  v.  BarweU,  19  Yes.  440. 
Notice^  qnee*  Lastly,  note,  thftt  reasonable  notice  is  a  question  lor  a  jury.  Peacock  v» 
$io»  for  jury.      Peacock,  16  Ves.  59.   And  for  a  further  distinction  on  tills  rule,  see  ante,  vol.  i, 

page  554,  n.  (Y;. 
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But  if,  frwn  reeiial,  a  title  to  lands  be  deduced  by  the  Jtrst  TitU  dedtu:ed 

-I  »  -ii  1  i«»  •  -i*         1  1  -J   ^  recital  not 

irendor,  that  will  not  be  sufficient y  if  such  estate  be  not  paid  nuice  to  m&s^ 

for,  to  afiect  a  subsequent  purchaser  for  a  valuable  consider-  \^1^\^ 

ation  with  notice  thereof  (a) ;  for  that  does  not  shew  that  it  ^^**  pmekoMe* 

.       .  ,       .  .  J  jw^^y  w  •it- 

was  not  paid  for>  or  lead  to  an  inquiry  whether  it  was  paid  ^aid. 

for  or  not  (z). 

If  a  deed,    or  other  paper  which  is  deemed  constructive  Perum  hmkig 
notice  of  a  prior  incumbrance,  be  found  in  the  custody  of  any  {g  caiutnietioe 
one,  it  will  be  no  objection  to  the  charge  of  notice,  that  it  does  ^^^'Xe  ^nS 
not  appear  when  it  came  there  (6) ;  for  if  a  person  admits,  or  h  it. 
a  deed  be  proved  to  be  in  his  custody,  whether  as  representa- 
tive of  another  or  otherwise,  it  will  be  incumbent  upon  him 
to  shew  when  it  came  there,  for  it  is  impossible  for  the  other 
aide  to  shew  it.      ' 

And  the  fact  of  presumptive  notice,  founded  upon  the  party  .Piortf  mtt^ 
having  had  a  deed,  whereby  a  title  in  another,  elder  than  his  attorney  mitim'' 
own,  is  created,   in  his  possession,   may  be  controuled,  by  |J7*fi^  ^^^ 
shewing  that  ^although  the  party  had  notice  of  the  deed,  yet  <^«^» 
he  was  not  aware  of  its  effect,  but  was  induced,  upon  inves-  ^ 

tigation  of  lawyers,    to  draw  a  different  conclusion  on  the 

(a)  Bro.  C.  C.  SM.  per  Com.    [See         (6)  S  Ves.  486.    [£t  vide  ib.  39t. 
infra,  630,  1,  t,  S.^Ed.2  —Ed.] 


(Z)  The  brevity  of  this  paragraph  destroys  its  perspicalty.    Lord  Loogh*  Purehtue^mo' 
boroogfa,  Com.  hi  Cator  y.  BoUnghrokef  1  Bro.  C.  C.  S0«,  observed,  that  the  ^  b^t^^ 
principle,  in  case  of  purchase-money  remaining  unpaid,  was  the  same  as  in  the  fty  recital  ^f 
case  of  an  exchange ;  the  estate  remained  subject  to  the  vendor's  right  to  his  ^^^ 
money  against  the  heir,  if  the  purchaser  were  dead,  or  against  a  third  person 
to  whom  such  purchaser  had  made  a  legal  conveyance :  but  if  that  person  had 
paid  the  value  of  the  estate,  it  became  a  question  whether  it  was  with  or  with- 
out notice  of  the  first  vendor's  claim  ;  and  if,  by  recital,  the  tiUe  were  de- 
duced from  the  firikt  vendor,  still  that  would  not  be  sufficient  to  affect  the 
second  purchaser,  for  that  did  not  shew  that  the  estate  was  not  paid  for.    The 
cause  vras  afterwards  re-heard  before  Lord  ^hurlow,  who  affirmed  the  decree, 
observing,  that  the  Lords  Commissioners  did  not  say  the  money  might  be  pur- 
sued ; — if  they  had,  his  Lordship  thought  he  should  have  differed  from  them 
3  Bro.  C.  C.  S89.    As  to  the  vendor's  taking  a  security  for  the  purchase- 
money  remaining  unpaid,  see  Nairn  v.  ProwiCf  6  Yes.  75$. 
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effect  of  the  kiatnimeiit  from  that  whifii  in  teality  it  pro- 
Mt^tgei  «fr.  duced  (a).  Thus,  where  tenant  for  life,  remainder  to  his  first 
wttfcjLitUhw  ^^^*  mortgaged  for  1500/.  (e),  and  the  deed  of  setdemeiit  was 
<«MfK  M  ^f*  produced  and  seen  by  the  puvcbaser,  who  lent  the  money  not- 
profec^Af.  Withstanding;    being  advised    that  the    tenant  for  life,   not 


having  then  any  son  bom,  could  destroy  the  contingent 
mainders,  though,  in  truth,  there  was  a  son  born  five  days 
before  the  lending  of  the  money,  yet  the  mortgagee  having 
had  no  notice  thereof,  and  having  got  the  deed  of  setdement, 
the  court  would  not  relieve  against  him  by  compelling  hun  to 
produce  it  (b). 

(e)   BrtmipUm  v.  Barker^   t  Vera.  15,  icited  l  Eq.  Ca^  Abr.  353,  pi.  3, 
and  post,  646* 


V^trhu  rf  (A)  This  is  a  very  questionable  position,  and  not  at  aU  warranted  by  the 

text  {lUJlNHutf.  (n,^  ^jtg^  In  support  of  H.    To  say  that  a  party  who  has  notice  of  a  deed 

may  shew  that  he  is  not  awaie  of  its  effect,  is  hi  fact  to  affirm  that  nolioe 

<^  a  deed  is  oot  notice  of  its  contents,  which  is  contrary  to  nil^s  preTtopsly 

adduced.  The  case  cited  is  considered  in  the  next  note  as  over-raled* 

[  581  *  3        (B)  It  is  apprehended  that  a  coart  of  equity  would  not  now  assist  a  mort- 

^amptvm  v.       gagee  in  tlms  uniting  with  the  tenant  for  life  in  destroying  or  encumbering 

dered  •ttf'        oontingent    pemalnders.     As  eslablishhig  a  general  principle,  this  case  of 

niM.  BrampUm  ▼.  Barker  must  be  considered  as  over-ruled  by  that  of  KelatA  v. 

JBfluaift,  cited  a«^,  5^,  where  A«  devised  t^e  estate  if  qaestien  to  B.  in  tul, 
with  remainder  to  C  in  fee ;  apd  the  bill  was  brought  by  the  heir  of  the  body 
of  B.  for  deeds  and  writings  and  possession.  The  defendant's  plea  was,  that 
he  was  a  purchaser  for  valuable  consideration  from  C,  and  had  no  notice  of 
the  plaintiff's  title;  but  this  plea  was  over-ruled,  on  the  ground,  that  where  a 
defendant  claims  under  a  conveyance,  in  which  there  is  an  estate  tail  prior  to 
the  estate  under  which  he  purchases,  it  is  incumbent  on  him  to  see  if  that 
estate  is  spent.  In  Brampion  v.  Barker  the  mortgage  deed  recited  the  settle- 
ment, in  which  it  appeared  that  the  mortgagor  was  merely  tenant  for  life, 
with  contingent  remainder  to  his  son.  It  was  therefore  imperative  on  the 
mortgagee  to  have  seen,  that  the  contingent  remainder  was  actually  destroyed, 
and  the  estate  for  life  merged  in  the  reversion  ip  fee,  and  that  the  reversion  in 
lee  was  vested  in  the  quondam  tenant  for  life,  before  he  advanced  his  money. 
As  against  the  mortgagor,  the  mortgagee  might  perhaps  have  had  remedy 
over.  It  was  a  fraud  in  him  to  conceal  the  circumstance  of  his  having  a  son 
bom  Aye  days  previously  to  the  mortgage ;  for  he  thereby  enticed  the  mort- 
gagee into  a  bargain,  which,  if  he  had  been  informed  of  the  actual  state  of  the 
facts,  he  would  certainly  have  declined.  Mr.  Sngdcn  also  considers  the  case 
of  Brampten  v.  Barker  as  over-ruled,  see  V,  ^  P.  p.  0^5,  5th  edition. 
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Noiace  to  a  loan's  scrivener,  attorney,  ag^dt,  or  counsel,  is  NoHee  u  agent 

_j»  .^        ^,  ,  ,,        irt^^^v  bindUig  <wi  prill* 

sufficient  notice  to  the  party  himself  {d)  (c)«  eipaL 

And  therefore,  where  M.   suffered  a  recovery  of  an  estate  Notice  to  agent 
in  A.,  and  then  settled  a]l  his  lands  in  A.  upon  his  family  (e) ;  enough,  to  make 
afterwards  a  tenement  in  A.  of  which  he  had  the  reversion  ^^^^^^  ^^^ 
after  an  estate  for  life,  descending  to  him  in  tail  by  the  death  and  he  ^^^f^r 
of  tibe  tenant  for  life,  he  suffered  a  recovery  of  it,  and  devised  6y  kgal  eetau. 
it  to  his  yoimger  son  in  fee.    Then  M.  mortgaged  it,  together 
with  200/.  that  he  had  a  power  to  charge  on  the  settled  estate^ 
for  securing  200/.  which  he  borrowed,  and  then  he  died.  The 
mortgagee  applied  to  the  elder  son  for  the  money,  who  at  firsfc      [  582  ] 
disputed  the  payment,  but  afterwards  submitted  thereto,  upon 
the  mortgagee's  assigning  to  him  the  tenement  so  charged,  thai 
he  might  stand  in  the  mortgagee's  place ;  to  which  the  mort* 
gagee  agreed,    upon  his  covenanting  to  indemnify  him  for 
making  this  assignment,  he  having  heard  of  the  younger  son's 
title,    T^e  eldest  son  then  mortgaged  the  tenement  to  B.,  who 
had  advanced  the  money  to  pay  off  the  former  mortgage.    It 
was  sworn,  that  B.'s  agent  was  present  at  the  execution  of  the 
asngmnent  when  the  indemnity  was  insisted  upon ;  and  the 
agent  deposed,  that  the  deeds  were  lidd  before  counsel,  who 
made  objections  about  the  plaintiff's  title.    The  assignment 
itself  was  strong  evidence  of  notice,  for  it  had  not  the  face  of 
an  assignment  to  a  person  having  the  equity  of  redemption, 
but  was  made  subject  to  the  equity  of  redemption ;  and  was 
plainly  meant  to  keep  the  mortgage  onfoot,  if  any  othier  perr 
son  had  the  equity  of  redemption,  as  the  covenant  to  indemnify 
also  supposed*    One  question  was  (/),  whether  the  last  mort- 

{d)  Merry  v.  Ahneiff  t  Ch.  Ca.  38.  circamttance  of  the  attorney  baTUig 

1  Yes.  69.    S  ibid.  47f .    3  Ch.  Ca.  overlooked  a  deed,  intermixed  with  a 

110.    AMiff  ▼•  BoOm,  t  Yes.  368.  great  nnmber  of  old  family  deeds,   No  notice  ^ 

HotkweU  V.  Alme^f  Ncls,  Ch.  Rep.  59,  1  Yes.  435.    S.  B.  The  qnestion  was  f^^^^^  •  -^ 

at  vide  Bukop  rf  IVw^nfater  ▼.  Four-  to  a  bill  of  review.    [3ee  ante,  d7i;  ^ 

iMr,  9  Yes.  445.— 2V«ts,  Iiord  Hard*  57S,  n.  {q)*-^Ed.J 
wicke  said,  it  would  \m  too  moch  to         («)  Mad4ox  v.  Maddpx,  t  Yes.  61* 
affect  a  party  with  notice,  from  the         (/)  S  Yes.  485. 


(C)  The  latter  eases  on  this  head  have,  f^  the  most  part,  been  eottected 
in  a  former  note,  see  ante,  voL  i.  554;  5,  n.  (Y). 


.'i 
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gagee  had  riot  nodce  of  the  youngest  son's  title  Z  And  the 
court  held^  here  was  such  evidence  of  general  notice,  either 
to  the  party  himself,  oir  to  his  ageni,  to  take  care,  as  made  it 
necessary  for  him  to  inquire  into  the  title,  which  not  having 
done,  he  must  take  the  consequence  (d). 

TUnl  morf-  Sq  where  E.  mortiraiFed  his  manor  of  B.  to  M.,  and  hisr 
ftrsi  mortgage f  heirs,  for  securing.  3000/.  (g) ;  afterwards  G.,  the  father  of 
ii!?4WM(,  X  ^  ^^^  plaintiff  B.,  lent  £•  £800?»  and,  by  deed,  reciting  M.'s 
tkru  Becunt^  mortgage,  he  declared,  that  after  the  3000/.  and  interest  paid, 
ky  scrwenen     the  estate  should  stand  charged,  and  be  a  security  for  G/s 

who  locri  pmrt' 

«cr«»  money.     M.  tocu  no  party  to  this  deed.    Afterwards  H.,  one 

of  the  defendants;  lent  £.  400/.  and  obtained  a  deed  from  E. 
and  M.,  that  after  M.  was  paid,  the  estate  should,  in  the  next 
place,  stand  charged  with  the  400/.  and  in  like  manner  for  C.^ 
and  several  other  defendants.  All  the  securities  were  trans- 
acted at  the  shop  of  W.  and  Y.,  scriveners,  who  were  wit- 
nesses, engrossed  the  writings,  and  were  in  the  nature  of  agents 
[  583  ]  to  all  the  several  lenders.  The  question  was,  whether  B. 
should  be  paid  'next  after  M.,  or  whether  H.  and  the  others 
should  be  preferred,  because  they  had  got  a  declaration  both 
from  E.  and  M.,  who,  by  that  means,  became  a  trustee  for 
them,  after  his  own  money  paid  ?  And  it  was  decreed,  that 
B.  should  be  paid  next  to  M .,  and  so  on,  as  the  mortgagees 
stood  in  order  of  time ;  for  notice  to  the  agent  was  good  notice 
to  the  party,  and  consequently,  those  tliat  lent  last,  must  come 
last,  having  notice  of  what  was  before  lent. 

NuUe  to  at'       And  altiiough  a  country  attorney  acts  by  an  agent  in  causey 
M  London  no-  in  London,  yet  he  will  be  considered  as  the  solicitor  for  his 

iiee  io   prinei' 


pal 


{g)  Brotherton  v.  Hatty  2  Vera.  574. 


Mortgagee  (]))  The  same  principle  seems  to  have  been  acted  on  in  Newstead  v.  Searles^ 

iStaitmtu*  1  Atk.  267,  where  apon  a  mortgage  to  one  Pindar,  by  the  contrivance  of  some 
having  recited  country  attorney,  Elizabeth  Searles  and  her  husband  levied  a  fine,  and  in  the 
U  im  mortgage,  deed  to  lead  the  uses  there  was  a  complete  recital  of  the  will  under  which  the 

wife  claimed,  and  of  her  marriage  setUement,  in  so  ample  a  manner,  that 

the  will  and  settlement  most  necessarily  have  been  laid  before  the  attorney ; 

and  it  was  held,  that  the  mortgagee  bad  cons^uently  full  notice,  of  it  through 

his  agent. 
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eBents,  though  he  resides  in  the  country,  and  what  is  known 
to  him  will  be  constructive  notice  to  them  (A). 

And  the  law  will  be  the  same,  though  one  person  be  agent  If*^^^  he  em- 
lor  both  parties,  nor  is  it  material,  on  whose  recommendation  atdeB^  both  par^ 
•r  advice  the  agent  was  employed  (#)•  For,  where  a  woman  fg^knoiice  to 
pleaded  that  the  agent,  who  made  her  marriage  setdement,  was  ^^"^ 

■ 

not  employed  for  her  but  as  an  attorney  for  her  intended 
husband,  admitting  that  he  might  prepare  the  articles,  she 
having  a  confidence  in  him  firom  her  husband^s  recommendar 
tion ;  so  that  her  general  denial  was  to  be  taken  with  this  ad- 
mission, which  left  it  open  to  the  proof  of  notice  to  her  agent, 
although  personal  notice  was  denied;  it  was  objected,  that 
notice  to  her  husband's  attorney  or  agent  would  not  affect  her ; 
but  it  was  held,  that  she  had  sufficiently  admitted  that  he  was 
agent  or  attorney  for  her,  by  her  consenting  to  his  preparing 
articles,  from  a  confidence  in  her  husband ;  and  that  it  was  Not  mtUerid 

OH  u^toot  1i(MC€ 

no  matter  what  ground  she  went  upon,  or  upon  whose  re-  employed. 
commendation  or  advice,  it  being  the  same  thing  to  the  plain- 
tiffi;  for  it  would  be  very  inconvenient  and  mischievous  to 
take  into  consideration  from  whence  an  agency  arose.  Nor 
was  it  material,' that  the  husband  also  employed  him,  there 
being  several  cases  where,  in  marriage  settlements,  the  same 
counsel  or  attorney  was  employed  on  both  sides,  who  would 
be  both  affected  with  notice  to  him,  it  being  the  same  to  a 
person  having  an  equity. 

The  same  principle  was  laid  down  by  Lord  Northington  in  NorhU  aetingr 
the  case  of  Sheldon  v.  Cox  and  others,  paei^^  nor 


his  being  owfut 

In  this  case  A.  and  B.  were  empowered  by  act  of  parliament, 
to  purchase  estates  in  a  certain  district,  to  enable  them  to  build 
a  square  (A),  C.  wlio  was   a  barrister  at   law,    and  who  ap-     [   $84   ] 

(A)  3  Atk.  37.  ference  to  the  point  in  tlie  text.-«Etf.] 

(0  1>  }ftoe  ▼•  Vt  Netey  1  Ves.  64.  {k)  Sheldon  v.   Cox,   Amb.  624.-« 

[See  Amb.  6«7,  where  this  is  said  to  [AC.  9  Edeo,   SM.— £<!.]    £t  vide 

iunre  been  a  case  of  fraod,  bat  that,  Doe  on  dem.  ofWiUie  v.  Martin^  Mich. 

it  is  presmned,  unices  no  material  dif-  Term,  SI  Geo.  3.  c.  39.  (£) 


(E)  Doe  ▼.  MartU  is  reported  in  4  T.  R.  39. 66,  where  it  was  said  by  Lord  Prtitcwal  rem 
Keoyon,  that  the  maxim  that  the  principal  is  civilly  responsible  for  the  acts  ^*^  M 
«f  his  agent,  nniversally  prevaUs  both  in  courts  of  law  and  equity;  and  there-   ^^  ' 
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peared  U>  haVe  taken  the  manageiaait  of  the  aflbir  ufion  him- 
self) purchased  a  parcel  of  ground  held  on  a  church  lease^ 
and  horrowed  3500/.  of  D.  and  gave  him  a  declaration  of 
itufit  of  &6  leasehold  estates  as  a  security^  and  delivered  him 
the  renewed  leases :  C.  afterwards  buflt  sever^  houses,  some 
of  which  were  erected  upon  the  ground  on  which  D.  had  hia 
security,  and  then  C.  granted  m  lease  of  these  houses  to  H., 
reservii^  a  ground-rent;  whieh  was  done  f6r  the  purpose  of 
estabnshing  a  rent ;  and  H.  .declared  himself  in  writing  to  be 
only  a  trustee  for  C.  Afterwards  H«  assigned  some  of  A4 
houses  in  D/s  secttnty  to  M.,  for  securing  a  sum  of  money  hf 
him  lei^  and  ibetk  he  assigned  all  the  houses  to  £«  likewise^ 
for  securuig  a  fiitther  loan.  Neith^  M.  nor  £•  had  actual 
personal  notiee  of  the  mortgage  to  D.,  nor  of  eaeh  other*il 
mortgage ;  hut  both  H«  and  E.  employed  C.  as  their  <iounsei 
and  agent  in  these  transactions,  and  nobody  else.  On  a  bill 
filed  by  D.  fer  a  sale  of  the  estates,  and  to  be  paid  his  mort* 
gage  mcMiey  in  the  first  place,  one  question  was,  whether  M« 
and  E.  were  to  be  affi^ted  by  the  notice  to  C,  their  agent,  oi 
D.*s  security ;  Etper  curiam,  it  is  a  fixed  Mid  settled  point, 
fliat  notice  to  the  agent  is  notice  to  the  principal.  C's  acting 
te  £fS«fteitt  Capacities  nudces  no  difference.    It  is  the  same  as 

if  Aey  had  been  in  diflferent  persons  (f). 

t 

fore  if  the  agent  be  gallty  o/  fnad,  slthmigh  tlie  prineipal  take  no  pert  in  it; 

yet  will  he  be  anfwerable  for  tl\e  effects  of  micIi  fraud,  and  the  transaction 

also  will  be  Yitiated  by  it    The  consequence  of  the  coort  acting  npon  this 

piiociple  was,  that  in  tlie  case  quoted/  the  purchaser  lost  an  estate  for  which 

he  had  given  nearly  BOOOl.  merely  by  employing  the  vendor's  attorney,  who 

Cmme^Meme  qf  was  privy  to  a  fraudulent  disposition  of  ^c  purchase  money.    Hence  the  inr- 

Vm^lS!^„m^  propriety  of  the  mortgagee's  employing  the  attorney  of  the  mortgagor ;  for  if 

cflenKy.  ^^  mortgagor  be  guilty  of  any  fraud  or  concealment,  or  if  he  has  made  any 

previooa  charge  or  incumbrance  on  the  estate  whioh  is  withholden  from  the 
mortgagee,  and  to  which  the  attoiney  is  privy,  the  mortgagee  although  it  be 
prored  that  he  was  innocent  of  the  fraud,  and  actually  ignorant  of  the  prior 
incumbrance,  will  nevertheless  be  responsible  for  the  conduct  of  his  agent, 
and  be  bound  by  the  notice  of  a  lact,  the  knowledge  of  which  was  in  posses- 
sion of  his  attorney ;  et  vide  MmnUford  v.  ScaUy  SMadd.  34.  1  Tom.  S7a. 
Notice  to  an  agent  in  a  transaction  must  be  notice  to  the  principal ;  other* 
wise  it  would  be  in  the  power  of  any  on^  by  employing  an  agent  to  practice 
with  impunity  the  grossest  frauds ;  per  Lord  Manners,  in  Downei  v.  Powetf 
it  Ball  &  Bea.  499. 
AginiMMg  (F)  The  words  in  Eden's  Reports  are,  '^  As  to  tiie  second  point,  it  b  a  fixed 

-  ^  and  settled  principle,  that  notice  to  an  agent  b  notice  to  the  priadpal.    K  ft 

were  held  otherwise,  it  would  cause  great  incoavenienQety  and  notloe  wocdd 
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If  die  pnrcliases  ni  tfae  name  of  another  person,  wiibout  j.  mtrOfues 
any  antfaoiity  from  faim  so  to  do,  and  he  not  havhig  notice  of  ^>«  ^^j,,,^^  i^ 
this  intention ;  yet,  if  he  afterwards  agrees  to  it,  he  makes      [  ^85  ] 
the  former  his  agen^  ab  tmtto.  tiwrUy,  B.  m- 

MotHug  to  jmr- 

TfaoB  where  G.  in  1399,  lentW.  2002.  upon  a  surrender  of  (<>)• 
tOpyhold  lands  (Q,  bat  neglected  to  get  the  surrender  pre-* 
iented  at  die  next  court  day  as  be  ought  to  have  done,  for 
want  of  wfakh  the  surrender  was  void,  according  to  the  custom 
of  the  manor.  In  1703,  B.  agreed  with  W.  to  puardbase  the 
mortgaged  premises  for  400/.  asid  took  a  surrender  in  die'  nanur 
of  M.  who  afterwards  consented  toiiecome  thj^  purchaser,  and 
paid  the  money.  It  was  proved,  tJiat  B.  whilst  he  was  treating 
widi  W.  had  notice  of  the  former  incumbrance,  and  therefore 
dfeclined  to  purchase  in  his  own  name,  and  took  the  surrender 
in  the  name  of  M.,  and  procured  him  to  become  a  purchaser, 
diat  B.  might  be  paid  a  debt,  which  W*  owed  hkn,  out  of  the 
cofisideractiott  money. 

On  a  biD  filed  by  the  executor  of  G.  (m),  M.  pleaded  him- 
self to  be  a  purchaser  without  notice  of  the   plaintiff's  de« 

<l)  Jfimtii^  ▼.  Hfo&re,  S  Tern.  d09.      £<f.]    Et  vide  Hierry  ▼•  Abney,  1  Ch. 
S.  C.   1  Bra.  F.  C.  944.    [1  Eq.  Ca.      Ca.  58. 
Abr.  SSO.    S  Freem.  151.  Nels.  59.—         (m)  tbid. 


be  avoided  in  every  case  by  employing  agents.    Cox  being  owner  of  tfae  estate 

ttakea  no  difference  ;  he  acted  in  different  capacities ;  and  it  is  therefore  the 

same  as  if  it  bad  been  in  different  persons.   There  is  no  difference  also  l>etweeo 

personal  and  constractire  notice  in  its  oonieqnences,  except  as  to  gnilt.*^   See 

S  Eden's  Rep.  SS8. 

(G)  So  a  man  cannot  elnde  tfae  effect  of  bating  notice  by  procuring  the  con-    N^kt  uH 

Teyance  to  be  made  to  a  thurd  person.    Coote  y.  Mammtm,  i  Bro.P.  C.  596.   *^J!!L*SL**"' 

»■%     1     i       ■«     «  e«yaass  ^^ 

5  Tenl.  ed.  S55.    In  that  case  A.  agreed  to  take  a  lease  of  certain  lands,  bat  indse. 

yreviottsly  to  bis  signing  tfae  articles  of  agreement,  he  had  notice  that  B.  had 

a  fHior  agreement  for  a  lease  of  the  same  lands.    A.  disregarded  this  notice 

and  procnred  the  lease  to  be  granted  to  bis  son.    It  was  held,  tbat  this  notice 

to  the  Ibther  affected  tfae  son,  and  the  prior  agreement  being  estalilished, 

be  was  derired  to  deliver  vp  the  possession  to  B. 

In  a  late  case  grants  in  reversion  were  obtuned  by  an  agent  and  trastee   punkue  wkh 

Aom  bis  employers  and  eeshd  ^ue  tnuis,  by  fraud  and  misrepiesentatiop,  and   "f^>  '^ 

•Aerwards  assigned  by  him  for  valuable  consideration  to  a  purchaser^  who 

bad  notice  of  the  facts  and  nature  of  the  title>  the  grants  and  asstgnmenta 

were  on  tfaat  acooant  set  astde^  both  against  the  agent  and  parcbiiser  oader 

bin.    Daakrr  v.  TriAmkk,  S  BaU  &  Bca.  304. 
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niand;  and  that  his  surrender  wa3  presented,  and  he  ad- 
mitted tenant,  without  notice  of  G.*s  surrender,  which  was 
kept  in  his  pocket,  and  not  pi'esented  till  long  after  his  pur- 
chase,  surrender,  admittance,  and  payment  of  his  consider- 
ation^money.  But  it  was  adjudged'  at  the  Rolls,  that  notice 
to  B.  was  sufficient  to  affect  M. ;  for,  though  he  did  not  em- 
ploy B.  to  purchase  for  him,  or  knew  any  thing  of  it  until 
after  B.  had  agreed  and  taken  the  surrender  in  his  name,  yet 
he,  by  approving  of  it  aftierwards,  had  made  B.  his  agent  ab 
initio;  and  M.  was  decreed  to  pay  the  4002.  and  interest^  or 
to  surrender  to  the  executor  of  G.  (h). 

[  586  ]  But,  examining  a  title  in  one  transaction,  in  the  ordinary 

IfoHee  to  agtuij  .  . 

cmmtel,  &r  ai-  course  of  business,  which  cannot  be  supposed  to  make  any 
iSTZiu^llrwu'  MJ^prcssion,  as  to  any  ftiture  event,  will  not  operate  as  con- 
■***"*(*)•         stnictive  notice  to  an  agent  in  general,  or  counsel,  or  attorney^ 

to  affect  his  client  on  a  subsequent  transaction,  and  in  another 
business  at  a  distant  period  (n) ;  for,  an  agent  or  counsel 
cannot   be  supposed  to  remember  every  particular  circumr 

(n)  FUxgerald  v.  Falconhridge,  cited  way  of  mortgage,  who  ha4  ootice  of  a 

t  Ves.  369.  370.    S  Atk.  294.    S,  C.  prior  lease  made  for  raising  children's 

Fitsg.  211,   et  ride   Wonley  y.  Scar*  portions,  it  was  set  aside.     Aldridge 

horo\  3  Atk.  S92.    [But  where  a  sab-  v.  Duke,  Fincli,  4S9.— £</.] 
sequent    lease  was  made  to  one  by 


Ca$e  im  iexi  (H)  The  words  of  the  decree  were,  «  that  the  defendant  B.  was  the  agent 

XwTpi-oc.        ^^  ^®  defendant  M.,  touching  the  said  purchase  of  the  said  estate  :  that  the 

defendant  M.  is  bound  by  the  fraud  of  the  defendant  B."     Reg.  Lib.  1707. 

A.  foL  351,  affirmed  in  Dom.  Proc.  1  Bro.  P.  C.  244. 
[  586*  ]  (I)  And  between  the  same  parties,   Wonley  v.  Scarhoro\  3  Atk.  392,  and 

this  principle  is  adopted  as  we^l  at  law  as  in  equity,  4T.  R»  66. 
Qfihe  disfanee      ^^t  in  a  late  casejhe  Lord  Chancellor  said  he  should  be  unwilling  to  go  so 

SC'^ISvwwc!*"  ^^^  **  ^  ^^  *****  '^  *"  attorney  has  notice  of  a  transaction  in  the  morning, 
Hms.  ^  *'*»'l  *>«  held  in  a  court  of  equity  to  have  forgotten  it  in  the  evening,  it 

must  in  all  cases  depend  upon  the  circumstances ;  and  his  Lordship  seemed 
inclined  to  ^x  an  assignee  of  an  under-lease  with  notice  of  a  deposit  of  the 
original  lease  from  the  circumstance  of  the  same  attorney  having  in  February 
prepared  the  under-lease  (when  he  communicated  with  the  person  holding  the 
original  lease),  and  in  March  following,  preparing  an  assignment  of  tliat  oiider« 
lease  to  a  person  who  denied  notice  of  the  deposit.  Mountford  v.  Scott,  I  Turn. 
280,  qualifying  in  some  degree  thedoctrine  of  his  Honor  the  Vice  Chanoellor, 
delivered  in  a  former  stage  of  the  same  cause,  3  Madd.  34. 
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Stance,   contained  in  deeds  or  papers  that   come  under  his 
perusal. 

And  Lord  Hardwicke,   in  the  case    of  Warmck  v.  War-  J^rtgagee  noi 

affecitd  With 

wick  {p)y  expressed  his  approbation  of  the  rule  laid  down,  in  notice  to  hia  at-^ 
the  case  o{ Fitzgerald  y.  Falconbridge,  above-mentioned,  that  ^tlg^ar^ 
notice  should  be  in  the  same  transaction,  and .  his  Lordship 
said,  that  it  should  be  adhered  to,  otherwise  it  .would  make 
purchaser's  and  mortgagees*  titles  depend  altogether  on  the 
memory  of  their  counsellors  and  agents,  and  oblige  them  to 
apply  to  persons  of  less  etoiinence  as  counsel,  as  not  being  so 
likely  to  have  notice  of  former  transactions  (k).  And  in  the 
principal  case,  it  was  held,  that  notice,  arising  from  a  case 
stated  (by  one  who  was  an  agent  for  both  parties  in  a  subse- 
quent mortgage)  in  order  to  do  something  towards  suffering  a 
common  recovery,  a  year  and  six  months  before  the  party  was 
to  be  affected  with  this  notice,  was  not  sufficient  to  affect  a 
purchaser.  However,  there  were  other  circumstances  in  the 
case  favorable  to  the  purchaser. 

(o)  3  Atk.  S94. 


(K)  S.  L.  ante,  vol..  i.  p.  554,  n.  ( Y),  quod  vide.  So,  per  Lord  Keeper  Notice  to  agent 
North,  in  Preston  v.  Tubbing  1  Vem.  286,  though  notice  to  a  man's  counsel  must  be  in  aawu 
be  notice  to  the  party,  yet  where  the  counsel  conies  to  have  notice  of  the 
title  in  another  afiair,  which,  it  may  be,  he  has  forgotten  when  bis  client 
comes  to  advise  with  him  in  a  case  with  other  circumstances,  that  shall  not  be 
neb  a  notice  as  to  bind  the  party.  £t  vide  Harvey  v.  Montague,  l  Vern.  57. 
Its,  and  Anon.  ibid.  318.  The  rule  tliat  notice  to  be  binding  must  be  in  the 
same  transaction,  is  still  further  exemplified  by  the  case  of  a  member  of  par- 
liament, mentioned  in  Duke's  Char.  Uses,  p.  64.  638.  There  land  given  to  cha- 
ritable uses  was  intended  to  be  sold  by  act  of  parliament,  and  when  the  bill 
was  read  in  parliament,  it  was  declared  that  the  land  was  chargeable  with  a 
charitable  use,  and  an  offer  was  made  to  otherwise  assnre  the  charitable  use.  ^         " 

The  bill,  however,  did  not  pass,  and  the  land  was  afterwards  sold  to  one  of 
the  members  of  the  house,  who  spoke  in  the  debate  on  the  bill;  yet  this 
notice  was  held  not  to  be  sufficient ;  because  it  was  not  known  to  the  purchaser 
except  as  a  member  of  parliament.  East  Grinstead  Case,  Duke's  Char. 'Uses, 
«bi#apra;  et  videfoth.  160,  ed.  1649,  or  258,  ed.  1671. 

If  an  executor  after  his  office  has  ceased,  advances  money  to  two  persons   Executor, 
on  secarityof  land  devised  to  them  as  trustees  under  the  will,  by  which  he   Tenant  for  life. 
was  appointed  executor,  it  is  apprehended  that  he  will  not  be  saddled  with 
sotice  of  the  trusts  of  the  will,  merely  from  the  circumstance  of  his  having 
been  executor  of  that  will.    But  a  tenant  for  life  of  the  land  advancing  the 

Vol.  IL  C  i 
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No  notice  to  So,  where  lands  were  settled  by  F.  on  his  marriage  in  173i, 
prior  settlement  which  he  mortgaged,  among  others,  in  1736,  to  W.  who  had 
^tey^luning^^'  "^  notice  of  the  settlement,  and  R.  was  employed  as  agent  in 

9udeieuiem£nt  making  both  the  /settlement  and  the  mortgage;  one  question 

twQ  ^etws  be* 

/ore  (l>  was,  whether  W.  should  be  considered  as  having  notice  of  the 

settlement,  R.  having  acted  as  agent  on  both  occasions  (j?)? 

And  the  court  held,  that  affecting  a  person  with  notice  of  the 

title  of  another,  by  reason  of  his  agent's  having  notice  of  it* 

had  npt  been  carried  so  far,  as  to  a£fect  the  principal,  unless 

where  the  agent  had  it,  at  the  time  of  his  transaction  with 

him ;  uid   that,  as  the  notice  which  the   attorney  had  of  the 

settlement,  in  this  case,  was  two  years  before  the  mortgage, 

the  mortgagee  could  not  be  affected  by  it. 

Attorney  not         i^  hsith  not  been  settled,  whether,  where  one 'employs  an 

employed  ^  x     ^ 

throughout^  no-  attorney  or  counsel,  and,  for  want  of  dispatch,  takes  the 
nevertheiesa  matter  afterwards  out  of  his  hands,  and  gives  it  to  another 
'semb  ^'""^^  agent  to  finish,  and  the  first   agent  acknowledges  notice,  but 

no  proof  of  notice  of  a  prior  incumbrance  can  be  had  against 
the  subsequent  agent,  notice  to  the  first  agent  shall  bind  the 
party  himself  (9).  But  it  seems  reasonable  that,  in  tite  case 
futy  the  client  should  be  bound ;  for  the  first  agent  is  stated 
to  have  entered  upon  the  business,  the  last  agent  to  have 
finished  it ;  and  the  law  presumes,  that  whatever  is  known  to 
the  agent  is  likewise  known  to  the  principal ;  therefore,  as  the 
client  must  be  considered,  in  law,  as  taking  the  business  out 
of  the  hands  of  the  former  agent,  with  all  the  information 
the  former  agent  had  thereupon,  the  client  must  consequently 
be  considered,  either  as  having  lost  that  knowledge  on  the 
transfer  to  the  last  agent,  which  would  be  absurd,  or,  as  de- 
livering the  matter  over  to  him  subject  thereto;  any  other 

(p)  Steed  V.  Wldtaker,    Barnard.  220. 
(9)  Vane  v.  Barnard^  Gilb.  £q.  Rep.  7,  8. 

trnstces  money,  would  clearly  hav^  notice  of  the  trosts  of  the  will  whereby 
his  estate  for  life  was  created,  and  if  the  will  do  not  contain  a  claose  in- 
demnifying persons  paying  or  advancing  money,  the  lender  must  see  his  money 
applied  for  the  purposes  of  the  will,  or  be  responsible  for  the  misapplication  of 
the  same. 

(L)  What  notice  a  clerk  has  by  engrossing  a  deed  prejudicial  to  hii  rights, 
see  ante,  vol.  i.  459  a,  note  (K). 
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ccnstniction  would  open  a  door  to  great  fraud  between  a  first 
agent  and  his  dient ;  for  then  the  latter,  on  discovery  that 
4c  former  had  notice,  might  remove  any  impediment  arising 
fifom  notice  to  his  first  agent,  by  taking  the  business  out  of 
Us  hands,  and  giving  it  to  a  neiir  agent  (m). 

But  the  law  might  be  more  doubtful,  if  the  first  agent,  by      [  588  ] 
any  accident,   had  given  up  the  business,    without  entering  neas  be  taken 
thereupon ;  for  it  would  be  carrying  this  doctrine  of  notice  "JX^ti^lSSrf 
very  far  indeed,  to  say,  that  the  mere  depositing  the  papers  in  «i»»  «*• 
an  agent's  hands,  with  a  view  to  employ  bim,  and  taking  them 
away  before  inspected,  should  be  noti<^e  to  the  client  of  a 
fact,  of  which  the  agent,  had  he  inspected  them,  would  have 
found  himself  without  notice.     Sed  qucere. 

And  though  counsel,  &c.  concerned  for  one  of  the  parties  Optional  unt^ 
may,  if  he  pleases,  demur  to  being  examined  as  a  witness  (r),  be  a  wUneu, 
yet,  if  he  consents,  the  court  will  not  refiise  reading  his  de- 
position, for  the  right  to  object  is  his  privilege,  not  that  of 
his  client  (n). 

(r)  [Per  three  judges  against  odc,      [«  Ves.  445.]    Waldnm  v.  tVard,  Sty. 
io  Matthews  ▼.  Temple^   Holt,  C.  J.      489,  contra,  10  Mod.  41. 
dissent]      Comb.    4<>7.     lYes.  69. 


(M)  The  point  may  now  be  considered  as  settled  by  the  case  of  Bury  y.  Rule  that  im- 
Bwry,  App.  Sog.  Y.&P.  No.  xxv.   p.  61,  5th  ed.;   on  the  reasons,  perhaps,  Jj^^/^JJ*^ 
of  the    learned   author,  as   adduced  in  the   text.      In  the   case  alluded  to,  throughout^   is 
Lord  Hardwicke  said,  that  as  to  the  first  point  there  was  no  positive  evidence  «f'w«  to  ^in- 
of  notice :  the  defendant  denied  it  by  her  answer,  and  there  being  only  one  ^^   *       ^ 
witness  against  that  answer,  a  decree  could  not  be  made  upon  that  one  wit- 
ness's testimony. — Where  an  agent  had  been  employed  for  a  person  in  part, 
and  not  throughout,  yet  that  affected  the  person  with  notice.     In  the  case     T  588  *  1 
before  him  the  recital  in  the  deed  of  the  power  of  jointaringwas  sufficient  to 
have  made  the  defendant  have  inquired  into  it ;  and  therefore  his  Lordship 
held  that  should  affect  her. 

(N)  The  contrary  was  holddn  in  Lord  Say  and  Sele*9  Case,  10  Mod.  41,  as  the  Couneel,  ice,  noi 
learned   author  has  noted  in  his  reference  n.  (r) ;  and  this  is  now  the  pre-  Permitted  to^re- 
▼uHng  opinion  of  the  profession ;  for  it  is  considered  that  a  counsel  or  at-  though  they 
torney  ought  not  to  be  permitted  to  divnlge  the  secrets  of  his  client,  though  offer  to  do  »* 
he  offer  himself  for  that  purpose  ;  it  being  contrary  to  the  policy  of  the  law 
to  permit  any  person  to  betray  a  secret  with  which  the  law  has  entrusted  him. 
Cutt  V.  Pickering  J  1  Vent.  197.      And  at  common  law  confidential  communi- 
cations between  attorney  and  client  are  not  to  be  revealed  at  any  period  of 

c« 
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But  he  cannot  The  true  time  of  executing  a  deed  is  not  such  an  act,  of 
evidence  t^fexe-  which  an  attorney  may  refuse  to  give  evidence  {s) ;  for  a  thing 
ciciioii  of  deed,  ^f  ^^^^  ^  nature  as  the  time  of  executing  a  deed,  could  not 

be  called  the  secret  of  a  client ;  for  that  is  a  thing  of  which 
he  may  come  to  the  knowledge  without  his  client's  acquainting 
him  therewith,  and  is  of  that  nature,  that  an  attorney  con- 
cerned, or  any  body  else,  may  inform  the  court  of  it(o). 

[  589  ]  Neither  can  an  attorney  screen  himself  under  this  rule,  if 
eeaUng^ij^m-  ^e  does  not  disclose  to  the  purchaser  of  an  estate,  whether 
mSusaUffact^  absolutely  or  by  way  of  mortgage,  any  incumbrance  therein 
tion*  with  which  he  is  acc{uainted  (t) ;  for  it  is  a  principle  of  equity, 

that  in  transacting  a  purchase  or  bargain,  wherever  the  buyer 
is  drawn  in  by  misrepresentation  or  concealment  of  a  material 
fact  or  circumstance,  so  as  to  be  injured  thereby,  and  that 
done  with  intention  and  fraud,  he  is  entitled  to  satisfaction. 
And  this  rule  is  riot  only  applicable  to  all  persons  having  an 
interest  in  the  thing  contracted  about,  but  also  to  the  agent, 
attorney,  or  solicitor  of  the  buyer,  having  a  trust  and  duty 

(«)  Vide  10  Mod.  41.  (0  Arnot  v.  Biaeoe,  1  Ves.  95. 


time— Dot  ID  an  action  between  tiiird  persons— nor  after  the  proceeding  to 

which  they  refer  is  at  an  end— nor  after  the  dismissal  of  the  attorney ;  for, 

says  Mr.  Justice  Bnller,   in   the  case  ofWiUon  v.  Raetall^  4  T.  R.  759, 760, 

"  it  is  not  sufficient  to  say  the  caase  is  at  an  end ;  the  month  of  sach  a  person 

is  shut  for  ever."     See  also  JJndeay  ▼.  Ttdbot^  Boll.  Ni.  Pri.  284  a.  and  see 

Mr.  Bridgman*8  n.  (a).      Wilson  ▼.  Rastall^  4  T.  R.  753.      Wright  ¥.  Mayor^ 

6  Ves.  280.      Sioman  ▼.  Heme,  2  Esp.  Ca.  695.       Brand  ▼.  Aekerman^  5  ibid. 

119.    FoMntttin  v.  Young,  6  ibid.  115.    Rex  v.  fVitkere^  %  Campb.  578.   ibid.  10. 

and  Phil.  Law  of  Evid.  140,  4th  ed. 

Attaehment  qf      (O)  Indeed,  if  the  defendant's  attorney  who  is  a  sobscrtbing  witness  to  an 

attorney  for  ro'  agreement,  upon  which  the  plaintiff  brings  his  ejectment,  refuses  to  give 

evidence,  evidence  of  his  attestation,  the  court  out  of  which  the  record  issues  will  grant 

an  attachment  against  him.  Doe  y.  Andrews^  Ck>wp.  845.  Every  person  who 
claims  an  interest  in  the  property  has  a  right  to  call  upon  the  attorney  as  being 
the  attesting  witness.  Raheon  v.  Kemp,  5  Esp.  Ca.  52.  Nor  does  tiiis  privilege 
of  attorneys,  &c.  extend  to  their  executor,  see  ante,  vol.  i.  p.  379,  n.  (G)  ; 
r  588  *  1  ^^^  ^  communications  from  collateral  quarters,  although  made  in  consequence 
of  the  character  of  attorney,  Ac.  The  privilege  is  restricted  to  communi- 
cations whether  oral  or  writt^,  from  his  client  to  tbe^  attorney.  iS^cWy  v. 
Sehuknburghf  7  East,  357.  For  what  a  counsel  or  attorney  may  disclose  on 
examination  in  courts  of  common  law,  see  Bridgm.  Bull.  N.  P.  284  b.  n.  (a)  ; 
and  PhiL  Law  of  Evid.  Chap*  VI.  and  Index,  cm.  CoqqscU 
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with  his  principal,  who  is  also  liable  to  make  satisfactioni 
if  participant  in  the  transaction.  Therefore,  if  the  attorney 
of  the  vendor  of  an  estate,  acquainted  that  there  are  incum- 
brances thereon,  treats  for  his  client  in  the  sale  thereof, 
without  disclosing  them  to  the  purchaser  or  contractor,  know- 
ing  him  a  stranger  thereto,  and  represents  it  so  as  to  induce 
the  buyer  to  trust  his  money  thereupon,  a  remedy  lies  against 
him  in  a  court  of  equity.  And  it  is  necessary  that  courts  of 
equity  should  adhere  to  this  principle,  to  preserve  integrity 
and  fair  dealing  between  man  and  man,  most  transactions 
being  by  the  intervention  of  an  attorney  or  solicitor.  This 
case,  therefore,  is  distinguished  from  that  of  disclosing  the 
general  circumstances  of  a  client,  with  the  knowledge  of  which 
an  agent  is  trusted,  of  which  it  would  not  be  proper  to  give 
notice. 


And  if  the  discovery  of  that  (ji),    of  which  a  counsel  is  CoMffTf  fai*io- 
called  upon  to  give  evidenc?,  be  made  to  him  before  such  time  uiuer^  natptv- 
as  he  is  retained,  he  is  not  entitled  to  his  privilege,  but  may  ^*^^* 
be  sworn. 

If  one  take  a  mortgage  by  assignment  from  a  mortgagee  (x),  ABiigwe  %f 
affected  with  police  of  an  outstanding  title,  he  will  take  sub-  /^^lirSlmtA  m 
ject  to  that  title,  for  his  assignor  cannot  transfer  to  him  abetter  ^^ijf  ** 
right  than  he  has  himself. 

And  if  such  ori^nal  mortgagee,  in  a  bill  filed  by  the  person  ^nA  lutignee 
setting  up  an  eigne  title  against  the  mortgagee  afid  his  assignee,  ^!^T^^J!S^\ 
and  praying  to  be  let  into  possession,  charging  notice,  confess  «•»  «/  ««Hc« 

til  At9  10UtOtl*m 

by  his  answer,  that  he  had  notice  before  the  lending  of  the  r  590  ] 
money ;  that  confession  of  notice  will  bind  his  assignee ;  for 
though  the  mortgagee's  answer  cannot  be  read  against  the 
assignee  as  evidence,  yet  he  must  stand  in  his  assignor's 
place,  and  then  his  assignor's  confession  of  notice  will  bind 
him  (y). 

(«)  CmU  y.  PUkering,  1  Vent  197  -,         (x)  Vide  WhaUey  v.  WhaUeffy  1  Vem. 

[md  gn  what  focts  an  attorney  or  484. 

eoniisel  may  be  examined  at  common         (y)  Vide  WhalUy  v.  Whalky  ei  aV* 

law,  tee  1  Pbil.  on  Evid.  143.— £4t]  1  Vem.  484. 


600  a  CHAP.  XIV.  OP  NOTJCB 

Seamd  nuni-       Therefbre^  if  an  estate  be  settled  upon  trust  for  rdsiBff  a 

gturtc  wUh  fiii« 

twe  of  fira,  specific  sum^  and  afterwards  a  mortgage  be  made  thereof  to  n 
iiee  qf  charge  ^OTtg^ee,  with  notice  of  that  trust,  and  then  a  subsequent 
^^f^  Jd£k^*H  ™^^*8®  ^  made  to  one  who  hath  notice  of  the  prior  mort- 
wMTtgagee  has  gage,  faut  not  of  the  antecedent  trust  of  which  the  first  mort- 
ntlject  to  that  S^9^®  ^^  notice,  yet  the  last  mortgagee  must  take  subject 
t^qiaafto  ^  **"*  demand  (z) ;  for  he  having  notice  of  the  first  mort- 
ih€  notice  (e).    gage,  which  is  prior  to  his,  but  posteri(»r  to  the  trust,  must 

consequently  take  subject  to  the  first  mortgage  ;    and  being 
subject  to  that,  must  be  subject  to  every  thing  that  was  sub- 
ject to.    This  may  be  proved,  by  considering  the  right  and 
order  of  redemption  in  the  Court ;  as  for  example,  the  cestui 
que  truit  of  the  trust-estate,  having  a  prior  incumbrance,  may 
comjpel  die  first  mortgagee  to  redeem  him,  which  if  done,  the 
former  will  have  a  right  in  both  capacities  to  compel  the  last 
mortgagee,  or  those  claiming  the  benefit  of  that  mortgage,  to 
"'iSF^jf^^Ji     redeem  him  as  to  both ;   for  a  court  of  equity  will  not  take 
tMOfw  nwH-     firom  the  mesne  mortgagee  the  legal  estate,    which  he  will 
'  have  got  firom  the  trustees,  unless  his  demand  be  wholly  sa- 

tisfied. 

Picime  Morty  Notice  of  an  aet  of  bankruptcy  will  not  be  presumed  against 
gagee  leitiing  *     •'  *  «? 

momeff  i/ter  oH  9l'  puisne  mortgagee,  who  lends  his  money  after  the  act  of 

%,idlnfrSed!^rf  bankruptcy  committed,  to  take  from  him  the  benefit  of  an 
^vwfw^^^flg;*  eigne  incumbrance  purchased  in ;  for  though,  at  law,  the 
eigne  mortgage  assignment  to  the  assignees  hath  relation  back  to  the  time  of 
aet^u^M   ^6  ^^   o^  bankruptcy  committed,    and  the  construction  of 

(«)  Earl  1^  Pon^fretv.Lord  Windsor^  2  Ves.  185. 


(P)  Secu»f  if  the  first  mortgagee  have  no  notice  of  the  charge,  or  if  the 
second  mortgagee  have  no  notice  of  the  first,  3  Bro.  C.  C.  66.    And  it  is  at 
least  questionable  whether  a  second  mortgagee  having  notice  of  the  first  is 
bound  to  inquire  into  all  the  liabilities  of  the  first  mortgagee.    He  has  simply 
notice  of  the  first  incumbrance,  and  it  is  not  likely  that  he  could  obtain  per- 
mission to  inspect  the  first  mortgage  deed.    The  position  in  the  text  certainly 
requires  qualification  at  the  present  day.    See  also  Coo.  Mortg.  357. 
Vohmiary  and      (Q)  Note,   voluntary  payments   to   a  bankrupt,   with  notice  of  an  act  of 
mCTiIIr^ftSlfe-  '**"'^»'"P*<5y  actually  committed  are  bad.  Pricket  v.  Downy  3  Campb.  131 ;  but 
Tupt  distin^       payments  enforced  by  coercion  of  law  are  good  against  the  future  assignees. 
gfUahed,  Foster  v.  AUanson,  t  T.  R.  479.    The  same  distinction  was  taken  in  Fj^m  ▼. 

Beneony  1  Freem.  349. 
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statutes  be  the  same  in  equity  as  at  law,  yet  it  would  be  too 
hard  to  extend  a  penal  law,  in  a  court  of  equity,  to  the  pre- 
judice of  the  mortgagee.  Besides,  where  a  statute  is  to  be 
carried  into  execution,  in  equity ^  the  rule,  that  a  purchaser  [  591  ] 
for  a  valuable  consideration^  without  notice y  shall  not  be  de* 
prived  of  any  advantage,  which  will  enable  him  to  defend  him- 
self, will  be  applied  as  well  in  cases  arising  under  an  act  of  ' 
padiament,  as  in  those  occurring  at  common  law. 

Thus  where  T.  having  made  mortgages  (a)  of  some  parts  of  Awgntes  ew 
his  estate,  these  mortgages  afterwards,  by  mesne  assignment,  dtmptum 
became  vested  in  W.   and  carried  with  them  the  legal  estate.  ^H^^  ha^g 
T.  then  became  a  bankrupt,  but,  before  the  assignment  of  T.'&  ^^^^ 
effects  to  the  assignees,  W.  obtained  a  release  of  the  equity  of  ly  qf  tHtmr 
redemption  from  T.  for  a  valuable  consideration ;   on  a  suit  commuted,  but 
brought  by  the  assignees  against  W.  to  set  aside  these  con-  J^^^f  '^**** 
Teyanees,  it  was  held,  that  a  purchaser  for  a  valuable  consi- 
deration,   without    notice  of  the  bankruptcy,   could  not  be 
relieved  against,  within  21  Jac.  1.  (r). 

(a)  ColUH  V.  De  Golls,  Ca.  temp.  Talb.  65.    For.  70. 

(R)  Cap.  19.  a.  14.    Before  that  statute  a  sale  or  mortgage  by  a  trader,   Stat*  of  Jami» 
after  an  act  of  bankruptcy  upon^which  a  commission  afterwards  issued,  might  ^'  ^^^^^^^^ 
be  defeated  at  any  period  however  distant.    The  death  of  the  trader  without  mj^y'^  ^^^ 
a  commission  of  bankrupt  against  him,  was  the  only  certain  security  to  a 
mortgagee  or  purchaser  under  him.    The  above  statute  enacted  ttiatno  pur- 
chaser for  good  and  valuable  consideration,  should  be  impeached  by  Tirtue  of 
this  act,  or  any  other  act  theretofore  made  against  bankrupts,  unleu  the  com- 
mission to  prove  him  or  her  a  bankrupt  should  l>e  sued  forth  against  such 
bankrupt  within  five  years  after  he  or  she  should  become  bankrupt    Sir  S.  Ro- 
miOy's  act,  46  Geo.  3.  c.  1S5.  1806  (explained  and  extended  by  49  Geo.  3. 
c.  ISl.  and  see  1  Campb.  491)  foUdwed  and  reduced  the  period  of  fire  years 
to  two  calendar  months,  as  stated  in  a  previoui  note.    See  ante,  voL  i.  559, 
n.  (T).    By  Sir  Samuel  Romilly's  act,  all  conveyances  by,  all  payments  to,  and 
ail  contracts  with  a  bankrupt,  made  brniAfide  two  months  before  the  date  of 
the  commission  of  bankrupt,  are  declared  good  and  binding  on  the  assignees.  To 
a  conveyance  therefore  after  a  commission  issued,  or  a  docket  struck,  this 
statute  does  not  apply.  But  the  statute  of  James  may,  in  such  a  case,  it  is  pre- 
sumed, if  tive  years  have  eUpsed  since  the  conveyance,  be  insisted  on  as 
affording  substantial  relief,  provided  the  purchaser  had  not  actual  notice  of 
the  commission  or  docket  previously  to  his  paying  his  purchase-money,  or  to 
the  execution  of  the  conveyance.    Consequently  the  statute  of  James  is  not 

entirely  repealed  by  the  late  act  of  Geo.  3. 

The 
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Mortgagee  hav'     And,  if  the  mortgagee  hath  a  better  title  or  right  to  the  legal 
ufiegal  esMe   estate  {aa)^  although  it  be  not  conveyed  to  him,  yet  he  may 

may  protect 

{ad).  [As  to  sticli  better  title  or  right,  see  ante,  vol.  i.  449,  n.  (S).-— £d.] 


SMectB  for  "^^^  proposition  of  the  learned  antbor  in  tbe  text  is,  that  as  to  the  statnte 

eonnderation      of  James,  if  a  parchaser  hon&  fide  without  notice  of  the  act  or  commission 
propoKd,  of  bankrupt,  can  procure  a  legal  estate,  he  may  protect  himself  under  that 

legal  estate  both  as  against  an  act  and  a  commission  of  bankrupt,  however 
recent  or  however  long  ago  that  act  or  commission  may  have  been  committed 
or  issued.   Th6  soundness  of  this  position  we  propose  in  this  note  to  inves- 
tigate ;  and  then,  ^dly,  to  inquire  whether  a  similar  doctrine  can  be  stated 
in  regard  to  the  late  act  of  46  Qeo»  3. 
CoUett  V.  De        ^^^'  '^^^  principal  authority  for  the  above  doctrine  is  the  decision  of  the 
Gods  confirmed  C^nrt  of  Chancery,  in  the  before-mentioned  case  of  CoUett  v.  De  GolU^  which 
6y  Lard  Eidon.  subsequent  dicta  have  greatly  invalidated,  if  not  entirely  over-ruled,  but  upon 

what  grounds  we  are  now  to  consid^^r.    The  words  of  Lord  Talbot  in  CoUeti 
V.  De  GoUs  are  these :— "  There  certainly  may  be  cases  where  a  purchaser  for 
a  valuable  consideration,  without  notice  of  an  act  of  bankruptcy,  shall  not 
be  obliged  in  this,  court  to  discover  anything  (whether  incumbrances  that  he 
has  got  in,  or  any  other  thing),  but  all  advantages  shall  be  left  him  to  defend 
r  592  *  1     bimself.    Suppose  two  purchasers  without  notice,  and  the  second  by  chance 
gets  hold  of  an  old  term,  he  shall  defend  himself  thereby  against  tlie  first,  who 
still  is  as  much  a  purchaser  for  a  valuable  consideration  as  himself.    /  do  «ef 
therefore  think  a  purchaser  for  a  valuable  consideration,  •  without  notice  of  the 
banisruptcy  io  be  relieved  against  in  this  court  ujithin  21  Jac,  isC. — ^This  case  of 
CoUett y.  De  GoUs  is  generally  considered  as  deciding,  that  if  a  mortgage  of  a 
legal  estate  be  made  before  an  act  of  bankruptcy,  and  the  mort^gee  make 
further  advances  after  the  act  committed,   ^nt  without  notice  thereof,  the 
assignees  cannot  compel  a  redemption  without  paying  all  the  money  advanced  ; 
that  is,  that  the  mortgagee  not  having  had  notice,  may  make  use  of  his  prior 
legal  estate  as  a  protection  against  the  act  and  commission  of  bankrupt.   This 
is  in  a  great  measure  confirmed  by  what  fell  from  the  present  Lord  Chancellor, 
in  the  case  of  Knotty  Ex  parte^  llVes.  609.    His  Lordship,  in  the  course  of 
the  arguments,  in  that  case,  said,  **  the  case  of  CoUett  v.  De  GoUs  proves  that 
money  advanced  after  an  act  of  bankruptcy,  may  be  tacked  and  charged 
upon  the  estate,  notwithstanding  the  property  is  taken  out  of  the  bankrupt; 
and  it  was  urged  there,  that  he  bad  nothing  to  convey  by  the  said  mortgage; 
yet  it  was  held,  that  though  the  legal  effect  of  the  second  mortgage  was 
nothing,  tbe  court  would  consider  it  a  second  incumbrance.    The  distinction 
was  taken,  that  a  secret  act  of  bankruptcy  did  not  prevent  tacking  as  a  com- 
mission actually  issued  did  ;  that  being  notice  to  all  the  world."  Sed  tide  what 
is  said,  ante,  vol.  i.  553,  n.  (T),  as  to  a  commission  being  notice  to  all  the  world. 
Fwther  argu*    .  His  Lordship  again  alluded  to  the  principle  of  CoUett  v.  De  GoUsf  in  the 

ments  in  faror  course  of  his  judgment  in  the  above-mentioned  case  of  Knott,  Ex  parte,  see 
fif  that  case.  jo  »         r       » 

llVes.  619,  where  he  in  effect  observed:—"  It  is  said  the  a«t  divests  the 

bankrupt  of  all  bis  interest,  and  when  the  commission  follows,  it  operates  by 
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ptotect  himself  thereby,  from  an  act  of  bankruptcy.    Thus,  himself fromoH 
where  H.  B.  on  May  1st,  1710,  was  arrested  at  the  suit  of  one  ^''^  on'^r^'P^- 


relalioD  from  tbe  time  the  act  of  bankrnptcy  was  committed ;  and  tlien  the 
penoo  taking  tbe  second  security  really  takes  nothing :  no  interest  passing 
from  the  baokrnpt,  there  can  be  no  tacking ;  for  the  operation  of  the  com- 
mission Is  to  rednce  tQ.dnst  and  ashes  the  second  secnrity.    Bot  all  the  cases 
shew  tiiat  this  objection  will  not  do ;  for  then  it  wonld  have  been  in  vain  to 
discuss  whether  there  is  a  difference  between  secnrities  after  an  act  of  bank- 
rnptcy and  after  a  commission  Issued."    This,  it  is  apprehended,  is  the  true 
Interpretation  which  the  evasive  and  conflicting  report  of  Lord  Eldoo's  ob- 
servations in  Knotty  Ex  parte  (llVes.  619),  ought  to  receive.    The  "marginal 
note  too  of  that  case  favors  this  construction,  *'  the  right  to  tack  in  equity 
is  not  affected  by  the  relation  to  the  act  of  bankruptcy/'    Indeed,  the  effect 
of  a  different  interpretation  would  be  to  over-rule  the  case  of  ColUtt  v.  De 
Gods,  which  appears  to  have  been  long  acquiesced  in,  and  which  Lord  Eldon, 
from  his  previous  recognition  of  that  determination  in  the  same  case,  could 
ne¥er  have  meant  to  have  done ;  for  certainly  his  Lordship  could  not  have 
been  aware  that  the  authority  of  that  case  had  ever  been  impugned,  and  at 
the  same  time  have  decided  in  direct  conformity  with  it. 

Next  follows  the  two  cases  which  are  said  to  militate  against  the  authority  Lord  Redes- 
of  CsUett  v.  De  GoUSy  so  ftr  as  that  case  tends  to  support  the  doctrine  above  ^^^,'  dictum 
stated  ;  the  first  is  that  of  Lataucke  v.  Dunsany,  1  Sch.  &  Lef.  15S  ;  and  the 
second  that  of  Herbert,  Ex  parte,  nbi  infra.  Latouche  v.  Dunsaniff  turned 
vOn  the  construction  of  the  registry  act;  and  a  comparison  was  made  between 
the  principle  there  contended  for  and  tliat  laid  down  in  Collett  v.  De  Golis, 
where  it  was  said,  that  in  the  last-mentioned  case  equity  refused  to  take 
the  legal  estate  from  Ward,  unless  upon  payment  of  the  sums  advanced 
^fter  the  bankrnptcy  without  notice,  though  the  words  of  the  bankrupt  laws 
were  as  strong  for  avoiding  alt  acts  done  after  bankruptcy,  as  those  of  the 

« 

registry  act  to  avoid  the  unregistered  deed.  Tbe  court  however  observed, 
that  "  U  was  then  the  constant  practice  for  the  assignees  to  compel  a  redemp- 
tion on  payment  only  rf  what  was  advanced  htfore  the  bankruptcy;'"  and  decided, 
that  a  mortgagee  is  prevented  by  the  operation  of  the  registry  act, 
6  Anne,  c.  2.  from  tacking  so  as  to  gain  priority  against  mesne  registered  F  593  *  1 
iDCumbrances.  On  this  case  it  is  worthy  of  repiark,  that  the  observation  of 
the  court  on  Collett  v.  De  Golls  was  perfectly  gratuitous,  and  what  perhaps  it 
wonld  not  have  made  on  a  full  inquiry  into  the  question,  had  it  been  called 
npon  expressly  to  decide  the  point.  The  decision  was  in  unison  with  the 
remark,  because  not  only  in  that  ease,  but  in  every  case  where  a  first  mort- 
gagee makes  further  advances  having  notice  of  tlie  second,  either  by  act  of 
parliament,  registry,  or  actual  information,  the  decision  must  be  the  same ; 
and  therefore  it  cannot  be  inferred,  that  the  dictum  of  the  court  had  any 
iDfloence  on  its  snbseqnent  determination,  so  as  to  make  it  applicable  to  a 
denial  of  the  authority  of  CoUett  v.  De  Golls. 

The  second  case  is  that  of  Herbert,  Ex  parte,  13  Ves.  183,  which  assumes  Case  in  text 
more  of  an  hostile  aspect,  and  threatens  entire  destruction  to  the  decision  we  o^ff^^f^^  ^ff 
are  now  considering.    Lord  Chancellor  Erskine  is  reported  to  have  said,  that 
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S.  {b)y  for  a  just  debt  of  790/.  secured  by  bond;  he^  for  delay^ 

(ft)   WiUces    V,  Bodingtan,  ^  Vero.      Abr.  119,  larfi^ely  stated  apoo-fortker 
599,  ante,  vol.  i.  449, 50.  [et  vide  S,  C.      bearing.— Etf.] 
semb.  nomine  Read   v.  IFord,  7  Yin. 


the  moment  an  act  of  bankruptcy  is  conunitted,  there  is  an  end  of  all  relation 
between  the  individnal  and  his  property,  and  the  party  taking  the  secnrity 
afterwards  takes  nothing ;  and  his  Lordship  gave  judgment  accordingly.  Oo 
a  subsequent  day,  however,  some  of  the  parties  not  being  aware  that  judg- 
ment had  been  given,  Lord  Erskine  went  through  the  circumstances  of  the  case 
again,  repeating  his  clear  opinion,  that  the  case  of  Collet t  v.  De  GoUs  was  not 
law,  principally  on  the  authority  that  Lords  Eldon  and  Redesdale  had  (as  hi» 
Lordship  understood  them)  both  expressed  their  opinions  against  that  case- 
in this  however  Lord  Erskine  seems  to  have  been  mistaken,  especially  as  to 
the  opinion  of  the  former  noble  Lord,  as  will,  it  is  conceived,  be  apparent  by 
reference  to  the  extracts  from  Lord  Eldon's  judgment  in  Knott,  Ex  parte,  in^ 
trodnced  in  the  earlier  part  of  this  note.— The  case  of  Herbert,  Ex  parte  is  an 
express  authority  for  the  position,  that  a  mortgagee  cannot  tack  subsequent 
advances  to  his  mortgage  if  those  advances  have  been  made  qfter  the  mortgagor 
has  committed  an  act  of  bankruptcy,  although  tliey  may  have  been  without 
notice  of  the  act  committed,  and  the  mortgagee  might  have  had  a  prior  legal 
'  estate.  The  reason  inducing  the  determination  in  this  case  might  perhaps  have 
arisen  from  the  consideration,  tliat  the  act  of  bankruptcy  was  of  itself  con- 
structive notice  to  all  the  world,  provided  a  commission  issues  in  relation  to 
that  act.  If  that  be  admitted,  the  case  is  reconcileable  with  the  former  an- 
thorities ;  and  it  is  barely  necessary  to  remark,  that  such  appears  to  have 
been  the  prevailing  opinion  at  the  time  the  case  of  Herbert,  Ex  parte,  was  de- 
Gromtds  of  his  cided.  But  it  seems  to  be  a  settled  point  now,  that  a  conunission  of  baok- 
Idrrdship^n  de-  ruptcy  is  not  of  itself  notice,  nor  is  the  advertisement  of  the  party's  betnir 
^      ^  found  a  bankrupt,  which  is  always  uuerted  in  the  Gazette,  of  itself  notice  to 

the  creditors,  or  what  they  are  bound  to  take  notice  of.  That  is  a  circum- 
stance,  says  Lord  Ellen  borough,  in  Howell  v.  Browning,  7  East,  161,  from 
which  the  jury  may  presume  notice,  but  it  is  not  in  itself  actual  .notice*  But 
further  with  respect  to  the  cases  of  Latouehe  v.  Dunsanff  and  Herbert,  Ex  parte, 
and  even  of  Knott,  Ex  parte,  it  seems  to  have  escaped  observation  that  the 
precise  point  in  dispute  had  been  previously  decided  by  the  case  of  Hitcheodc 
V.  Sedgwicke,  ante,  vol.  i.  p.  559,  n.  (T),  in  the  House  of  Lords,  which  of 
course  is  an  authority  paramount  to  all  others.  It  was  by  that  case  in  effect 
determined,  that  a  mortgagee,  not  having  actual  notice  of  the  act  of  bank- 
ruptcy ot*  commission  of  bankrupt,  may  tack  advances  made  subsequently,  not 
only  to  the  act  of  bankruptcy,  but  also  even  to  tlie  commission  issued.  **  Sop- 
pose  a  man"  (says  Lord  Mansfield  in  Foxerrft  v.  Devomhxre,  2  Burr.  938,) 
**  bonA  fide  lends  money  to  a  trader,  upon  a  mortgage  after  an  act  of  baok^ 
ruptcy  without  notice,  and  then  knowing  of  the  commission  of  bankruptcy  and 
assignment,  gets  in  an  old  term,  even  for  little  or  no  consideration,  and  the 
assignees  bring  an  ejectment ;  and  it  becomes  a  question  whether  this  be  a 
fraud  or  not ;  this  is  a  matter  of  law ;  and  the  law  will  say  it  is  no  fraud  ; 
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pleaded  it  was  for  money  won  at  play,  and  held  out  the  plain- 


for  the  mortgagee  bad  a  right  to  do  thii,"     The  new  Bankrupt  Act  is 
noticed  iofhi,  page  596. 

At  to  notice  ui  the  Gazette,  it  is  observable,  that  neither  the  daily  papers  Gazette. 
nor  the  London  Gazette  are  in  themselves  notice  to  an  individaal  creditor, 
vaktm  it  be  proved  that  the  particular  passage  (or  at  least  the  paper  containing 
the  notice)  has  been  read  by  him.  Boydell  v.  Drumnwnd,  2  Campb.  157.  Rex 
V.  GanlRCr,  ib.  513.  GtoAmi  v.  Hope^  Peai^e's  Ni.  Pri.  Ca.  154.  Gorham  v. 
SVatpsw,  ib.  4tf ;  an  advertisement  in  the  London  Gazette  is^only  notice  to 
strangers  vrho  are  not  creditors  at  the  time.  Gotlfrey  v.  TumlmUf  1  Esp.  37 1, 
and  vide  Aof/ooe  v.  GoMfaU,  3  Campb.  147. 

We  may  therefore  venture  to  conclnde,'  that  the  case  cited  in  the  text  ib  9ik  jict   and  com- 
csistiiig  authority ;  for  the  doctrine  advanced  by  the  learned  author,  notwith-  missum<ifbank' 
ttaDding  its  principle  has  been  doubted,  and  even  in  one  case  expressly  over-  ^^^?^      • 
ruled.    But  it  must,  it  is  apprehended,  be  received  with  this  qualification,  that  legal  estate  km« 
the  legal  estate,  to  afford  protection,  must  have  been  created  five  years  before  ^^  statute  of 
tbe  cottmission  issued ;  for  otherwise  such  legal  estate  will  be  impeached  under 
the  statute.    To  illustrate  this  by  example :  suppose  an  act  of  bankruptcy  to 
have  been  committed  in  1810,  a  mortgage  of  the  legal  estate  for  a  term  to 
have  been  executed  in  181S,  a  commission  of  bankrupt  to  have  issued  in  1815, 
and  the  estate  to  have  been  sold  by  the  bankrupt  (before  an  assignment  to  the 
assignees)  to  a  purchaser  for  valuable  consideration,  without  notice  of  eitlier 
tke  act  or  commission  of  bankrupt,  and  the  purchaser  to  have  paid  off  the      r  gg^   i 
mortgage  made  in  181 S,  and  have  procured  an  assignment  of  the  legal  estate 
for  the  term  to  a  trustee  of  his  own  nomination,-^in  this  case,  it  is  conceived, 
the  purchaser  could  not  shelter  himself  under  titRi  protection  of  the  legal  term 
against  the  claim  of  the  assignees ;  for  the  mortgage  itself  was  impeachable 
under  the  statute,  the  commission  having  ensued  in  due  time  on  the  act  of 
bankruptcy.    And  this,  it  rtieuld  8e  remembered,  is  a  case  without  the  scope 
of  the  late  act,  to  which  it  is  now  time  to  advert. 

fdly.  It  was  proposed  to  inquire  whether,  under  the  act  of  46  Geo*  3.  c.  135y    Whether  eame 
a  bemA  JUe  purchaser  between  an  act  of  bankruptcy  and  the  issuing  of  a  com-  *"?y  be  eaid 
lion,  or  afler  a  commission  actually  issued,  but  before  an  assignment  to  the  ^p  ff^g  gt^oitte 
(such  purchaser  being  without  actual  notice  of  either  the  act  or  46  G«o.  3. 
commission),  can,  by  procuring  a  legal  estate,  created  two  calendar  months 
prior  to  the  commission  issued  or  docket  struck,  protect  himself  against  tlie 
•snipees  of  the  bankrupt  vendor. 

The  statute  enacts,  *'  that  in  all  cases  of  commissions  of  bankrupts  there-  Sir  Samuel 
alter  to  be  issued,  all  conveyances  by,  all  payments  by  and  to,  and  all  con-  RomiUff'e  act, 
tracts  and  other  dealings  by  and  with  any  bankrupt,  bonA  fide  made  and 
entered  into  more  than  two  calendar  months  before  the  date  of  such  commis- 
iloD,  shall,  notwithstanding  any  prior  act  of  bankruptcy  conmiitted  by  such 
bankrupt,  be  good  and  effectual  to  all  intents  and  purposes  whatsoever,  in 
like  manner  as  if  no  such  prior  act  of  bankruptcy  had  been  committed,  pro- 
irided  the  person  or  persons  so  dealing  with  such  bankrupt,  had  not  at  die  time 
ef  such  conveyance,  payment,  contract,  dealing,  or  transaction,  any  notice  of 
any  prior  act  of  bankruptcy  by  such  bankrupt  committed,  or  that  he  was  in- 
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tifF  above  six  monthsi  which,  although  he  afterwards  paid  the 
debt,  and  many   thousand  pounds  to   others,  and  appeared 


solvent,  or  had  stopped  payment ;"  and  it  is,  in  the  third  section  of  the  act, 
provided  *'  that  the  issuing  of  a  commission  of  banlcrnpt,  although  snch  com- 
mission shall  afterwards  be  superseded,  [or  the  striking  a  docket  for  the  pnr- 
pose  of  issuing  a  commission,  wliether  a  commission  shall  actually  issue  there- 
upon or  not],  shall  be  deemed  notice  of  a  prior  act  of  bankruptcy  for  the  pur- 
pose of  the  act,  if  it  shall  appear  that  an  act  of  bankruptcy  had  been  actually 
committed  at  the  time  of  issuing  such  commission  or  striking  such  docket." 
Whether  pur'        If,  therefore,  an  act  of  bankruptcy  be  committed  to-day,  a  mortgage  for  a 

€ha»er  qfter        tg|.,„  ^f  ^qqq  years  executed  by  the  bankrupt  to-morrow,  and  no  commission 
act  or  commts*  .^.  ^  ,      ^       ,  .  .... 

«tofi  of  bank*      l^sned  for  more  than  two  months  after  the  mortgage,  the  mortgage,  it  is  clear, 

rtqtt  without      will  be  binding  on  the  assignees  of  the  bankrupt  mortgagor.    Let  us  further 
notue  of  either^  suppose,  that  two  months  and  a  day  elapse  between  the  mortgage  and  the 
himself  by  prior   commission,  and  in  the  interval  the  bankrupts  setf  his  equity  of  redemption 
legal  estate  7       to  A.  (which  sale  would  be  clearly  void  as  against  the  assignees),  and  after- 
ward's  A.  to  purchase  in  the  prior  mortgage,  many  writers  on  this  subject  agree 
that  A.  may  make  use  of  the  legal  estate  thus  acquired  as  a  protection  against 
the  assignees :  and  this,  perhaps,  on  the  rule  in  equity,  that  a  purchaser  for  a 
valuable  consideration  without  notice  shall  not  be  deprived  of  any  advantage 
wliicb  he  *may  derive  from  the  legal  estate  at  law.    But  this  rule  would  have 
been  applied  with  more  force  if  the  purchase  of  the  equity  of  redemption  had 
been  made  after  the  commission  issued,  and  the  legal  estate  had  been  more 
than  six  years  standing,  as  then  the  act  of  Geo.  3-  would  not  have  applied, 
and  the  statute  of  James  might  have  been  over-reached  by  means  of  the  legal 
estate.    It  cannot,  however  escape  observation,  that  in  the  case  where  A. 
purchases  the  equity  of  redemption  in  the  two  months  interval  between  the 
mortgage  and  commission,  he  will  he  a  purchaser  witV^  notice  of  a  prior  act 
of  bankruptcy ;   for  the  issuing  of  the  commission  before  two  months  have 
elapsed  since  his  purchase,  will,  as  to  that  purchase,  affect  him  with  notice  of 
the  prior  act  of  bankruptcy,  by  means  of  the  proviso  added  to  the  third  sec- 
tion of  the  act  of  Geo.S;  and  though  in  a  similar  case  under  the  statute  of 
James,  the  argument  of  a  purchaser  without  notice  may,  under  the  authority 
of  the  case  quoted  in  the  text,  prevail  in  favor  of  the  purchaser  of  the  equity 
r  595  1        0^  redemption  against  the  assignees,  yet  it  could  not  under  the  act  of  Geo.  3. 
because  the  subsequent  commission  is  declared  to  be  notice  of  the  prior  act  of 
bankruptcy,  provided  such  commission  be  sued  oat  within  two  months  after 
the  purchase  or  conveyance. 
Expressions   of  ^    Mr.  Preston  expresses  the  doctrine  in  these  terms  :~<<  A  legal  estate  will 
sT^'^P^   I  protect   a    purchaser  from  an  act  of  bankruptcy  of  wliich  he  has  not  any 

and  Mr,  JUad'    notice.    De  GoUs  v.  Ward,  Ca.  Temp.  Talb.  243.    7Vin.  Abr.  121.     But  at 
dock,  this  day  no  one  will  readily  accept  the  title  of  a  trader  after  notice  of  his 

Insolvency  by  a  composition  with  his  creditors.    And   after  a  man  has  com* 
mitted  an  act  of  bankrupt  (Lawes  v.  LiisA,  14  Yes.  547.    Franklin  v.  Lard 
Brownlow,   ibid.  550),  he  cannot  force  his  title  on  a  purchaser  by  a  bill  for 
specific  performance.''    3  Pres.  Abs.  390.    The  first  sentence  of  this  passage , 
supports  the  position,  that  a  purchaser  after  a  commission  issued,  who  ac« 
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poblicly  on  the  exchange^  was  adjudged  an  act  of  bankruptcy 
by  the  statute  of  Jac.  1.  Afterwards,  in  1717,  H.  B*  on  the  mar- 


quires  a  prior  legal  estate,  may  defy  the  assipiees  notwithstanding  eitlier  statute 
(taking  a  commission  issued  not  to  be  in  itself  notice),  but  militates  against  the 
doctrine  that,  nnder  the  late  act,  a  purchaser  of  the  equity  of  redemption, 
icqoiring  a  prior  legal  estate,  may  also  set  the  assignee  at  defiance ;  for  such  a 
purchaser  is  not  a  purchaser  without  notice.    Mr.  Maddock,  treating  of  the 
doctrine  of  tacking  a  first  and  second  mortgage  together,  conceives,  that  uoder 
the  46  Geo.  3.  c.  135,  if  the  subsequent  mortgage  were  made  bon&  JUle  two 
Bionths   before  the  date  of  the  commission,  without  notice  of  any  prior  act 
of  bankruptcy,   or  that  the  mortgagor  was  insolvent,  or  had  stopped  pay- 
ment, the  same  might  be  tacked.    Of  this  there    can  be  little  doubt,  not- 
withstanding what  was  said  in  KnoU,  Ex  parte^  11  Yes.  686,  namely  :— ''  that  a 
mortgagee  will  not  be  permitted  to  tack  as  against  assigneiss  in  bankruptcy  a 
mortgage  subsequent  to  an  act  of  bankruptcy,  though  without  notice  and  pre- 
vious to  the  commission ;  for  that,   by  such  mortgage,   no  interest  passes .'' 
Mr.  Sugden,  on  the  same  subject,  observes, — "  So  where  a  purchaser  bonA        Also  by 
JUt,  and  witliont  notice,  has  a  prior  legal  estate,  he  may,  notwUhitanding     ^^'  Sugden* 
either  qf  the  ac<«,  make  use  of  it  as  a  protection  against  the  assignees.    The 
grounda  of  this  opinion  upon  the  late  act  are,  that  it  was  passed  in  favor  of 
porchasers ;  that  it  does  not  say  affirmatively,  that  a  commission  issued  two 
months  after  a  conveyance  shall  bind  where  a  commission  has  been  issued,  or  a 
docket  struck  prior  to  the  purchase ;  but  merely  enacts  negatively,  that  a  com- 
miasion  issued  after  that  time  shall  not  bind,  unless  a  commission  was  issued  or 
a  docket  struck  before  the  purchase."    These  reasons  however  are  far  from 
convincing,  and  are  not  v^ry  intelligible.    The  proposition  too,  that  if  a  pur- 
cfaaser  has  a  prior  legal  estate  he  may  make  use  of  it  against  the  assignees,  is 
Tery  vague  and  inconclusive. 

From  this  view  of  the  subject  considerable  difficulty  arises  in  answering  the  ^^if"^  ' 
question  proposed  in  the  second  section  of  the  note.  If  an  answer  (in  the 
absence  of  express  decision)  may  be  hazarded,  the  editor  submits,  firsty  that 
a  bonA  fide  purchaser,  between  au  act  of  bankruptcy  and  the  issuing  of  a 
commission,  cannot,  by  obtaining  the  assignment  of  an  outstanding  legal 
estate,  created  two  months  prior  to  the  commission,  protect  himself  against 
tbe  assignees  of  the  bankrupt  vendor ;  and,  ee-ondy  that  a  benA  fide  purchaser, 
after  a  commission  issued  and  before  an  assignment  to  the  assignees  (such  pur- 
chaser being  without  actual  notice  of  either  the  act  or  commission  of  bank- 
rupt) may,  by  procuring  a  legal  estate,  created  two  calendar  months  prior  to 
the  commission,  defend  himself  against  the  assignees  of  the  bankrupt  vendor; 
for  equity  will  not  deprive  him  of  the  legal  estate,  which  he  has  had  the  good 
fortune  to  acquire :  and  even  supposing  the  bargain  and  sale  of  the  commis-  ' 

sioners  to  the  assignees  to  relate  back  to  the  act  of  bankruptcy,  and  such  act 
of  bankruptcy  to  precede  this  latter  purchase,  yet,  it  is  conceived,  the  pur- 
chaser wouid  be  safe,  since  an  act  of  bankruptcy  is  not  in  itself  notice,  and 
the  statute  of  Geo.  3*  does  not  apply* 

But  actual  notice  of  an  act  of  bankruptcy,  or  a  commission  of  bankrupt,  Actml  iMHcf* 
win  entirely  deprive  the  purchaser  of  all  benefit  to  be  derived  from  either  of  J 

the  acts  of  James  the  1st  or  Geo.  Sd.  So  much  ^ 
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riage  of  the  defendant^  his  son,  made  a  settbmait^  by  which, 
after  reciting  tiiat  he  had  on  his  own  marriage  settled  land,  on 
trustees,  in  trust,  to  secure  20001,  to  his  wife  if  she  survived; 
H.  B.  mth  the  privity  of  the  trustees,  who  were  parties  to  it, 
assigned  aU  his  estate,  right,  title,  and  interest,  to  the  wife's 
relation,  for  the  benefit  of  H.  B.  the  son,  forhfe,  and  of  his 
wife  for  life,  &c.  The  plaintiff  W.  was  the  assignee  under  a 
statute  of  bankruptcy,  taken  out  against  B.  subsequent  to  the 

'  Ripeal  of  pari,      So  much  of  the  latter  statute  as  makes  the  strikiog  of  a  docket  notice  in  all 

andexpunuaUn  events,  and  which  is  inclosed  in  the  above  extracts  between  brackets,  has 

^  other  parts 

^  Sir  S.Ro"  ^®®°  repealed  by  49  Geo.  5.  c.  121.    The  insolvency,  .mentioned  in  this  ata- 

niiUy*$  act,         tate,  means  a  general  inability  in  the  bankrupt  to  answer  his  engagements. 
[  596      J     Anon,  1  Campb.  491,  n.     Mr.  Justice  Le  Blanc,  in  a  late  case,  (Ba^plcy  t. 
SchoJUldf  1  Maul.  Sc  Selw.  358,)  took  insolvency,  as  it  respects  a  trader,  to 
mean,  that  he  is  not  in  a  situation  to  make  his  payments  as  usual,  and  that  it 
does  not  follow  that  he  is  not  insolvent,  because  he  may  ultimately  have  a  sur- 
plus upon  the  winding  up  of  his  afiairs ;  and  Mr.  Justice  Bayley  agreed,  that 
insolvency  means  that  a  trader  is  not  able  to  keep  his  general  days  of  payment ; 
and  that  he  is  not  to  be  considered  as  solvent,  because  possibly  his  affairs  may 
come  round.  The  provision,  that  the  issuing  a  commission  shall  be  notice,  although 
such  commission  shall  afterwards  be  superseded,  extends  even  to  a  commission 
which  has  been  superseded  without  being  opened,  although  it  has  been  con- 
tended, that  the  legislature  must-  have  meant  a  commission  opened  and  acted 
upon  though  afterwards  superseded.    See  Watkins  v.  Maud,  3  Campb.  308^  et 
vide  other  cases  on  this  statute,  Brooks  v.  Sowerby,  t  J.  B.  Moore,  55,  and 
Southwood  V.  Tayhr,  1  Barn.  Sc  Aid.  471. 
By*thi  laU  act      By  the  late  Bankrupt  Act,  6  Geo.  4.  c.  16.  s.  81,  it  is  enacted,  that  all  con* 
6  Geo,  ^^»-  veyances  by,  and  all  contracts  and  other  dealings  and  transactions  by  and 
act  <if  bank'      ^^^^y  luiy  bankrupt,  bonA  fide  made  and  entered  into  more  than  two  calendar 
ruptcy  vaUd,      months  before  the  date  and  issuing  of  the  commission  against  him,  and  all  exe- 
cutions and  attachments  against  the  lands  and  tenements  or  goods  and  chattels 
of  such  bankrupt,  bonA  fide  executed  or  levied  more  than  two  calendar  months 
before  the  issuing  of  such  commission,  shall  be  valid,  notwithstanding  any 
prior  act  of  bankruptcy  by  him  committed  ;  provided  the  person  or  persons  so 
dealing  with  such  bankrupt,  or  at  whose  suit  or  on  whose  account  such  execn- 
tion  or  attachment  shall  have  issued,  had  not  at  the  time  of  such  conveyance, 
contract,  dealing,  or  transaction,  or  at  the  time  of  executing  or  levying  such 
execution  or  attachment,  notice  of  any  prior  act  of  bankniptcy  by  him  com- 
mitted :  Provided  also,  that  where  a  commission  has  been  superseded,  if  any 
other  commission  shall  issue  against  any  person  or  persons  comprised  in  such 
first  commission,  within  two  calendar  months  next  after  it  shall  have  been 
superseded,  no  such  conveyance,  contract,  dealing,  or  transaction,  execution, 
or  attachment,  shall  be  valid,  nnless  made,  entered  into,  executed,  or  levied 
more  than  two  calendar  months  before  the  issuing  the  first  commission. 

And  not  only  are  purchases  without  notice  of  an  act  of  bankruptcy  pre- 
viously committed,  thus  protected,  but  purchases  made  with  a  knowledge  that 


fhen. 


r 
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settlement.  The  question  was,  whether  a  court  of  equity 
would  decree  the  trustees  of  the  first  settlement,  to  assign  the 
term  to  the  plaintiff,  or  suffer  it  to  rest  in  them,  to  protect  the 
aettlement. 

For  the  defendants  it  was  insisted,  that  they  being  pur- 
chasers without  notice  of  the  bankruptcy,  equity  ought  not  to 
impeach  their  tide,  if  they  could  defend  themselves  at  law ; 


die  Yeodor  h«d  coannitted  an  act  of  bankroptcy,  are  Id  some  degree  defended 
frdm  the  attacks  of  tbe  assignees;  for  by  the  stat.  6  Geo.  4.  c.  16.  s.  86,  no 
purchase  from  any  bankrupt  hwnk  fide  and  for  valuable  consideration,  where 
the  purchaser  had  notice  at  the  time  of  an  act  of  bankruptcy  committed, 
•hall  be  Impeached  by  reason  thereof,  unless  the  commission  against  such 
buiknipt  shall  have  been  sued  out  within  twdoe  calendar  months  after  such 
act  of  bankruptcy. 

It  is  also  enacted,  by  s.  8S,  that  all  payments  really  and  hon^  fide  made, 
or  which  shall  hereafter  be  made  by  any  bankrupt,  or  by  any  person  on  his  be- 
half, before  the  date  and  issuing  of  the  commission  against  such  bankrupt,  to 
nay  creditor  of  such  bankrupt,  (such  payment  not  being  a  fraudulent  pre* 
feience  to  such  creditor,)  shall  be  deemed  valid,  notwithstanding  any  prior 
act  of  bankruptcy  by  such  bankrupt  committed  ;  and  all  payments  really  and 
bomik  fide  made,  or  which  shall  thereafter  be  made,  to  any  bankrupt  before  the 
date  and  issuing  of  the  commission  against  such  bankrupt,  shall  be  deemed 
valid,  notwithstanding  any  prior  act  of  bankmptcy  by  such  bankrupt  com- 
mitted ;  and  such  creditor  shall  not  be  liable  to  refund  the  same  to  the  as- 
signees of  such  bankrupt:  Provided  the  person  so  dealing  with  the  said"^ 
faamkmpt  had  not,  at  the  time  of  such  payment  by  or  to  such  bankrupt,  notice 
•f  any  act  of  bankruptcy  by  such  bankrupt  committed. 

With  respect  to  notice,  the  new  act  has  made  great  alterations.  To  de-  N^Uee, 
prive  a  party  of  tbe  protection  afforded  him  by  the  above  clauses,  he  must 
kave  notice  of  a  prwr  act  of  bankruptcy ;  all  inquiry  therefore  into  the  sol- 
vency of  the  mortgagor's  circumstances  is  unnecessary  if  tbe  mortgagee 
has  no  notice  of  a  prior  act  of  bankruptcy  committed ;  and  as  to  constructive 
notice  we  have  seen  that  the  mere  fact  of  a  docket  being  struck,  was  soon 
foand  to  be  too  oppressive  to  be  deemed  notice  in  itself.  This  gave  occasion 
to  the  49  Geo.  3.  but  the  issuing  a  commission  is  scarcely  more  notorious  than 
Umb  striking  of  a  docket ;  both  are  transactions  necessarily  knowA  only  to  two 
or  three  clerks,  and  therefore  ought  never  to  have  been  deemed  notice  to  all 
the  world  of  an  act  of  bankruptcy  committed.  Eden  B.  L.  S48.  In  remedy  . 
of  this,  the  83d  section  provides,  **  that  the  issuing  of  a  commission  shall 
be  deemed  notice  of  a  prior  act  of  bankruptcy,  (if  an  act  of  bankruptcy  has 
been  actually  committed),  provided  the  adjudication  of  the  person  or  persons 
against  whom  such  commission  has  issued  shall  hate  been  notified  in  ilie  London 
GMzetUf  and  the  person  or  persons  to  he  affected  hy  such  nidice  may  reasonably  be 
prtstmed  i»  have  seen  the  same."    See  also  infra,  additional  Chapter,  see.  XI. 
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and  thati  although  they  had  not  the  legal  estate  in  them,  yet 
the  trustees  of  the  first  settlement,  m  whom  the  legal  estate 
was,  beiitg  parties  to  the  last  settlement ,  were  become  their 
trustees.  And  it  was  so  held  by  the  Chancellor,  who  said,  he 
took  it  to  be  the  rule  in  equity,  that  where  a  man  was  a  pur- 
chaser without  notice,  he  should  not  be  annoyed  in  equity,  not 
only  where  he  had  a  prior  legal  estate,  but  where  he  had  a 
better  title,  or  right  to  call  for  the  legal  estate  than  another ; 
and  therefore  dismissed  the  bill. 

•^«4j*w«<*  <»        A  mortgagee  may  tack  a  puisne  to  an  eigne  incumbrance, 
tkemulves  no-  notwithstanding  an  intermediate  judgment  at  law ;  for  though 
r  RQ*r  1      ^^  record,   it  will  not  affect  him,  without  he  be  proved  to  have 
*-  ^      had  express  notice  thereof,  before  he  lent  his  money.     Thus, 

where  the  plaintiff,  having  a  judgment  and  a  mortgage  (c),  ex- 
hibited his  bin  against  the  mortgagor,  and  conusee  of  a  statute 
by  the  mortgagor,  to  have  a  discovery  of  what  was  due  on  the 
statute,  that  being  precedent  to  the  plaintiff's  securities,  and, 
upon  payment,  to  have  the  same  s^t  aside  ;  the  conusee 
pleaded,  that,  after  the  extent,  the  accounts  had  been  stated 
between  him  and  the  conusor,  and  an  absolute  conveyance  of 
part  of  the  extended  lands  had  been  made  to  him  in  consider- 
ation of  his  re-assigning  the  remainder  to  the  conusor;  and 
that  so  he  was  a  purchaser  for  a  valuable  consideration,  with- 
out notice  of  the  plaintiff's  title. 

Uw!b^^^in      '*  ^^^  insisted  on  behalf  of  the  plaintiff  (rf),  that  his  judg- 
«7>«'y>(T)arfO.  ment  being  of  record,  the  defendant  was  bound  to  take  notice 

thereof,  at  his  peril,  and   that,  in  this  case,   the  defendant 
ought  not  to  protect  his  pretended  subsequent  purchase  by  his 

(c)  CharchUl  v.  Gtom^  1  Ch.  Ca.  35.      Greswold  v.  Marahamy  2  Ch.  Ca.  170. 
S.  C.  Neb.  Ch.  Rep.  89.     Et  vide         {d)  Ibid. 


pocketing  (S)  So,  io  Snellmg  ▼.  Squib,  ^  Ch.  Ca.  47,  a  plea  of  purchase  for  valuable 

judgmtnti  not    consideration  without  notice,  was  held  good,  though  there  was  a  judgment 

entered  up  against  the  vendor  at  the  time  of  the  purchase.    In  like  manner 
Lord  Talbot  held,  that  docketing  a  judgment  did  not  amount  to  constructive 
notice,  for  judgmenu  were  infinite.     2  Eq,  Ca.  Abr.  68S,.(D),  n.  (b).    See 
also  «  Freem.  176,  and  further,  as  to  judgments,  ante,  vol.  i.  275,  n.  (O). 
(T)  No  such  distinction  av  this  now  prevails. 
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precedent  statute,  but  that  he  ought,  upon  payment  of  the 
statute,  to  yield  possession  to  the  pUdntiff.  This  was  strongly 
opposed '^  by  the  defendant's  counsel  (e),  who  argued,  that 
though  judgments  were  of  record,  and  a  purchaser  was  bound 
to  take  notice  of  them  at  law,  yet,  in  equity,  where  the  co- 
nusee  of  a  judgment  comes  to  be  helped  to  extend  his  judg- 
ment against  a  purchaser,  he  must  prove  express  notice  of 
the  judgment  in  the  purchaser,  or  else  shall  never  be  re- 
Keved  against  him  ;  and  upon  tluspoint  the  plea  was  allowed. 

But,  in  the  last  case,  the  term,  *'  express  notice,"  must  be  Bm<  there  may 
understood,    as  used    in    opposition  to   constructive  notice,  nlu^^^^pj^t 
arising  from  the  act  being  of  record ;  for  I  apprehend,  what  »"«•'«»  »<'*- 
snail,  or  shall  not,  be  considered  as  evidence  of  notice  of  a  cwd. 
judgment,  independent  of  the  record,  is  open  to  the  opinion 
of  the  Court,  and  rests,  either  in  positive  proof  of  the,  express 
&ct  of  notice,  or  in  implication  from  other  facts  proved,  ir- 
leconcileable  with  want  of  notice  of  the  existence  of  the  fact, 
notice  of  which  is  charged.    And,  consequently,  that  If  there 
be  any  circumstances  in  the  case,  from  whence  it  may  reason- 
ably be  concluded,  that  the  puisne  incumbrancer  had  notice  of 
«  judgment  standing  out  at  the  time  of  advancing  his  first. 
money,   the  Court  will  not  suffer  him  to  protect  himself  by 
^tting  in  a  prior  charge  on  the  land,  although  no  express      [  598  ]    , 
notice  be  proved  (u). 

Now  we  are  speaking  on  the  effect  of  notice  of  judgments ;  o/lien  iifjujg* 
it  may  not  be  thought  irrelevant  to  investigate  the  ground^  on, 
and  extent  to,  which  judgments  are  binding  on  lands,  in  the 
hands  of  purchasers  or  mortgagees  which  will  lead  us  to  a 
knowledge  of  those  cases  in  which  it  is  material  for  a  pur- 
chaser or  mortgagee  to  attend  to  notice  Qfjudgmenis. 

(c)  CkMrekm  y.  GroM,  1  Ch.  Ca.  S5.    S.  C.  Nds.  Ch.  Rep.  89.    £t  Tide 
QrtMwM  ▼.  MwrnUm^  t  Ch.  Ca.  170. 


(U)  If,  for  initance,  it  can  be  proved  that  the  party  searched  the  records 
of  the  court,  this,  it  is  conceived,  will  be.  enough  to  bind  him  with  constrac- 
tive  Mtice  of  aU  Jadgments  here  entered,  though  he  might  have  overlooked 
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At  i»mnum  law     It  0eemi  perfectlT  dear,  t&at  by  die  tataxam  hew  (f\  ft*  t 
in  execution^  ^^bt  fot  "Which  a  man  had  a  judgment,  he  eotdd  not  have 
'  taken  lands  in  execution,  in  the  case  of  a  common  person, 

but  the  goods  and  chattels,  and  profits  of  the  debtor's  com 
and  other  crops  that  grew  upon  the  hind ;  the  reason  of  which 
was,  that  the  kw  did  not  permit  the  creditor  to  take  away  the 
possession  of  the  debtor's  lands,  lor  that  would  have  hindered 
the  following  of  lus  husbandry  and  tillage,  which  was  bene- 
ficial to  the  commonwealth, 

i^RMpT  erwm         But  the  crown  might,  by  its  prerogative  {g\  have  had  eze« 
'  eution  against  the  lands  of  the  debtor. 

or  lands  where      So,  in  the  case  of  an  heir,  chargeable  by  the  bond  of  his  sxh' 

in  haade  of  .  .  i 

heir,  cestor,  the  creditor  might  have  taken  all  the  lands  of  the  an- 

cestor in  execution  in  the  hands  of  the  heir,  by  levari  facias, 
and  yet  he  could  not  have  had  any  esfecution  of  them  against 
the  ancestor  himself ;  the  reason  for  which  was,  that  the  com- 
mon  law  gave  an  action  against  the  heir,  and  in  such  case, 
if  he  should  not  have  execution  against  tide  land  against  the 
heir,  he  could  have  no  firuit  of  his  action;  for  the  goods 
and  chattels  of  the  debtor  belong  to  his  executors  or 
administrators. 

Nor  could  a  No  doubt,  it  is  apprehended,  can  be  entertained,  but  £hat 
Inexeauimt,  ^  lands  could  not  have  been  taken  in  execution  upon  a  judg- 
ment at  cotnmon  law,  in  the  case  of  a  common  person,  an  use 
could  not ;  for  at  common  law,  in  a  stronger  case,  i£  cestui  que 
use  had  been  attaint  of  treason  or  dther  ofience,  the  use  waa 
not  forfeited  to  the  king ;  because  it  was  a  thing  of  which  the  kma 
did  not  take  notice  (A),  for  that  the  eest^  que  use  had  neither 
r  599  1  jus  in  re  nor  ad  rem*  And  if  an  use  was  not  forfeited,  of 
which  there  might  be  a  possessio  fratris^  &c.  and  which  would 
descend  to  the  heir,  i  multo  fortiori,  it  cotdd  not  be  subject 
to  the  execution  of  a  subject ;  for  if  it  had  been,  then  should 
a  subject  have  been  in  a  better  condition  as  to  a  use,  in 


(/)  Sheph.  Prac.  Couns.  305.  2  KoU's  (s)  Hard.  488.  495,  6.  3  Ch.  Rep* 

Rep.  S96.    Slnst.  394.    2  Rep.   It.      tO.    11  Co.  9^,  93. 
3  Rep.  IS.    %  Atk.  609.    Amb.  16.  (H)  Hard.  49«.   3  Inst  19.  Marpam 

rf  Winchesier*$  ease,  3  Rep.  1. 
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ipect  of  exeeutum  upon  a  judgment,  than  the  king,  m  respect 
of  a  forfeiture  for  treason ;  whereas  it  appears  that,  at  the 
common  law,  the  king  was  in  a  better  condition  than  a  ' 
subject,  in  respect  of  execution  for  his  debt ;  as  he  could 
have  execution  for  it  against  his  debtor*s  lands,  which  the 
subject  could  not. 

It  fi[>no¥rB  from  the  above  remarks,  that  as  well  lands,  as 
uses  and  trusts,  so  &r  as  they  are,  at  this  day,  hable  to  ex* 
ecution  in  the  case  of  a  common  person,  are  so  subject  by 
force  of  some  statute. 

By  statute  of  Westminster,  2.  [13  Edw.  1.]  cap.  18.     Cum  ExeatHou 
debiium  Juit  recuperatum  (t),  when  debt  is  recovered  or  ac-  ^^J^  ^y  j^^^. 
knowledged  in  the  King*s  Court,    or  damages  awarded,    an  '*''**"•  *• 
election  is  given  to  the  creditor  to  have  a  fieri  facias  unto 
die  sheriff  to  levy  the  debt  of  the  lands  and  goods,  or  that 
he    should    deliver  to  him  all  the  chattels  of   the  •  debtor, 
except    his    oxen    and  beasts   of  the  plough,  and  one  half 
of  his  land  "  metjUetatem  tetnE,*'  until  the  debt  be  levied  upon 
a   reasonable  price  pr  extent.     From  this  right  to  elect,  the  Origin  of 
writ  of  elegit  seems  to  have  taken  its  name  (v).     And  it  is 

(0  S  BuUt.  63.  3  Kep.  If.  F.  N.  B<  265.  9. 

(V)  Or  rather  from  the  words  of  the  writ,  Qwd  eUgU  siH  exeeuiiimem,  ife. 

(W)  A  writ  of  elegit  lies  against  the  debtor  in  his  life-time,  or  his  heir  and  Ekgii,  againtt 
terre-teaaDts  after  his  death,  A^ft.  to  lldd's  Practice,  cap.  xxxix.  s.  iii. ;  and  J^J^'.  "'^  -^^ 
it  amy  be  had  against  peers  of  the  realm,  as  well  as  others ;  and  also  against 
ezccators  and  administrators ;  1  Cromp.  346.  Upon  this  writ,  the  sheriff  is  to 
impanel  a  jnry,  who  are  to  make  inquiry  of  ail  the  goods  and  chattels  of  the 
debtor,  and  to  appraise  the  same ;  and  also  to  inquire  as  to  his  lands  and  tene- 
ments. Co.  Litt.  289  b.  Dyer,  100.  Cro.  Eliz.  584.  Com.  Dig.  tit.  Execu- 
tion (C).  The  goods  and  chattels  being  appraised,  are  to  be  delivered  to  the 
plaintiff,  at  the  price  set  npou  them ;  Oilb.  Exec.  33,  and  in  this  respect 
an  degii  differs  from  a  fieri  ftidas,  upon  which  the  sheriff  cannot  deliver  the 
goods,  though  he  may  sell  them  to  the  plaintiff.  Pulkn  v.  Purheeh^  1  Ld. 
Rayrn.  346.  2  Bac.  Abr.  tit.  Execution,  349.  352.  If  the  goods  and  chattels 
are  anfficieat  to  satisfy  the  plaintiff's  demand,  the  sheriff  ought  not  to  extend 
the  lands,  2  Inst.  395.^  1  Cromp.  346,  but  otherwise  he  may  extend  them ; 
aad  he  may  not  only  extend  a  moiety  of  ttie  ^nds  properly  so  called,  but  also 
a  moiety  of  a  reversion,  Gilb.  Exec.  38,  or  rent-charge.  Moor.  32,  or  lands 
whereof  a  man  is  seised  jure  uxoria^  Dalt.  Sher.  136;  or  lands  in  ancient  de- 
SMsne,  Cojt  v.  BanUUy^   Hob.  47,  48 ;  in  short,  he  may  extend  every  other 
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agreed  by  the  best  authorities^  that  this  was  the  first  sta- 
tute that  subjected  the  land  to  an  execution  upon  a  judg- 
ment, or  a  recognizance,  which  is  in  the  nature  of  a  judg- 
ment. 


ESectment  fi«- 
ceuary  to  ob- 
tain poisession 


ipecies  of  landed  property ;  bnt  if  an  estate  tail  be  extended,  the  issue  may 
avoid  it  after  the  death  of  the  tenant  in  tail,  by  assise  or  writ  of  avdiia 
gugreUt,  Aahhumham  v.  St,  John,  Cro.  Jac.  85.  Gilb.  Exec.  591  ;  and  if  one  of 
two  joint  tenants  confesses  a  jndgment,  and  dies  before  execution,  it  will  not 
bind  the  survivor.  1  Inst.  184  b.  Abergavenny's  Ca.  6  Rep.  79.  But  copyhold 
[  600  *  ]  lands  are  not  extendible.  1  Roll.  Abr.  888  ;  nor  a  rent  seek,  Cro.  Eliz.  656 ; 
Dor  an  advowson  in  gross,  or  glebe  belonging  to  a  parsonage  or  vicarage;  nor 
the  chnrch-yard.  Gilb.  Exec.  S9  ;  et  vide  ArbuckU  v.  Cowtan,  3  Bos.  &  Pol. 
397.  A  terra  for  years  may  either  be  extended  or  sohi  as  part  of  the  per- 
sonalty. 8  Co.  171.  340,  et  vide  infra,  p.  604,  5,  in  notis.  If  it  be  extended 
the  plaintiff  is  accountable  for  all  the  profits  he  receives  out  of  the  term  upon 
such  extent ;  and  if  he  receives  the  debt  out  of  such  term  before  it  expires, 
tlye  defendant  shall  be  restored  to  the  term  itself;  bnt  otherwise  he  shall 
keep  the  term,  and  not  account  for  the  profits  of  it.  Gilb.  Exec.  33.  35. 
We  have  seen  that  an  equity  of  redemption  cannot  be  taken  in  execution, 
though  it  be  deemed  assets  ;•  ante,  vol.  i.  257,  note(K),  and  319;  see  also 
2  Frecm.  1 15.  2  Atk.  290 ;  and  therefore,  where  the  estate  is  in  mortgage, 
the  plaintiff's  remedy  is  by  filing  a  bill  in  equity  to  redeem  ;  see  ante, 
vol.  i.  257,  n.  (K). 

It  was  formerly  usual  for  the  sheriff  to  deliver  actual  possession  of  a  moiety 
of  the  lands ;  bnt  he  now  only  delivers  legal  possession  :  and  if  the  plaintiff  do 
not  enter,  which  it  seems  he  may  do  by  virtue  of  the  elegit,  he  must,  in  order 
to  obtain  actual  possession,  proceed  by  ejectment.  Taylor  v.  Cole,  3  T.  R. 
295.  Bull.  N.  P.  104.  In  a  recent  case,  however.  Chief  Justice  Gibbs  said, 
he  had  always  been  of  a  different  opinion ;  bnt  he  would  not  consider  the  case 
then  under  consideration  as  deciding  the  point.  See  Rogers  v.  Pitcher,  6  Tannt. 
206,  7.  S.  C.  1  Marsh.  542.  Price  v.  Vamey,  S  Bam.  &  Cress.  733.  S.  C 
5  Dow.  ft  Ry.  612.  In  ejectment  under  elegit  an  examined  copy  of  the  judg- 
ment roll,  containing  the  award  and  return  of  the  inquisition,  is  evidence  of 
the  lessor  of  the  plaintiff's  title  without  provUiga  copy  of  the  elegit  and  inqai- 
sition.  Ramsbottom  v.  Buckhurst,  2  Maul.  &  Selw.  565.  Sed  vide  RoDDing. 
Eject.  330,  contra. 

When  hwds  are  extended  under  an  elegit,  the  creditor  holds  them  ^'  guomsgue 
debitum  sati^actum  fuerit  {*  that  is,  as  a  chattel,  until  the  debt  recovered^ 
and  stated  damages  are  repaid,  and  no  other  damages  or  expences,  nor  even 
interest,  are  allowed,  FtUwood's  case,  4  Co.  67.  2  Inst.  678  *,  and  as  the  annaal 
value  of  the  land  extended  is  ascertained  by  the  inquisition  and  extent,  the 
time  when  the  debt  will  be  satisfied  is  certain,  and  Uie  debtor  may  re-enter 
without  a  previous  writ  of  scire  facias,  Burwell  v.  Harwell,  Cro.  Car.  598* 
Bnt  as  the  lands  are  always  extended  much  below  the  real  value,  and  as  the 
debtor  cannot  on  a  writ  of  ad  computandum  at  law  insist  on  the  creditor's  doing 
more  than  account  for  the  extended  value,  he  is  driven  for  remedy  into  a  court 
of  equity,  which,  acting  on  its  principle,  that  he  who  seeks  equity  must  «h> 


7>9a)if  by  ele- 
git  holds  quotiS' 
gucy  and  must 
QcconuiU,  when. 
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The  words  "  Cum  debitum  fuerit  recuperatum  (i),"  "  when  Lord  Coke's 
debt  is  recovered,"  are  explained  by  Sir  E.  Coke,  in  his  read-  ^j^^  siatuu, 

{k)  «  Inst.  395. 

e^ity,  will  compel  htin  to  pay  interest  on  the  debt,  although  it  should  exceed 
the  penalty  on  the  judgment,  but  it  estimates  the  receipts  according  to  the 
actual  proceeds.  Bath  v.  Bnifwrd,  2  Yes.  sen.  589.  Go<{frey  y,  Watson,  3  Atk. 
5t7.  Owen  v.  Griffilhsy  Amb.  430.  M^Chirie  v.  Dunlin,  1  East,  436  ;  etvide 
ante,  vol.  i.  405,  in  notis.  The  debtor  cannot,  as  already  observed,  by  writ 
md  eomjmtitndum  at  law,  compel  the  creditor  to  account  tor  the  profits  beyond 
the  extended  value ;  yet  if  by  any  casual  profit  the  creditor  is  satisfied  his 
debt,  or  if  part  has  been  levied,  and  the  debtor  in  court  tenders  the  residue, 
the  debtot  may  have  hi^  writ  of  scire  facias  ad  rehabendam  terram  to  ascertain 
the  accidental  profit,  and  for  recovery  of  the  land :  bat  in  this  latter  case  the 
tender  must  be  in  court,  and  of  the  money  actually  due,  and  not  an  offer  to 
come  to  an  agreement.  The  debtor  may  also  have  a  scire  facias^  if  he  has 
obtained  an  acquittance  ;  but  a  scire  facias  will  not  lie  on  a  general  averment, 
that  the  creditor  has  received  his  debt  by  means  of  the  improved  value  or 
rental  of  the  land,  if  the  value  or  rental  be  improved  by  the  creditor  himself; 
forof  lAdl  the  debtor  can  take  no  advantage.  2  Roll.  Abr.  403.  Bac.  Abr. 
Exec.  708.    2  Inst.  396. 

Hitherto,  then,  the  mode  of  getting  back  possession  of  lands  taken  under 
an  elegit,  has  been  by  ejectment,  by  scire  facias  ad  computandum,  or  by  appli- 
cation to  a  court  of  equity.  However,  in  a  late  caRC,  the  Court  of  King's 
Bench  referred  it  to  the  Master  to  take  an  account  of  the  rents  and  profits  of 
an  estate  received  by  the  plaintiff  who  was  in  possession  by  virtue  of  an  elegit, 
and  ordered  that  the  plaintiff  should  give  up  possession,  if  it  appeared  that 
all  the  monies  due  to  him  had  been  received..  The  Cdiirt  observing,  that  no 
doubt  the  Master  would  allow  every  thing  reasonable,  and  that  if  any  diffi- 
culties occurred  in  taking  the  account  he  would  present  them  to  the  court. 
Price  V.  Varncy,  3  Warn.  &  Cress.  733.    S,  C.  5  Dow,  &  Ry.  612. 

No  notice  is  given  of  executing  an  elegit,  1  Cromp.  363 :  and  if  there  be  of  other  mat' 
no  lands,  the  sheriff  need  not  return  an  inquisition,  Slcnekouse  v.  Eurin,  2  Str.  '<^'*f  relating  to 
874 ;  but  otherwise  an  inquisition  mnst  be  taken  and  returned,  describin.:;  the  *    ' 

fainda  with  convenient  certainty,  Moor.  8.  Com.  Dig.  tit.  Execution,  (C); 
and  after  it  is  taken,  the  sheriff  must  deliver  a  moiety  to  the  plaintiff  by 
metes  and  bounds.  Dalt.  Slier.  135.  If  the  defendant  hath  no  lands,  and 
the  goods  are  not  sufficient  to  satisfy  tlie  plaintiff,  he  may  have  a  capias  ad 
sati^aeiendum  after  an  elegit,  Beacon  y.  Peak,  1  Str.  226.  Lancaster  v.  Fielder,  [  601  *  1 
2  Ld«  Raym.  1451 ;  and  a  void  elegit  or  inquisition  being  as  none,  it  will  not 
prevent  the  plaintiff  from  having  a  new  elegit,  Oilb.  Exec.  54 :  and  he  may 
award  elegits  into  as  many  different  counties  as  be  pleases,  without  being 
voder  the  necessity  of  suing  out  testaiunu.    1  Cromp.  346.  352. 

It  may  also  be  proper  to  mention,  that  execution  on  an  elegit  cannot  be  sued 
OBl  afler  a  year  and  a  day  without  a  writ  of  scire  facias  to  revive  the  judg- 
ment, but  if  a  writ  has  been  issued  within  tlie  year,  a  different  writ  of 
fxecnCion  may  be  awarded  fiftcr  the  year  withoat  a  scire  facias.  Ares  v, 
HardresSf  1  Stra.  100. 
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ing  on  this  statute,  to  mean  *^  by  judgment  in  an  aetion  of 
debt,  or  any  action  wherein  damages  are  recovered.^ 

'^  Aut  reeognitum{r),*'  or  "acknowledged,"  is  expounded  by 
the  same  author,  to  mean  *'  by  recognizance,  acknowledged 
in  any  court  of  record,  that  hath  power  to  receive  the  same,** 

'' MedietcUem  terns  sua  (m),"  is  said  in  the  same  reading, 
and  agreed  by  the  best  authorities  to  be  ui^derstood  of  the 
half  of  such  land  («),  as  t!ie  defendant  had  cU  the  time  of  the 
judgment  given,  or  of  the  recognizance  acknowledged,  unless 
it  be  conveyed  away  by  fraud  and  covin  to  deceive  his  cre- 
ditors, contrary  to  the  statute  in  that  case  provided. 

And  upon  these  words  *'medietatem  terrcB{o)^  the  sheriflT 
may  extend  a  lease  for  years,  and  the  Uke. 

MoUtyrflandi      After  this  statute,  upon  a  judgment  given  for  debt(p),  or 

and  ciW  goodi  ,  x  .r       o  o 

wMf  be  taken    damages  in  the  two  courts  of  record  at  Westminster,  gene- 

^*^*  rally  the  moiety  of  all  the  land  that  the  defendant  had  tempore 

redditioms  judicii,   or  at .  any  time  after ^  and  all  the  goods 

and  chattels  he  had  tempore  executionis,  or  the  day  of  the 

writ  awarded^  became  subject  and  liable  to  the  execution. 

(0  2  Inat.  395.  (o)  t  Inst.  395.    [et  \ide  post,  6l7, 

(m)  Ibid.  til  MoaV— Erf.] 

(fi)   Cro.  Jac.  451.     43  £.  3.  11.        (p)  Sheph.  Prac.  Conns.  305. 
42  Ass.  pi.  17.    2  H.  4.  14. 


Enitreiy  ex'  (x)  Bat  altboogh  no  more  than  one  moiety  can  be  taken  m  execution  nmler 

tendabU  by  two  .,  ^...  ,  ,  ^.... 

judgments'  *"®  judgment,  yet  it  hat  been  decided  that  a  plaintiff,  by  obtaining  two  jndg- 

mentt,  each  of  the  tame  dale,  and  by  sning  a  Beparate  execution  on  each  jndg- 

ment,  may  take  a  distinct  moiety  under  each  execntion,  and  then,  by  moieties, 

have  the  entirety  in  execution.    AH&ney-Gen.  ▼.  Andrew,  Hard.  93^.    But  if 

one  moiety  be  already  taken  in  execution,  a  second  judgment  creditor  ran 

take  but  one-fourth,  that  Is,  a  moiefy  of  the  remaining  moiety,  and  so  of  the 

like.    See  Huyt  v.  Cogany  Cro.  Ells.  482.    The  consequence  is,  that  a  third 

judgment  creditor  can  take  but  an  eighth,  and  a  fourth  judgriient  creditor  but 

a  sixteenth  part  of  the  estate,  when  perhaps  the  first  judgment  may  not  be  for 

as  many  hoadreds  as  the  fourth  is  for  thousands.    Bat  no  well-fonnded  reason 

appears  why  such  a  judgment  creditor  should  be  deprived  of  an  adequate 

remedy  for  his  debt,  merely  from  the  circumstance  of  previous    creditors 

having  taken  moieties,  or  ether  aliquot  parts  of  the  estate,  for  debts  infinitely 

below  perhaps  the  real  value  and  produce  of  the  land. 
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But  it  seems  that  for  a  debt  for  which  a  man  had  a  judg-  SifU*  of  W€$t^ 
ment  or  recognizance,  he  was  not,  by  this  statute^  enabled  to  txtend  to  uset 
have  execution  against  lands  in  use  to,  or  on  tnut  for,  his  ^'''i^'« 
debtor ;  for  the  statute  of  Westmbster  only  extended  to  land9 
at  the  commcm  law  (g). 

It  is  plain  firom  the  construction  of  the  statute  of  treasouj '  [  C02  ] 
S5  Edw.  3.  that  the  word  "  lands"  did  not  in  a  statute  include 
a  use  or  trust;  for  in  that  statute,  the  words  "lands  and  te- 
oements"  are  found,  and  yet  that  statute  did  not  extend  to 
uses  and  trusts^  which  is  remedied  by  the  statutes  of  33  Hen.  8^ 
cap.  20.  and  27  Hen.  8.  c.  10  (r). 

But  the  statute  26  Hen.  8.  cap.  13w  did  extend  to  uses  (s) ;  Uiiimdinuto 

made  Habte  f« 

because  that  statute  expressly  enacts,  that  the  offender  shall  exemitMi  6y 
lose  all  such  lands,  tenements,  and  hereditaments,  which  any 
such  offender  shall  have  of  any  estate  of  inheritance  in  use 
or  possession  by  any  right,  title,  or  means,  which  word  "usey* 
Lord  Coke  says,  was  necessary  to  be  added^  for  by  the  com- 
mon law,  an  use,  which  was  but  a  trust  and  eon^dence,  was 
not  forfeited  by  attainder  of  treason* 

Accordingly,  we  find  in  .a  case,  11  Hen.  7.  23.  pi.  10.  in  «'«*•  *«*•  ^ 
which,  in  trespass,  it  was  pleaded,  that  one  seised  in  fee,  en- 
feoffed A.,  B.J  and  C,  to  the  use  of  himself  and  bis  heirs« 
and  afterwards  the  plaintiff  sued  execution  against  the  land 
on  a  statute  merchant.  Rede,  Justice,  said,  if  this  plea  be 
good,  it  must  be  by  the  statute  of  Richard  the  8d  of  feoff- 
ments to  others  use,  and  this  is  not  in  ihe  case  of  a  statute* 

And  in  another  case,  %\  Hen.  7.  19  b.  pi.  31.  on  degit,  the  rmttUaOiwt 
sheriff  returned,  that  the  defendant  had  nothing  in  the  case,  '*«'^^^*'^y- 
except  ap  use.  Et  per  curiam,  a  new  elegit  shall  issue  against 
the  lands  in  use.  But  Broke,  in  abridging  this  case,  tit. 
Elegit,  pi.  11,  says,  Et  sic  md  elegit  puis  elegit  et  de  terre 
en  use.  Quaere  pee  qua  lbos  ?  Videtur  per  staiutum  de 
Eiehard  tie  Sd. 

(q)  1  Roll's  Abr.  S88,  pi.  6.  S.  P.  C.  t99. 

(r)  3  Inst  19.    Hard.  49S.    Cro.  Jac  SIS,  pi.  S3. 

(«)  Vide  Nevill^B  cam,  7  Rep.  If t. 
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And  in  the  case  of  Praii  v.  CoU,  in  21  Car.  ».  The  plain- 
tiff had  a  judgment  against  A.^  and  brought  his  bill  against 
his  heir  to  subject  certain  lands^  which  he  had  a  decree  of  the 
Court  of  Chancery  for  (t),  upon  a  trust  for  his  father  and  his 
heirsy  to  satisfy  his  debt;  and  the  defendant  demurred^  and 
the  demurrer  was  allowed*  And  the  Lord  Keeper  conceived 
this  all  one  with  Betmet  and  Box^s  ccue  (u),  in  which  Lord 
Chief  Justice  Hyde,  Chief  Baron  Hales,  and  Justice  Wynd- 
ham  were  of  opinion,  on  hearing  counsel  on  both  sides,^  that  ' 
trust  lands  (x)  were  not,  nor  ought  to  be  deemed  as  assets  in 
equity. 

Uaes  and  trutu      From  the  above  authorities,  it  seems  clear  that  uses  and 
^^^eeu^^at  *    trusts  wcrfe  not  subject  to  executions  at  common  law  (y),  and 
^^T"2nQ*i      *^®  circumstance  of  the  case  of  the  king's  debtor  being  uni- 
^  ^     versally,  in  all  the  cases  where  it  occurs,  considered  as  a  case 

depending  upon  prerogative,  by  which  the  king  was  privileged 
not  to  lose  his* debt,  wherever  his  debtor  had  either  the  estate 
ar  the  profits  of  the  estate,  proves  as  strongly  as  a  series  of 
adjudged  cases  would  do,  that  the  converse  proposition  holds 
as  to  the  subject ;  to  which  may  be  added,  the  statutes  ac- 
tually made  to  subject  uses  and  trusts  to  the  debts  and  judg- 
ment of  the  pernor  of  the  profits. 

But  uses  made      The  Statute  of  1  Richai*d  3.  c.  1.  is  the  first  statute  which 
*!  ^  \owoif^'  subjected  uses  to  an  execution  upon  a  judgment  (y). 

This  statute  enacted,  that  every  estate,  feoffinent,  gift,  re- 
lease, &c.  made  or  had  by  any  person  or  persons,  and  all 
executions  had  or  made,  should  be  good  and  effectual  to  him 
to  whom  it  was  made,  against  the  seller,  feoffor,  &c.  and 
against  aU  others  having  or^  claiming  any  title  or  interest  in 
the  same  only  to  the  use  of  the  same  seller,  feoffor,  donor, 

(«)  1  Ch.  Ca.  128.  29  Car.  9.  this  remedied.    [See  ante, 

(tt)  1  Ch.  Ca.  10.  Tol.  i.  254.— £(/.] 

(x)  Vide  the  statote    of    Frauds,         (y)   Hard.  488.  495,   496.     3  Ch. 

Rep.  20.  11  Rep.  92, 95.  Dyer,  160,  b. 


(Y)  Uses  were  firsfmadc  liable  to  execntion  opon  a  judgment  in  expresa 
terms,  by  12  Hen.  7.  c.  15 ;  and  trusts,  by  29  Car.  2.  c.  3.  s.  10. 
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grantor,  &c.  or  his  heirs,  at  the  time  of  the  bargain  and 
uJe,  Sfc,  The  statute  of  1  Rich.  3«  of  course  became  obso- 
lete after  the  statute  of  uses,  27  Hen.  united  the  possession 
and  the  use. 

But  the  subsequent  revival  of  uses  under  the  name  of  trusts  ExeaitUn 
called  for  a  further  interposition  of  the  legislature,  and  a  clause  retittd  by  th€ 
was  introduced  in  the  statute  of  frauds,  29  Car.  2.  c.  3.  s.  10.  f^^;!*"'  *•  *•  ^* 

••     Ivy 

{s.  s.  ante,  voL  i.  254,  n.  (I).]  which  pursues  the  language  of 
the  statute  of  the  1  Rich.  3.  as  to  uses  in  respect  of  trusts. 
It  enacts,  "  that  it  shall  be  lawful  for  every  sheriff  or  other 
officer,  to  whom  any  writ  or  precept  is  or  shall  be  directed  at 
the  suit  of  any  person  or  persons,  of,  or  for,  or  upon  any  judg- 
ment, statute,  or  recognizance  thereafter  to  be  made  or  had, 
to  do,  maJcCy  and  deliver  execution  unto  the  parties  in  that 
behalf  suing,  of  all  such  lands,  tenements,  rectories,    tithes, 
and  other  hereditaments,  as  any  other  person  or  persons  be^ 
in  any  manner  or  wise,  seised  or  possessed,  or  thereafter  shcdl 
be  seised  or  possessed  in  trust  for  him,  against  whom  execution 
is  so  sued,  like  as  the  sheriff  or  other  officer  might  or  ought 
to  have  done,  if  the  said  person  against  whom  execution  there- 
after should  be  so  sued,  had  been  seised  of  such  lands,  &c« 
of  such  estate,  as  they  be  seised  of  in  trust  for  him  at  the 
tune  of  the  said  execution  iued;  which  lands,  Sfc.  by  force  and      [  604  ] 
virtue  of  such  execution,  shall  accordingly  be  held  and  en- 
joyed, freed  and   discharged  from  all  incumbrances  of  such  diMckargedof 
person  as  shall  be  so  seised  or  possessed  in  trust  for  the  per-  qftruauu 
son  against  whom  such  execution  shall  be  sued  (z).**    And  if 


(Z)  Whether  trnst  terms  attendant  on  the  inheritance  are  incladed  within   Wheik^  truH 
this  tenth  section  of  the  statnte  of  frands,  is  a  question  of  great  importance  J^^|2bm<fliie« 
to  purchasers  and  mortgagees.    The  general  opinion  is,  that  they  are  not;  are  wnthin  thf 
because  the  words  of  the  section  plainly  refer  to  trusts  of  freehold  property  ^^'*  '5*i*^  y 
only,  and  not  to  trusts  of  leaseholds.     Leasehold  estates  are  not  expressly  ^ 

mentioned ;  and  there  are  not  any  words  which  can  appropriately  be  made  to 
comprehend  them.  The  word  **  land/'  is  said  bySheppard  to  denote  ^'/rmk" 
iememeni  at  the  least.*'  Shep.  Touch.  99.  Technically  speaking,  therefore, 
leaseholds  cannot  be  said  to  be  included  under  the  word  ''  lands ;"  for  it  must 
be  intended,  when  the  legislature  uses  legal  terms,  that  it  uses  them  in  a  legal 
sense.  5  Madd.  Rep.  555.  The  technical  sense  of  the  word  **  land"  is  fur- 
ther explained  by  Sheppard,  in  his  Touch,  p.  88,  tlius ; — ^*  If  one  be  seised  of 
lands  iu  fee,  aad«poMcssed  of  other  lauds  for  years,  all  in  one  parish, 
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any  ceflM  <pte  tnui  thereafter  ehafl  die  leaving  a  trust  in  fee 
simide  io  descend  to  his  heir,  then,  and  in  every  such  ca^e. 


and  he  grant  all  his  lands  in  that  parish  (without  naming  them)  In  fee  simple 
or  for  life  ;  by  this  grant  shall  pass  no  more  bnt  the  lands  ha  hath  in  fee 
stmple.''-*So  in  wills,  if  a  man  devise  "  all  his  lands/'  and  he  have  both  free- 
holds and  terms  for  years,  the  freeholds  only  will  pass,  notwithstanding  the 
most  liberal  interpretation  Is  given  to  the  words  of  wills.  Ro$e  v.  Burtlett, 
Cro.  Car.  f  93.  Addis  v.  CltnaUy  2  P.  Wms.  458,  n.  and  Thompson  v.  LiacUyf 
St  Yes.  476,  and  the  cases  there  cited.  This  shews .  the  technical  s^nse  affixed 
to  the  word  '*  land"  to  be  no  other  than  that  given  to  it  by  the  statute  itself, 
namely,  an ''hereditament^'*  which  terms  for  years  are  not.  Neither  can  the 
word  "  tenement,"  as  used  by  the  statute,  be  said  to  inclnde  a  term  for  years, 
much  less  can  "  rectories,  tithes,  and  other  hereditaments."  These  latter 
words,  **  and  other  hereditaments,'*  shew  the  natarje  of  the  preceding  inte- 
rests alluded  to,  and  affix  fhe  usual  technical  sense  to  tbe  words  **  lands  and 
tenements,"  vis.  such  as  are  ^usdem  generis  and  inheritable,  which  leaseholda 
and  terms  attendant  are  not.  The  word  **  seised"  too  is  applicable  only  to 
freehold  estates ;  and  thongh  the  word  <*  possessed"  may  refer  to  leaseholds, 
yet  there  is  no  property  of  that  description  previously  mentioned  to  which  it 
^n  have  reference. 
Reasons  for  ex*  Another  reason  against  including  terms  for  years  in  this  section  of  the  sta« 
eMing  them  ^i^  nnay  be  drawn  from  a  consideration  of  the  consequence  of  supposing  them 
Hon  o/staMe  ^^^clnded.  If  trust  terms  are  held  to  be  comprehended  within  this  tenth  sec- 
wniinued.  tion,  then  an  estate  in  fee  simple,  with  an  attendant  term  annexed,  would,  in 

reference  to  the  judgment  creditor,  be  reduced  to  a  level  with  chattel  intfr^ 
rests.  For  example,  if  A.  be  seised  of  an  estate  in  fee  simple,  with  a  term 
outstanding  in  his  own  trustee  attendant  on  the  inheritance,  then  a  judgment 
creditor  might,  under  the  statute,  extend  and  sell  the  whole  of  the  term  for 
the  debt  of  the  ustni  que  trnsif  which  would  in  fact  be  a  virtual  sale  of  the 
^tire  estate  for  the  whole'  beneficial  interest  therein ;  when,  if  there  had  not 
^  beenajP  attendant  term,  the  creditor  coi^Id  have  taken  but  a  moiety  of  tbe 

land  only  under  an  elegii.    The  numerous  titles  therefore  which  are  now  de- 
•  pendant  on  terms  for  years  for  protection,  instead  of  being  the  motft  safe, 
sronld  become  the  most  insecure  and  unmarketable  titles  in  the  kingdom,  and 
all  the  laudable  anxiety  which  is  now  displayed  on  the  part  of  a  purchaser  to 
procure  an  assignment  of  the  term  to  attend  the  inheritance,  would  be  trans- 
ferred to  the  object  of  obtaining  a  merger  of  the  term,  and  by  that  means  to 
relieve  one  moiety  of  the  lands  from  judgment  debts,  since  the  lands  would 
be  then  wholly  freehold  and  extendible  for  one  moiety  only.    But  this  section 
of  the  statute  was  never  meant  to  include  trusts  of  leaseholds  of  any  kind;  for 
otherwise  they  would  have  been  expressly  introduced,  and  not  left  to  the  mero 
conjecture  of  a  single  judge,  whether  they  should  be  comprehended  in  the 
'Statute  or  not.    It  is  scarcely  to  be  conceived,  if  trn^t  terms  were  mtended  to 
have  been  included  within  tha  statute,  that  the  framers  of  the  act,  acquamted 
as  they  were  with  the  nature  and  qualities  of  terms  for  years,  and  of  their 
capacity  of  being  converted  into  trusts,  would  have  taken  so  little  notice  of 
them,  as  to  have  alluded  to  them  by  the  word  "  possessed"  only-^a  vague* 
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mch  trust  shall  be  deemtd  snd  taken  a&sets  by  tlesoenly  and 
the  heir  ahall  be  liable  and  chargeable  with  the  obligation  of 


ntAs  of  cxpreMiion  implying  more  carelessness  than  in  .comnii)n  fairness  can  be 
impated  to  the  wording  of  this  statute.  See  Evans's  notes  to  this  statote, 
▼ol.  t.   p.  255. 

On  the  whole  therefore  we  may  conclude,  that  trust  terms  attendant  on  the  Concluded  thaf 
inheritance  are  nptmtbln  (he  tenth  soetioa  of  the  stalote  pf  frauds,  and  con-  -^  nH  JSmL 
seqaently  that  they  are  not  liable  to  be  taken  in  eseciU»on  by  the  judgment  t9  Car.  t,  e,  3« 
creditor;  and  this  conclusion  is  fortified  by  the  decisions  mentioned  in  a  former  '*  ^^* 
4i«gf ;  Aee  juitcw  valLL  pu  255^  where  authority  is  adduced  for  the  position, 
that  neither  an  equity  of  redemption,  nor  eqnitable  interests  of  any  kind,  en- 
grafted on  the  legal  estate  of  leasehold  property  or  terms  for  years,,  can  be 
taken  In  execution  by  the  judgment  creditor  for  the  debt  of  the  cestui  que 
inut ;  and  if  a  trust  of  a  term  in  gross  be  not  liable  to  be  taken  in  execution 
voder  the  tenth  section  of  the  statute  of  frauds,  and  if  a  term  assigned  in  trust 
to  attend  the  inheritance  be  a  trust  of  a  term  in  gross,  the  logical  inference  is, 
that  a  term  assigned  to  attend  the  inheritance  will  not  be  subject  to  be  taken 
in  execution  under  the  tenth  section  of  tlie  statute  of  frauds.'  Indeed  there 
would  be  little  occasion  to  produce  reasons  why  trusts  of  terms  attendant  on 
the  inheritance  should  not  be  exempt  from  the  liability  of  attachment  by  the 
Judgment  creditor  as  %vell  as  trusts  on  terms  in  gross,  if  in  a  late  case  (Do^  t. 
HUdcTy  t  Barn.  &  Aid.  787,  cited  ante,  ▼ol.i.  p.  503,  n.  (A),)  it  had  not  been 
made  a  question  whether  the  tegth  section  of  tlie  statute  of  frauds,  which  sub- 
jects trust  estates  of  freehold  property  to  the  judgment  debts  of  the  ceetui  que 
trusty  did  not  also  include  satisfied  terms  for  years  assigned  to  trustees  to 
attend  the  inheritance?  No  decision  on  the  point  has  yet  been  reported. 
The  only  ground  which  would  support  a  decision  in  favor  of  the  judgment 
creditor  would  be,  that  of  considering  the  term  as  so  annexed  to,  and  attendant 
on  the  inheritance,  that  it  is  deemed  for  many  purposes  as  part  of  it ;  but 
this  ground,  it  is  conceived,  must  yield  to  the  force  of  the  preceding  argn- 
nents. 

Presuming  Aen  that  trusts  of  attendant  terms,  as  well  as  trusts  of  all  other  Judgment  cre» 
leasehold  estates,  are  not  affected  by  thn  tenth  section  of  the  statute  of  frauds,  ^^^  ^"^y  *cU 
it  may  not  be  amiss  in  the  next  place  to  inquire  how  this  species  of  trust  stood  pogggg^^  f/ 
in  regard  to  judgment  creditors  previously  to  the  passing  of  that  act.     At  debtor  under 
common  law,  prior  to  the  statute  ofWestm.  the  goods  and  chattels  of  the  ^''^  •'*****> 
debtor  were  the  only  funds  liable  to  the  claims  of  the  judgment  creditor,  and 
there  seens  no  reason  to  doubt  tliat  chattels  real,  such  as  leaseholds  and  other 
terms  for  years,  fell  within  the  words  ^'  goods  and  chatteb,"  and  constituted 
a  fvn<l,  when  possessed  by  the  debtor,  for  the  satisfaction  of  the  judgment 
debt,  by  means  iff  a  writ  a^  fieri  fudto.    Then  came  the  statute  of  Westm* 
and  empowered  the  sherMT  to  deliver  to  the  judgment  creditor  all  the  chatteb 
of  the  debtor,  saving  only  his  oxen  and  beasts  of  his  plough,  and  the  one  half 
•f  his  land  (mediettiiem  three  swe),  until  tfie  debt  be  levied  upon  a  reason* 
able  price  or  extent.    As  against  terms  for  yeaYs  and  all  Other  chattels  of  the 
debtor,  the  creditor,  it  is  observable,  did  hot  require  the  assistance  of  this 
•tatate,  because,  prior  to -that  statute,  he  could  have  sold  and  made  the  most 
•f  aach  terms  and  chattels  mider  a  writ  tif  fieri  facias^     And  Ijord  Coke, 
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his  ancestoi^  for  or  by  reason  of  such  assets,  as  fully  and 
amply  as  he  might  or  ought  to  have  been,  if  the  estate  in 
law  had  descended  to  him  in  possession,  in  Uke  manner  as  the 
trust  descended;  "  any  law,  custom,  or  usage  to  the  contrary 
in  anywise  notwithstanding.** 

Zjands  in  irnH      Now,  as  the  liability  of  lands  held  in  trust  to  an  execution 
^uZn  Judg-^  upon  a  judgment  against  the  cestui  que  trust,  depends  upon  the 


er  extend 
maUty  qf  H 


tue  elegUf  Uen 
1^  Judgment; 
doet  not  aliach 
iiU  exieutwn. 


when  he  lays,  that  by  the  words  **  medietatem  terra  nue"  the  sheriff  may  nodcr 
the, elegit  extend  a  term  of  years,  might  possibly  have  not  recollected. that  he 
YTfis  thereby  giving  the  creditor  a  worse  remedy  than  he  enjoyed  before  at 
common  law.  At  common  law  be  might  hare  taken  the  whole  lease  or  term, 
but  under  the  elegit  a  tnoiety  only.  On  the  anthority  however  of  Lord  Coke's 
doctrine,  and  Fleetwood's  caee,  8  Co.  171  (where  it  was  said  that  the  creditor 
had  the  option  of  either  extending  or  selling  the  term)  Mr*  Serjeant  Williams, 
in  his  valuable  notes  to  S  Saiind.  Rep.  68  a,  seems  to  consider  it  settled,  that 
the  sheriff  might  extend  a  moiety  of  the  term,  or  sell  the  whole  as  part  of  the 
personal  estate  to  the  plaintiff,  at  a  gross  price  appraised  by  the  jury. 

Bat  althoogh  a  moiety  of  lands  bcld  for  a  term  of  years  may  be  extended 
under  an  elegiiy  yet  the  command  to  the  sheriff  does  not  bind  the  land  «o  as 
to  over-reach  the  sale,  in  the  same  manner  as  it  does  in  the  case  of  a  freehold 
estate.  This  distinction  appears  to  have  been  expressly  taken  in  Fleetwood's 
[  606  ^  ]  cose,  obi  snpra,  where  it  was  heldy  that  a  leasehold  for  years  may  be  extended 
on  an  elegit  if  it  is  in  the  possession  of  the  defendant  at  the  time  execution  is 
awarded.  Mr.  Serjeant  Hill  gave  an  opinion^  that  the  creditor  bad  a  right  to 
sue  an  elegit^  and  that  on  an  extent  sued,  the  title  of  tlie  judgment  creditor 
would  (as  in  the  case  of  freehold  lands)  have  relation  to  the  time  when  the 

judgment  was  docketed.     On  tlie  other  hand,  Mr.  Butler  thought  the  word 

« 

«<  goods''  in  the  tenth  section  of  the  statute  of  frauds,  did  comprise  leaselioldsv 
which  thcrefbre  were  not  bound  until  delivery  to  the  sheriff  of  the  writ  of  e3(« 
ecntion.  And  this,  on  the  authority  of  Fleetwood's  case,  may  be  pronounced 
tD  be  the  conreet  statement  of  the  law.  Mr.  Serjeant  Hill's  opinion  has  nevor 
been  followed  in  practice. 

On  the  subject  of  judgments,  it  may  not  be  amiss  to  mention  the  case  of 
WiUiams  ▼.  Frwe,  1  Sim.  Sc  Stu.  587^  the  question  in  which  was,  what  degree 
of  diligence  a  creditor  accepting  from  his  debtor,  by  way  of  collateral  se- 
curity, the  assignment  of  a  judgment  recovered  by  that  debtor  against  a 
stranger^  was  bound  to  use  for  the  purpose  of  enforcing  satisfaction  of  that 
judgment  His  Honor  however  would  not  enter  into  that  question  largely,  its 
the  creditor,  in  the  case  before  him,  had  recovered  possession  by  suing  oat 
execution ;  and  therefore,  in  referring  it  to  a  master  to  take  an  account  of 
what  the  creditor  had  received  or  might  have  received  without  his  vrilful 
default  or  neglect  in  respect  of  this  judgment,  his  Honor  thought  that  l^e 
should  in  troth  be  following  the  authprity  of  Mwre,  Ex  partem  t  Cox,  63,  witl^oul 
94opting  all  the  principlps  of  that  case*    1  Sim.  ^  St(i.  687, 
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power  vested  in.  the  sheriff,  by  the  section  of  the  statute  of  ««!*  «*^  ««- 

frauds  last-mentioned,    it   seems  it  must  be  confined  within  ^e/«tt«w€d(A> 

9uch  limits  as  the  statute  has  prescribed  to  the  execution  of  the 

power;  and  as  the  power  is  cat^^jou^/j^ confined  ''  to  do,  make, 

"  and  deliver  execution  unto  the  party  in  that  behalf  suing, 

'^  of  all  such  lands,  tenements,   &c.  as  any  other  person  or . 

**  persons  be  in  any  manner  or  wise  seised  or  possessed  of  in 

**  trust  for  him  against  whom  execution  is  so  sued,  like  as  the 

"  sheriff  or  other  officer  might  or  ought  to  have  done,  if  the 

<<  same  person  agunst  whom  execution  thereafter  should  be  so 


CC 


they  be  seised  of  in  trust  for  him  at  the  time  of  the  said  ex- 
ecution  sued,"*  it  is  apprehended  that  no  execution  can 
attach  under  this  act,  except  on  lands  of  which  another  per- 
son or  persons  be  seised  or  possessed  in  trusts  for  the  person 
against  whom  execution  is  sued  at  the  time  of  the  said  ex- 
ecution  sued* 

Thus  where  A.  seised  of  lands  in  fee.  Conveyed  them  in  Sam. 
October,  1682,  in  consideration  of  1270/.  to  B.   and  his  heirs, 
who  was  only  a  trustee  for  C.  and  his  wife  and  their  heirs* 
And,  by  indenture,  in  December,  1683,  between  B.  of  the  one 
part,  and  C.  and  E.  his  wife,  and  their  son  D.  on  the  other 
part,  it  was  agreed  (z)  that  B.  should  stand  seised  of  the  pre- 
mises to  the  intent  that  C.  and  his  wife  should  take  40/.  a-year     [  qo7  1 
for  their  lives,  and  that  the  rest  of  die  profits  should  be  paid 
to  D.  and  the  heirs  of  his  body.     The  lessor  of  the  plaintiff 
in  ejectment,  in  Trin.  Term,  1695,  recovered  judgment  against 
D.  on  a  bond.    In  July,  1699,  £•  and  D.  borrowed  600/.  of  s 
G.  die  defendant^  and  for  a  security  B.,  by  their  direction^ 

(x)  Hunt  ▼.  CoU$i  Com.  Rep.  226.  tion,  C.  14.    Bnt  some  text  writers 

[Principle  acknowledged  per  Hard-  treat  tliifl  case,  as  of  dubious  autho- 

wicIlc,  Cc  in  2  Atk.  107,  and  so  stated  rity,  see  Oilb.  U.  by  Sug.  77,  n.  an4 

by  Corayns,  C.  B.  who  argued  and  re«  Sug.  V.  Sc  Pur.  401),   but  without 

ported  the  case.    Com.  Dig.  Execu-  much  reason  as  it  should  seem.*— £4/.] 


(A)  It  follows  therefore,  that  a  purchaser  for  a  valuable  consideration  and  How  judgment 
without  notice,  obtahiing  a  conveyance  of  the  legal  estate  froip  the  trustee,  ^^^«j[?^^ 
and  of  the  equitable  interest  from  the  .ctfslvi  fue  truttf  will  not  be  bound  by  a  estate  U  in 
judgment  previously  entered  up  against  the  eeetui  fiie  trusty  upon  which  no  trustee. 
writ  pi  execution  shall  have  been  sued. 
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mortgaged  tlie  premiffea  to  the  defendant  fef  600  ye«n«  Tho 
lessor  of  tbe  plaintiff  in  1714  obtained  judgment  on  a  tdre 
facias  upon  the  first  judgmmt,  and  upon  diit  took  out  execu-> 
tion  by  ekgUi  and  the  isheriff,  after  an  inquisitim  which  found 
that  D.  was  seised  in  fee,  esrtended  one  moiety,  and  delirored 
it  to  the  lessor  of  the  plaintiff:  and  the  doubt  was  if  he  had 
any  title  by  the  statute  129  Car.  &  c.  8«  And  afta*  argument  by 
Sir  Constandne  Phipps  on  one'  side,  and  Sir  Edward  NcMlhey 
on  the  other,  it  was  determined  by  Mr.  Justice  Trac^  that 
die  execution  was  not  good;  for  the  words  at  the  time  of  the 
execution  sued  referred  to  the  seisin  of  the  trustee,  and  there- 
fore if  the  trustee  had  eonveyed  the  lands  before  execution 
aued,  though  he  wds  seised  in  trust  for  the  defendant  at  the 
time  ffthejudgmentf  the  lands  could  not  be  taken  in  execu^ 
tion.  And  Sir  Edward  Northey  said,  that  ever  since  the  act 
such  construction  had  been  thought  agreeable  to  the-  statute^ 
though  he  did  not  know  it  had  ever  been  judicially  deteiminedk 
And  a  case  was  mentioned  by  Mr.  Justice  Tracey  from  Ser- 
jeant Cheshire's  notes,  where  this  opimon  seemed  to  be  allowed 
by  Lord  Trevor,  and  was  not  contradicted  by  the  court. 

ExfrtuwHet       Now,  Since  according  to  the  express  letter  and  Judicial  con- 
^jwigmen  s^  gtruction  of  this  statute,  lands  held  in  trust  are  only  liable  to 


^S^'irMfJ^^  execution  on  judgments,  where  the  trustee  is  seised  or  posr 
vendor  tmd      sessed  of  them  at  the  time  of  the  execution  sued,  it  seems  to 

€om>€yaMce  is  , 

executed  brfere  foQow  as  a  necessary  consequence,  that  where  lands  are  in  the 
^III^HS^Cb),     hands  if  a  trustee  at  the  time  of  the  sale  and  conveyance  by 


Docirhu  m  (B)  This  is  uever  relied  on  in  practice.    A  purchaser  is  always  advised  to 

^^"^  reqaire  satisfaction  of  tlie  judgment  to  be  entered  on  the  records  of  the  court. 

The  maxim  on  which  this  doctrine  is  founded,  namely,  that  equity  foUows  the 
law  is  not  nnit ersal ;  for  equity  in  one  sense  rather  corrects  and  softens  the 
law  than  follows  it ;  and  where  rules  of  eqaity  are  opposed  to  rules  of  law, 
the  latter  must  yield  to  the  former.  Notice  takes  away  the  analogy.  The 
cases  at  law  and  in  equity  are  not  the  same  where  there  is  notice.  At  law  it 
is  immaterial  whether  the  party  have  notice  or  not.  But  in  the  Court  of 
Chancery  notice  affects  the  conscience  of  the  party,  and  a  person  having 
notice  comes  in  with  inferior  equity  to  the  person  of  whose  claim  or  Hen  b^  la 
informed  ;  and  although  the  purchaser  or  mortgagee  may  have  the  legal  estate, 
yet  he  has  not  eqnal  equity,  which  in  similar  cases  has  always  been  held 
sufficient  to  postpone  him.  The  doctrine  of  the  learned  author.  It  u  true» 
i  receives  some  support  from  the  circumstance,  that  not  a  single  mstaince  cm 


tie  eesim  que  inat,  neUce  oiT  judgmenta  agatiurt  thi  dsM  fite 

inui  is  hnnuOeridl  to  the  title  of  the  pnrchftser ;  for  judgments 

aM  not  specifie  Uen$  upoki  Kinds  held  in  trust,  such  lands  are 

merely  hable  to  execation^  in  the  seisin  or  possession  of  the 

trustee  of  a  person  beneficially  entitled  at  the  time  of  execution 

sued  out.     The  statute  of  frauds  has  merely  inrested  the 

sheriff  with  a  i>ower  to  make  and  deliver  execution  unto  the 

party  suing,  of  lands,  &c.  of  which  a  trustee  is  actually  seised 

or  possessed  in  trust  for  him  against  whom  execution  is  sued 

at  the  time  of  execution  sued.    If  the  trust  determines  before 

execution  sued  out,  such  lands  are  not  liable  at  law,  and  con-» 

aequently  not  in  equity,  ybr  equity  follows  the  law;  and  at 

common  law  we  have  seen,  that  lands  in  use,  or  in  trust,  were 

not  liable  to  judgments,  and  they  are  not  subject  to  execution 

on  a  judgment  by  statute  law,  uidess  the  trustee  of  the  person 

against  whom  execution  is  sued  be  seised  or  possessed  thereof 

at  the  time  of  the  execution  sued  out.    It  is  perfectly  clear  that  Judsmtni  imI 

an  elegit  could  not  be  executed  upon  a  trust  estate,  sold  and  ^^|^  ^j^  {n 

conveyed  to  the  purchaser,  either  by  the  common  law  or  undei^  *^  •^  «j«tty 

the  statute ;  if  such  lands  therefore  were  liable  to  a  judgment^ 

it  must  be  through  the  medium  qf  a  court  of  equity  by  bill  for 

rehef,  and  to  subject  die  lands  to  die  debt  in  the  hands  of  th^ 

purchaser :  but  there  is  no  ground  for  equity  to  give  such  re* 

Bef,  because  the  object,  in  respect  of  which  relief  is  asked,  is   • 

not  such  as  a  judgment  attaches  upon  as  a  Uen  at  law  or  in 

equity.     If  the  subject  were  liable  at  law  to  the  execution 

hat  protected  by  equity,  such  court  might  and  does  daily  give 

relief;  but  the  subject  is  not  protected  from  the  execution  by 


« 

be  fomd  io  the  reports  where  a  contrary  doctrine  has  been  holden  or  even 
•dvaaeed,  notwithstanding  it  is  a  case  that  must  have  frequently  occnrred. 
Bnt  grantiog  tite  utmost  force  of  that  argument,  still  a  purchaser  or  mort- 
gagee having  actnal  notice  of  the  judgment,  can  never  be  advised  to  forego 
the  uMal  requisition  of  demanding  satisfaction  to  be  entered  on  the  records 
of  the  eonrt,  or  requiring  an  adequate  indemnity  from  the  vendor,  and  when 
■eocssary  from  his  surety  also.  It  is  necessary  to  remind  the  student  (what 
poffliaps  he  might  from  the  preceding  observations  otherwise  confound),  that, 
generally  speaking,  trust  estates  are  liable  to  execution,  though  in  the  parti- 
cular instance  stated,  that  rule  may  be  circumvented  without  any  relief  in 
cqnity  ^  and  noU,  an  equity  of  redemption  cannot  be  taken  in  execution  for 
a  jadgment  debt*    See  ante,  vol.  1.  357  ;  also,  pages  563  and  627. 
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equiijf,  but  is  in  itself  nai  the  object  of  an  exeeution^  hayii^ 
pcLssed  out  of  the  seisin  and  possession  of  the  trustee  before 
execution  sued  out  into  the  hands  of  k  purchaser.  In  this  re- 
spect it  resembles  stock  or  a  legacy,  neither  of  which  a  court 
of  equity  will  pursue  under  an  execution  by  way  of  relief,  be- 
cause they  are  not  the  objects  of  an  execution  at  law.  There- 
[  609  ]  fore  when  a  purchaser  takes  an  estate  from  a  cestui  que  trust 
and  his  trustee,  before  execution  awarded  against  such  cestui 
que  trust  on  a  judgment,  he  thereby  acquires  that  which  is 
not  the  subject  of  an  execution  on  a  judgment  against  the  per- 
son of  whom  he  purchased  a^  law^  nor  consequently  in  equity ^ 

* 

and  then  notice  of  the  judgment  cannot  be  material,  since  that 
judgment  ceases  to  attach  upon  ihe  property,  if  it  be  not  in 
the  seisin  or  possession  of  the  trustee  of  him  against  whom 
execution  is  sued  out,  at  the  time  when  execution  is  sued  out., 

LtuMldt  nf'  The  cases  and  authorities  to  which  we  have  last  referred, 
time  fieri  faeioi  relate  to  trusts  of  the  freehold  and  inheritance;  but  it  is 
itja^erf  wUk  apprehended  that  the  same  principle  is  applicable  to  lease- 
hold or  chattel  trusts,  whether  we  consider  them  as  subject 
to  execution  at  common  law,  or  under  the  statutes  of  West- 
minster or  of  frauds ;  for  it  seems  perfectly  clear  that  execu- 
tion could  only  be  had  of  the  goods  and  chattels  which  the 
debtor  had  tempore  executionis,  or  the  day  of  the  writ 
awarded,  or  rather  at  tlie  time  it  is  lodged  in  the  sheriff** 
hands  (a)  (c). 

(a)  S  Atk.  739. 


qf  Judg"  (C)  This  is  now  considered  as  setUed  law.  Lord  Hardwicke  said,  a  leasehold 
JJ^'^^^j^ESjj*  ^^^  "  affected  by  an  elegU  or  flen  facim,  from  tiie  time  it  is  lodged  in  the 
when.  '     sheriff's  hands.    Burden  i,  Kennedy^  3  Atk.  738,  cited  ante,  toI.  i.  p.  281.     It 

is  hieumbent  therefore  on  the  purchaser  of  a  leasehold  estate  to  ascertain  thst 
do  execution  has  been  delivered  to  the  sheriff;  but  as  the  sheriff  will  not 
in  many  instances,  permit  his  office  to  be  searched,  this  informaUon  can  onlj 
be  obtained  by  inquiring  in  the  proper  courts  whether  any  judgments  against 
the  vendor  have  been  recovered.  As  to  an  elegii  of  leasehold  property,  if  a 
creditor  is  induced  to  relinquish  his  right  of  selling  the  whole  leasehold  estate 
under  a  fieri  fadoM  (which,  from  the  state  of  the  market  or  other  causes  hm 
foresees,  would  be  extremely  prejudicial  to  his  debtor),  and  sues  out  an  ^Aegit 
instead  of  a  fieri  fadas^  the  better  opinion  seems  to  be,  that  the  general  Ilea 
of  the  judgment  will  not  specifically  attach  on  the  leasehold  estate  until  the 
creditor  has  recovered  possession  by  means  of  a  judgment  in  ejectment. 
The  reasons  for  this  opinion  have  been  stated  at  the  latter  end  of  a  former 
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.  And  it  appears  that  courts  of  equity  have  governed  them-   &m€liiegii»/y. 
delves  by  this  rule  in  cases^  where  they  have  interposed  to 
subject  property  of  ihi%   nature,  under  the  jurisdiction  and 
influence  of  such  courts,  to  execution. 

Thus,  in  the  case  of  Angell  v.  Draper  (6),  the    bill  was,  j^^^}  ^f"  * 
that  the  plaintiff  had  obtained  judgment  against  T.  S.,  for  can  redeem 
lOOL  and*  that  the  defendant,  under  the  pretence  of  a  debt  equUy.musitue 
due  to  himself,  and   to    prevent   the    plamtiff 's    having  the  JJ'i^'**'*** 
benefit   of  his  judgment,   had   got   goods  of  J.  S.   of  great 
value  Into  his  hands,   sufficient  to  satisfy  his  debt,   with   a 
great  overplus,  and  prayed  an  account  and  discovery  of  these 
goods.     The  defendant  because  that  the  plaintiff  had  not  al-      [  610  ] 
leged   that  he  had   sued  out   execution,   and   had  actually 
taken  out  a  fieri  facias ;   for,   until  he  had    so   done,  the 
goods  were  not  bound  by  the  judgment,   nor  the  plaintiff 
entitled    to  a  discovery  or  account  thereof.    JEt  p^  curiam^ 
aHow  the  demurrer :  the  plaintiff  ought  actually  to  have  sued 
out  execution  before  he  had  brought  this  bilL 

So  in  the  case  of  Shirley  v.  Watts  (c),  in  which  a  judg-  Far  tiU  exeeu- 
ment  creditor,  who  had  not  taken  out  execution,  brought  a  am  no  lien  m 
bill  against  the  defendant  to  redeem   him,  who  was  a  mort-  ^^^^^^^Weato/e. 
gagee   of  the  leasehold  estate.      The  Master  of  the  Rolls 
(Sir  William  Fortescue)  said,  the    case    last    stated  was   a 
strcMiger  than  this,  because  there    seemed  to  be  fraud.      In 
the  present  case  there  was  not  the  least  suggestion  of  fraud, 
the  defendant  being  a  fair  and  bond  fide  creditor  by  mort- 
gage.    There  was   a   case  of  King  v.  Marshall,  last  Term, 
upon  a  bill  by  a  judgment  creditor  to  redeem,  which  came 
on  before  Lord  Hardwicke,  when  he  asked  for  the  writ  of  ex^ 
ecution ;    and,  upon  its  being  produced,   admitted    the  judg- 
ment creditor,  for  this  reason,   to  redeem.     For  want  of  its 
bdng  taken  out  now,  the  bill   must  be  dismissed,  because 

(6)  1  Tern.  399. 

(c)  S  Atk.  too.    [A  C.  ante,  vol.  t.  981,  ^uod  vide.'r^Ed,] 


w>te,  see  ante,  604,  5,  6,  n.  (Z),  to  which  refrrence  is  made  for  more,  both  on 
tlttk  sabject  and  on  judgments  in  general. 

Vol.  U.  E 
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iiU  exectdionj  the  plaint^  lias  no  lien  4N1  the  kaadliold 
estate,  and  decreed  accordmgly. 

Oh$€rt9ium  on  The  reader  will  no  doubt  have  observed,  that  in  the  cases 
Mies.  of  Angell  v.  Draper,  and  Shirley  v.  W(ttts    last  stated,  the 

phuntifis  were  unable  to  enforce  their  executions  at  kw  against 
the  goods  in  the  one  case,  and  the  leasehold  estate  in  the 
other,  the  same  being  hypothecated  or  pledged,  and  redeem- 
aUe  only  by  the  interposition  of  a  court  of  equity.  It  was 
therefore  necessary  to  apply  to  a  court  of  equity,  on  the 
common  equity  among  creditors  of  redeeming  each  other; 
but  though  the  court  admitted  the  right  to  redeem,  it  was 
clearly  held,  in  both  instances,  that  the  plaintiffs,  in  order 
to  entitle  themselves  to  the  interposition  of  the  court,  must 
sue  out  executiDni  that  is,  they  must  first  entitle  themselves 
to  an  execution  at  law,  and  it  was  admitted,  that  when  that 
was  done,*  they  would  then  be  entitled  to  the  equitable  inter- 
position of  the  court,  to  enable  them  to  redeem  these  chattels, 
which,  beyond  the  lien  of  the  mortgage^  thereon,  were  the 
proper  subjects  of  an  execution  at  law,  and  only  protected 
by  the  predicament  in  which  they  stood  firom  that  execution, 
without  the  interposition  of  a  court  of  equity. 

NoexeeuiUw^  If  these  observations  are  well  founded,  it  is  apprehended 
moi^in  ddior  ^^^  ^^  sheriff  cannot,  at  law,  execute  a  judgment  upon  a 
at  time  qf  writ  term  of  years  held  in  trust,  unless  it  be  held  in  trust  for 

awarded,  i  .  i  •  .  2» 

[  611  1  the  person  against  whom  execution  is  sued  out,  ai  the  time  of 
t/te  writ  awarded;  and  that  if  it  be  necessary  to  go  into  a 
court  of  equity  to  assist  such  execution  against  a  trust  estate, 
the  plaintiff  in  equity  must  ^rst  place  himself  in  that  situation 
which  entitles  him  to  execution  at  law,  independent  of  the 
equitable  predicament  in  which  the  object  of  his  execution 
happens  to  be  placed,  and  then  his  success  will  depend  upon 
shewing  that  he  is  entitled  to  the  equity,  which  he  prays  by 
his  bill  (d). 


rf  iudg»  (D)  The  lien  of  jadgments  may  be  considered,  1st.  as  it  regards  the  owner, 

m^<5,  ae  to  ^p^j  ^^^  ^^\y^  ^^  ij  regard^  a  pnrchaser.    As  to  the  owner,  aconrtof  eqaity 

a  f  Of  or,  ou  nie  ..•               .,       , .             .          .                                                                   .        /• 

freehold  and  ^"^  ^^^^^  ^^^  '■^■^  ^  ^^^^  shelter  under  a  legal  title  or  other  teehmcality,  for 

Uatfhold  cf*  the  parpose  of  avoiding  his  own  inciim|>nuice ;  and  therefore,  in  whatever  way 
tales. 


n 
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fSktceMiu}pLe4ni^  noM^.be  entUM  IP  the  Uei^tV  4^  ^^rjn,  ijt  wUi  |iot  in 
equity  be  allowed  to  protect  him  from  his  own  judgment,  whilst  it  will  be 
allowed  to  protect  him  and  all  third  persons  who  have  no  notice,  from  jadg- 
ments  and  incnmbrances  not  their  own,  provided  such  legal  estate  be  created 
in  point  of  time  prior  to  the  period  whep  the  jien  of  the  jadgments  or  other 
incumbrances  attached  on  the  estate.    And  as  before  the  statute  of  frauds,  a 
^oort  of  equity  would  relieve  the  incumbrancer  from  a  conveyance  to  trustees 
created  mala  conscientia  for  the  very  purpose  of  avoiding   the  debtor's  own 
judgment,  by  removing  the  legal  estate  so  placed  in  trustees  out  of  the  way 
of  the  judgment  creditor,   there  appears  no  reason  why  the    same   equity 
piMKild  not  stUl  be  administered ;  for  the  atatute  Jias  not  altered  the  case,  and 
it  is  certainly  contraiy  to  .all  e^nity^  that  a  debtor  should  ret^n  in  his  own 
bauds  the  means  of  circumventing  the  perhaps  only  productive  remedy  which 
may  remain  to  his  creditor,  and  there  are  many  instances,  where  a  convey- 
ance.to  trustees  woold  not  be  fniudalent  within  the  statute  of  iSEHz.  c.  6. 
(according  to  the  interpretation  that  statute  has  received)  which  conveyance 
would,  nevertheless,  be  sufficient  to  debar  the  creditor  and  incumbrancer  from   ^ 
all  remedy  for  his  debt  or  lien  ;  and  this  relief  in  equity  must  have  been 
afforded  not  only  against  tmsts  of  freehold,  but  also  agaixist  trusts  of  chattel 
interests  cur  terms  for  years,  such  interests-  being  capable  of  ownership,  and 
consequently  of  being  clothed  with  a  trost  by  transfer  from  one  owner  to 
another.    This  latter  doctrine  is  the  more  material  now,  as  trusts  of  terms 
for  years,  we  have  seen,  are  not  within  the  lOth  sect,  of  the. statute  of  frauds, 
vide  ante^  604,  n.  (Z).    The  mode  of  relief  afforded  the  creditor  was,  by 
permitting  him  to  ane  ont  his  elegit  against  the  inheritance,  as  if  the  term  or 
legld    estate  were   merged,  and    the    inheritance  brought  into   possession. 
But  equity,  though  it  removed  the  term  or  legal  estate  out  of  the  way  of  the 
creditor  as  against  the  debtor  himself,  considered  it  still  in  existence  in  favor 
of  a  bonA  fide  purchaser  or  mortgagee,  to  protect  them  from  debts  and  incnm* 
brances  not  their  own  ;  and,  therefore,  there  is  still  a  difficulty  in  the  way  of 
relief  to  a  judgment  creditor  against  a  conveyance  to  trustees,  where  a  pur- 
chaser or  mortgagee  has  subsequently  acquired  the  legal  estate  without  notice, 
because  such  a  purchaser  or  mortgagee  has  equal  equity  with  the  judgment 
creditor  and  the  legal  estate  also,  and  that  difficulty  is  considerably  augmented 
by  the  circumstance,  that  no  case  is  to  be  found  in  tlie  books  where  such  jelief 
has  been  granted. 

fdly.  As  it  regards  a  purchaser : — Purchasers  of  the  inheritance  are  divisible  Lien  o/  judg- 
into  four  general  classes,  1st.  where  the  .whple  legal  estate  is  in  the  vendor ;  ^!^^j^-  ^'* 
|d.  wbere  the  whole  legal  estate  is  outstanding  in  a  trustee  for  the  vendor;  gession  of  mort- 
Sd,  where  the  legal  reversion  is  in  the  vendor,  and  a  long  satisfied  term  is  out-  gogee  on  pur» 
standing  in  a  trustee  for  him  to  attend  the  inheritance ;  and  4th.  where  the  ' 


teiTu  is  in  the  vendor  and  the  reversion  in  fee  ontstanding  in  a  trustee  for 
.him.  ,On  the  first  class,  the  judgment  attaches  from  the  time  it  is  docketed 
by  the  4  &  5  W.  &  M.  c.  20,  and  nothing  can  affect  or  defeat  it ;  see  ante, 
voL  i.  p.  .273,  note  (O).  On  the  second  class  the  judgment  attaches  only  f  612  ] 
from  the  time  of  execution  sued.  Hunt  v.  Colet^  ante,  606  a.  In  the  thiid  > 
case,  the  judgment  will  attach  on  the  reversion  frqpi  the  time  It  is  docketed 
.)»Qtnot  on  the  term,  provided  it  be  created  prior  in  time  to  the  docketing  of 
the  judgment,  for  the  trust  of  the  tierm,  we  hftve.9een,.is  ,not  within  the  lOtfa 

E  2 


i 


612  a  CHAP.  XIV.  OF  NOTICE 

Terms  fer  Chattels  real,  or  terms  for  years,  are  of  two  kinds  (e\ 

years,  d^gr-  ^         '  ^  ^ 

etU  kmdB, 

First,  terms  in  gross. 

Secondly,  terms  attendant  upon  the  inheritance. 

Terms  attendant  upon  the  inheritance  may  again  be  divided 
into  two  kinds. 

First,  Terms,  the  purposes  of  whose  creation  are  answered, 
and  which  attend  the  inheritance  by  presumption  of  equity. 

Secondly,  Terms,  the  purposes  of  whose  creation  are 
answered,  and  which  have  been  expressly  assigned  to  attend 
the  inheritance* 

Terms  in  grom      Ist.  As  to  terms  in  gross,  or  Terms;  the  purposes  of  whose 

creation  are  not  answered,  but  whi^ch  are  in  the  condition  of 
bearing  fruits,  it  seems  not  to  admit  of  a  doubt,  but  that  the 
reversioner- or  remainder-man,   expectant  upon  the  determi- 
nation of  such  terms,  has,  during  that  state  of  fructification, 
no  greater  or  other  interest  therein,  than   a  mere  right  te 
TermB  in  gross  redeem  them,  on  fulfilling  the  purposes  of  their  creation.    Such 
^tcutwnonj^'"  terms,  therefore,  are  not  subject  to  an  execution  at  common 
meni  agahui     j^w   on  a  ludiFment  afi^ainst  the  reversioner  or  remainder-man 

rsverstontr  {¥)•  .  . 

of  the  inheritance ;  because  at  law  we  have  seen  they  are 
considered  as  separate  from  the  inheritance,  and  as  a  distinct 
and  different  species  of  property,  the  law  taking  no  notice 
of  any  ownership  distinct  from  the  legal  estate ;.  and  that 
they  are    not  liable   to   an   execution,   under  the  statute  of 


section  of  the  statnte  of  fraadt,  and  consequently  the  purchaser  or  mortgagee 
may  protect  himself  under  the  term  even  If  he  have  notice  of  the  judgment  ^ 
sed  vide  what  is  said  as  to  the  point  of  notice,  ante,  p.  607,  in  nstis.  In  the 
fonrth  case,  the  creditor  may  seff  tlie  legal  term  in^  his  debtor  as  a  chattel 
under  a  fieri  f»eia»f  for  the  debtor  has  both  the  legal  estate  and  the  beneficial 
interest  in  the  term,  by  means  of  a  secondary  trust  in  his  favor ;  and  it  must 
be  supposed,  that  the  law  behig  so  Hr  known  to  him,  he  intended  by  taking 
the  legal  estate  of  the  term  himself,  to  subject  the  term  to  the  lien  of  his 
creditor. 

(E)  See  ante,  vol.  i.  45r. 

(F)  But  the  reversion  of  itself  may,  it  seems,  be  taken  in  eitecntion,  see 
ante,  vol.  u  p«  f5r,  note  (K),  and  post,  631. 
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frauds,  seems  a  necessary  consequence  firom  the  decision  in 
the  case  of  Lyster  v.  Dolland  (d),  by  which  it  was  determined, 
that  the  equity  of  redemption  of  a  mortgage  term,  is  not 
within  that  clause'  of  the  statute  of  frauds  which  relates  to 
judgments.  Such  terms,  therefore,  are  only  subjected  to 
judgments  in  equity,  by  virtue  of  the  equity  which  permits 
subsequent  incumbrances,  and  creditors  to  stand  in  the  place  [  613  ] 
of  their  debtors,  and  by  redeeming  prior  incumbrances  upon 
their  property,  lay  it  open  to  an  execution,  which  such  coiurt 
will  aid* 

Sdly.  As  to  terms,  the  purposes  of  whose  creation  are  an-  AUeHd^i 
swcred,  but  which  have  not  been  assigned  to  attend  the  in- 
heritance, their  liabihty  will,  it  seems,  depend  on  the  kind  of 
connection  or  relation  there  is  between  the  ownership  of  such 
term,  and  of  the  inheritance,  that  forms  their  union  in  equity,  ' 

or  gives  the  former  the  quality  or  capacity  of  being  considered 
as  attendant  upon  the  latter. 

Now,  we  have  seen  {e\  that  the  connection  or  relation  that  PrincipU  qfat- 
subsists  between  the  ownership  of  such  term,  and  of  the  in-  ^' 

heritance  which  forms  their  union  in  equity,  or  gives  the  former 
the  quality  or  capacity  of  being  considered  as  attendant  upon 
the  latter,  where  no  trust  is  declared  for  that  purpose,  is  merely 
by  construction  in  equity,  founded  upon  the  conclusion,  that 
such  attendaney  is  convenient  and  desirable  for  the  protection 
of  real  estates,  and  to  keep  them  in  a  right  channel,  by  which 
means  the  dominion  of  them  is  preserved  entire. 

But  it  has  been  observed  (/),  that  the  owner  may  prevent  ^o  anuimeiwe 
the  constructive  coalition  of  the  terms  and  inheritance,  if  (for  agaiiut  exprm 
any  particular  purposes)  he  thinks  fit  to  do  so,  and  keep  them      ^^*^"*    , 
as  distinct  as  they  were  at  the  creation  of  the  term,  by  de-  > 
elating  his  intention  to  be  so;  for  such  coaUtion  is  merely  by 
construction  in  equity,  upon  a  presumed  acquiescence  of  the 
owner  of  the  inheritance  to  that  which  primd  facie,  appears 
most  for  his   benefit.      But  such  declaration   precludes  all 

(<f)  Ante,  Tol.  u  S54 ;  et  ¥ide  t Yes.         (e)  Ante,  vol.  i.  459. 
ifo.  iSl,  and  3  BrQ.  C.  C.  478.  400.  (/  )  Ante,  toI.  U  465.  469. 
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^ound  for  consti^ction  in  eijuity,  and  puts  the  matter  entirely 
upon  the  footing  of  the  option  of  the  owner,  which  he  cer- 
tainly has  a  right  to  make,  as  incident  to  his  property  and 
ownershi{) ;  whether  his  option  is  more  or  less  convenient  in 
1^  end,  than  that  which  equity  would  have  presumed  for  him, 
is  immaterial,  fot  quiUbet  potest  renundare  juri  pro  se  iit- 
ttbdUcto. 

Purchaser  honA  Now  if  it  be  admitted,  that  the  union  of  the  term,  and  the 
aJufieJTand^  inheritance  in  these  cases,  depends  upon  the  acquiescence  of 
unaangned        ^^  owner  (as  it  is  presumed  this  must  be  admitted,  because 

•     term,  mrptected  .  .  . 

againit  judg-  equity,  which  aims  to  effectuate,  will  never  make  a  constiiiction 
he  has  notice*  contrary  to  the  declared  intent  of  the  parties  interested) ;  and 
Semb,  j£  j^.  ^^  likewige  admitted,  that  a  trust  estate  is  only  liable  to 

execution  in  the  hands  of  a  trustee,  at  the  time  of  execution 
awarded,  then  it  seems  to  follow  as  a  necessary  consequence, 
that  the  reversioner  or  remainder-man,  expectant  on  the  de- 
[  614  ]  termination  of  such  terms,,  together  with  his  trustee,  may  alien 
such  terms  absolutely  independent  of  the  inlieritance,  and  that 
the  purchaser  thereof  will  be  entitled  thereto ;  and  that 
such  terms  in  the  hahds  of  the  alienee,  will  not  be  subject  to 
an  execution,  on  a  judgment  against  the  cestui  que  trust: 
now  if  that  would  be  the  case,  if  such  terms  were  aliened  for 
a  valuable  consideration,  separate  and  distinct  from  the  in- 
heritance, there  appears  to  be  no  reason  why  a  purchaser 
for  a  valuable  consideration  of  such  term,  and  also  of  the  in- 
heritance, should  not  be  protected  during  the  continuance  of 
the  term  from  a  judgment,  whether  he  purchased  tcith  or 
without  Tiotice;  because,  as  to  the  term,  he  has  purchased  a 
subject,  not  liable  to  execution  on  a  judgment  at  coifunbn  law, 
or  under  the  statute  of  frauds ;  and  there  seems  to  be  no 
equity  to  induce  a  court  of  equity  to  subject  such  term  in  the 
hands  of,  or  held  in  trust  for,  a  purchaser  for  a  valuable  con- 
sideration, to  a  judgment  against  the  vendor,  such  judgment 
being  no  hen  thereon,  either  at  common  law,  or  under  the 
statute  of  frauds :  and  as  such  term  is  perfectly  under  the 
direction  of  the  owner,  it  seems,  that  if  the  owner  directs  it  to 
flow  in  the  channel  in  which  the  inheritance  is  limited  by  the 
purchaser's  deed,  it  wifl  become  consolidated  with,  and  pArt  of, 
that  inheritance  so  limited,  hot  so  as  to  merge  and  extinguish 
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in  that  inheritance,  but  so  as  to  continue  the  benefit  of  the 
lenn  to  tke  alienee  of  the  inheritance* 

When  a  incUnnent  creditor  takes  out  execution  airwist  a  ^^^n"  »»^  «•" 
remainder-man,    or  reversioner  expectant  upon   a  term  for  temif  removed 
years  resulting,  or  in  mortgage,  or  in  gross  bearing  fruits,  and  ju^H^t  ^. 
finds  himself  impeded  by  such  term,  there  appears  to  be  an  diiofe  wmf  m 

.      .  .  '^  agtnnst  aamier, 

obvious  equity  in  his  favor  to  entide  him  to  apply  to  a  court  of  M  «oi  «« 
equity,  to  subject  the  term  to  his  execution,  he  redeeming  chater  evem 
the  mortgage  or  discharging  the  demands  upon  it ;  because  in  ^^  notice- 
such  case,  the  execution  against  the  term  is  prevented  merely 
by  subsisting  trusts  with  which  it  is  bound,  which  being  dis^ 
charged,  it  becomes  a  trust  for  him  against  whom  elcecution  ia 
awarded  at  the  time  of  the  writ  awarded,  and,  consequently 
an  equity  arises  imder  the  statute  of  frauds,  to  subject  the 
term,  beyond  the  charge  thereon,  to  the  execution*  But  if 
the  term  be  parted  witli  by  the  person  against  whom  the  exe- 
cution is  used,  before  execution  awarded,  so  that  such  term 
ceases  to  be  the  object  of  an  execution  at  law,  where  is  the 
superior  equity  of  a  judgment  creditor  to  better  his  case  in 
equity,  or  to  give  him  any  remedy  against  a  pui^haser  for  a 
valuable  consideration,  with  or  without  notice,  that  he  has  not  [  615  ] 
at  law,  or  under  j:he  statute,  or  to  change  the  right  of  parties. 
Why  should  equity  go  further  than  the  law  ?  I  know  of  no 
instance  in  which  it  does  so.  Equity  in  such  case  ought  to 
follow  the  law,  and  as  the  plaintiff  in  judgment  could  not  ex- 
tend the  land  in  the  possession  of  the  assignee  of  the  term 
holding  beneficially,  so  neither  ought  he  to  extend  it  when  he 
holds  in  trust  for  a  purchaser  of  the  inheritance.  Such  term 
is  not  shielded  against  an  execution  by  the  interposition  of  a 
trust  between  it  and  the  legal  owner,  in  which  cases  equity 
withdraws  its  protection,  but  it  has  ceased  to  be  subject  to 
such  execution,  having  become  the  property  of  a  purchaser  for 
a  valuable  consideration,  before  the  judgment  creditor  had 
gained  a  lien  thereon  by  taking  out  execution, 

Sdly.  As  to  terms,  the  purposes  of  whose  creation  are  anr  PitrchMermA 

*  notice  M&t  two* 

swered,  and  which  have  been  expressly  assigned  to  attend  the  teeted  by  at- 
inheritance.    It  seems  reasonable  that  such  terms  should  not  sed^'sMulu'u 
b^  considered  as  an  obstacle  to  the  execution  of  judgments  *«»^  "'^  ^ 
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9'gnfd  to  ai'  against  the  inheritance,  when  held  in  trust  for  a  person  who 
^  *  is  affected  with  actual  notice ;  because  a  trust  of  a  term,  which 
is  by  express  declaration  attendant  upon  the  inheritance,  is 
of  the  same  nature  with  the  inheritance.  It  is  a  shadow, 
an  accessary  to  it,  for  otherwise  it  could  not  be  attendant 
upon  it.  Such  a  term,  and  the  inheritance  on  which  it  is 
attendant,  become  consolidated.  Such  term,  therefore,  goes 
with  the  fee,  and  is  the  inheritance  itself.  Therefore  the  tnis- 
.  tees  thereof  may  be  considered  as  trustees  for  all  incumbrances 
subsisting  on  that  inheritance,  upon  which  it  is  attendant,  and, 
consequently,  for  creditors  by  judgment  pending  its  attendancy, 
unless  it  .be  in  the  case  of  an  intermediate  purchaser  without 
notice,  in  which  case  a  court  of  equity  will  sever  such  term 
from  the  inheritance.  And  if  this  be  a  just  view  of  the 
nature  of  a  term,  attendant  by  express  declaration  on  the  in- 
heritance, it  will  follow  of  course,  that  whoever  takes  of  such 
trustee  an  assignment  of  such  term,  with  express  notice  of  a 
judgment  pending  its  attendance,  takes  in  truth  to  that  ex- 
tent, an  assignment  of  a  trust  estate,  with  notice  of  a  trust, 
and,  consequently,  takes  subject  to  the  trust  of  which  he  has 
notice  (a), 

Jhdtituintfxi      ((^)  A^stinction  is  here  made  between  the  protectioo  afforded  by  a  term 
quniumeik  assigned  on  an  express  trust  to  attend  the  inheritance,-  and  the  protection 

afforded  by  a  term  attendant  by  cpnstrnction  in  eqnity  only,  and  the  latter 
species  of  term  is  considered  as  having  a  greater  protective  qnality  than  the 
former,  inasmuch  as  it  wM  defend  a  purchaser  even  with  notice  from  the 
attacla  of  the  judgment  creditor.  The  argument  inducing  this  conclusion 
depends  entirely  on  the  difference  which  the  learned  author  supposes  to  exist 
[  616  ]  between  the  two  terms.  He  considers  the  one  till  actually  assigned  as  a  term 
in  gross,  with  all  the  attribntes  of  that  species  of  term ;  and  the  other  as  an 
attendant  term,  with  even  less  qualities  than  it  really  possesses.  He  views 
the  legal  operation  of  the  term  attendant  by  construction  in  equity,  witliont 
any  of  its  equiuble  incidents,  and  the  equitable  operation  of  the  term  ex- 
pressly assigned  to  attend  the  inheritance,  without  any  of  its  legal  effect.  The 
consequence  is,  that  the  legal  consideration  of  the  one  term  is  opposed  to  the 
equitable  consideration  of  the  other.  But  if  in  the  instance  of  a  term  ex- 
pressly assigned  to  attend  the  inheritance,  a  court  of  equity  will  relieve  against 
the  maxim  at  law,  **  that  every  term  is  a  term  in  gross,"  where  the  purchaser 
has  noiice  of  the  judgment  or  incumbrance  (though  in  other  cases  where  the 
.  purchaser  has  no  such  notice,  it  will  permit  that  maxim  to  prevail);  then  in 
the  instance  put  by  the  learned  author,  of  a  term  never  actually  assigned  to 
attend  the  inheritance,  but  which  is  nevertheless  attendant  by  implication  io 
equity,  and  in  fact  an  attendant  term  for  every  purpose,— why  should  the 
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To  resume  our  attention  to  the  subject  of  no^e. 

coort  depart  from  its  rnle,  and  hold,  that  a  purchaser  even  with  notice  shall, 
in  socb  a  case,  be  permitted  to  avail  himself  of  Ae  maxim  at  law,  that  every 
term  is  a  term  in  gross? 

It  is  submitted  in  derogation  of  the  argument  suggested  by  the  learned   Ontwogrwmds^ 
tnthor,  1st,  that  meeting  him  on  his  own  ground,  there  is  no  material  differ* 
ence  between  a  term  expressly  assigned  to  attend  the  Inheritance  and  a  term 
attendant  by  comtmction  in  equity  ;  and,  tdly,  that  supposing  his  doctrine   , 
correct,  it  would  tend  to  subvert  the  original  and  elementary  principles  of 
tlie  Court  of  Chancery,  in  regard  to  notice  in  general. 

Terms  for  years  became  first  attendant  on  the  inheritance  solely  by  con-  Nb  nuUerioi 
strection  in  equity.    The  practice  of  declaring  them  so  attendant,  expressly  °^^^y^^^ 
by  writing,  was  an  after  InveBtkm,  merely  declaratory  in  so  many  words  of  jtresitf  oo^- 
the  rule  of  conrt;  and  was,  and  still  is,  so  (kr  as  the  attendant  quality  of  the  ^»  ^i^  '^^^ 

^■^^^^a#M^a^Mv       Ja^tf 

term  is  concerned,  mere   surplusage.     The  term  would  equally  attend  and  impn^ign  ^  - 

protect  the  Inheritance,  as  well  without  an  express  declaration  as  with  it.  equity.  ^ 

The  rale  in  equity  is,  that  when  the  trusts  of  the  term  are  satisfied,  and  the 

psrticular  purposes  for  which  It  was  raised,  answered,  and  there  is  no  pro- 

riio  of  cesser   annexed   to   its  original  creation,  the  term  shall  thenceforth 

become  attendant  on  the  inheritance.    Best  v.  S^amp/ord,  Pre.  Ch.*t52.  S.  C« 

t  Freem.  288.    This  rale  is  inter  leges  wm  eeripiae  of  tlie  Conrt  of  Chancery, 

One  of  the  earliest  cases  wherein  it  is  alluded  to  is,  that  of  Tike  Attomey^Ge" 

arrei  v.  Ssmfs,  3  Ch.  Rep.  37,  a  case  determined  eight  years  previously  to  the 

passing  the  statute  of  frauds.    And  even  then,  express  declarations  in  writing 

were  not  uncommon,  as  may  be  inferred  from  the  remarks  of  Sir  Matthew 

Hale,  in  Marak  v.  Lee,  i  Cb.  Ca.  I6«.  166,  and  fVent  337,— a  case  determined 

tboat  a  year  afterwards,  and  seven  years  before  the  statute  of  frauds,  where 

the  doctrine  of  attendant  terms,   both  by  express  declaration  and  eonstrac- 

tioo  in   equity,  is  treated  with  a  familiarity  which  implies,  that  it  was  long 

ere  then   placed   among  the  settled  rules  of  the  court.    The  7th  section  of 

the  statute  of  frauds  declared,  that  all  trusts  should  be  in  writing,   but  the 

racceediuff  section  expressly  exempted  constructive  trusts  from  the  operation 

of  the  act ;    and  certain  it  is,   that  courts  of  equity  still  continue  to  treat  a 

term  for  years,  the  trnsts  of  which  have  been  satisfied,  as  attendant  on  the 

ioberitance  without  any  writing  to  that  efiect,  and  will  compel  the  trustee  to 

>iiign  it  as  the  owner  of  tlie  Inheritance  shall  appoint.    If,  therefore,  says 

Mr.  Omun  Hall,  in  a  late  ingenious  pamphlet,  p.  28.  *'  it  appears  tliat  trust 

terms  were,  at  the  time  the  statute  was  passed,  and  long  before,  attendant 

QIHm  the  inheritance  by  construction   of  equity,  and  continue  to  be  so  con- 

itmed   at    this   day  ;   and  that  all  terms  which  exist  in  this  state  and  are 

tvaiiable  against  dormant  incumbrances,  were  firat  made  attendant  by  such 

eqaitable  construction  and  not  by  express  declaration,  and  that  such  express 

declaration  although  usefal,  is  not  absolutely  necessary  even  at  this  day,   to 

■tke  them  attendant;  it  may  be  fairly  contended,  that  they  are  in  effect  and 

character,  mere  constrnctive  trusts,  so  long  as  they  continue  attendant.*    In 

what   particular  does  a  term  attendant  by  constrnction  in  equity,  differ  in 

point  of  character  and  actual  benefit  to  the  pnrchaser  or  mortgagee,  from  a 

tann  expressly  assigned  to  attend  the  inheritance ;  but  that  ia  the  latter  in- 
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CHAP.  XIT. 


OV   VOTICft 


Decree  nof  «•• 

tiee  qf  wuUtere 
dUputed. 


A  decree  made  id  court  of  equity  is  not  impHed  notice  to 


deeiroy  effect 
•fmetwd  110- 
tke* 


9  the  tniBU  of  tbe  term  wUieb  arise  voder  the  role  in  equity,  htvo 
[  617  ]  been  embodied  in  so  many  words?  The  latter  term  is  precisely  what  eqoity 
hadmadeitbeforeany  written  descripth>n  of  it  occnrrsdy  and  does  not  lose  iti 
chsracler  1^  being  described  in  writing.  It  shonld  conseqnently  follow,  that 
the  opefatiott  of  a  tem  expressly  assigned  to  attend  the  inhevitancoy  shoohi  bo 
eqaallj  potent  in  rognrd  tQ  BOticoy  with  the  ofibet  of  a  term  attendant  by  con- 
atriictioB  m  eqoity  merely ;  bat  the  learned  anthor  has  denied  this  of  the  first 
species  of  term,  and  if  the  second  be  in  character  and  effect  exactly  simitar, 
the  nectspmry  conclusion  is,  that  the  eonstrnetif  ely  attendant  term,  will  not 
have  any  greattr  power  in  reference  to  the  subject  under  diacumioo,  than  the 
term  expressly  assigned  to  wait  on  the  inheritance.  The  diftinction  tl^ 
havfaig  faHftd  whereon  the  argument  in  the  text  is  founded,  the  deduction  drawn 
from  it  must  also,  it  is  submitted,  fall  to  the  ground.    But, 

f  dly.  The  doctrine,  that  a  purchaser  homA  fide  with  notice  of  a  Judgment 
may,  by  procuring  in  a  satisfied  but  unassigned  tenu  to  attend  the  inherit- 
ance, over-reach  the  lien  of  the  judgment  creditor,  is  a  doctrine  which,  if 
admitted,  diametrically  coiitravenes  other  doctrines  of  the  court,  equally  well 
settled  and  acknowledged.    Thus,  if  a  first  mortgagee  make  further  advances 
after  notice  of  intervening  incumbrances,  be  will  not  be  permitted  to  tack 
them  to  his  mortgage,  ante,  toI.  i.  At8.    So  where  there  was  a  mortgage  for 
securing  all  further  advances  of  which  a  second  mortgagee  had  notice,  and 
the  second  mortgagee  filed  a  bill  to  redeem  withoot  paying  advances  made  after 
his  mortgage ;  Lord  Cowper  dismissed  the  biU,  saying,  Uwn  ike  /M§  rf  ike 
eecemd  morigagee  wUk  m4iee  ie  Uke  tmek  «  security,  ante,  vol.  i.  645.    In  like 
manner.  Lord  Hardwicke  said,  in  Memd  v.  Orrer^f^  3  Atk.  298.—"  Now  to  be 
sure,  notice  in  a  court  of  equity  is  extremdy  material;  for  if  a  person  will 
purchase  with  notice  of  another's  right,  his  giving  a  consideration  will  not 
avail  him,  for  he  throws  away  his  money  voluntarily,  and  of  his  ovm  free 
will  ?"    The  same  noble  and  learned  Lord  in  another  case  observed,  that  the 
taking  of  a  legal  estate  after  notice  of  a  prior  right  made  the  party  a  mtim 
fide  purchaser ;  for  be  knew  the  first  purchaser  had  the  clear  right  to  the 
estate  \  and,  after  knowing  that,  he  took  away  the  right  of  another  person  by 
getting  the  legal  estate ;  and  his  Lordship  added,— ^<  Now,  if  a  person  does 
not  stop  his  hands,  but  gets  tbe  legal  estate  when  he  knows  the  right  in  eqoity 
is  in  another,  maeMmitw  ad  ctr^umosnieMiMm,  Dig.  lib.  4.  tit.  5.  L«xS;  and 
it  is  a  maxim  too  in  our  law,  that>nius  ei  dnhu  nemimi  patroemmi  debenit  3  Rrp* 
78  b.''    Le  Neve  v.  Le  Nmte^  3  Atk.  654.    On  this  latter  principle,  therefore, 
it  is  submitted,  that  the  doctrine  in  the  text  cannot  be  maintained ;  for  in  all 
cases  where  a  party  has  express  or  implied  notice  he  comes  in  frandnlently, 
and  even  if  he  has  the  good  fortune  to  obtain  a  prior  legal  term  or  esfate,  yet 
notice  will  destroy  all  benefit  he  may  otherwise  derive  from  ikat,  reducing  his 
equity  below  that  of  the  person  of  whoso  claim  he  is  informed,  and  givhog  to 
such  eUumant  a  superior  equity  which  the  possesrion  of  the  legal  estate  alone 
will  not  counter-balance.    And  this  opinion  agabut  the  learned  author's  dis- 
tinction is  submitted  with  the  greater  confidence,  as  it  is  a  distinction  not  only 
disregarded  m  praeticei  hot  aiiifonnly  opposed  by  all  fobsequent  text  wHften 


£XPRE9t  ANl^  Ilf PLIED.  617  tf 

t  pureliasef  of  the  nfatter  detenakied^    alter  the  catuie   is 

ended  {g)  (h). 

4 

There  i&  no  case  in  which  equity  has  determined  the  pro^     [  618  ] 
perty  of  goods  to  be  affected  by  reason  of  a.  lis  pendens,  where  f^Jl^rti3S"V^ 
possession  is  the  principal  evidence  of  ownership,  as  of  per*  notkt* 
sonal  chattels'  (h)  (i). 

If  there  be  several  mortgages  of  lands  lying  in  a  registered  Regittraiwm 
courtty,  each  of  them  being  registered  ki  their  proper  order,  ^tSecliy!^^' 

(/)  t  A&.  59f  •  dem  uid  decree  U  considered  at  large 

(A)  9  Ves.  tii»    [The  two  last  re-  Id  a  former  page  and  note.    See  ante/ 

ferences    are    incorrectly  qnoled.*^-  toh  i.  546,  n.  (R).**-£tf.] 

What  notice  is  created  by  a  lis  pen* 


M  the  sabjecti    ThoS)  Mr.  Sugden^  after  referring  to  the  doctrine  proposed 
in  the  text,  otMerveti  ^  This  is  an  attempt  to  establish  a  new  distiactiony  jVfM   «o  pra« 
between  a  term  assigned  open  an  express  trust  to  attend  the  inheritance,  and  Uction  ^gmut 
a  term  attendant  by  tlie  constmction  of  equity ;  an  attempt  which  Lord  Hard-  j^J^^^L^ 
wicke  apt>ears  to  have  over-rnled  in  the  case  of  WiUaughinf  ▼.  WiUougklnff  luu  aciwU  4tr 
and  it  woald  be  very  imprndent  for  a  purchaser  of  an  estate  in  any  case  to  rely  'aV^Md  noltee^ 
«a  a  tenn  of  years,  as  a  protection  against  any  incumbrance  of  which  he  has 
eipress  or  implied  notice."    Yen.  Sc  Pur.  377,  5th  edition. 

(H)  In  Giffurd*e  mm,  1  Freem.  311,  it  was  made  a  question,  whether  a  Being  preieitt 
former  decree  was  of  itself  notice  to  a  purchaser.    The  ease  in  the  text  may  «<  *««r»ig,goe« 
be  considered  as  deciding  this  question  in  the  negative.    But  being  present  at 
the  hearing  of  a  suit  will  affect  one  with  notice  of  the  decree  whicli  follows. 
Hm-tnf  V.  MoHiaguey  1  Vem*  57,  cited  ante,  voL  i«  551,   tlie  last  case  in  the 
Editor's  note  there* 

(I)  And  here  it  may  be  in  order  to  observe,  that  a  public  act  of  parliament     r  g  Jg  «  1 
ii  notice  to  all  mankind ;  but  a  private  act  of  parliament  is  not.    ilesse  v.  Ste*  Act  qf  ptarUa^ 
araiMi,  5  Bos.  6c  Put  565.  678.    Pmi^ert  ▼.  Wmiaor,  f  Yes.  480.  "*^'* 

(K)  By  the  regutry  «et8  it  ti  provided,  that  all  deeds  and  wills  concerning  Deeds  and  wittt 
any  honors,  manors,  lande,  tenements,    or  hereditaments,   in  the  county  of  '.^  ^IS[iime 
Middteaex,  or  iA  the  East,  West,  and  North  Ridings  of  the  county  of  York, 
or  la  the  town  tod  conftty  of  Kingston -upon- HuU,  whereby  such  hereditaments 
shall  be  any  f^y  affected  iu  law  or  equity^  shidl  be  registered  in  offices  esta- 
blished for  that  purpose  hi  the  county  and  ridings  above-mentioned ;  and  that 
every  sncft  deed  or  wiU  shall  be  adjudged  fraudalent  and  void  against  any  sub- 
sequent purchaser  or  mortgagee  for  valuable  consideration,  tinless  as  to  deeds 
a  memorial  of  them  be  registered,  t>efore  the  regiatering  of  the  memorial  of      . 
tie  deed  er  conveyance,  under  Which  such  subsequent  purchaser  or  mortgagee 
shall  claim,  and  nnless  as  to  wills  a  memorial  of  them  be  registered  within  six 
aionau  after  the  deatli  of  the  testator^  dying  in  Great  Britain,  or  within  threa 


^ 
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and  afterwards  the  mortgagee  eigne,  having  the  legal  estate,* 


yean  after  his  or  her  death,  dyhig  npon  the  sea  or  in  parts  beyond  the  seas. 

S  &  •  Anne,  c.  4.  s.  i.  5  Anne,  c.  18.  6  Anne,  c.  35.  7  Anne,  c.  90. 8  0«o.  9. 
CepyholdM  and  c.  6.  In  these  statutes  there  is  an  exception  of  copyhold  estates,  (see  t  Watk. 
bui  ju^Sn!!*  ^^*  ^^^*  °*  ^^  edit)  leases  at  rack-rent,  and  leases  for  twenty-one  years, 
imehided  in  re-  where  the  actual  possession  accompanies  the  lease ;  "Bs  also  of  chambers  in 


gistrffMit. 


Of  the  me- 

morioL 


[619] 


DetUh  0/  wit' 
neM€$  btfore 
re^traiian. 


Serjeants'  Inn,  the  inns  of  Court  and  Chancery  ;  and  it  is  declared,  that  no 
judgments,  statute  or  recognisance,  shall  take  effect  but  from  the  time  of 
their  registry. 

The  memorial  is  to  be  written  on  stamped  Tellnm  or  parchment;  to  be 
under  the  hand  and  seal  of  some  or  one  of  the  grantors  or  grantees,  their  hein, 
executors,  or  administrators,  guardians,  or  trustees,  in  case  of  a  deed,  and 
some  or  one  of  the  devisees,  their  heirs,  Sic*  in  case  of  a  will ;  to  be  attested 
by  two  witnesses,  one  of  whom  must  be  a  witness  to  the  deed  or  will,  and 
must  make  oath  before  one  of  the  registrars  of  the  execution  of  the  deed  and 
memorial.    The  oath  is,  tliat  the  deponent   saw  the  memorial  signed  and 
sealed,  and  the  deed  to  which  it  refers  duly  executed.    The  memorial  is  to 
contain  the   date  of  the  deed  or  will,  and  the  names  and  additions  of  all 
the  parties  to  such  deed,  and  of  the  devisor  or  testatrix  of  such  wiH,  and 
of  all  the  witnesses  to  such  deed  or  will,  and   the  places  of  their  abode, 
and  must  also  express  the  parcels,  with    the    places  where  the  premises 
lie.    And  the  deed  or  will,  or  the  probate,  or  an  ofiioe  copy  thereof,  Is  to  be 
produced  or  left  at  the  office  of  the  registrar,  who  is  to  indorse  a  certi- 
ficate thereon  which  is  evidence.    In  Eyre  v.  Ddphin,  S  BaU.  &  Bea*  f  90,  it 
was  made  a  question,  whether,  in  order  to  constitute  such  a  registration  as 
would,  under  the  Irish  registry  a«t  (6  Anne,  c.  2.),  give  a  deed  priority,  a  cer- 
tificate that   the  deed  was  produced  to  the  officer  at  the  time  of  registry 
should  be  indorsed  then,  or  whether,  if  indorsed  at  a  subsequent  period, 
it  would  be  sufficient  ?    This,  of  course,  must  remain  a  question  till  actually 
decided ;  but  the  probabilities  are,  that  an  in4orsement,  at  the  time  of  the 
deed  produced,  would  be  considered  as  a  mere  formality,  and  curable,  if 
omitted,  by  a  proper  indorsement  at  any  subsequent  period.    If  there  be 
more  deeds  tiian  one,  the  parcels  need  only  be  specified  m  one  memorial,  to 
which  the  others  may  refer;   and  as  a  general  rule  It  may  be  observed,  that 
where  the  memorial  does  not  comply  with  the  direefions  of  the  act,  the  penon 
claimmg  under  the  deed  defectively  registered,  cannot  insist  on  the  benefit  of  • 
the  statute  against  a  subsequent  purchaser  without  notice  whose  conveyance 
IS  duly  registered,  Sug.  Yen.  &  Pur.  603, 6th  edit ;  and  noU,  that  a  memorial 
of  registry  containing  the  substance  of  a  covenant  in  a  lease,  Ifaoogfa  not  ex- 
pressly setting  forth  a  proviso  in  it,  has  been  held  to  be  a  good  registntion, 
the  proviso  being  implied  in  the  covenant.    M^Alpme  ▼.  Swift,  1  Ball  &  Bea« 
«85. 

If  the  registry  of  a  deed  has  been  omitted  till  the  subscribing  witnesses  are 
dead  or  not  to  be  found,  any  of  the  parties  living  may  re-execute  the  deed, 
and  sign  and  seal  the  memorial  in  the  presence  of  other  witnesses,  by  which 
means  the  deed  may  be  registered ;  and  if  the  parties  themselves  are  ail  dead, 
tlie  heir  or  legal  representative  beiug  executor  or  administrator  of  any  one  of 
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advances  a  fiurther  sum  of  money  to  the  mortgagor^  the  xe^ 


ttem,  mmy  execute  a  memorial,  in  preaence  of  one  of  the  subscribing  wit* 
nessety  referriiag  to  tlie  deed  and  stating  the  death  of  such  party,  and  then 
ilmi  witness  may, attest  the  memorial  for  registry. 

The  memorial  of  a  will,  to  be  binding  on  subsequent  purchasers  or  mort-  Qf  rtgUteri»g 
gagees  must,  we  have  seen,  be  registered  within  six  months  after  the  death  of  "'^* ' 
die  testator,  dying  in  Great  Britain,  or  witbtai  three  years  after  his  death,  if 
he  die  on  or  in  parts  beyond  tiie  seas.    The  words  of  the  act  are,  that  ''  all 
deeds  and  wills  may  be  registered  as  thereinafter  directed.''    Hence  it  has 
been  inferred,  that  no  time  is  limited  within  which  a  will  $mtat  be  registered, 
and  consequently  that  it  may  be  done  ol  any  Hme  where  there  is  no  adterse    ^ 
title  under  a  prior  registered  conveyance.   Sugd.  Ven.  St  Pu.  596, 5th  edit. 
A  sli|^t  attention  to  the  clauses  of  the  act  will  shew  that  this  inference 
Is  at  least  questionable,  if  not  entirely  unfounded.     After  declaiing  tliat 
wiila  may  be   registered,  the  act  provides,  ^*  that  every  such  devise  by 
will  shall  be  adjudged  fraudulent   and  void   against  any  subsequent  pur- 
chaser or  mortgagee  for  valuable  consideration,  unless  a  memorial  of  such  wHl 
be  registered  at  such  iimes  and  m  such  manner  as  thereinafter  directed.** 
It  la  then  enacted,  that  **  all  memorials  of  wills  that  shall  be  registered 
withhi  the  space  of  six  ManlAs  after  the  death  of  every  respective  devisor  or 
testatrix  dying  within  the  kfaigdom  of  Great  Britain,  shall  be  as  valid  and 
effectual  as  if  the  same  bad  been  registered  immediately  after  the  death  of 
such  respective  devisor  or  testator,''    Hence  it  is  apprehended,  that  a  wiM 
cannot  be  registered  with|  effect  after  six  months  have  elapsed  from  the  testa- 
tor's death,  and  also  that  a  will  not  registered  vrithin  the  six  months,  is,  in  the 
language  of  the  statute,  **  fraudulent  and  void,''  and  that  the  estate  descends 
to  the  heir  discharged  of  the  devise  and  every  trust  and  liability  relating 
thereto.    Mr.  Wilson  seems  ,to  think  that  the  words  **  at  such  times"  in  the 
above  clause,  were  introdnced  inadvertently,  because  they  are  net  to  be  found 
In  the  other  registry  acts  for  York  and  Kingston-upon'Hull,  and  he  submits 
that  a  compliance  with  the  provisions  of  the  Middlesex  Act  is  not  at  all  neces- 
sary,, except  to  avoid  intermediate  dispositions  by  other  persons,  and  that  a 
registry  <if  wills  after  the  periods  mentioned  in  the  acts,  (for  such  periods  are 
not  absolutely  directed  in  any  of  them)  though  ineffectual  for  the  purpose  of 
giving  them  rebtion  to  the  death  of  the  testator,  [against  conveyances  by  the 
heir  vrithin  the  six  months}  will  he  effectual  against  conveyances  operating 
adversely  to  the  title  of  the  devisees,  which  [conveyances]  are  not  regii- 
teied  till  after  the  registry  of  the  will.    Wilson's  Reg.  ft. 

Mr.  Wilson's  principal  reason  for  thia  construction  is,  that  the  act  does 
not  expressly  state  that  the  will  shall  be  void.  His  words  are,  **  for  it  is  * 
not  stated  in  the  provisoes,  that  wills  which  are  not  registered  within  the  times 
there  mentioned,  shall  be  fltmdulent  and  void,  but  that  a  registry  within 
those  times  shall  give  the  will  a  relation  to  the  death  of  the  testator ;  he  there- 
fore submits  that  the  statement  that  all  wills  are  to  be  adjudged  iVandnlent  and 
void  against  subsequent  purchasers,  ^c.  unless  registered  within  those  periods, 
is  not  the  language  of  the  statutes,  and  that  if  there  be  any  ambiguity  in  the 
statutes,  thai  construction  is  not  requh^  to  be  put  upon  them  in  order  to 
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gaard  agaioit  the  mischief  wbicb  llicy  were  intended  to  prevent.    Wilis.  Reg; 
Cl.r-It  is  true  tliat  the  statate  does  not  tii  taHdtm  vetbUf  say  Ifaat  wills  not  re^ 
filtered  within  twelve  months  shall  be  void,  but  it  says  so  by  inference  m 
as  plain  a  manner  as  words  could  express  it.    The  time  reading,  it  is  conceived, 
is,  «f  that  every  will  of  lands  in  Middlesex  shaH  be  void  anless  vegistered  at 
mtch  tiwu  Mi  kereim^ir  maUimed."    Now  what  is  that  time  ?— six  months.    The 
«tt  dacfaupsathat  wttU  registered  within  that  time  shall  be  valid  against  convey- 
ances by  the  hebr^wfaicb  Implies,  irresMbly,  that  wills  not  so  registered  shaH 
^t  be  valid,  and  that  implication  is  actually  pra«Med  te  hgr  the  above  chinse. 
But  a  quibble  may  be  raised  her^,  that  all  tills  appUea  only  to  conveyancea  by 
the  heir  before  the  six  months,'  and  that  if  he  has  not  pr^paced  hunself  with 
a  conveyance  before  the  six  months  are  'elapsed,  be  caonot  afterwards  make 
such  a  conveyance  against  the  devisee.    Sudi,  .hoyvever,  can  .never  be  tole- 
rated as  the  sound  interpretation  of  the  act  in  question.— Suppose  A.  devises 
-an  estate  to  B.  in  fee,  and  six  months  elapse,  and  tlien  B.  procures  the  will  to 
be  registered,  and  conveys  to  C.  which  conveyance  is  registered,  and  after- 
wards the  heir  of  A.  enters  and  conveys  to  D.,  which'Conveyaace  b  registered. 
CanD.  support  an  ejectment?    It  is  submitted  that  be  cannot;  but  it  must 
be  remembered  that  no  case  has  gpne  this  length,  and  that  both  Mr.  Wilson 
and  Mr.  Sugden    are  opposed  to  this  construction.    U  cannot  certainly  be 
advised  to  omit  the  registration  of  wills.    Formerly  this  omission  was  very 
common,  but  now  it  is  understood  to  be  the  practice  to  register  wills  without 
xeserve,  as  also  wills  appointing  executors  who  take  attendant  terms  of  their 
testators,  and  limited  administrations  granted  for  the  purpose  of  proving 
representations  to  attendant  terms  for  years. 

WiU$.  In  case  the  devisee  in  a  will,  by  reason  of  any  suppression  or  contest  re- 

specting the  will  or  other  inevitable  difficulty,  without  his  wilful  default,  shall 
be  disabled  to  exhibit  a  memorial  for  registry  within  the  time  limited,  then  a 
-memorial  of  snob  impediment  or  concealment  must  be  entered  in  the  registry 
cSBc^,  within  two  years  after  the  death  of  the  devisor,  dying  in  Great  Bri- 
tain, or  within  the  space  of  four  ye^rs  after  the  death  of  the  devisor,  if  he 
shall  die  abroad ;  and  a  memorial  of  the  will  within  six  months  after  a  removal 
of  the  impediment  is  declared,  by  the  act  to  be  a  sufficient  registry.  But  no 
concealed  will  is  to  affect  a  purchaser,  unless  it  be  registered  within  five  years 
after  the  death  of  the  testator;  and  it  seems,  that  the  registration  of  wills, 
.probates,  and  offipe  copies  of  wills,  after  the  periods  directed. by  the  statutes, 
will  be  ineffectual  to  the  parties— in  t}ie  same  manner  that  docketing  a  judg- 
ment alter  due  tipie  will  be  of  no  ;ivail. 

Of  regiitering       A  memori^  of  a  mortgage  will  be  added  in  the  Third  Volume.    It  will  1^ 
W   *  proper  to  notice  in  the  memorial,  that  the  deed  was  a  mortgage  for  tbe  pur- 

pose of  ren^eriiig  intelligible  the  certificate  to  be  entered  in  the  margin  of  Hs 
being  paid  off.  But  this  is  not  required  l^y.tbe  act,  nor  ii^eed  is  any  other 
condition,  trust,  or  purport  of  the  deed,  required  to  be  disclosed  on  ti^ 
registry.  This  has  led  some  gentlemen  to  think  that  a  solicitor,  who  prepares 
a  inemorial  of  a  mortgfige  so  as  to  disclose  tJie  nature  of  the  transaction  on  the 
registry,  divulges  the  secrets  of  his  clients,  and  unnecessarily,  if  not  wa^- 
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fixe  notice,  so  as  tQ  lake  frcon  him  the  benefit  .of  pn^seoSog 


tNl7,  exposes  the  afkin  of  the  mortgvj^por,  without  increMlnglhe  security  of 
the  mortgagee^  and  it  is  said,  that  since  the  introduction  of  the  object  <of  tiie 
■ortgage  deed  on  tiie  registry,  can  give  no  greater  efficacy  to  the  deed  than 
recording  it  in  the  precise  and  contracted  terms  which  the  law  imposes :  it 
ftDows  that  the  pubUcity  which  is  given  to  it  by  the  mode  of  iregUtry  in  prac- 
tice, is  neither  incnmbent  nor  justifiable ;  for  that  when  a  pnreliaser  discoveas 
what  deeds -are  executed,  he  will  of  coarse  require  the  .production  of  them,; 
aid  so  BO  mischief  can  «rise  by  a  strict  adhesenoe  to  the  letter  of  the  act* 
See  Rigge  on  Reg.  57.  Sng.  Yen.  &  Por.  €0t^  and  Wila.  on  Reg.  43.  li 
■Bj»  however,  be  asked,  what  end  can  be  answered  except  that  of  giving 
additional  trouble,  by  withholding  from  the  registry  ifae  natnre  of  the  triyM- 
aetkm,  when  ultimately,  it  is  admitted,  the  purchaser  must  become  acquainted 
with  the  object  of  the  deed?  And  will  not  the  impuution  of  disingenuous 
cndnet  arise,  and  engender  a  suspicion  that  somethhig  more  objectionable 
than  a  mortgage  is  attempted  to  lie  concealed  ?  Bat  supposing  the  mortgaire 
paid  off,  Chen  it  is  requisite  that  a  certificate  of  satlifaction  should  be  entered 
m  above  stated ;  but  it  will  appear  absurd  to  add  in  the  margin  a  note,  that  [  ggQ  ] 
the  amrtgage  money  has  been  repaid,  when  the  instrument  registered  purports 
ts  be  an  absolute  conveyance.  It  is  therelbre  conceived,  that  the  prevailing 
pnctice  of  noticing  the  proviso  for  redemption  in  the  memorial  of  a  mortgage, 
if  a  perfectly  correct  mode  of  registration,  and  ought  not  to  be  diacontinnod 
er  discountenanced ;  for  the  mortgage  transaction  mast  ultimately  be  disclosed, 
and  a  liank  and  candid  avowal  of  the  tnoombrance  is  certainly  preferable  .to  a 
■low,  and  apparently  reluctant  .production  of  the  deed* 

As  to  entering  satisfaction  on  mortgages,  it  is  declared  by  the  above  acts,  Qf  entering 
that  if  a  certificate  shall  be  produced  under  the  htand  of  the  mortgagee  or  m^o«<*<m 

tACr CON. 

mrtgageea,  in  sndi  mortgage,  his,  her,  or  their  executors,  administcstersy 
or  assigns,  and  attested  by  two  witnesses,  whereby  it  shall  appear  that  all 
nonies  due  upon  such  mortgage  have  been  paid  and  satiified,  and  the  wi^ 
netMS  shall  upon  their  oaths  before  the  registrar  prove  such  monies  to  have 
been  paid  accordingly,  and  that  they  saw  such  certificate  signed  by  the  said 
amrtg^gee  or  -mortgagees,  his  or  her  executors,  administrators,  or  assigns, 
the  registrar  shall  make  an  entry. in  the  margin  of  the  book,  wherein  such 
mortgage  stiall  be  roistered,  tliat  tjie  same  vras -satisfied  and  discharged  ac- 
cording to  such  certificate|  and  shall  file  such  certificate  to  remain  upon  record 
in  the  said  register  office.  The  registrar  will  then,  on  the  deed  so  to  be  dis* 
charged  being  produced,  indorse  his  certificate  thereupon,  certifying  the 
discharge  of  such  mortgage  pursuant  to  the  directions  of  the  act  of  pariia- 


The  first  segistry  acts  having  passed  little  more  than  twenty  years  after  the  CeriiJicaU  doef 
statete  of  frauds,  whereby  it  is  enacted,  **  that  no  lease,  estate,  or  interest  ^^^^'^  ^^ 
of  freehold,  or  term  of  years,  or  any  uncertain  interest  not  being  copyhold, 
shall  be  surrendered,  unless  by  deed  or  note  in  writing,  signed  by  the  par- 
ties surrendering  the  same  \*'  there  can  be  little  doubt  that  the  mortgage  cer- 
tificate wheji  signed  by  the  parties  acknowledging  payment  and  satisfaction  in 
discharge  of  the  mortgage,  was  intended  to  operate  as  a  surrender,— which 


{ 
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himself  by  his  legal  title.    Thus,  where  A.  lent  money  oil 
lands  (i),  the  mortgage  being  duly  registered>  and  afterwards 

a 

(t)  Bedford  ▼.  Baekkaiuey  t  £q.  Ca.      et  vide  S.  P.  ante,  toI.  L  153,  in  M<tr 
Abr. 615, pi.  12.  [5. C.  1  Wm.  Kel. 5 ;      ~£d.]  ,..^  ■ 


**  does  not  require  any  technical  words,  but  such  only  as  express  the  inten* 

Hon/*  8  Rol.  Abr.  497 ;  and  is  defined  to  be  '*  a  yielding  np  of  an  estate  for 

life  or  years  to  him  that  hath  an  intermediate  estate  in  reversion  or  remaioder, 

wherein  the  estate  for  life  or  years  may  drown."    1  Inst.  337  b.    Bat  it  is, 

notwithstanding  the  general  opinion,  that  this  certificate  wonid  not  divest  the 

mortgagee  of  the  legal  estate,  and  that  a  purchaser  cannot  be  compelled  to 

accept  it,  and  it  is  never  relied  on  now,  as  a  note  in  writing  to  operate  as  a 

surrender  must  have  the  appropriate  stamp. 

Of  regUUrhg       The  memorial  of  a  judgment  is  to  contain,  1st,  the  court  in  which  the 

•^^^"'^"^        Judgment  is  obtained,  and  of  what  term ;  sd,  the  names  and  additions  of  the 

hmdsfrom  time  plauitifirs  and  defendants  ;  3d,  the  sum  or  sums  recovered  by  such  judgment; 

^f  regiitnUum    and,  4th,  the  day  and  year  on  which  such  judgment  was  signed ;  and  it  is 

^^'  declared  that  no  judgment,  statute,  or  recognicanoe  (other  than  such  as  shall 

be  entered  into  in  the  name,  and  upon  the  proper  account  of  his  majesty,  bis 

heirs  and  successors,)  shall  bind  any  lands,  tenements,  or  hereditaments,  bot 

only  Irom  the  time  that  a  memorial  thereof  shall  have  been  duly  entered  at  the 

register  office*  ^  This  clause  is  general  as  to  property  in  Middlesex ;  bot  in  the 

East  and  West  Ridings  of  York,  and  the  town  and  county  of  Kingston-upon- 

Hull,  if  the  judgment,  statute,  or  recognizance,  be  registered  within  thirty 

days  from  the  time  of  the  acknowledgment  or  signing  thereof,  it  will  bind  all 

the  lands  of  the  defendant  at  the  time  of  such  acknowledgment  or  signing.    In 

the  North  Riding  of  York  the  time  is  limited  to  twenty  days.    But  when  the 

judgment  is  paid  off,  it  is  not  required  that  satisfaction  should  be  entered  in 

the  margin  as  in  the  case  of  a  mortgage.    Entry  of  satisfaction  on  the  records 

of  the  court  wherein  the  judgment  is  docketed  will  be  sufficient. 

DeedM  of  ap-         Deeds  of  appointment  in  execution  of  powers  must  be  registered  if  the 

pf^i^tvMnL  lands,  which  are  the  subject  of  them,  lie  in  a  register  county.    On  this  groimd 

[  621  ]       a  defendant,  (who  claimed  under  a  deed  of  appointment,  and  who  admitted 

tliat  the  prior  deed  of  1742,  which  created  the  power,'  was  not  registered,  aod 

that  the  deed  of  appointment  was  not  registered  until  1748,  which  was  two 

years  after  the  registry  of  the  plafaitiff's  mortgage),  was  postponed  to  the 

plaintiff's  mortgage,  which  was  so  registered  before  the  deed  under  which  he 

claimed.    iSent^oa  v.  Quiacey,  sVes.  413. 

EquUobUmort'      n  is  also  necessary  that  liens  and  charges  on  the  equitable  estate,  and  such 

fZarv^'sJUMcU    ^  "^"^  available  in  a  court  of  equity  only  should  be  registered.    Thus,  where 

he  regUiered,      A.  was  indebted  to  one  Stanton  in  a  bond  for  5V0l.,  and  being  possessed  of 

the  premises  in  question  for  the  residue  of  a  term  of  ninety-nine  yeHrs  cove- 
nanted, that  in  default  of  payment  of  the  said  sum  of  500Z.^  the  said  preniises 
should  stand  as  a  security  for  the  same ;  and  that  he  would,  on  request,  execute 
a  mortgage  of  the  said  premises,  to  secure  the  said  sum  of  5002.  This  deed 
was  never  registered.  Lord  Noi*thington  said,  *'  the  priority  of  the  defendant 
is  founded  on  a  latent  deed  [namely,  the  said  covenant],  which  ought  to  haci 
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lent  money  on  mortgage  on  the  same  aeciirity,  and  his 
mortgage  was  also  registered,  and  then  A.  advanced  a  farther 


been  registered  \  and  from  the  laches  and  condoct  of  those  under  whom  he 
claims,  be  has  forfeited  all  priority  in  this  court,  and  the  deed  being  within 
the  registering  act,  is  void  against  the  plaintiC*  Henuard  ▼•  Moore^  1  Eden 
Rep.  327 ;  et  vide  Price,  Ex  paries  1  Bnck,  2S1. 

Leases  exceeding  twenty-one  years,  and  such  as  are  not  at  rack  rent,  and  Of  registering 
assignments  of  them,  are  within  the  meaning  of  the  registry  acts,  and  most  ^v'  ond  as- 
be  registered.    On  this  head  it  has  been  determined,  that  tlie  registry  of  an  ''^'"'" 
assignment  of  a  lease,  wherein  the  original  lease  is  recited,  will  not  be  a  snA- 
eieat  registry  of  the  lease  itself;  for  the  act  says^  the  deed  nndcr  which  the 
parties  claim,  with  the  witnesses  names,  shall  be  regbtered ;  and   of  this  a 
subsequent  purchaser  can  have  no  notloe  by  the  bare  registry  of  the  assign^ 
ment ;  and  it  is  also  required  that  the  original  be  produced  to  the  officer. 
Himeycemb  y.  WiUdreny  2  Stra.  1064;   et  vide  WiUianu  r.  SdrreU,  4Ves.  389. 
Leases  which  are  originally  let  at  rack-rent  are  considered  as  continuing  so; 
^nd  they  are  thereby  excepted  from  the  operation  of  the  act,  though  they 
may  afterwards  become  valuable  leases.     Leases  not  exceeding  twenty-one 
years,  where  tlie  possession  and  occupation  go  along  with  such  leases,  are  also 
excepted.    An  assignment  therefore  of  such  a  lease  out  and  out  to  a  pur- 
chaser who  takes  possession,  is  within  the  words  of  the  exception ;  for  the 
possession  accoinpanies  the  lease ;  but  in  the  case  of  an  assignment  by  way  of 
inortgage,  the  possession  does  not  usually  accompany  the  lease,  and  therefore 
rpgistration  of  the  mortgage  is  generally  recommended.    Such  a  course  was 
adopted  in  BttHey  ▼.  Fermor,  and  the  court  inclined  to  tliink  rightly,  9  Price, 
268. 

In  conclusion  we  may  observe,  that  clerical  mistakes  do  not  vitiate  the  en-  Clerical  error 
rolment  under  the  registry  act.    In  a  late  case  it  was  contended,  that  a  deed  ^^<'  ^^  vitiaie 
was  not  duly  registered,  first,   because  the  name  of  the  trustee  was  spelt       ^'■"'f"** 
"  Soden"  in  the  deed,  and  <*  Seden*'  in  the  enrolment ;  secondly,  because  after 
stating  the  assignment  to  be  to  Seden,  his  executors  and  administrators,  the 
habendum  was  to  Cowie,  his  executors  and  administrators.    Sir  William  Grant 
liowever  did  not  conceive  that  these  mistakes  annulled  the  enrolment.    No 
object  of  the  registry  act  could  be  affected  by  either  of  them  :  and  his  Honor 
olwerved,  that  notwithstanding  the  rigorous  exactness  which  has  been  required 
in  enrolments  under  the  annuity  act  (stat.  17  6co.  3.  c.  36),  it  was  held  in  Ince 
▼.  Evervd^  6  T.  R.  545,  that  clerical  mistakes  do  not  vitiate  the  memorial. 
In  that  case  the  term  assigned  was  of  sixty-one  years;  it  was  stated  to  be  sixty- 
two  ;  the  consideration  was  stated  to  be  280/. ;  but  when  they  came  to  aver  pay- 
ment of  the  consideration,  the  statement  was,  that  the  said  sum  of  2502.  was 
irally  and. 6aall  Repaid.    This  last  was  a  more  important  blunder  than  that    ' 
of  stating  the  habendiun  to  be  to  Cowie,  as  the  law  said,  that  such  an  habendum 
beuig  repugnant  was  a  mere  nullity ;  and  then  the  assignment  stated,  stood 
as  an  assignment  to  Soden,  which  was  according  to  the  truth  of  the  fact,  and 
would  be  sufficient  without  any  habendum,  whereas  in  the  case  referred  to,  it 
was  left  in  a  degree  ambiguous,  whether  any  such  sum  as  280/.  had  been 
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sum  on  the  same  lands  without  notice  of  the  second  mortgage^ 
it  was  heldi  by  Lord  Chancellor  King,  that  the  registering  of 
the  second  mortgage  was  not  constructive  notice  to  the  first 
mortgagee  before  his  advancement  of  the  latter  sums;  for 
.though  the  statute  avoided  deeds  not  registered,  as  against 
purchasers,  yet  it  gave  no  greater  efficacy  to  deeds  that  were 
registered,  than  they  had  before  (l), 

ItbnngaifMrt  So,  in  a  late  case,  where  W.  advanced  800/.  on  a  mort- 
gwe  effieac^  to  g^g^  hi  Yorkshire  (£),  and  registered  it ;  afterwards  K.  lent 
^^*  a  sum  of  money,  and  too^  a  judgment  for  it,  which  was  also 

registered ;  then  W.  advanced  a  farther  sum,  but  without  any 
express  notice  of  the  judgment ;  it  was  argued  on  a  bill 
brought  by  W.  to  foreclose,  that  K.  ought  to  redeem,  on 
paying  the  first  mortgage ;  for  that,  where  such  registers  pre- 
vailed, every  incumbrancer  should  be  satisfied  according  to 
the  priority  of  his  register;  and  that  the  registering K.'s  judg- 
ment was  constructive  notice  toW.,  sufficient  to  deprive  him 

{k)  fVrightten  ▼.  HudtoHj  t  £q.  Ca.  Abr.  609,  pL  7. 


actually  paid.     As  to  the  mistake  of  a  letter  io  ^e  name  of  the  trustee^ 

Sir  William  Grant  did  not  see  In  what  way  it  coald  operate  to  disappoint  any 

object  of  the  act,  when  the  substance  of  -the  transaction  was  admitted  to  be 

correctly  set  forth.    If  search  were  to  be  made  by  an  index  of  names  of  per- 

I   622  *  1     *^°''  *  n^^l^^  ^^  ^^  ^ind  might  be  of  some  importance  bat  the  calendar  to 

be  kept  at  the  register's  office  was  of  the  parishes,  places,  and  townships,  in 

which  the  lands  laid  ;  and  his  Honor  gave  judgment  accordingly.  Wyaii  ▼• 

Banoell,  l9Ves.  4S5.    For  more  on  registration,  see  Mr.  Rigge*s  tnily  osefiil 

**  Practical  Obserrations  on  the  Statutes  for  Kegistering  Deeds,''  and  Sogd« 

Yen.  ic  Pur.  Chap.  XVI.  s.  5.  and  a  late  publication  on  this  subject  by 

Mr.  Wilson,  1819.  et  mfra,  6f8.  631. 

Registralifm  (L)  And  the  rale  in  equity  is,  that  if  a  first  mortgagee  lends  a  further  sum 

not  notice  to      of  money  without  notice  of  the  second  mortgage,  his  whole  money  shall  be 

^igm^iU  of    P^^  ^  ^®  ^"'  place.    This  principle  has  been  held  to  extend  to  a  mortgagor 

mortgage,  nor    paying  off  mortgage-money  to  a  mortgagee,  without  notice  of  his  having 

tomor^agee  of  transferred  the  mortgage ;  which  is  a  valid  payment,  although  tlie  transfer  of 

t/ redemption,    the  mortgage  be  duly  registered.      WUUanu  v.  SorreU,   4Ves,  389.     And 

Mr.  Sugden,  with  great  reason,  conceives,  that  the  rule  would  apply  to  a  mort- 
gagee, lending  a  further  sum  of  money  to  the  mortgagor  witliout  notice  of  the 
sale  of  the  equity  of  redemption.  Sng.  V.  &  P.  607, 5th  edit.  A  purchaser, 
therefore,  of  an  equity  of  redemption  of  an  estate  should,  immediately  after 
the  sale,  give  notice  of  it  to  the  mortgagee,  although  the  estate  be  in  » 
register  county,  and  his  conveyance  be  duly  registered. 
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of  die  common  benefit  of  a  court  of  equity,  whereby  a  first 
mortgagee,  without  notice,  was  to  hold  till  all  the  subsequent 
incumbrances  due  to,  him  were  discharged. 

But  it  was  resolved,  that  these  statutes  avoided  only  prior  Pwchaser  may 

charges  not  registered,  but  did  not  give  subsequent  convey-  but  not  bovokk 

ances  registered,  any  farther  force  against  fjrior  conveyances  %fLnenifur- 

registered,  than  they  had  before ;  and  that  to  have  affected  ?*«*  advanees 

W.,  K.  ought  to  have  given  him  notice  when  he  advanced  dUor  should  fix 

his  money;  for,  though  W.  might  have  searched  the  register,  Sm^ZhS^ 

yet  he  was  not  bound  so  to  do.  ''*^'* 

This  construction  of  the  registering  act  appears  to  me  con-      [  623  ] 
sonant  to  the  general  principles  of  law  and  equity  (m)  ;  for,  if  ^^^  should' 
the  second  mortizairee  had  used  due  diligence,  he  mifi^ht  have  '^*  «  «imter 


(M)  Bnt  not  with  the  spirit  and  meaning  of  tlie  act  7.  Ann.  c.  20,  the  pre*  Registry   acts 
amble  of  which  shews  plainly  that  its  intention  was  to  secure  sabseqaent  intended  to  be 
pnrchasers  and  mortgagees  against  prior  secret  conveyances  and  fraudulent-  !^!jl^ 
faicnmbrances.    This,  it  wonid  have  been  in  vain  to  attempt,  if,  at  the  same 
lime,  It  had  been  declared,  that,  notwithstanding  the  registry,  no  person  should 
be  presumed  to  have  knowledge  of  prior  conveyances,  unless  it  could  be 
proved  that  they  had  searched  the  registry ;  for  the  same  conveyances  might 
dien  have  been  equally  secret,  notwithstanding  the  act,  if  a  purchaser,  on 
completing  his  purcliase,  was  not  to  be  deemed  bound  by  all  the  prior  mort- 
gages and  conveyances  disclosed  by  the  registry.    But  it  seems  clearly  to 
have  been  the  intention  of  the  framers  of  the  registry  acts,  that  they  should 
operate  as  notice  to  all  persons,  and  be  a  public  repository  for  deeds  to  which 
any  person  might  resort.    The  only  ground  on  which  a  contrary  doctrine  can 
be  Ibmaded,  is  adduced  by  the  learned  Author  in  the  sequel  of  this  paragraph. 
B«t  Lord  Hardwicke,  in  one  case,  Hms  v.  Doddy  f  Atk.  275,  is  represented 
to  have  said,  that  the  register  act  was  intended  to  give  notice  to  the  parties  , 
and  notice  to  every  body;  and  that  the  meaning  of  the  statute  was  to  prevent 
parol  proofs  of  notice  or  not  notice.    That  case,  however,  did  not  at  aU  turn 
upon  the  point  under  discussion,  and  therefore  there  was  no  express  decision 
that  the  statute  was  in  itself  notice,  Rigge  on  Reg.  p.  59 ;  and  it  is  observ- 
able, that  that  construction  has  never  sinoe  4>een  recognised,  nor  was  it  ever  , 
before  adopted.    Lord  Camden,  indeed,  said,  if  it  were  a  new  point,  it  might 
admit  of  difficulty  ;  but  the  determination  in  Bedford  v.  Backhouse  seemed  to 
iHTe  settled  it,  and  it  would  be  mischievous  to  disturb  it.    The  act  provided* 
for  one  single  case  only,  that  was,  to  make  unregistered  deeds  void  against 
registered  deeds ;  bnt  there  was  no  provision  by  the  act,  in  a  case  where  aU    . 
the  deeds  were  registered.    And  yet  it  became  a  serious  question  whether  a 
coort  of  equity  should  not  say,  that  in  all  cases  of  registry,  which  was  a 
poblic  depositary  for  deeds,  and  to  which  any  person  might  resort,  a  snbse- 
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informed  himself  By  the  register,  who  was  the  prior  mortgagee, 
and  by  serving  an  actual  notice  txpon  him,  effectually  secured 
himself  against  any  farther  loan ;  and  therefore  this  case  faHii 
within  the  common  rule,  that  where,  of  two  persons  equally 
innocent,  or  equally  blameable,  one  must  sutfer,  the  loss  shall 
[  624  ]  be  left  with  him  on  whom  it  has  fallen.  The  second  mortgagee 
having  no  more  claim  to  equity  than  the  first,  the  former  will 
be  left  in  possession  of  the  benefit  the  law  gives  him*,  of  pro- 
tiecting  himself  by  the  legal  estate* 

Notie£  of  on      But  a  subsequent  mortgagee  (2),  having  notice  of  a  .pnor 
mor^Jgt  bmd'  >nortgag«  not  registered,  will  not  gain  a  priority  by  registering, 

(0  (Doe  v.  RmUIedffe,  Cowp.  Kep.      Bkuies  v.  Bbtdetf  1  Eq.  (>k  Abt.S5a> 
712,  et  vide  S.  L.  per  Lord  King,  in      pi.  1  &  t,^Ed.i 


ifoent  pardnser  ooght  not  to  searcfa,  ot  be  iMQnd  by  notice  of  tbe  registry,  at 
be  would  of  a  decree  in  equity ,  or  a  judgment  at  law.  [A.s  to  this  however, 
see  ante,  550  and  596.]  It  was  a  point  in  which  a  great  deal  of  property  was 
concerned,  and  was  a  matter  of  consequence.  Much  property  had  been  set- 
tled, and  conveyances  had  proceeded  on  the  ground  of  that  determination. 
In  the  case  of  Vandebendy,  in  the  House  of  Lords,  the  doctrine  about  dower 
prevailed,  because  it  had  been  practised  in  a  course  of  conveyancing.  A 
thousand  neglects  to  search  had  been  occasioned  by  that  determination,  ami 
therefore  Lord  Camden  could  not  take  upon  himself  to  alter  it  If  it  were  a 
new  case  he  should  have  had  his  doubts ;  but  the  point  was  closed  by  that 
determination,  which^  had  been  acquiesced  in  ever  skice.  Morecock  v.  Diekeiu^ 
Amb.  678.  It  may  therefiore  be  considered  as  settled,  that  the  statutes  do  not 
operate  to  give  every  person  notice  of  the  will,  conveyance^  or  incnmbranc* 
recorded ;  and  that  a  person  having  the  legal  estate  is  not  bound  to  searcb 
the  registry  for  incumbrances  created  prior  to  the  time  of  his  becoming  seised 
thereof  But  to  return  to  the  text;  where  the  culpability  is  thrown  on  the 
'fecond  mortgagee  for  not  having  searched  the  register  and  fixed  the  first 
nOrtgagee  with  actual  notice  of  his  incumbrance,  iekon  the  register ;  but  the 
second  mortgagee,,  it  should  be  observed,  is  not  blameable  for  omitting  ta 
search  (a  fault,  if  any,  of  which  the  first  mortgagee  stands  equally  charge* 
able),  but  for  not  giving  notice  to  the  first  mortgagee,  whose  incumbrance  be 
might,  by  means  of  the  register,  have  easily  discovered. 

The  late  cases  of  the  v.  Aliop^  5  Bam.  St  Aid.  14S,  and  Hodgtom  v.  Dean, 

are  noticed  infra,  6S\  a. 

Afcnnit  regw-      (N)  But  to  afiect  a  registered  deed  by  notice  of  a  prior  nnregistesed  deed,, 

m»ce  aehuil  m-  ^"^^^  notice  must  have  been  given  and  clearly  proved,    X  registered  deed 

tiee  on/jf  wiU    stands  upon  a  diiferent  footing  from  an  ordinary  conveyance.    It  has  been 

Mwl ;  lit  ptn-  iQQ^ii  doubted  whethev  courts  ought  ever  to  have  suffered  the  question  of  no- 

-dtut   W9t  siinl*  "  ^^ 

€Unt.  ^^®  ^^  ^  agitated  as  against  a  party  who  has  duly  rcgisteced  bis  conveyance  ; 
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Ikecause  such  eonduct  is  consideTCd,  in  equity^  as  fraudulent,      Xe  Newe 

and  Ae  party  hath  that  notice  which' the  act  of  parliament  in-      i^  if^^e. 

tended  he  should  have.     As,  where  N..,  in  1718  (m),  married 

his  first  wife,  and,  on  the  marriage,  a  leasehold  estate,  in  the 

^possession  of  his  father,  was  covenanted,  in  consideration  of 

the  marriage,  and  her  personal  estate,  to  be  settled  on  trustees, 

in  trust,  for  N.  for  life,  then  for  his  intended  wife  for  life, 

remainder  tp  the  issue  of  the  body  of  N.  by  his  wife,  in  such 

manner  as  he,  by  deed  or  will,  should  appoint.    The  marriage 

was  had,  and  a  settlement  made,  in  pursuance  of  the  articles ; 

the  wife  had  issue,  and  died.     In  174S  N.  manied  a  second 

wife,   but,   previous  thereto,  entered    into  articles  with  her 

trustees  for  settling  the  very*  same  estate  on  himself  for  li&^ 

then  on  her  for  a  jointure,  remainder  to  the  issue  of  that 

marriage ;  and  a  settlement  was  made  pursuant  thereto.     The 

estate  was  subject  to  the  statute  7  Queen  Anne,  cap.  20,  which 

requires  registry.     The  first  marriage  articles  and  settlement 

were  never  registered;  the  second  were*    N.  also  mortgaged      [  625  ] 

this  estate,  as  absolute  owner  thereoC 

The  bin  was  brought  by  the  children  of  the  first  marriage, 
to  have  the  benefit  of  the  settlement  made  on  them,  and,  in 
order  thereto,  to  have  the  subsequent  articles  and  settlement 
postponed,  though  registered. 

(»)  U  Never.  U  Nertf,  1  Ves.  64.  [S.  C.  9  Eq.  Ca.  Abr.  63.— £tf.]  EC 
9  Atk.  646.  {8.  C.  Amb.  4S6.-^£d.]  Sheldon  ▼.  Cox,  Amb.  6S4.  [.9.  C« 
Et  Tide  CkevttU  v.  Niekehf  Stnu  664.      anU,  584,  and  S  Eden,  S«4.— £(/.] 

bat  dicy  have  said,  <<  we  cannot  permit  fraud  to  prevail,  and  it  shall  only  be 

in  cases  where  the  notice  is  so  clearly  proved  as  to  make  it  fraudulent  in  the 

pareh|Mer  to  take  aqd  refi«$er  a  conveyance  in  prejudice  to  the  known  title 

of  another,  that  ^e  wi)l  suffer  tl^e  registered  deed  to  be  affected."'    But  even 

Qnder  this  limitation  the  security,  derived  from  the  register,  is  considerably 

lessened ;  as  no  one  can  witli  cfertaipty  tell  what  circumstances  may,  truly  or 

£risely,  be  given  in  evidence ;  or  what  judgment  a  court  will  form  as  to  tlie 

effect  of  the  evidence  in  any  particular  case.    It  is,  however,  only  by  ac^al 

notice  [of  the  unregistered  deed]  clearly  proved,  that  a  registered  conveyance 

can  be  postponed.    Even  a  lie  pendene  is  not  deemed  notice  for  that  purpose. 

ffyafl  V.  ^aneeUy  19  Ves.  459.    Hence,  therefore,  where  a  deed  has  bceq 

registered,  coivitmctive  notice  by  other  means  than  by  the  register  will  not 

be  sufficient ;  there  must  be  actual  notice,  and  then  the  subsequent  registra- 

tlon,  so  far  as  it  is  done  with  an  intent  to  obtain  priority  of  th^  previous  .  *  A 

pnregtstered  instrument,  will  amoupt  to  fraud,    *  I 
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LeNive 

V. 


The  ground  of  this  application  was,  that  the  agent,  who 
made  the  last  settlement,  had  notice  of  the  jBcst.  And,  notice 
to  the  agent  having  been  fiiUy  made  out,  the  principal  question 
was,  whether  it  would  afiect  the  defendant's  purchase,  and 
oblige  the  court  to  postpone  the  second  articles  and  setdement 
to  the  first,  notwithstanding  the  registering  act. 


Cmuirueiiam  ^      And  the  court  determined  it  would ;  for  the  intent  of  the 
7  ilime,  c.  «o.    ^^^  ^^  ^^  secure  the  subsequent  purchasers  and  mortgagees 

against  prior  secret  conveyances,  by  letting  a  subsequent  pur- 
chaser, having  registered,  prevail  against  a  prior  secret  con- 
veyance, of  which  he  had  no  notice;  but  if  he  had  notice  of 
a  prior  conveyance,  which  was  vested  property,  that  was  no 
secret  conveyance.  The  statute  did  not  say,  that  the  subse- 
quent purchaser  should  not  be  affected  by  any  equity  whatso- 
ever ;  therefore,  though  the  manifest  operation  of  it  was  to 
vest  the  legal  estate  according  to  the  prior  registering,  yet  it 
was  left  open  to  aU  equity ;  for  there  was  no  danger  to  tiie 
subsequent  purchaser,  who  might  refuse,  if  he  had  notice  of 
the  prior  good  conveyance  (o). 

And  this  doctrine  was  confirmed  in  the  House  of  Lords, 
upon  an  appeal,  in  the  case  of  liwd  Forbes  v.  Denison,  which 
arose  in  Ireland  (n)  (p). 

(ft)  Cited  in  last  case,  1  Ves.  67.  1S9.  The  same  case  is  mentioned  la 
S  Bro.  P.  C.  4ft5,     [4  Toml.  edit.      Lord  Harcoart's  MS.  Tables.— £d.] 


Extract  fnm 
9epori, 


KigiHry  aet$ 
do  not  affect 
ndtff  la  equUy, 


Unregistered 
Ifuue,  with  nO' 


(O)  The  words  of  the  report  are  remarlcable.  They  are  the  following:— 
"  The  enacting  clanse  says,  that  every  snch  deed  shall  be  void  against  any 
subsequent  purchaser  or  mortgagee,  unless  the  memorial  thereof  be  regbter- 
ed,  &c.  that  is,  it  gives  them  the  legal  estate,  but  it  does  not  say,  that  such 
subsequent  purchaser  is  n  t  left  open  to  any  equity  which  a  prior  pnrchaser 
or  incumbrancer  may  have ;  for  he  can  be  in  no  danger  w4iere  he  knows  of 
another  incumbrance,  because  he  might  then  have  stopped  his  band  from 
proceeding.''    3  Atk.  650. 

Every  case  on  the  registry  acts,  both  in  England  and  Ireland,  which  has 
been  brought  before  a  court  of  equity,  has  been  determined  on  this  ground, 
that  these  acts  do  not  affect  the  great  fundamental  principles  of  equity ;  but 
that  every  purchaser  claiming  under  a  registered  deed,  is  \e(i  open  to  any 
equity  which  a  prior  pnrchaser  or  incambraucer  may  have.  Chndot  y.  Bromi- 
loWf  2  Ridgw.  P.  C.  428. 

(P)  This  case  arose,  as  the  author  states,  on  the  Irish  register  act,  which 
is  generair    It  was  t^  the  following  effect :— G.  being  tenant  for  lire,  with 


^ 
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But  though  apparent  fraud,  and  clear  and  undoubted  notice,  Suspicion  </ 
are  held  to  be  a  proper  ground  of  relief  in  cases  circumstanced  enoiif  A(q). 
like  the  preceding  ones  (p),  stupician  of  notice,  though  a  strong 

(o)   Vide    Mkmd    t.   Siainbridge,  SVes,  478,  the  eTidence    of  notice 
•aghC  to  amooBt  to  actual  frand  (r). 

« 

rewainder  to  bis  first  and  other  sons  in  tail,  with  power  to  himself  to  let  the  ftce,  binding 
premises  on  leases  for  lives,  granted  a  lease  for  three  lives,  which  was  not  •*  5jf|f^?**"* 
registered.  He  afterwards  agreed  with  F.  his  eldest  son,  by  the  agency  of  S«y 
to  seH  him  his  life  estate,  npon  F.'s  paying  his  father's  debts,  and  securing 
other  payments ;  and  the  estate  was  accordingly  conveyed  to  trustees  for  F*^ 
and  the  conveyance  was  registered.  The  trustees  having  brought  an  ejeet- 
■wnt  against  the  lessee,  he  applied  to  the  Court  of  Chancery ;  and,  upon 
proving  that  S.  who  was  F.'s  agent,  had  notice  of  the  lease  during  the  treaty 
for  the  purchase,  Lord  Middleton,  C.  awarded  a  perpetual  injunction  against 
F.  and  his  trustees.  From  this  decree  there  was  an  appeal  to  tiie  Irish  House 
of  Lords,  wh^rc  it  was  reserved  as  to  part,  the  injunction  being  restrained  to 
the  life  of  G.,  because  the  lease  was  not  got  under  the  power ;  but,  as  to  the 
principal  point,  the  decree  was  affirmed.  This  appears  to  have  been  an  ex- 
tremely well  considered  case,  both  by  the  Chancellor  and  the  House  of  Lords, 
The  House  of  Lords  determmed  timt  the  words  of  the  act,  which  made  an 
unregistered  deed  fraudulent  and  void  against  a  subsequent  registered  deed* 
had  not  that  effect  if  the  party  had  notice  of  the  prior  deeds ;  for  if  a  man 
had  notice,  he  could  not  say  he  was  defrauded ;  it  was  fraudulent  in  him  to 
take  a  conveyance  to  defeat  the  cliarge  of  anotlier.  See  Sch.  &  Lef.  100. 
This  case  was  followed  by  that  of  CkevdU  t.  NiehoOs^  before  Lord  C.  B.  Gil- 
bert (S  Eq.  Ca.  Abr.  63.  pK  7.  1  Str.  664),  where  it  was  held,  hi  conformity 
to  the  case  of  Forbe$  v.  DenimUf  that  a  person  having  notice  of  a  prior  incum- 
brance could  not  impeach  it  for  want  of  registry.  Then  came  Beatniffe  v. 
Smithy  1  Eq.  Ca.  Abr.  357,  pi.  11 ;  but  that  case  does  not  fuUy  decide  the 
question,  as  it  turned  considerably  on  the  frand,  which  was  inferred  from  tlje 
plaintiff's  concealing  tlie  articles.  This  case  arose  on  the  Middlesex  registry 
met  Then  followed  the  case  of  Blade$  v.  Blodfs,  in  l  Eq.  Ca.  Abr.  358,  pi.  12, 
on  the  YorlLshire  registry  act  \  and  there  Lord  King  decreed  against  the  words 
of  the  act,  on  the  ground  that  the  party  had  notice  of  the  first  purchase,  and 
then  the  procuring  of  his  own  deed  to  be  registered  first  was  a  fraudulent  act. 
case  also  resembles  that  of  Fwbti  t.  Deniantf  but  is  a  much  stronger 


(Q)  So  mere  suspicion  of  a  fact  arising  from  opinions  in  the  abstract,  &e.  Suipicion  c/ 
will  not  support  an  objection  to  the  title  by  a  purchaser,  SPQueen  v.  Farqukar^  fraud  not  no- 
11  Yes.  467 ;  nor  will  mere  suspicion  of  fraud  amount  to  constructive  notice 
of  the  frand.  Thus,  the  mere  circumstance  of  the  father  first  contracting  to 
sell  the  estate,  and  then  appointing  to  a  child  who  joins  in  the  sale,  will  not 
afiect  the  purchaser  where  the  contract  appears  to  have  been  fair,  and  the 
purchase-money  to  have  been  paid  to  all  the  parties,  and  there  is  nothing  to 
shew  that  the  son  was  not  to  receive  a  due  proportion  of  the  money.  JIf* Queen 
▼.  F^rpLkaty  nbi  supra. 

(R)  That  is,  wh^n  a  person  takes  with  actual  notice  of  another's  right,  he  Protf  9f  noti^ 
if  considered  as  coming  in  fraudulently,  and  a»  the  fraud  aiUes  from  the  h  p**^^ 
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mispidony  was  held  by  Lord  Hardwicke  not  to  be  sufBcient  to 
justify  the  Court  of  Chancery  in  breaking  in  upon  this  act  qf 
parliament*  And  therefore,  where  a  mortgagee  (i?),  of  huids 
in  Middlesex,  swore  in  his  answer,  that,  to  his  belief,  he  did 
not  know  of  a  judgment  which  had  not  been  registered  untQ 
[  627  ]  after  his  mortgage  executed ;  this  was  contradicted  by  one  wit- 
ness only,  who  swore,  that,  on  a  conversation  at  which  she  was 
present,  the  mortgagee  admitted  that  it  was  true  ''  he  knew  of 
the  judgment,  but  that  he  knew,  at  the  same  time,  that  was 
not  registered,  and  what  were  acts  of  parliament  for,  unless 
they  were  effectually  observed  ?**  Lord  Hardwicke  said,  that, 
undoubtedly,  tliis  was  material  evidence,  but  then  it  was  only 
one  witness  against  the  answer  of  the  defendant,  and  the  evi^ 
dence  amounted  merely  to  a  defendant's  amfession  in  contra- 
diction to  his  answer,  and  was  contrary  to  a  positive  act  of 
parUament  made  to  prevent  any  temptation  to  perjury  from 
contrariety  of  evidence.  His  Lordship,  therefore,  dismissed 
the  plaintiff's  bill  as  to  this  part  of  the  case. 

■ 

Tkrei  weum-  I  have  not  met  with  any  case  wherein  it  hath  been  detor- 
iered,  ^tUsne  mined  that  a  puisne  mortgagee,  where  there  are  several  in- 
chaaSt^HrS^^'  cumbrances  registered,  shall  protect  himself,  by  purchasing  in 
gaint  prUritf.  an  eigne  incumbrance,  which  brings  with  it  the  legal  estate ; 

but  that  case  seems  to  fall  within  the  same  reason  as  the  last. 
It  is  evident  from  the  preamble  of  the  2d  &  3d  Anne,  c.  4. 
that  the  object  of  the  legislature  in  that  statute  (which  laid  the 
foundation  of  the  subsequent  registering  acts)  was  to  enable 
mortgagors  to  give  such  satisfactory  security  to  monied  men, 
as  would  induce  them  to  advance  their  money,  on  landed 
security,  to  persons  in  trade,  which  it  was  thought  would  tend 
to  the  national  benefit*  The  mode  adopted  by  the  legislature 
to  affect  this  purpose,  was,  to  secure  them  against  prior 
claims,  by  estabUshing  a  register,  where  all  incumbrances  that 

(p)  Hint   T.   Dodd,    t  Atk.    275.      Lord  Manners  in  3  Ball  Sc  Bea.  SOI. 
IS,  C.  Bam.  S58,  and  recognized  by      — £<i.] 


notice,  the  evidence  of  notice  shonld  be  clear  and  explicit,  which  it  seems 
may  be  proved  by  parol ;  but  Lord  Alvanley  observes,  "  I  regret  that  the 
statute  has  been  broken  in  npon  by  parol  evidence,  and  am  glad  to  find  Lord 
Hardwicke,  in  Mine  t.  Dodd^  says,  nothing  short  of  actual  fraud  will  do." 
JoUuHd  V.  Slainbridgef  3  VeSj  476. 
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affected  the  estate  might  be  seen ;  and  by  giving  securities  re-  *'. 

I^istered^  though  posterior  in  date,  a  priority :  but  it  was  nol^ 
necessary  to  alter  the  law,  as  to  the  priority  amongst  incum- 
brances registered ;  for,  if  a  mortgagee  neglects  searching  the 
registry,  he  ceases  to  be  an  object  of  legal  favor ;  and,  if  he 
searches,   and,    notwithstanding    there  be  an  incumbrancei; 
prior  to  his,  lends  his  money,  he  takes  the  equitable  estate 
onlyy  with  notice,  and,  having  voluntarily  accepted  it,  of  course 
becomes  liable  to  the  incidents  and  contingencies  to  which  that 
kind  of  security  is,  in  its  nature,  exposed.   The  true  construc- 
tion of  the  act  therefore  seems  to  be,  that  it  has  left  mortga- 
gees, whose  incumbrances  are  registered,  in  the  same  situation, 
as  to  each  other,  as  they  were  previous  to  these  statutes.    In 
which  case,  the  puisne  mortgagee,  having  purchased  in  the 
first  incumbrance,  would  have  been  entitled  to  a  priority ;   he      [  Q28  ] 
having   the    best   title   in  law,    and   as   much  equity  as  the 
mesne  mortgagee  (s). 


Exposition  of  Registry  Acts.  Rboistkt 

ACTS 

(S)  Of  this  there  can  be  little  doubt.    Lord  Camden  has  said,  that  the  acts 
^o  not  provide  for  cases  where  all  the  deeds  are  registered.    They  apply  only   Np  difference 
to  make  unregistered  deeds  void  as  against  registered  deeds  and  iDcnmbrances^  amT^'oacr^   . 
Bierecoek  v.Diekensy  cited  ante,  6Xd»  innaOe;  and  per  Lord  Nortliington,  fhe  live  notice. 
atatute  of  7  Ann.  c.  SO,  was  only  intended  to  protect  purchasers  against  secret  jHrd  mort* 
conveyances :  it  did  not  affect  the  question  of  notice :  it  left  that  as  if  the  ff^^^  ^V  F^' 
statnte  had  never  been  made.    Sheldon  v.  Cox,  %  Eden,  228.    In  short,  the  jcitManding 
hypothecated  case  in  the  text  has  received  an  express  decision  by  t|ie  assent  eeeond  be  re* 
of  Lord  Loughborongh  in  Color  v.  Cooky,  1  Cox^  183,  where  the  plaintiff,  f^^^^' 
being  a  third  mortgagee  witbont  notice  of  the  second  mortgage,  afterwards 
i»oaght  in  the  first  mortgage,  and  brought  his  bill  to  foreclose  the  second  mort- 
gage, unless  he  would  redeem  both  the  plaintiff^s  mortgages ;  and  the  single 
^nastion  was,  whether  the  register  of  the  second  mortgage  (the  lands  being 
ID  Middlesex)  was  of  itself  snch  a  notice  as  would  affect  the  third  mortgagee }     '     '  ^ 

Iwt  the  counsel  for  the  defendant  admitted  the  point  to  be  so  well  decided, 
tiiat  snch  register  wonld  not  be  sufficient  without  actual  notice,  that  the  con- 
trary could  not  tlien  be  maintauied ;  to  which  the  Lord  Chancellor  «ssented| 
Bnd  decreed  accordingly. 

But  it  seems  that  if  a  devisee  omit  to  register  the  will,  and  the  heir  at  lavf  Devisee  of 
takes  possession  of  the  estate  for  want  of  registry,  and  procures  a  further  charge  fq^iy^  of  re- 
to  himself,  which  is  tacked    to  a  subsisting  mortgage  of  the  property,  the  I^^^J!^ 
devisee,  if  he  can  afterwards  procure  the  bill  to  be  registered  within  the  five  to  heir,  if  wiU 
yean,  will  not  be  allowed  to  redeem  the  mortgage  without  paying  also  what  ?^  registered 
was  advaneed  to  the  hefr  ;  at  least  this  was  Mr.  Ward's  opinion  (see  2  Cas.  6:  q^^tre.  * 
Optn.  45)t  and  many  argiiiQcnts  present  themselves  to  recommend  it ;  bujt 
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OF  NOTICE 


Mmigagu  nai      It  is  an  infisdliUe  rule,  that  a  mottgeLgee  may,   in  a  coui 

•Uiged  to  du- 


piirekaMing 
prior  legal 
€»Me* 


Bboistrt      the  obsenratioiis  of  Mr.  Sogden,  cited  in  a  fonaer  note,  have   a  contrary  ten* 
ACT*.  dency.    See  Bote(K),  aiite,  p.  619. 

-'^^^^I'^i^.  It  remains  to  l>e  considered,  wliether  a  person  pnrcliasing  witlMWt  notioe, 

tMmbranee  may  ^"^^  obtaining  tlie  legal  estate,  shall  be  prejudiced  by  a  prior  eqaitable  in- 
he  pr^tidUed  bjf  jcnmbrance  which  was  daly  registered  previous  to  his  purchase.  Lord  Cam* 
^nHSmur^^     den  decided  that  he  should  not,  in  Moreeoek  v.  Diekent^  Amb.  678,  for  that  tlie 

registry  of  the  equitable  incumbrance  was  not  notice.    Lord  Camden's  deci- 
sion in  this  case  has  been  questioned,  chiefly  on  the  ground  that  Be^ord  v. 
BackhMuef  ante,  6%0,  (on  which  his  Lordship's  determination  was  entirely 
founded),  was  not  an  authority  in  point,  the  case  before  him  raising  in  every 
respect  a  new  question.    It  is,  however,  submitted,  that  the  solution  of  tlie 
question  depends  wholly  on  the  constmction  of  tlie  registry  acts,  in  regard  to 
tlie  effect  of  registration  of  the  equitable  incumbrance.    Is  the  registration 
of  an  equitable  charge  or  conveyance  to  raise  presumptive  notice  to  all  the 
world  In  the  teeth  of  repeated  and  unanimous  decisions,  that  the  registra- 
tion of  conveyances  of  the  legal  estate,  or  of  incumbrances  creating  legal 
liens,  shall  not  operate  as  notice  ?    We  have  seen  that  the  registry  acts  have 
left  the  doctrine  of  notice  untouched,  and  without  notice,  it  is  clear  a  snb-. 
sequent  purchaser  of  the  legal  estate  may  over-reach  a  prior  equitable  in- 
cumbrancer.   But  then,   it  is  said,   **  Moreeoek  had  no  means  whatever  of 
giving  notice  of  his   equitable  incumbrance  to   Dickens,   who  afterwards 
acquired   the    legal  interest.     Dickens,   on  the   other  hand,   might  have 
searched   the   registry,  and   thereby   have    been    apprised   of  the    prior 
equitable   charge."    This   is  certainly  true,   but  the  same  argument  would 
apply  in  deterioration  of  acknowledged  law,  in  respect   to  the  docketing 
pf  judgments,  and  the  enrolment  of  b&rgains  and  sales,  which  could  not  be 
tolerated.    A  judgment  creditor  has  no  means  of  giving  the  subsequent  equit- 
able ihcumbrancer  notice  of  the  judgment,  aUwuii  the  docket;  yet  the  equit- 
able^incumbrancer,  by  searching  the  docket,  may  discover  the  judgment.    The 
equitable   incumbrancer  may,  however,   purchase  in  a  legal  estate  created 
prior  to  the  judgment,  and  so  over-reach  the  lien  of  the  creditor.    The  best 
answer  to   the  equitable  incumbrancer  is,  that  if  he  Is  so  badly  advised  as 
|o  take  an  equitable  security,  be  must  run  the  hazard  of  other  persons  pur- 
clmsiog  the  legal  title  and  thereby  acquiring  a  preference  to  him.    The  oh* 
servations  in  derogation  of  Lord  Camden's  decision  are  addressed  to  the  case 
r  6^  ^  ]     of  a  purchaser  not  having  the  legal  estate  at  the  time  of  his  contract  (Sug. 
Ven.  &  Pur.  611,  5th  edit.),  but  who,  after  his  own  and  the  previous  equit- 
able incumbrance   has   been  registered,  obtains  a  conveyance  of  the  legal 
estate,  which   it  is  presumed  is  also  to  be  considered  as  duly  registered. 
Removing  notice   out  of  the  case,  no  objection  is  taken  to  the  priority 
claimed   by  the  subsequent  purchaser,  but  it   is  said  he  entered  into  his 
equitable   contract  with   full  notice   of  the    preceding   equitable   incum- 
brance,  and  should   therefore    be   postponed    to   its   payment.      This,  it 
is  presumed,  is  the  whole  amount   of  objection ;  though  not  so  expressed 
in  as  many  words.    But  how    has   the    second  purchaser  notice   of  the 
prior  equitable   charge?    In  no  other  way  than  by  its  registration,  which 
we  have  seen  b  not  constructive  notice.     It  is  submitted,   therefore,   that 
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of    equity,   protect  himself  from  discovery  of  his  title-deeds  cmetr  title- 

dud»  if  At 

few  sabstaattal    reasons   occar  for  ioTalidatini^  the  decision  in  Marecoek  ▼•      Rsoiitrt 
DickeiUf  nbi  snpra.  acts. 

Bat  the  point  does  not  rest  npon  opinion.  Lord  Redesdale  lias  expressly  Thai  doetrme 
acknowledged  and  confirmed  tlie  doctrine  laid  down  by  Lord  Camden^  in  a  ^'^'IF''"^* 
sabseqoent  case  {Bu$keU  v.  Biuhell,  1  Sell,  dr  Lef.  90)  ;  and  altliougli  in  tliat 
case  it  may  be  said  that  Lord  Redesdale  was  not  called  npon  to  decide  the 
question,  and  that  therefore  his  opinion  was  extra-judicial  (see  Wils.  on  Reg. 
70\  yet  it  mnst  be  remembered  that  the  very  question  before  his  Lordship 
was,  whether  the  registry  of  articles  made  prior  to  a  settlement,  under  whieh 
the  defendants  claimed,  did  not  make  them  come  in  as  purchasers  under 
the  settlement  with  full  notice  of  those  articles ;  on  the  ground  that  the  re« 
gistry  of  a  deed  was  notice  to  all  the  world  of  the  existence  of  such  deed 
mod  of  its  contents,  so  far  as  such  contents  were  developed  In  the  memorial  ? 
Jjowd  Redesdale  however  was  clearly  of  a  contrary  opinion,  vix.  thai  registry 
was  mot  motic€y  and  consequently  that  notwithstanding  the  registry,  the  persons, 
who  took  the  legal  estate  under  the  settlement  had  undoubted  priority  to  those 
who  supported  equitable  claims  under  the  articles.  But  his  Lordship  made 
this  distinction  between  the  English  and  Irish  acts :— ^By  the  4th  section  of  the  EngUsh  and 

Irish  act  (6  Anne,  c.  i)  it  was  declared,  that  every  deed  or  conveyance,  a  ^^'^'h  regUtrjf 

acte  vtSitn* 
Bemorial  whereof  should  be  duly  registered,  according  to  the  rules  prescribed  rTtttAfff. 

hf  the  act,  should  be  deemed  and  taken  as  good  and  effectual,  both  in  law 
mod  equity,  according  to  the  priority  of  time  of  registering  such  memorial* 
Thus,  It  was  expressly  enacted,  that,  whatever  might  be  the  nature  of  the 
instrument,  priority  in  the  time  of  registering,  would  give  it  priority  of  opera- 
tion  both  at  law  and  in  equity.  'But  this  clause  was  not  in  the  English  acts ; 
nad  his  Lordship  said  he  had  no  sort  of  doubt  of  the  true  construction  of 
the  act  in  question  (namely,  the  Irish  act).  The  instrument  registered  must 
prevail  against  a  subsequently  registered  instrument,  by  force  of  tlie  clause  in 
the  4tili  section,  viz.  that  being  an  instrument  which  affected  lands,  it  should 
be  good,  not  only  at  law,  but  in  equity,  according  to  the  priority  of  registry'. 
This  was  not  at  all  grounded  on  the  next  section  of  the  act,  which  avoided  un* 
registered  conveyances  ;  that^  was  a  provision  of  a  totally  different  descrip- 
tion. The  meaning  of  the  former  clause  was  to  give  full  effect  by  force  of  Regietered  deed 
the  registry,  even  to  articles,  if  registered,  against  a  legal  conveyance :  to  ^^  prefernd 
that  the  act  had  given  to  contracts  registered  a  force  and  effect  In  Ireland,  with  in  Irekmd  to 

respect  to  lands  themselves,  which  they  had  not  in  England,  there  being  no  •»*««9«^   *"«• 

gtnered  deed  #f 
sBch  clause  in  the  English  registry  act.    T&fs,  his  Lordship  took  to  be  the  i^g^  estate* 

troe  meaning  of  the  act,  as  far  as  he  could  collect;  and  would  answer  all  the 

purposes  of  every  decision  on  the  subject.    On  tliat  interpretation  of  the  Irish  Contra  m  Eng* 

act.  Lord  Redesdale  decided  that  the  articles  had  acquired  a  priority  by  being  ''"^* 

Kgistered ;  and  therefore  that  the  persons  claiming  under  them  were  entitled 

to  preference. 

And  this  doctrine  lias  been  acl(nowledged  and  acted  on  by  Lord  Manners,  PriorUtf  rf title 
hi  Eyre  ▼.  Po//»&is,  Jf  Ball  St  Bea.  «99,  where  an  equitable  claimant  urged,  ^j^^jl^jj^^^^^^ 
Ihnt   the  same  right  in  equity  which  he  had  against  the  mortgagor  and  his  ^j^gf  /|.j«4 
represcntmtives,  was  available  against  the  mortgagee,  who  took  a  mortgage  acts. 
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deiMs  noiUe    if  he  denies  notace  (g).    For,  if  a  plundff  brings  his  bill  to  re- 

(q)  Senhouse  v.  EarUt  %  Ves.  450.         (9  9)   [Except  the   parchase  deed. 
Berrai  v.  BaOari,  3  Ch.  Ca.  73.  Ibid.      Redesd.  Tr.  PL  319.— £it.] 
1S5,  136.    iVern.  27. 


Rb«i8TRT  of  the  property  in  1780,  on  the  ground,  that  a  prior  settlement  in  1745,  oat  of 
^^'"'  wliich  theyclaimant's  equitable  title  arone,  was  dniy  registered.  Lord  Manners 
said,  if  the  deed  of  settlement  were  duly  registered,  the  qoestion  was  mt  an 
end ;  for  the  plea  of  a  purchaser  for  valuable  consideration  without  notice, 
could  not  avail  against  a  prior  duly  registered  deed ;  and  whether  the  plain- 
tiff's title  were  a  legal  or  an  equitable  title  it  would  have  priority  from  its 
registration,  whether  the  mortgagee  had  notice  or  not. 
MMarfrfcon'  In  the  course  of  his  judgment  in  BusheU  v.  Bu$heU  (1  Sch.  &  Lef.  103) 
jtdmng  rtf^'  ^tjch  was  delivered  after  three  months  consideration,  Lord  Redesdale  en- 
SB  creiY  tveut.  tered  minutely  into  all  .the  cases  that  had  been  decided  on  the  Englisb  re- 
gistry acts,  and  observed  that  the  effect  of  all  the  decisions  was,  that  registra- 
tion could  not  be  considered  as  notice,  with  all  the  consequences  that  would 
attach  upon  it  as  notice.  If  it  were  so  considered,  it  would  lead  to  very 
mischievous  consequences.  It  was  ti'ue  that  registry  was  considered  as  notice 
to  a  certain  extent ;  no  person  thought  of  purchasing  an  estate  without  search- 
ing  the  registry ;  and,  if  he  searched,  he  bad  notice  ;  but  bis  Lordship 
thought  it  could  not  be  considered  as  notice  to  all  intents,  on  account  of  the 
mischiefs  that  would  arise  from  such  a  decision.  For  if  it  were  to  be  taken 
as  ^  constructive  notice  it  must  be  taken  as  notice  of  every  thing  that  is 
contained  in  the  memorial :  if  the  memorial  contained  a  recital  of  another 
Instrument,  it  would  be  notice  of  that  instrument^if  of  a  fact,  it  would  be 
aotice  of  that  fact — These  observations  of  Lord  Redesdale  were  certainly 
gratuitous  as  to  the  English  acts  \  but,  considering  the  extent  of  investigation 
which  his  Lordship  pursued,  and  the  very  able  manner  in  which  he  pronounced 
bis  judgment,  they  are  not  the  less  sound  or  the  less  entitled  to  respect 
on  that  account. 
Soau.  In  another  case  Lord  Redesdale  observed,  that  if  registry  be  considered 

notice,  it  must  be  notice,  whether  the  deed  be  duly  registered  or  not  t  it  may 
be  unduly  registered  ;  and,  if  it  be  so,  the  act  did  not  give  it  a  preference ; 
and  thus  this  construction  would  avoid  «11  the  provisions  in  the  act  for  com- 
plying with  its  requisites.  Latouehs  v.  Dimsany,  1  Sch.  &  Lef.  157.  And  in  a 
later  case  the  same  noble  Lord  observed,  that  it  seemed  to  him  that  nothing 
could  be  more  misohievous  than  to  hold  that  tiie  putting  any  thing  on  the 
registry  should  be  notice  within  the  meaning  of  the  word  *<  notice,''  as  applied 
to  courts  of  equity  in  such  cases ;  and  that,  on  conversation  with  Lord  KiU 
warden.  Lord  Redesdale  found  (notwithstanding  what  had  been  urged  to  the 
cpntrary)  tliat  he  (Lord  Hil warden)  was  impressed  with  the  same  opinion, 
though  tlie  common  language  of  the  court  led  to  an  idea  that  it  was 
notice.  The  words  of  the  [Irish]  act  gave  priority  to  instruments,  whether 
they  conveyed  a  legal  or  only  an  equitable  title  according  to  the  priority  of 
their  registry ;  but  still,  according  to  tlie  rights,  titles,  and  interesU  of  the 
persons  conveying;    and  that  there  was  this  important  difference  between 
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deem  ever  sostrongly,  he  is  not  entitled  to  see  the  mortgagee's 


notice  und  the  operatioB  of  the  registry  act  :-^Actaal  notice  might  bind      RkcisTRT 
tilt  contcience  of  the  parties ;  the  operation  of  the  act  may  bind  their  title,      ^  ^^^'* 
Imt  not  their  conscience.     Underwood  v.  Courtonm,  t  Sch.  &  Lef.  64.    And  in  ^^^^^^^^^1  „^ 
kis  place  in  the  Hoose  of  Lords,  Lord  Redesdale  maintained  the  same  opinion,  Uee,  and  opera- 
oboerviog,  that  the  effect  of  registration  was  different  in  Ireland  from  what  It  ^"  ^  regittry 
waa  in  England,  as  in  Ireland  the  effect  of  registration  was  to  give  a  pro* 
fercDce,  both  at  law  and  In  eqnity,  against  all  snbseqaent  deeds  •whatever. 
IMg  T.  KeUtff  4  Dow.  Par.  Rep.  436.    Accordingly,  Lord  Manners,  in  Pent- 
Umd  V.  StakiSf  i  Ball  &  Bea.  75,  held  clearly,  that  the  registry  of  a  deed  in 
Ireland  gave  priority,  bat  did  not  affect  a  party  with  notice. 

In  a  late  appeal  from  an  Irish  decision  this  doctrine  is  thns  laid  down : 
If  two  deeds  be  execnted  bearing  different  dates,  that  which  is  first  register^ 
even  with  notice  of  the  other  deed,  has  priority  both  in  law  and  equity, 
although  It  be  posterior  both  in  date  and  execution.  On  points  In  which  the 
two  deeds  are  inconsistent,  the  deed  last  registered  is  personally  binding  on 
the  parties  who  execate ;  and  the  lands  and  property  comprised  in  the  deed 
first  registered  are  also  bound  after  satisfying  the  trusts  of  the  first  by  the 
contracts  and  trusts  of  the  deed  k»t  registered.  McNeil  v.  CuhiU,  t  Bligh, 
9f8. 

Tacking  is  not  allowed  under  the  Irish  registry  act;  and  this  arises  from  Tocikuig  nol 

the  peculiar  wording  of  that  act,  and  the  construction  it  has  received^   The  ^^  ^"f^ 

JrtMtk  rrsrM»rtf 
laeamng  and  intention  of  the  act  was  to  secure  persons  taking  charges  upon  ^^ 

atates,  to  provide  that  they  should  have  thai  to  resort  to,  which  wonld  enable 

them  to  take  with  more  security.    Now  tacking  does  tend  roost  strongly  to 

prevent  purchasers  (in  which  description  mortgagees  are  included)  from  being 

so  secured,  because  by  its  operation  all  intermediate  incumbrance*  are  to  be 

prejudiced  ;  they  cannot  be  secured  unless  the  effect  of  the  act  be  to  requtre 

all   instmmeots   affeoting   the  estate   to  be   brought   by  proper  memorials 

apoB  the   registry.    The  provisions  of  the  act  seem  intended  to  enable  a 

person    dealing  with  an  estate  to   say,  *'  All    instrnments  that   can  have 

eflfect  against  me  are  brought  on  tlie  registry,  and  none  which  are  not  there      r    gJl  1 

can  be  brought  against  me.''    Thu  necessarily  excludes  tacking;  fortharis 

giving  effect  to  an  instrument  which  a  person  is  not  enabled  by  means  of  the 

registry  to  discover :  and  the  manner  iu  which  the  act  is  fhimed,  shews  that 

aocb  was  the  idea  of  the  legislature.    Jjatcmcke  v.  Dansciry,  i  Sch.  &  Lef.  159. 

In  the  same  case  it  was  said,  that  tiie  effect  of  the  5tfa  section  of  the  same  act  Prioriif  ^ 

was  to  give  judgment  creditors  not  only  the  priority  which  they  would  before  ^aJFU^^^JT^ 

have  had  against  the  registered  deed,  but  a  priority  against  the  unregistered 

deed,  which  they  had  not  before,  and  thai  for  the  sake  of  the  registered  deed  ; 

for  the  several  incumbrances  could  not  otherwise  be  arranged  for  the  benefit 

•of  the  registered  deed. 

At  law,  it  has  lately  been  held,  that  a  second  registered  deed  is  to  be  pre- 
ferred  to  a  prior  unregistered  one  with  notice.  Doer^Alnp^  5  B.  &  A.  I4t* 
et  ante,  vol.  i.  f79  a.  where  the  case  is  stated  at  large. 

In  a  very  recent  case  in  Chancery,  it  was  held  by  tlie  Vice  Chancellor,  that,  Mortgagee  «4il 
a  purchaser  of  land  in  a  register  county  is  not  b&und  to  search  the  register,  bound  to  Murdb 
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tkle-deedif  becaiue  «  third  person  may  find  out  a  flaw  ia 


RxoiSTR  Y     The  case  was  briefly  this :— In  17S8  Hodgstn  made  a  mortgage  ia  fee  to  A.  B. 

ACTS.  y/fiiich  was  paid  off,  bnt  no  reconveyance  execnted.  In  1755  Hodgson  married^ 

ITdoi^'^uJf  *"^  «etUed  the  estate  to  the  use  of  himself  for  life,  with  remainder  to  hia 

he  wiUbe  pre-  wife  for  life,  with  remainder  to  their  first  and  ofher  sons  in  tail,  with  remain- 

MHMd  to   hmt  dei-i  ^y^^    !„  ^^59  Hodgson  procured  a  reconveyance  of  the  legal  estate 

notice  QT  evfTv  a. 

thing  OH  the      ^™  ^®  mortgagee  to  himself  in  fee,  and  dipd  in  1794,  leaving  a  son,  wbo 

regietry  wUhm  entered  into  and  continoed  in  possession  of  the  estate  till  his  death  in  18S1. 
to  seordu  '^^  mortgage,  settlement,  and  reconveyance  were  all  dnly  registered.  In  1815 

the  son  (N.  B.  Hodgson)  mortgaged,  the  estate  to  Dean  for  a  term  of  1000  years, 
*  for  securing  ftOQOl,  and  interest,  representing  himself  to  be  seised  of  tfa^  estate 
in  fee,  when  in  truth  he  was  not,  being  only  tenant  in  tail  under  the  settle- 
ment, though  he  might  have  acquired  the  fee  by  recovery,  but  no  recovery 
was  sofiered  on  the  occasion  of  the  mortgage.  Dean's  solicitor,  preparatory 
to  the  advance  of  the  money,  directed  the  registry  to  be  searched  from 
1794,  when  Hodgson  the  settlor  died,  the  search  was  made  and  no  incombranoe 
found.  Shortly  after  the  death  of  Hodgson  the  son,  Dean  brought  an 
ejectment  for  recovery  of  the  mohgaged  premises :  to  stay  which  eject- 
ment the  plaintiff  (who  vras  the  son  and  heir  of  N.  B.  Hodgson  the  mort- 
gagor, and  the  next  tenant  in  tail  under  the  settlement)  applied  to  the  Coart 
of  Chancery  for  an  injunction,  which  was  granted  of  course.  The  defendant 
now  moved  to  dissolve  the  injunction. 

The  Vice  Chancellor.— The  material  question  in  the  case  Is,  whether  the 
defendant  is  a  purchaser  or  mortgagee  with  or  without  notice  of  the  phiintiff 'a 
title.    It  is  said,  by  the  defendant,  that  he  is  a  mortgagee  without  notice  of 
the  settlement  made  by  the  grandfather  in  1735.    It  appears,  on  the  answer, 
that  the  defendant,  on  the  occasion  of  lendmg  his  money  upon  mortgage  to 
Ae  father  of  the  present  plaintiff,  (the  estate  being  situated  in  the  county 
of  York,  which  is  a  register  county,)  wrote,  by  his  solicitors,  to  the  Deputj 
Register  of  the  North  Riding,  requesting  that  he  would  make  a  search  in  die 
registry  with  respect  to  that  estate,  from  the  year  1794  to  the  year  1815.    It 
also  appears,  tliat  the  reason  why  1794  was  fixed  upon  as  the  limit  of  the 
search,  was,  because  the   grandfather  died  in   1794,  upon  whose   deaths 
N.  B.  Hodgson,  who  represented  himself  as  seised  in  fee,  became  possessed 
of  the  estate.    The  Deputy  Register  accordmgly  did  make  a  search,   and 
wrote  to  the  solicitors  of  the  defendant,  that  there  was  no  instrument  fonnd 
upon  the  registry  affecting  the  estate  in  question.    Now,  it  is  said,  that  inas- 
moch  as  the  defendant  directed  a  search  to  be  made,  It  most  be  taken  tint  he 
had  constructive   notice  of  the  whole  register;  and  an  authority  is  cited, 
which  is  supposed  to  have  cQme  from  Lord  Redesdale,  in  a  case  referred  to  in 
the  Irish  rcfiorts.    Bu^U  v.  BusheUj  1  Sch.  &  Lef.  103.    On  looking  to  that 
case,  however,  it  does  not  appear  to  me  to  touch  the  question  ;  and,  when 
the  expressions  which  Lord  Redesdale  has  used  are  considered,  it  is  plain 
that  he  had  no  idea  of  deciding  such  a  point  as  the  present.    The  question 
now  raised  is  therefore  without  authority,  and  depending  entirely  on  general 
reasoning  and  principle.     It  is  wimilied,  om  U  wMal  6e,  thut  Dean  traa  not  obUged 
to  eeareh  the  regittry  ei  all.    This  is  not  a  case,  therefore,  in  which  construe* 
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Aon.  The  rule  appears  to  be  the  same  on  motion,  where 
there  is  to  be  a  sale  to  raise  the  mortgage-money ;  this  is  a 
first  prindplei  and  not  to  be  argued»  and  depends  on  the 
denial,  of  notice  (t). 

tiTe  notice  can  prevail.     A  notice  to  afTectDean,  must  be  an  actual  notice.      Rboistrt 

Kow,   it  is  plain,  tliat  Dean  had  no  actual  notice.     Where  the  search  of  acts. 

the  register  is  generally  admitted  or  proved,  (I  use  the  expression  generally 

admitted  or  proved)  there  it  will  be   intended,  as  a  rule  of  evidence  or 

presmnption,  that  tlie  party  making  the  search  had  notice  of  the  whole  contents 

•f  the  registry.    But  that  is  not  constructive  notice ;  the  doctrine  proceeds 

•poa  a  totally  different  principle.    The  admission  of  a  general  search  of  the 

register,  is  an  admission  of  a  search  which,  according  to  the  rules  of  evidence 

and  legal  presumption,  is  to  fix  the  party  with  the  knowledge  of  all  the 

eoBtents  of  the  register  so  admitted  to  be  searched.    Now  it  is  perfectly 

plain,  that  no  such  presumption  can  be  made  here:  the  circumstances  of 

ttis  caae  absolutely  exclude  such  presumption.    Dean  had  not  notice  of  the 

registry  of  tiie  deed  of  1755.   His  admission  of  the  search  of  the  register  is 

■ot  general,  but  expressly  con6ne8  the  search  to  the  period  subsequent  to 

January,  1794,  and  therefore  negatives  any  search  prior  to  that  date.    For 

Iheee  reasons,  I  am  of  opinion  that  Dean  is  a  mortgagee  without  notice; 

and  he  is  tlierefore  entitled  to  have  this  injonctioa  dissolved.    The  question 

waa  afterwards  brought  before  the  Lord  Chancellor  upon  an  appeal  motion* 

His  Liordship  was  clearly  of  opinion,   that   notice  of  tlie   contents  of  the 

registry  during  a  particular  period,  was  not  to  operate  as  notice  of  entries 

contained  in  it  relative  to  an  anterior  period.    HiMfgsea  ▼•  Deoa,   in  Chan* 

Joiy,  1S95,  MS. 

FnMn  these  remarks  on  tlie  registry  acts  we  collect,  tst,  that  registration  it  Jtaqrftaktlsii* , 
Bot  notice;  fd,  that  a  mortgagee  or  purchaser  is  not  6s«ad  to  search  the 
register,  bat  if  he  does  so  he  will  be  held  to  have  notice  of  all  incumbrances 
on  the  register  withfai  the  period  of  his  search ;  Sd,  that  a  mortgagee  having 
the  legal  estate  may  tack  further  advances  to  his  security,  notwithstanding  a 
■Msoe  mortgage  may  have  been  duly  registered ;  4th,  that  an  equitable  incum* 
bnmcer,  without  notice  uiXw^l  the  registry,  may  over-reach  a  prior  equitable 
and  registered  mortgage,  by  purchasing  in  a  legal  estate  created  previously 
to  both  incumbrances;  5th,  that  actual  notice  of  an  unregistered  deed  will  not 
bind  the  party  to  whom  such  notice  is  given  with  the  incumbrance  created  by 
U,  nnless  his  own  incumbimnce  be  not  duly  registered.  But  6th,  that  these 
pnsitiont  are  in  effect  the  very  reverse  in  IreUnd,  on  the  ground,  tliat  the 
Irish  registry  act  dechires  that  every  deed  in  Ireland  shall  have  priority  ao* 
cording  to  the  time  of  its  registration. 

(T)  In  CAa«i/M  v.  Brotcaioip,  s  Ridgw.  P.  C.  4«9,  it  was  held^  that  a  par*  ^^Iss^gaee  9f 
chaser  for  valuable  consideration  without  notice,  having  the  legal  estate  in  ^.f^^  ^ 
Um,  can  always  defend  hhnself  in  a  court  of  equity,  whether  the  bill  be  filed  ^^^  j^^^ 
ngainst  him  for  discovery  or  relief,  and  whether  the  prayer  of  that  discovery 
•r  relief  be  founded  on  a  right  derived  from  particular  contract,  from  the 
f  aanion  law,  or  from  positive  and  explicit  provisions  of  a  statute.    This,  Lord 
C3inncellor  Fitsgibbon  considered  to  be  clear,  on  a  broad  principle,  as  old  as 
the  inscltniion  of  a  court  of  equity,  a  principle  which  did  not  admit  of  excep- 
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lUeiiai  of  deed      Thus^  where  a  plaintiff's  bill  was  to  set  aside  a  conveyaziee 
%rtie$l  notice    ™^®  ^^  ^^^  deJEendant  by  A.,  on  the  ground  that  the  defendant 


tion,  which  had  not  been  shaken  for  more  than  a  century,  and  conld  not  be 
queistioned  withoat  shaking  to  its  foandation  the  whole  system  of  eqnitabl« 
jorisprndence,  which  had  been  defined  and  established  by  the  collected 
wisdom  of  ages.  This  rule  is  general,  extending  to  every  purchaser  for.Tala- 
aMe  aonsideration  without  notice  of  the  plaintiff's  title ;  and  the  reason  of  it 
iSy  that  a  purchaser  without  notice  is  not  bound  in  conscience  to  assist  the  right 
owner  in  the  legal  recovery  of  the  subjects  purchased  under  such  circum- 
stancesy  Hoare  v.  Parker^  1  Cox,  SS7 ;  and  the  assignee  of  a  mortgagee  or 
purchaser  for  a  valuable  consideration  without  notice,  is  entitled  to  the  saase 
protection.  SweH  v.  Sovdheote^  %  Bro.  C.  C.  66.  S.  C«  3  Dick.  671.  Lawtker 
▼.  CorttoR,  2  Atk.  139.  243.  S.  C.  Ca.  temp.  Talb.  186.  Bam.  358.  £t  vide 
cases  on  same  rule,  In  8  Vin.  Abr.  546,  and  Hardy  v.  Reevee^  5  Ves.  426,  where 
a  debtor  claiming  as  mortgagee,  denied  notiiie  of  the  plaintiff's  title,  which 
was  neither  set  forth  nor  proved :  an  inquiry,  with  a  view  to  affect  him  with 
notice,  was  refused,  first,  upon  a  petition  to  vary  the  minutes,  and  again 
upon  a  re-hearing ;  but  an  inquiry  was  granted  as  to  what  money  he  had 
advanced  on  the  security. 

It  frequently  happens  that  a  person  has  a  title  to  an  estate  from  which  be 
is  debarred  by  reason  of  the  docnments  and  papers  respecting  it  bemg  de- 
tamed  by  another.  We  propose  to  consider  his  remedy,  first,  at  law,  and 
then  in  equity. 

In  a  court  of  law  an  action  of  trover  may  be  maintained  for  title-deeds 
after  demand  and  refusal,  JIlay  v.  Hwrtey^  13  East,  197,  provided  the  plain, 
tiff  can  prove  a  right  of  property  and  a  right  of  possession  to  the  same. 
Gordon  v.  Harper^  7  T.  R.  9.    Thus,  where  A.  having  agreed  to  purchase  of 
B.  the  remainder  of  a  term,  and  the  latter  delivered  to  him  the  lease.  In  order 
that  he  might  get  an  assignment  made  out ;  and  A.  then  obtained  an  enlarge* 
ment  df  the  term  from  the  original  landlord,  and  refused  to  accept  an  assign - 
[  632  ^  1     >nent,  or  pay  the  full  price  agreed  oii,  because  B.'s  Under  tenant  had  removed 
«ome  fixtures.    It  was  held,  that  B.  might  insist  on  A.'s  accepting  the  assigii- 
ment,  and  after  demand  and  refusal  of  the  lease,  might  maintaui  trover  for 
it.    Porrjf  V.  Frame^  S  Bos.  &  Pol.  451.    And  it  has  been  held,  that  the  per- 
son who  is  entitled  to  the  land  has  a  right  to  the  title-deeds  of  that  land. 
Hooper  V.  l2ams6of iom,  6  Taunt.  14 ;   and  therefore  where  A.  sold  an  estate 
to  B.,  who  paid  part  of  the  purchase-money,  and  the  title-deeds  were  depo- 
sited  with  C.  as  an  escrow,  to  be  delivered  up  to  B.  when  he  paid  the  residne 
4  of •  his  purchase-money;   and  A.  obtained  possession  of  them  again,    and 
pledged  them  to  D.  for  a  valuable  connderation ;  it  was  held  that  B.  on  ten- 
dering the  remainder  of  the  purchase-money,  was  entitled  to  recover   the 
•    deeds  from  D.    Hooper-  v.  Ranubottom^  1  Marsh.  414.     But  to  entitle  the 
plaintiff  to  recover,  he  should  have  a  better  right  to  the  deeds  tlian  tha  de- 
fendant :  and  if  in  the  assignment  or  conveyance  there  be  no  grant  of  deeds 
to  bun,  he  cannot  recover.     In  Yea  v.  Fields  t  T.  R.  708,  a  purchaser  of-  a 
small  part  of  an  estate  took  a  covenant  from  tlie  vendor,  that  he  (the  vendor) 
would  produce  the  title-deeds  whenever  it  should  be  necessary.    The  de^da 
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wftsiiore&lpurclia8er(r),  or/if  bewete^  yet,  before  bk  pur-  qftnutean' 
chase,  be  bad  notice  tbat  tbe  estate  was  subject  to  a  trust  ^eed. 

(r)  Hull  T.  Atkinmmf  1  Eq.  Ca.  Abr.  338,  4.     [S.  C.  2  Vera.  463,  et  ride 
inte,  b?9.^Ed.] 


afterwards  came  into  the  vendee's  possession,  on  his  taking  a  mortgage  of  the        p^  QQ2 

otJier  part  of  the  estate,  and  he  tlien  assigned  the  mortgage  to  a  third  person,       eontinutd. 

Hot  mentioning  the  deeds.    Such  third  person,  it  was  held,  could  not  maintain 

trover  against  the  vendee  for  the  deeds.    And  trover  lies  for  an  unstamped 

agreement,  if  it  can,  upon  payment  of  the  penalty  and  stamp  daty,  be  stamped 

aod  rendered  available.    'Scott  v,  J4me$y  4  Taunt.  865.    So  also  a  vendor  may 

imintain  an  action  of  troyer  for  the  abstract  and  other  documents  of  tiUe 

deKvered  to  the  purchaser,  if  the  purchase  goes  off,  Roberta  v.  fVyatt^  2  ibid. 

f68-,  and  note,  in  trover  for  a  bond  the  plaintiff  need  not  shew  the  date ;  for 

the  bond  being  lost  or  converted,  he  may  not  know  the  date ;  and  if  he 

ihoald  set-out  the  date,  and  mistalie  it,  he  wuold  fail  in  his  action.    Cro.  Car* 

f6f.    If  tbe  defendant  find  the  bond,  and  receive  the  money,  an  action  of 

aecoant  win  lie  against  the  receiver,  and  not  trover.    Cro.  Eliz.  T95, 

If  deeds  or  writings  come  to  an  attorney  in  the  way  of  business,  and  he  AliomeywiUht 

afterwards  detains  them,  the  court  of  common  law,  of  which  he  is  an  officer,  ^^^^  *o  de- 

ItvT  tip  deidim 
will,  en  motion,  make  a  rale  upon  him  to  deliver  them  back  to  the  party,  on  t^j^, 

ptjraent  of  what  is  dne  to  him ;  and  particnlarly  when  he  has  given  an  under- 

takffig  to  redelivier  them.    Anon.  1  Salk.  87 ;  et  vide  1  Chit.  Rep.  98.    Say. 

Rep.l25«  Sirimg  v'.  Hoire,  1  Str.  621.  S,  C,  B  Mod.  339.  And  when  something 

iii  to  be  done  for  which  a  mnndamw  would  lie,  as   the  giving  up  of  court 

ndls,  iic,  the  court  will  entertain  a  summary  jurisdiction  over  an  attorney,  in 

obligmg  him  to  deliver  up  the  deeds  oh  satisfaction  of  his  lien  :  and,  if  a  third 

person  appear  to  be  interested  therein,  the  court  vnll  take  a  security  from  the 

person  to  whom  they  are  delivered,  to  produce  them  on  demand  for  the  inspec- 

tian  of  such  third  person.     Hugheo  v.  MayrCy  3  T.  R.  275,  and  see  MarshalVi 

ctM)  S  W.  Bl.  9lf .    GrMbb,  Ex  parte,  5  Taunt.  906.    Corpus  Christi  College^ 

&  pmiey  6  ibid.  105.    Bnt,  in  general,  where  writings  come  to  the  hands  of 

u  attorney,  in  any  other  manner  tlian  in  the  way  of  his  business  as  an  attorn 

Bay,  the  part>^  must  resort  to  his  action.    Anon,  i  Salk.  87.    And  accordingly 

ia  a  kite  case  {Cox  v.  Hwrmany  6  East,  404.    S.  C.  2  Smith's  Rep.  409)  the 

eoort  refhsed  to  proceed  summarily  against  a  steward  who  was  an  attorney,  to 

coBipel  him  to  account  before  the  Master  for  receipts  and  payments  In  respect 

ef  a  mortgaged  estate,  and  to  pay  the  balance  to  his  employer,  and  deliver  np 

<ttoath  ail  deeds,  writings,  &c.  relative  to  tlie  estate ;  tbis  being-  the  proper 

sobfect  of  a  bill  in  equity,  and  not  a  case  for  a  mandamus,  to  compel  a  steward 

ef  a  manor  to  deliver  np  codrt  rolls.  Sec.    So  the  court  will  not  compel  an 

•tloniey,  upon  a  summary  application,  to  deliver  up,  on  payment  of  his  de- 

■nd,  a  lease,  pot  into  his  hands  for  the  purpose  of  making  an  assignment  of 

it;  there  being  no  cause  in  coort,  nor  any  criminal  conduct  imputed  to  him  in 

'opcct  of  it.  Lowey  Ex  parte,  8  East,  237.    Nor  will  the  court  make  an  order 

•a  in  attorney  to  deliver  up  a  deed,  which  he  holds  as  party  and  trustee. 

Onbk,  Ex  parttf  abi  sopra.    And  where  an  attorney  had  deeds,  Stc.  in  his 
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for  the  plainfiff,  and  that  a  lease  in  the  defendant's  cnstodjr 
mentioned  it ;  the  defendant  swoie  himself  a  purchaser  without 


custody,  of  two  coHfefendants,  the  Court  of  Common  Pkas  woold  not  refer  it 
to  the  prothonotary  to  ascertain  to  ivhich  of  them  he  should  dellTcr  the  deeds 
on  his  paying  the  attorney's  deht  and  costk    Ihmcm  ▼•  Bkhmmd^  7  Tannt. 
391.    5.  C.  1  J.  B.  Moore,  99* 
Of  iuhpema  It  is  also  obsenrable,  that  if  a  witness  in  a  caose  have  in  his  possession  any 

dM«s  Uewn.      ^^^^  ^^  writings  which  it  is  deemed  necessary  to  produce  at  the  trial,  a  sm^ 

jMNM  duces  tecum  may  be  issued,  commanding  the  witness  to  bring  them  with 
him ;  or  if  deeds  or  other  writings  are  in  possession  of  the  opposite  party,  his 
attorney  or  agent,  notice  may  be  given  to  suck  opposite  party,  his  attorney  or 
agent,  to  produce  them ;  which,  however,  he  will  not  be  compelled  to  do  in 
prejudice  of  his  own  rights.    The  writ  of  mthpemm  dmcee  iMwn,  Is  the  regular 
and  established  process  of  the  court  of  common  law ;  and  though  it  was  for* 
merly  doubted  (1  Esp.  Rep.  43.  ibid.  405),  yet  it  is  now  settled,  tbat  thb 
process  is  of  compulsory  obligation  on  the  witness,  to  compel  him  to  eaddbit 
the  deeds  or  writings  required  of  hhn,  if  he  has  them  in  his  possessiea,  nnlesa  . 
he  can  produce  a  lawful  or  reasonable  excuse  for  withholding  them  ;  of  the 
validity  of  which  excuse  the  court  and  not  the  witeess  is  to  Judge.    Awup  ▼• 
LsiWf  9  East,  473.    And  a  person  in  possession  of  any  paper,  who  is  served 
with  a  subpenm  ducm  ieeumy  i»  bound  to  produce  it,  whether  the  paper  beloBg 
to  bun  or  not  (6  Esp,  Rep.  116 ;  and  see  1  Campb.  14.    1  Holt  N.  P.  141»  an 
Holts),  or  though  there  be  a  regular  way  prescribed  by  law  for  obtaining  it. 
The  court,  bowerer,  in  all  such  eases,  will  exercise  its  discretion  in  deddinf 
what  papers  shall  be  produced,  and  under  what  qualifications  in  regard  to  tka 
interest  of  the  witness.    1  Esp.  Rep«  S39. 
ly  MI  in  egul-     ^^^  ^  *  court  of  equity,  it  is  conceived,  the  most  complete  relief  can  be 
tp  ftr  delivery  obtabied.    In  an  action  of  trover  damages  only  can  be  rfioovered— the  bare 
^  taU'deedM.  ^^  periiaps  of  the  stamp  and  parchment  of  a  deed,  without  wbi<A  the  title 
to  property  of  imniense  magnitude  may  be  rendered  unmarketable  and  Inse- 
cure.   In  equity  a  bill  lies  for  the  delivery  up  of  deeds  unjustly  detained ;  and 
the  court  will  decree  the  defendant  to  deliver  them  up  accordkigly,  if  hie 
defence  be  not  substantiated ;  '<  for,''  says  Lord  Hardwicke,  **  in  an  adiott 
of  trover  damages  only  can  be  obudned  for  the  detention  of  the  deed,  bnt  not 
the  deeds  themselves,"  Juelcssa  v.  JMIsr,  t  Atk.  306 ;  and  it  i|  the  hnperlec- 
tion  of  the  law  in  actions  of  trover  and  detinue,  observes  another  noble  Lord, 
that  seems  to  be  the  ground  of  the  jurisdiction  in  Chancery,  for  the  speclie 
delivery  of  the  thing  itself.    Vide  Waiwyn  v.  Lee,  9  Ves.  33.    On  this  prin- 
ciple it  was  said,  hi  a  recent  case,  ^  that  the  delivery  of  title-deeds  is  equitable 
relief,  and  the  Court  of  Chancery  having  in  that  respect  Jurisdiction  will  de 
cMiplete  JmHce.    The  possession  of  the  title  dee^  is  incidental  to  the  poases- 
•Ion  of  the  estate,  bnt  cannot  be  recovered  with  the  estate  at  law.    A  coart  ef 
equity  thenefore  vrill  give  the  title-deeds  to  hhn  who  has  at  law  lecoveied 
£qu.  entftled  to]  the  possession  of  the  estate/    Cnw  v.  TyrrwOf  S  Bfad.  Rep. 
189.    If  an  iDStmment  ought  not  to  be  used,  it  is  against  consdcaee  for  a 
party  to  retain  it,  as  he  couhi  only  do  so  for  some  sinister  purpose,  RedcsA. 
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notice  of  any  trust,  and  thai  the  lease  tnentitmed  no  such  trasi. 
The  plaintiff  tefiied.    The  defend»it  proved  his  purchase* 


Tr.  PL  104»  a.  (e),  9d  edit. ;  and  therefore  he  win  be  ordered  to  deliver  it  op* 
lU.  So  where,  on  a  bin  to  famve  deeds  ^lelivered  op,  the  defendant  stated  him- 
aelf  to  be  n  trustee  fyt  mortgagees,  but  did  not  name  them,  he  was  decreed  to 
deliTer  np  the  deeds  and  pay  costs.  Satrborougk  ▼•  Parker^  lYes.  jun.  267* 
Bat  it  seems  necessary  that  aU  persons  concerned  in  the  titledeeds  should,  in 
cases  of  this  kind,  lie  made  parties  to  the  suit.  Ibid.  And  a  court  of  equity f 
without  any  caase  in  court,  has,  from  1^  general  jurisdiction  over  «  solicitor, 
ordei^  deeds  in  his  hands,  for.  the  purpose  of  suffering  a  recovery,  to  be 
dettTered  up.  Uxhridge,  Ex  jMfte,  6  Ves.  4t3 ;  and  see  Stnmg  v.  Howe,  1  Str. 
6tl.  8  Mod.  339 ;  and  see,  on  this  subject,  Smiihf  Ex  parte,  5  Ves.  706.  For 
farther  on  bills  for  discovery,  and  delivery  of  title-deeds,  see  i  Madd.  Ch.  M5. 
t  iUd.  390,  2d  edit,  and  Mwrriot  v.  WkUe,  where  a  stranger  claiming  an  in- 
lenst,  was  decreed  entitled  to  the  deeds  on  petition  under  the  circumstances. 
1  Sim.  dc  Stn.  90*  In  general  tliere  must  be  a  schedule  before  the  court  to 
enable  it  to  order  the  production  of  deeds,  but  this  applies  only  to  cases  of 
tfscovery.    AmotL  6  Madd.  97. 

On  tiie  subject  of  this  note  it  is  further  observable,  that  in  a  late  case  it  £g|^  ^ggg  ^ 
was  laid  down  by  Abbott,  C.  J.  as  penfectiy  clear,  that  a  man  is  not  bound  the  prodmctim 
to  prodnce  liis  title-deeds  to  an  estate.  A  court  of  equity  would  not  compel  ^  deetfs. 
Urn  to  do  so,  and  in  the  case  before  him,  (that  of  a  composition  deed)  the 
same  principle  was  applicable.  HarrU  v.  Hill,  3  Staric.  140.  So  the  Court 
of  King's  Bench  in  another  case  said,  that  parties  were  never  compelled  to 
piodnoe  tiidr  title-deeds.  If  a  sK6panM  dii«cf  tecmm  is  served,  the  party  must 
bring  ins  deeds  into  court,  in  obedience  to  the  eubpwia ;  but  if  be  states  that 
tliey  are  kii  title-deeds,  no  judge  would  ever  compel  him  to  produce  them. 
PUkermg  v.  Noyet,  1  Bam.  He  Cress.  262.  In  tliis  case,  hi  an  action  to  try 
tlM  title  to  land,  a  rule  had  been  obtained  to  compel  the  plaintiff  or  his  land- 
iMid  to  pennit  the  defendant  to  inspect  or  take  a  copy  of  one  of  the  landlord's 
title-deeds  to  his  estate ;  but  the  rule  was  discharged,  with  costs.  lb.  263. 
Yet  it  seems  that  a  rule  wiU  be  granted  for  inspection  of  a  lease  in  order  to 
obtain  the  names  of  the  witnesses  to  mbpema  them.  2  Chit.  Rep.  230.  The 
eenrt,  however,  wUl  confine  their  order  for  Inspection  of  a  deed  to  parti* 
oabr  parts  of  it    tUmebotUm  v.  Coopsr,  ibid.  231. 

The  general  rule  is,  that  a  plaintiff  is  entitled  to  the  production  of  a  deed 
which  wmmMu  his  title,  but  he  has  no  right  to  the  production  of  a  deed  which 
is  not  oonneeted  with  his  title  and  which  gives-title  to  the  defendant.  SmjMM 
T.  Sepiiienhamf  5  Madd*  16.  In  one  case  an  opinion  of  counsel  was  ordered  to 
be  produced,  where  it  vras  taken  by  a  tenant,  with  reference  to  his  landlord's 
tilie^  and  where  the  case  was  stated  for  the  benefit  pf  both  parties.  JMsniey- 
Cmiul  V.  Bsrfceky,  2  Jac.  ds  WaUL.  291.  The  courts  wiU  take  care  that  a 
fmrty  drnU  not  be  called  on  witlmnt  good  reason  to  produce  liis  securltiety  fys 
Ihegr  watch  with  jealousy  proceedings  instituted  for  that  purpose,  and  will 
n^alre  an  naanswerable  case  to  warrant  thehr  imerferenoe  hi  makiiig  an 
•rder  for  the  production  of  deeds  and  papers  in  the  hands  of  another  peraon* 
FansiHyl  T.  BmrbeTf  9  Pricf,  641. 
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OF  NOTICB 


yra9  notice. 
Arg«. 


and  the  plaintiff  proved  no  notice  upon  him.  But,  at  the 
hearing,  it  was  insisted,  that  he  ought  to  produce  the  leaae 
to  shew  there  was  no  mention  of  the  trust;  besides,  the. 
answer  being  replied  to,  it  was  said,  he  was  bound  to  prove 
it,  which  he  could  not  do,  without  shewing  the  deed;  for 
he  took  upon  himself  to  judge  what  deed  would  amount  to 
hotice,  and  what  would  not,  which  he  ought  not  to  do.  For, 
implied  notice  being  as  strong  as  express  notice,  if  the  lease 
mentioned  only  the  date  ,and  parties  of  another  deed,  which 
mentioned  a  trusty  it  was  deemed  an  implied  notice,  which 
the  defendant  might  not  know;  and,  therefore,  the  court 
ought  to  see  it,  that  they  might  judge  of  it. 


But  defendant 
fi«f  obUffed  to 
produce  deed 
which  MXrtdd 
weaken  hie 
tUle. 


But  it  was  argued  (s)  on  the  part  of  the  defendant,  that 
being  a  purchaser,  by  the  rule  of  the  court  he  was  not  obliged 
to  produce  this  lease,  or.  shew  his  title ;  that  this  was  an  at- 
tempt to  alter  that  rule,  by  a  side-wind,  and  that  it  was  as 
easy  to  say  in  a  bill,  it  was  in  some  of  the  deeds,  as  in  any 
one  in  particular,  and  theh  he  must  expose  them  all,  which 
would  be  of  dangerous  consequence  to  purchasers.  It  was 
replied,  that  if  the  deed  were  not  produced,  then,  if  one  had 
a  mortgage  with  a  proviso  of  redemption,  yet  if  the  mortgagee 
was  hardy  enough  to  swear  it  an  absolute  purchase,  and  the 
mortgagor  had  no  counterpart,  he  must  lose  his  estate. 


(ffUeee  plaintiff      The  Master  of  the  Rolls  thought,  that  as  this  case  was,  the 

deed  ought  to  be  produced ;  but  the  Lord  Keeper  held  other- 
wise, saying,  it  was  a  side-wind  to  make  a  purchaser  expose 
his  title  (/),  which  his  Lordship  would  not  do,  unless  the  plain- 
tiff  h(ui  made  same  proof,  tending  to  falsify  the  answer,  to 
induce  him  to  it  (u). 


wake  tome 
proof  tending 
to  fal$ify  an* 
motr. 


Reference  to 
Mwtter, 


(«)  HaU  T.  AtkinooH,  1  £q.  Ca.  Abr.  dS3,  pi.  4. 


(0  Ibid. 


.  (U)  It  woifld,  perhaps,  in  the  present  day,  be  referred  to  a  Master  to  in- 
spect the  deed,  and  report  to  the  court  whether  the  mortsage,  which  th« 
plaintiff  alleges  contains^  tmst  for  liin  benefit,  really  does  contain  such  a 
tmst,  in  the  same  manner  as  when  a  disinherited  heir  claims  nnder  a  dormant 
entail^  in  which  case  Uie  deeds  are  directed  to  be  brought  before  the  Master, 
to  see  whether  he  oa»  disooYer  any  thing  for  the  heir's  advantage.  Suffolk  v. 
Houmrd,  t  P.  Wms.  177.     Tanner  ▼.  Wieef  Forr.  J87.     5,  C  3  P.  Wms.  «96, 
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And  where,  upon  a  decree  for  a  foreclosure  nisi  (it),  the  de-  Mortgagee  not 
fendant  moved,  that  the  plaintiff  might  lay  the  deeds  before  produce  tuu- 
connsel,  in  order  to  have  the  mortgage  assigned  to  one  who  ^"  '* 

would  advance  the  money,  it  was  insisted,  that  such  an  order 
was  never  made.  And  so  it  was  held ;  and  the  Lord  Chan- 
cellor accordingly  made  an  order  that  the  plaintiff  should  give 
the  defendant  a  copy  of  the  mortgage  deed,  at  the  defendant's 
charge,  but  would  not  oblige  him  to  produce  the  title*deeds. 

But  where  the  mortgagee  consents  to  a  sale,  he  thereby  Unleu  he  e«i- 
suhmits  to  do  every  thing  which  is  necessary  to  a  sale ;  in  such  ^y), 
case,  therefore,  he  will  be  compelled  to  produce  the  title-deeds^ 
the  inspection  of  them  being  necessary  before  a  sale  can  be 
made  (;r). 

«• 

But  a  refusal  to  produce  the  title-deeds  (y),  in  case  of  a  de-  But  rrfuMl 
cree  of  foreclosure  nisi^  seems  to  furnish  good  reason  to  en-  ndmging  time 
large  the  time  to  redeem,  if  the  defendant  applies  to  the  court  '•  ''«<'*«»• 
on  that  head. 

If  A.  purchases  an  estate  («),  with  notice  of  an  incumbrance,  -^r, f*^ '•  ®A 

*  ^  ^  -^  with  nolue,  B, 

or  that  it  is  redeemable,  and  then  sells  to  B.  who  has  no  no-  teiu  to  c.  irt<A- 
tice,  who  afterwards  sells  to  C.  who  has  notice ;  by  this  the  k^  geiu  lo  />. 
notice  to  A.  the  first  purchaser,  will  not  be  revived ;  for,  if  it  ^^^l^^^* 
were,  an  innocent  purchaser,  without  notice,  might  be  forced  •««'• 

(«)  ^jioK.  Mos.  f  46.  temp.  Talb.  187.    &  C.  9  Atk.  159. 

(x)  Ibid.  [Barn.  C.  C.  351.]    £t  vide  Brimdlfii; 

(y)  Ibid.  ▼.  Ordf  1  Atk.  578.    Sweet  v.  South- 

(2)  HarrUom  ▼.  Forth,  Pre.  Ch.  51.  ^ote,  2  Bro.  C.  C.66.  r 

£t  Tide  etiaiu  Lnotker  v.  Corltout  Ca^ 


Beetet  y.  BeeveOy  9  Mod.  128. 132.  Mr.  Fooblanqne  snbjoins  a  query  to  thir 
case  of  Halt  ▼.  AtkiuaoUf  2  Fonb.  Trea.  Eq.  491,  n.  (k\  5tb  edit,  considering 
i%  diiBcolt  to  sapport  the  decision  with  reference  to  the  case  stated. 

(U  9)  So  in  a  iate  case,  where  a  depositary  of  an  assignment  as  a  collateral  * 
security,  refused  to  prodnce  it,  on  being  summoned  as  a  witness  under  a: 
oitApeena  duces  tecum^  the  Lord  C.  J.  ruled  that  he  was  not  bonnd  to  produce* 
tlie  assignment  Schleneker  y.  Moxy,  3  Bam.  &  Cress.  791,  et  vide  on  this* 
asibject,  3  Stark.  Evid.  1772. 

(V)  Or  it  be  necessary  for  tlie  defence  .of  the  ;mortgagor's  title.  And  so,  on 
|]|e  other  hand,  a  mort^n^ee  bus  no  right  to  shew  the.tiUe*deed«  to  a  sUanger, 
ante,  vol,  i.  213,  n.  (S).  * 
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to  keep  his  estate ;  he  could  not  sell,  and  would  be  accountable 
for  all  the  profits  received  ab  initio.  But  the  interest  must 
be  the  same  in  every  respect,  or  the  principle  does  not  ap- 
ply (w). 

[  636  1  Upon  this  ground  (a),  where  A.  who  was  entitled ,  to  th^ 
A.  wUhnU  MO-  equity  of  redemption  in  certain  lands,  had  brought  his  bill 
wUh  notice^  B.  against  the  representatives  of  B.,  who  was  the  mesne  pur- 
Aj/d^i^.  ^  chaser,  and  Ukewise  against  C,  who  was  the  puisne  purchaser ; 

A,  had  not  repHed  to  the  answer  of  the  representatives  of  B., 
and  the  question  was,  whether  they  should  not  have  been 
brought  before  the  court  as  proper  parties  ?  JB<  per  Lord 
Hardwicke,  Chancellor,  the  representatives  of  B.,  deny  that 
he  (B.)  had  any  notice  of  A.'s  title  at  the  time  he  purchased, 
and  it  is  admitted  on  all  hands,  that  C.  who  purchased  of  B., 
had  notice  of  the  tWe ;  now,  if  I  should  go  on  with  this  cause, 
I  should  deprive  C.  of  the  benefit  he  would  have  firom  the 
defence  which  is  set  up  by  the  representatives  of  B.  It  is  like 
the  cases  at  law  by  warranty,  &c.  where  one  defendant  is 
allowed  to  pray  in  aid  the  evidence  of  another  defendant,  who 
has  an  interest  in  the  thing  contested,  if  it  is  of  use  or  ad- 
vantage to  him  in  strengthening  his  own  case.    And  for  this 

(«)  hmiktr  t.  Carrtwi,  Ca.  temp.  Talb.  187.     S.  C.    t  AUc.  1S9.    [Ul. 
Bam.  C.  C.  558.    Forr.  I87.»£tf.] 


P.  635  (W)  Bnt  if  A.  haTing  DOtice  that  lands  were  contracted  \h  be  sold  to  B., 

conttmied.      porcliases  those  lands,  and  takes  a  conveyance  to  his  son  and  heirs,  tboagh 

^^<3*^S*"  the  son  may  have  no  notice  of  B/s  contract,  yet  the  notice  to  his  lather  will 

aofice  to  m-      a^^^ct  biro.    jlfm*y  v.  Ahue^^  1  Ch.  Ca.  36 ;  et  vide  ante,  564.    So  if  one,  wlio 

aih^r*  pnrchases  for  another,  have  notice  of  a  dormant  Incnmbrance,  it  will  affect 

the  very  purchaser.  Ibid.  And  a  fine  and  non-claim  will  not  bar  a  peraoD 
claiming  under  a  trust,  if  the  person  to  whom  it  is  levied  have  notice  of  the 
frost.  Kennedy  v.  Daifft  1  Sch.  Sc  Lef.  579.  In  like  manner  if  a  tmstee  con- 
vey to  a  person  with  notice, .  and  takes  a  re-conveyance,  it  will  operate 
nothing.  Ibid.  So  if  the  person  to  whom  he  conveys  hath  no  notice,  yet  on 
the  re-conveyance  the  trust  wiH  attach,  though  it  did  not  attach  on  the  person 
to  whom  he  conveyed ;  nor  woald  it  have  attached  if  that  person  had  con- 
veyed to  another  withont  notice.  Ibid.  And  if  one  taking  from  a  tmstee 
with  notice  levies  a  fine  to  strengthen  his  title,  this  v^ilt  not  bar  the  ceeiui  qtu 
trusi.  Ibid,  et  vide  ante,  vol.  i.  487,  in  noiU.  The  same  principle  was  again 
acknowledged  in  RF Queen  t.  Farqnkar,  II  Ves.  478,  where  it  was  distinctly 
laid  down,  that  a  person  affected  with  notice  wiH  have  the  benefit  of  the  waul 

■ 


SXPBE8S  AKD  IlltLlEDi  036  a 

t 

season,  bos  Lordship  allowed  the  objection,  for  want  of  parties 
in  not  brmging  the  representatives  of  B.  before  the  court* 

Again,  where  a  b3I  was  brought  to  discover  whether  the  Notice  IMiim- 
defendant  (6),  who  was  asmgnee  of  a  mortgage,  had  not  notice  damhig 
Aat  the  origiiial  mortgagor  was  only  tenant  for  life,  stating  ^^[^fl^^ll^^ 
that  the  title-deed,  by  which  this  appeared,  was  in  the  de-  *^*  . 
fendant's  hands ;  the  defendant  pleaded  that  he  was  assignee 
of  tiie  mortgage,  for  valuable  consideration,  and  through  many 
ajwignments  firom  persons  who  had  no  notice.    It  was  argued, 
that  tfais.pleal  was  not  good ;  for  it  should  have  stated,  whether 
the  defendant  personal!^  had  notice*    But  the  Master  of  the 
Rolls  aHowed  the  plea,  holding  tiiat  the  plaintiff  could  not  call 
upon  the  defendant  to  shew  whether  he  had  or  had  not  notice ; 
for  whether  he  had,  or  had  not,  was  immaterial,  if  those     I  637  ] 
through  whom  he  clumed  had  not,  he  having  a  right  to  avail 
himself  of  their  being  purchasers  without  notice. 

The  general  principle  held  out  in  the  preceding  cases,  tiiat  ?JjJ^*  *5&^ 
a  mortgagee  may,  m  a  court  of  equity,  protect  himself  from  morrS!^,  J^ 
the  discovery  of  titie-deeds,  tf  he  denies  notice,  has  been  con-  kinu^M^fet 
ciderably  shaken  in  a  modem  adjudication  (c)  (x).    Th^  bill  ^^J^^mJjvt 

(b)  Sweet  ▼.  SeuiheoUf  t  Bro.  C,  C.         (r)  Strode  4*  Wife  v.  AUee  Bhck^ 
€6.   [S.  C.  S  Dick.  671.— £4.]  butM,  3  Yes.  nt.    Feb.  19th,  1796. 


of  DOtioe  to  the  inleraiediate  parties ;  snd  tfaerefoie  a  poreliaser  with  notice, 

ffom  a  parchaser  wlia  boagfat  withoot  notice,  aiay  »bciter  liimself  under  sach 

parchaier  witboat  notice,  provided  it  lie  the  same  intereet  in  eyery  reipect. 

£t  vide  S.  L.  Redesd.Tr.  PL  9t4,  3d  edition. 

la  an  old  case  a  lessee  for  a  long  term  entered  into  a  new  agreement  for  a  Lessee  emmot 

lease,  and  tiierebj  toolL  a  new  lease  of  tiie  same  lands  from  the  lessor  for  a  over'reoch  lee^ 

less  term  than  be  had  before,  bat  did  iiot  cancel  the  old  lease,  and  afterwards  f^^  t^^Sl 

tiig  to  one  Willi* 

Ifae  lessee  assigned  tiie  old  lease  to  one  who  had  no  notice  of  the  subsequent  out  motiee. 

InuMaction,  it  was  made  a  question  whether  such  old  lease  shonld  be  good 

against  the  lessor.    CtAer  v.  Ne^gU,  Haro.  MSS.  S  Bro.  P.  C.  41 S,  Tomi.  ed. 

It  would  surely  be  a  novel  case  if  the  lessee,  by  any  contrivance  of  this  sort, 

«o«ld  bind  his  lessor  to  an  agreement,  the  subject  of  which  was  indubitably 

jaerged,  if  the  writing  itself  were  not  cancelled. 

(X)  The  learned  author  here  enUrs  into  a  disquisitiDU,  which  occupies  thli    [  6S7  *  ] 

and  the  twenty-eight  sucoeediag  pages.     It  concerns  certain  pasiSgcs  at-  ^^  ^^^^  twentw^ 

4rilMited  to  Lord  Rosslyn,  in  delivering  his  judgment  in  the  case  of  Strode  v.  eight  pagee^    , 

BladlifrHras.    The  adjudication  was  however  not  final,  as  his  liordship  ordered  ^«i(^Md  ex^ 

pMniJira* 
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litfe^  remainder  stated  the    foIloTring  case :'  A.,  upon  the    marriage  of  hir 
makea  mart-     daughter  B.  with  C.  the  plaintiff,  settled  certain  freehold  es-  ' 
jifwiw  hZ  no  ^^^  *^  ^^^  ^®®  ^f  himself  for  life,  remainder  to  the  use  of  B.  - 
notice  qf  aeitle'  for  life,  remainder  to  the  children  of  the  marriaire  as  tenants 

ment,  and  de-    ,  _  . 

lirers  to  him     m  common  in  tail,  and  for  default  of  such  issue  as  to  part  to 
daughter in^^  ^^  SOU  D.,  as  to  the  rest  tQ  his  daughter- B.  and  her  husbmid*  ^ 
A^M  SSwo^  ^"  ^®^'     ^'  continued  in  possession  till  his  death,  then  B.  took 
very  and  rede-  possession  and  Continued  it  from  that  time  and  became  entitled 

livery  of  deeda*  ,  ni.i-i-ii  iit-i  i_a 

Plea,  mortgage  to  the  possession  of  the  title-deeds,  but  they  had  been  by  A. 
^dnedto^ttand  0^  I^-  delivered  to  the  defendant,  and  she  had  them  in  her 
forantwer.wUh  custody.  The  defendant  set  up  a  mortgage  by  lease-  and  re-: 
cept{xt).        lease  from  A.  for  1000/.  the  bill  charged  that  neither  of  the 

plaintiffs  were  privy  to  the  mortgage,  or  that  they  did  not 
know  of  it,  or  that  the  deeds  had  not  been  deUvered  to  the 


the  canse  to  staiyi  over  with  liberty  to  except,  implying,  that  his  observations 
and  statements  were  not  to  be  taken  as  settled  law,  until  upon  iiirther  con- 
sideration they  were  confirmed.  The  objectionable  passajte  is  this,  "  the 
plea  of  purchase  for  valuable  consideration  without  notice  is  a  shield  to  the 
possession ;  and  it  is  very  difficult  to  imagine  a  case,  in  whicb  it  can  be  used 
for  any  other  purpose  than  to  defend  the  actual  possession  ;  for,  ex  hypothesis 
the  defendant  is  in  possession  of  that  which  he  seeks  by  the  plea  to  defend,**' 
see  post,  p.  6S8,  9,  consequently,  to  a  defendant,  who  is  out  of  possession, 
the  plea  of  bein^  a  purchaser  for  a  valuable  consideration,  without  notice, 
will  not  be  of  any  avail.  This  is  certainly  confining  the  plea  to  a  very  limited 
number  of  cases,  and  is  little  accordant  with  the  extensive  principle  of  favor 
and  protection  which  courts  of  equity  uniformly  profess  to  shew  to  a  bonA  fide 
purchaser  without  notice.  To  this  passage  the  learned  author  objects ;  and 
submits,  with  much  force  of  argument,  that  in  the  previous  decisions  posses- 
sion had  nothing  to  do  with  the  plea,  see  post,  648.  He  concludes,  by  con- 
sidering the  observations  of  Lord  Rosslyn  (so  far  as  they  attempt  to  confine 
the  doctrine  of  notice  in  this  particular,  to  cases  where  the  defendant  is  m 
possession  only)  as  bad  law ;  and  this  conclusion  has  been  confirmed  by  the 
subsequent  case,  mentioned  in  the  note  to  pages  652,  3,  4,  post. 

{X^)  In  Putland  v.  Burrows^  3  Bro.  P.  C.  71,  a  tenant  for  life  pretending  to 
be  seised  in  fee,  made  a  mortgage  in  fee  for  3000/.  and  fines  and  recoveriet 
were  levied  and  suffered  by  him  and  his  wife  to  the  uses  of  the  mortgage-deed. 
The  mortfi^agee,  upon  his  son's  marriage,  conveyed  the  mortgage  lands,  sob- 
ject  to  the  proviso  for  redemption  to  uses  in  strict  settlement  and  died.  The 
mortgagee's  son  filed  a  bill  for  foreclosure  against  those  claiming  under  the 
mortgagor.  The  defendants  admitted  the  mortgage,  but  insisted  on  a  settles 
ment  made  previous  thereto,  whereby  A.  was  only  tenant  for  life.  They 
called  no  witnesses  to  prove  the  settlement,  or  any  copy  or  notice  thereof  oa 
.the  mortgagee,  wherefore  an  account  was  ordered  in  the  Lords,  contrary  to  n. 
decree  in  the  court  below,  which  decree  was  reversed,  S  Bro.  P.  C.  &1.  .   .    «. 
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defendant  till  a  considerable  time  after  the  death,  of  A.,  and  Jrgumnu 
prayed  that  the  defendant  might  be  compelled  to  deliver  up  5f  flL?fc6um, 
aU  the  title-deeds  and  evidences  in  their  hands  or  power  re- 
lating to  the  premises.     The  defendant,  as  to  so  much  of  tl\e 
bill  as  sought  a  discovery  of  the  title-deeds,  pleaded  the  mprt*     ^  [  638  ] 
gage,  and  tlie  plea  contained  averments  that  the  defendant, 
had  no  notice  of  the  settlement,  that  the  money  was  still  due, 
and  the  other  usual  averments,  and  viras  supported  by  an  an- 
swer denying  notice.     On  the  behalf  of  the  defendant  it  was  . 
contended,  that  against  a  purchaser  for  a  valuable  consider- 
ation without  notice,  the  court  had  no  jurisdiction.     But  the 
Lord  Chancellor  (Loughborough)  over-ruled  the  plea  as  to  the 
discovery,  and  ordered  it  to  stand  for  an  answer  with  liberty 
to  except. 

As  the  judgment  in  this  case,  if  it  be  law,  annihilates  in  a  B^jlM  qf  Uut 
great  degree  that  which  had  been  previously  considered  by*  j^i^iu 
judges  of  the  most  distinguished  eminence,  as  an  infallible 
rule  in  a  court  of  equity,  I  cannot  suppose  that  had  this  casc^ 
been  again  agitated  on  an  exception  to  the  answer,  the  noble 
Lord  who  made  the  order  would  have  dismissed  all  attention 
to  the  antecedent  decisions  on  the  point  (cQ ;  and  I  trust  its 
importance  to  purchasers,  under  which  denomination  mort- 
gagees are  classed,  will  exempt  me  from  being  thought  digres- 
sive from  the  subject  of  this  treatise,  in  offering  such  observa- 
tions as  appear  to  me  to  arise  thereon.  If  I  understand  the 
scope  of  the  ar,guments  of  the  noble  judge  who  decided  this 
case,  I  take  it  to  be  as  follows: 

r' 

*     His  Lordship  first  stated  the  importance  of  the  question  in  OnlyMse  qfplM 

,  ,  ,        of  jntrchmtti 

its   effect  on  settlements,  by  enabling  a  tenant  for  life,  with  vnthout  notice^ 
whom,  in  the  ordinary  course  of  business,  the  title-deeds  rest,  JJ.^,^  powef- 
by  a  bad  mortgage  to  defeat  all  the  objects  of  the  settlement.  •**"  C'*)* 

(rf)  Ante,  vol.  i.  190,  1.  [infra,  646,  ct  seq.-^EdJ 


(Y)  It  is  a  shield  to  defend  the  possession  of  the  purchaser,  Patterwm  t. 
Slaughter,  Ainb.  t9% ;  not  a  sword  to  attack  the  possession  of  others,  see 
5  Vcs.  ?t5. 


i 
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Argmmi     Hk  Lofddkip  then  suggested  **  thAt  off  idea  had  Occurred  to 
rimtfrnMif       j^j^  ^^  ^j^^  ^^^  £^  consideratioD,  it  remained  in  his  uund^ 

that  the  plea  of  purchase  £ir  a  valuable  consideration  was  a 
skidd  to  the  posiessian^  and  that  he  found  it  very  difficult  to 
imagine  a  ease  in  which  it  could  be  used  far  any  other  pur- 
pose than  to  drfend  the  actual  possession ;  and  his  Lordship 
observed,  that  it  was  very  truly  said  by  the  Attomey-Greneral, 
that  in  the  plea  it. was  not  said  it  was  to  mainiam  the  posses- 
sion,  that  no  such  statement  could  be  found  in  any  plea;  for 
ex  hypothesis  the  defendant  was  in  possession  of  that  which 
he  sought  by  the  plea  to  defend.'* 

Deedi  foOawy  His  Lordship  saidj  **  the  deeds  were  incident  to  the  pos* 
to  etiate  in  session*  They  were  not  considered  in  law  as  chattelsj  but 
^^r^i^Q^*  followed  and  were  incident  to  the  estate  in  the  hands  of  the 

owner  {a.d)*  At  law  they  belonged  of  right  to  the  owner y  and 
did  not  go  to  the  executor.**  It  was  against  all  conscience  to 
rrfuse  to  describe  that,  which  the  other  party,  by  the  adndssum 
of  the  defendant,  had  a  right  to  recover.  His  Lordship  ad« 
mittedy  **  that  if  a  court  of  equity  was  to  make  a  mortgagee 
discover  how  he  made  out  his  title  to  that  land  of  which  he  was 
^  possession,  there  would  be  no  conscience,  no  equity,  no 
good  discretion,  even  to  enable  the  court  to  call  upon  the  de- 
fendant, having  paid  money  for  the  knd  without  any  notice, 
a  title  perfectly  founded  on  conscience,  if  it  had  any  founda- 
tion, to  set  forth  his  tide.*' 

Mortgagee  nu  His  Lordship  said,  '^  there  were  cases,  where  the  court 
9et  mu  uute    would  have  no  hesitation  to  make  him,  the  mortgagee,  describe 

M^tHdt!' ifmi  ^^  ^^^^^9  of  which  he  was  in  possession.    If  a  mortgage  was 

made  by  the  owner  of  an  estate,  partly  settled,  partly  im- 
settled,  and  during  the  possession  of  that  owner  the  boun- 
daries had  been  confounded,  if  a  person  imder  the  setdement 
filed  a  bill  to  compel  the  mortgagee  to  set  out,  not  the  titlcj 
by  which  he  claimed,  but  the  metes  and  bounds  <f  the  estate, 
subject  to  his  mortgage,  no  such  idea  could  go  to  the  extent, 
'  the  defendant  supposed.**  (a  b) 

(am)  [Et  Tide  S.  L.  ante,  rol.  i.  S04.— Ed.] 
(a  6)  [See,  as  to  this,  poft,  649.«*£d.] 
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His  Lordfifaip  obsenred  it  came  to  this:  the  aasumptiofi  BUl^fdim^ 
must  be,  that  she  had  a  righi  to  the  deeds  as  a  subsianiive  cbufor  goods 
property  f  that  was  as  chattels.     And  his  Lordship  asked,  ^^  ^  ^g^g^^ 
'*  wheve  was  the  distinction  between  this  and  the  common  case  *"*^  **^„^ 
of  goods,  for  which  trover  or  detimie  lay?    A  person  averring  tecHAc  Ooa. 
that«he  was  in  such  circomstanoes,  that  he  could  iiot  describe 
them,  required  an  account  to  be  given  to  enable  him  so  to 
do.    Suppose  a  box  of  jewels  was  pledged  by  a  person,  not 
the  owner,  but  a  mere   bailee,  the  pawnee  supposing  the 
person  in  possessi<m  actually  the  true  owner,  and  there  being 
no  reason  to  think  oAerwise:  there  would  be  no  difficulty  in 
a  court  of  equity  in  obliging  him  to  explain  and  set  out  thd 
property^  of  which  he  admitted  the  title  to  be  in  another, 
only  claimuQ^  the  value,  for  which  it  was  pledged ;  a  descrip- 
tion, that  would  make  it  the  sdbgect  of  an  action  at  law."  (ae) 


His  Lordship  said,  'Mtwas  remarkable,   and  he  did  not  PUamiuituu 
blame  the  pleadings  for  it,  that  though,  where  the  defendant  «««  wmdajhs^ 
was  in  possession  of  the  lands,  he  must  state,  that  he  made  ^'^J^^ 
the  purchase  from  a  person  in  actual  seisin  and  possessicm  f^^^^^Ti:  ^ 
under  a  title  of  ownership,  and  it  was  so  stated  in  this  {dea,     ^  -' 

as  to  the  land,  it  was  not  so  stated  as  to  the  title-deeds ;  for 
the  language  was,  that  he  had  the  disposal  of  diem:  so  would 
a  carrier:  so  a  mere  bailee.  That  it  was  not  a  statement, 
that  he  was  the  owner ;  nor  could  it  be  so  stated  with  truth' 
and  good.coiiscience ;  for  a  tenant  for  hfe  could  not  be  said  to 
have  the  ownership  of  the  deeds.  It  was  a  relative  ownership, 
as  incident  to  the  title  of  the  lands.  The  title  and  ownership 
were  in  the  plaintiff.  The  right  was  claimed,  not  as  to  a 
personal  chattel,  but  a#  a  right  incident  to  this  mortgage  f 
and  she  was  attempting  to  put  the  plaintiff  under  a  disad-* 
vantage  by  retaining  that,  with  regavd  to  which  she  could 
have  no  profit.^ 


His  Lordship  said,  **  il was  pressed  in  the  argument,  and  EfmtfwUij^ 
ought  to  be  considered,  what  these  title-deeds  might  be.    If  mm  boMf 
there  were  none  of  which  the  defendant  could  make  any  ad*  ^  ^^"^ 
vantage,  she  was  without  any  beneficial  interest  or  prqfit  to 

(«c)  [As  to  this,  see  Hmw  t.  Pwrk&,   1  Cot,  <f4.    S.  C.    1  Bro.  C.C. 
578,  and  post,  6dO.<— £d] 


640^  CHAP.  XIV.  o^  notice' 

Argument  herself,  retaining  what  might  be  a  jprofit  and  advantage  to 
the  plaintiff.  But  there  might  be  among  them  a  term,  which 
either  might  be  attendant  upon  the  inheritance,  as  a  satisfied 
term,  or  a  term  amounting  to  a  freehold,  of  which  she  might 
make  advantage.  If  a  satisfied  term,  it  would  be  absurd  to 
let  it  remain  in  the  hands  of  the  defendant ;  for  the  only 
effect  would  be  to  leave  to  the  defendant  what  could  be  of 
no  advantage  to  her,  but  only  a  vexation  to  the  plaintiff; 
for  if  she  attempted  to  a/oail  herself  of  it  improperly,  though 
that  might  not  appear  to  a  court  of  law,  it  would  appear  to 
that  court  and  that  court  would  interfere  to  prevent  that 
improper  use  of  it  On  the*  other  hand,  if  it  amounted  to  an 
estate  o^  freehold^  which  would  enable  her  to  get  possession, 
he  did  not  know  that  that  court  could  compel  her  to  deliver  up 
that  Till  the  discovery  was  made,  it  was  impossible  to  know 
whether  any  relief  could  be  given." 

SiiKitfMtt  </  In  order  to  form  an  opinion  upon  the  propriety  of  the  order 

|Mii<itf<vKiP€4^  made  in  this  case,  it  is  necessary  to  advert  for  a  moment  to  the 

situation  of  the  parties  before  the  court,  and  then  to  inquire 
upon  what  priiiciples  courts  c^  equity  have  hitherto  acted  in 
such  cases.  The  parties  contending  were  on  the  one  side  a 
mortgagee,  who  must  be  assumed  (until  the  contrary  be  proved) 
to  have  used  all  necessary  inquiries  to  ascertain  the  validity  of 
the  title  of  the  person  with  whom  he  was  contracting  to  give 
the  security  offered,  and  to  have  taken  the  only  precautions 
that  can  be  pursued  in  dealing  with  real  property ;  that  is,  who 
[  641  ]  had  dealt  with  a  person  in  possession,  had  secured  to  himself 
the  possession  of  the  title-deeds,  and  had  paid  a  full  consi- 
deration for  the  property  to  which  they  related.  Oh  the  other 
side,  a  person  claiming  also  for  a  valuable  consideration  under 
the  same  party,  by  virtue  of  a  previous  settlement.  One  of 
these  parties  must  suffer  a  loss.  No  reason  existed  as  between 
two  innocent  persons,  in  a  moral  view,  why  that  loss  should  be 
shifted  from  the  one  and  thrown  upon  the  other  (e),  imless  the 

t 

(e)  Pfr    Lord  Macclesfield,  1  P.  bat  whenever  oae  of  two  innooent  per? 

Wins.  74, 7,  et  Tide  ante,  vol.  i.  [160,  sons  must  be  a  loser,  the  rule  is,  q^i 

his  Lord8htp'8  words  are,  *<  If  one  must  prior  est   tempore  potior  est  jure^''^^ 

siiffer,  it  mjist  be  he  who  has  not  ased  £cf.] 
due  diligence  in  looking  into  the  title. 
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kwd  of  J>ro]perty  so  ordered  it.  ''  An  hardship  .ought  not  to^  ArgvMetd 
be  decreed  against  one,  in  order  to  prevent  its  falling  upon;  ^^'***"'**^'  • 
another.**  Now,  it  was  clear,  that  at  law  the  person  claiming 
under  the  settlement  must,  if  the  settlement  was  not  produced, 
eventually  have  been  the  sufferer,  for  the  mortgagee  was  in 
possession  of  such  a  title  as  would  have  enabled  him  to  re- 
cover the  possession  against  the  person  entitled  under  the 
settlement,  M  that  amid  not  be  produced^  The  production  of 
Ae  mortgage-deed  would  have  entitled  him  to  recover  in  ejects 
ment.  Therefore  no  defence  could  have  been  made  without 
the  interference  of  a  court  of  equity  to  compel  a  discovery  and  .   ,. 

production  of  the  settlement.  The  settlement,  therefore,  in 
this  case  was,  as  described  in  a  beautiful  allusion  by  that  great 
judge  Sir  Matthew  Hale,  tabula  in  naufragio.  There  was  no 
salvation  for  either  party,  but  in.  the  possession  of  this  plank, 
with  the  possession  of  it,  the  title  of  either  party  was  irre- 
sistible. 

Under  these  circumstances  what  jurisdiction  had.  a  court  of  Tkeir  right* 
equity?  Such  court,  it  is  apprehended,  is  dormant,  unless  an 
existing  equity,  preponderating  on  one  side,  calls  it  into  action. 
Where  was  that  equity  in  this  case  ?  The  party  desiring  to 
retain,  and  the  party  wishing  to  acquire  the  settlement  in 
question  (for  that  was  the  only  material  deed)  stood  precisely 
in  equal  equity  (z),  each  was  justified  in  law  and  morality  in 
struggling  for  the  subject  which  both  had  purchased ;  conse- 
quently there  was  no  motive  for  such  court  to  act.  Such 
court,  it  appears  to  me,  must  lose  sight  of  the  elements  of  its 
constitution,  if  it  acted  on  such  an  occasion.  The  question 
then  of  ownership  of  the  deeds  was  entirely  put  of  the  ca^e^ 
but  if  the  ownership  had  been  material,  tiie  legal  owner  of  the 
deed  was  not  before  the  court,  for  it  is  apprehended  the  trus-  [  64^  1 
tees  of  a  settlement  to  uses  are  the  legal  owners  of  the  deeds ;  T^!!^'  ^-^  J?" 
with  them  they  ought  to  rest,  and  if  in  the  ordinary  course  of  to  retain  title- 


deed9  (a). 


(Z)   In  which  case  the  rale,  Qui  prior,  &c   is  applicable. 

(A)  This  would  prevent  many  opportunities  of  committing  fraud.    But  the   Qf  pen&ne  n* 
owner  of  an  estate,  who,  on  his  marriage,  has  settled  the  property  on  himself  '^'^^^/"'•*'^ 
for  life,  with  remainders  over  for  tlie  benefit  of  his  issue,  is  not  always  willing 
to  deliver  op  deeds,  which  be  considers  himself  entitled  to  as  the  head  of  his 
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ImsiiieBs  k  is  otberwifie,  **  it  b  a  ueage  better  m  tfie  Jet  d»ul^ 
*********^      in  the  observancei**  as  it  leads  to  great  fraud. 

liiese  are  the  principles  on  which  it  is  apprehended  couiti 
of  equity  have  acted  in  cases  of  this  nature,  from  their  first 
institution  to  the  present  time* 

EqwiyvoOlmi  The  htw  upon  this  subject  is  clearly  laid  down  by  Lord 
fid£  purOuuer  Nottingham^  in  the  case  of  Sir  William  Basket  et  oF.  v.  iVo#- 
JJ^  U^'  ^f^orthyif).  The  plaintiff  W.  B.  entitled  himself  as  son  and 
Asm.  heir  of  E.  S.,  who  was  the  only  daughter  and  heir  of  J«  K«, 

who  was  brother  and  heir  of  H.  K..  whose  estate  tiie  lands 
were  formerly.  The  defendant  £•  N.  was  a  purchaser  of  these 
lands  from  persons  claiming  under  the  will  of  the  said  H.  K., 
of  which  will  the  plaintiff  W.  B.  alleged  tiiere  was  a  levoci^ 
lioiL  by  some  subsequent  deed  or  wiU,  and  for  a  discovery 
thereof,  ani  what  E.  N.  really  paid  for  the  purchase,  and 
what  deeds  and  writiiigs  he  had,  &c.  tiie  bill  was  exhibited. 
The  defendant  pleaded  another  bill  brought  in  die  Exchequer 
for  the  same  matter,  and  after  a  fiill  hearing  disnussed,  and 
the  dismission  signed  and  enrolled;  and  further,  that  he  was  a 
purchaser  for  a  valuable  consideration  boni  fide  paid  without 
notice  of  any  revocation.    The  case  was  first  brought  on  befince 

(/)  t5  Car.  2.  1673.    Finch's  Rep.  102.  [ante,  vol.  i.  478,  tn  iioHf.— fid.] 

lamUy:  and  trustees  themselves  are  sometimes  averse  la  risk  all  accidenta 
wbiob  might  befal  the  deeds  vrhile  in  their  possession.  PnwA  faeu  a  person 
in  possession  of  an  estate,  nnder  a  title  that  gives  a  freehold  interest  at  the 
least,  has  a  right  to  the  cnstody  off  the  title-deeds,  Fwd  ▼.  Peering ^  1  Yes.  jan. 
7t;  Wehh  v.  LymiMgtvny  1  Eden,  8;  BviKiUe  v.  Stewmi^  1  Sch.  de  Lef.  f09; 
yet,  says  Ix>rd  Hardwicke,  it  is  the  ordinary  relief  of  the  remainder-man  to 
have  the  title-deeds  taken  care  of  against  th^  tenant  for  life :  but  this  equity 
does  not  extend  to  a  remote  remainder-man,  Joy  v.  Joy,  i  Eq.  Ca.  Abr.  284 , 
pi.  4 ;  tw  V.  /rie,  1  Atk.  431 ;  Smik  v.  Cooke^  3  ibid.  382 ;  LempMer  ▼.  Pmi- 
/rsf,  Amb.  154;  SoiOkby  v.  Stonehauaey  2  Ves.  612,  though  it  comprehttods  the 
case  of  a  jointress,  provided  the  party  confirm  her  jointure,  ^enhouae  v.  Eari, 
2  Yes.  450.  Leaeh  v.  TroUope^  ibid.  662.  Pelre  v.  Petre,  3  Atk.  511.  But 
an  heir  cannot  support  a  bill  for  title-deeds,  without  shewing  that  they  vte  is 
tome  way  necessary  to  enable  him  to  recover  at  law.  His  title  as  heir  is 
what  he  must  rely  on ;  and  if  he  cannot  set  aside  the  wiil,  he  has  notfiing  to 
do  witli  the  deeds.  Jours  v.  Jones,  3  Meriv.  172 ;  et  vide  La^y  Slufiebury  r. 
Arrowemith,  4  Yes.  66 }  and  Bunbury  v.  Biscoe,  2  Ch.  Ca.  42. 
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Lofld  Bndgman,  who  Iiad  got  wvong  in  the  proceedings.    It     Afgmmmi 

was  then  heaxd  before  Loid  Nottingham,  who,  having  set,  the 

canae  right  before  the  court,  said,  that  upon  the  true  merits 

thereof  these  were  only  two  points  which  were  considerable* 

Ist.  What  the  hiw  of  this  court  was  oonceming  purchasers. 

Sdly.  Whether  the  defendant  was  a  purchaser  within  that  kw. 

As  to  the  first  point :  ''  A  purchaser,  band  fide,  wilhout  notice 

of  any  defect  in  his  tide  at  the  time  of  the  purchase  made, 

nay  lawfidly  buy  in  a  siaiuie  or  mortgage,  or  any  other  m^ 

eumbrance ;  and  if  he  can  defend  himself  at  law  by  any  sudi 
iocumlnrances  bought  in,  his  adversary  shall  never  be  aided  in 
a  court  of  equity  by  setting  aside  such  incumbrances ;  for 
tqaiijf  will  not  duarm  a  purckoMer  hut  assisf  iimf  aad  prece* 
dents  of  this  natuee^aie  very  ancient  and  numerous  (mr.)  where 
ikm  eaart  hath  refused  to  give  any  assistance  against  a  pur«» 
chaser  either  to  an  heir,  to  a  widow,  or  to  the  fatherless,  or 
to  creditors^  or  even  to  one  purchaser  against  another.^    And 
his  Lordship  further  observes,  '^  that  this  rule  in  a  court  of 
eqiuty  is  agreeable  to  the  wisdom  of  the  common  law,  where 
the  mayims  which  refer  to  descents,   discontinuances,  non- 
claims,  and  jto  collateral  warranties,  are  only  the  wise  arts  and 
inventiona   of  the    law,   to   protect   the  possession,  and  to 
strengthen  the  rights  of  pnrehasers/* 

On  the  same  ground,  Lord  Keeper  North,  in  the  ca?e  ^'*"**«f^|*J'*- 
ot  Perrait  v.  Ballard  {g),  refused  to  compel  a  purchaser  of  e^mj^UahU  to 
jewels,  &c,  from  one  against  whom  a  commission  of  bankruptcy  iS^ZiSfn-' 
Afterwards  issued,  to  answer  as  to  the  time  of  the  bankruptcy,  i«<<s««* 
saying,  **  it  was  an  infallible  rule,  that  a  purchaser,  for  H 
valuable  consideration  without  notice,  shall  never  discover  any 
THING  to  hurt  himself f*  and  see  Brown  v.  Williams,  2  Ch.  Ca. 
135;  et  Wagstt^  v.  Bead,  ibid.  S.  L.  156.     Upon  the  same^ 
ground  Sir  Nathaniel  Wright,  Lord  Keeper,  in  the  case  of 
Hall  V.  Atkinson{h),  refiised  to  oblige  a  purchaser  to  produce 
A  lease,  which  it  was  said  mentioned  a  trust;  his  Lwdship 
said  it  was  a  side-wind,  to  make  a  purchaser  produce  snd  ex- 
pose his  title,  and  he  would  not  do  it,  unless  the  plaintiff  had 

(g)  PirrM  ▼•  BtUaH,  5S  Car.  S.         (A)  1  Eq.  Ca.  Abr.  SS3,  4.    Et  vide  a 

Ch.  Ca.  It.  5,  C.  SAte,  [65d.-^£:</.]  J 
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Argwntni  iriade  some  proof  towards  fakifying  his  answer*  And  hoxi. 
Talboti  spealdng  of  the  rules  of  equity^  in  the  case  of  CoUet 
V.  Ward  {i)^  lays  down  this  rule  in  these  broad  and  unequivocal 
terms.  '^  One  of  these  rules  is,  that  a  purchaser  for  a  valu- 
able consideration  without  notice,  having  €ts  good  title  to  equity 
as  any  other  person,  this  court  wiU  never  take  any  advantage 
from  him,  and  consequently  mil  not  grant  a  discovery  against 
him,'  of  the  only  equity  he  has  to  defend  himself  by,  which,  if 
L  644  J  he  should  be  obliged  to  discover,  the  other  party  would  fan-, 
mediately  take  advantage  of.  And  there  certainly  may  be 
cases  where  a  purchaser,  for  a  valuable  consideration,  shall  not 
be  obliged  to  discover  any  thing  (whether  incumbrances  that 
he  has  got  in  or  any  other  thing),  but  all  advantages  shall  be 
left  to  him  to  defend  himself.  Suppose  two  purchasers,  with- 
out notice,  and  the  second  by  chance  gets  hold  of  an  old  term, 
he  shall  defend  himself  thereby  against  the  first,  who  still  is  as 
much  a  purchaser  for  a  valuable  consideration  as  himself^* 
Lord  Hardwicke  emphatically  says,  in  the  case  oiSenhouse  v. 
Seme  of  mart'  EarlUc),  "  it  is  a  constant,  invariable  rule,  that  any  mortgagee 

gttgee  if  kt  dt'  ,  . 

nies  notice.       *'  may  protect  himjself  from  the  discovery  of  his  title-deeds, 

**  if  he  denies  notice.'^  "As  to  a  jointress,"  he  says,  "it  is 
"  otherwise,  where  the  plaintiff  claims  as  heir  at  law  to  the 
"  person  who  made  the  jointure,  and  no  appearance  of  any 
"  settlement,  the  court  will,  upon  the  defendant's  offer  to 
confirm  the  jointure,  oblige  a  production  of  the  deed;  but, 
as  to  a  mortgagee,  if  the  plaintiff  brings  his  bill  to  redeem, 
ever  so  strongly,  he  is  not  entitled  to  see  the  mortgagee's 
titlcrdeeds.  Why?  because  a  third  person  may  find  out  a 
"  flaw  in  them.  It  is  a  first  principle  and  not  ro  be  ar- 
"  OUED,  it  depends  therefore  fm  tlie  denial  of  notice ^^ 

Oumerihip  qf       In  this  Opinion .  of  Lord  Hardwicke  we  see  the  extent  of 

deed  eoncealedy     ,  ,  ,   , 

noihins  to  do  the  Criticism  suggested  by  Lord  Loughborough,  in  the  case 
caU  for  Ha  die-  Uttder  consideration,  as  to  the  distinction  between  cases  in 
eovery.  which  a  person  shall  be  permitted  to  retain  property  in  which 

he  has  no  beneficial  interest,  but  which  may  be.  of  advantage 
to  another,  and  where  he  shall  not.  '  If,  in  such  case,  the  claim 
of  the  holder  of  the  deed  be  admitted  and  allowed,  the  deed 

(0  Ca.  temp.  Talb.  68.  {k)  S  Yes.  450. 


it 
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^laD  be  produced  for  the  benefit  of  the  party,  who.  has  a  Argument 
right  to  take  every  advantage  of  it,  except  as  against  tJie 
dam  of  the  party  holding  it.  But,  unless  the  claim  of  the 
person  holding  it  be  allowed,  if  that  chum  be  consistent  with 
conscience^  that  is,  if  it  be  purchased  for  a  valuable  consir 
deration  without  notice,  he  shall  not  be  obliged  to  produce 
that  which  may  discover  a  flaw  in  his  title,  though  another  be 
the  owner  of  it.  Then,  it  is  apprehended,  the  actual  owner- 
ship  of  the  deed  concealed  has  nothing  to  do  with  t/ie  right 
to  call  for  its  production  SLgainst  a  person  claiming  as  a  pur- 
chaser without  notice.  Such  a  person  has  a  right  to  use  the 
advantage  he  h(zs  got  either  defensively,  or  (pensively,  actively, 
or  privatively. 

And  it  seems  that  a  court  of  equity  acts  so  strenuously  in      [  645  ] 
tUs  case,  in  behalf  of  such  a  purchaser,  that  to  rebut  this  i^lU^JTJSa^ 
plea  actual  notice  must  be  made  out  in  proof.     The  court  will  M^  purchoMer* 
not  presume  any  thing  against  such  a  purchaser  (/).     There- 
fore, where  tenant  for  Ufe  sold  as  tenant  in  fee,  and  the  settle- 
went  was  produced  and  delivered  to  the  purclmser  himself  yet 
the  court  would  not  affect  the  purchaser  with    plresuinptive 
notice,  but  dismissed  the  bill* 

But  an  idea  is  started  in  the  judgment  now  under  our  con-  That  plea  wth' 
sideration^  that  this  plani  can  only  be  made  use  of  as  a  shield  onfy'df/Sd^- 
to  the  actual  possession.     And  the  Chancellor  says,  it  is  diffi-  <««"^jwwmmw«» 
cult  to  imagine  a  case  in  which  it  can  be  used  for  any  other 
purpose  than  to  defend  tJie  actual  possession.    The  Attorney- 
General  in  arguing  this  case,  suggested  in  answer  to  this  ob- 
servation, that  in  the  plea  it  was  not  said,  it  was  to  maintain 
the  possession.    The  answer  given  by  the  noble  Judge  was, 
^  that  if  his  Lordship  was  right,  no  such  statement  should  be 
fovmd  in  any  plea;  for  ex  hypothesi  the  defendant  was  in  pos- 
session of  that  which  he  sought  to  defend."    But  this  seems 
to  be  peiitio  principii.    A  mere  circle.     But  Lord  Nottingham 

(0  PkUipe  ▼.  RedhiU,  Si  Vem.  160.  •  ▼.  8aunder9,  infra,  647  a,  in  which  the 

[Bat  the  principal  point  in  this  case  is  term  being  derivative,  involved  pre* 

considered  as  over-mled,  by  DanieU  snroptive  notice  of  the  settlement  by 

▼•  J>a»lsom,  16  Ves.  949,  and  cases  which  it  was  created. 

thsKin  cited.— £<f.]    Et  vide  Jerrard 

Vol.  II.  H 
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Argument  considering  the  law  on  this  subject^  in  the  Case  o£  Basset  v* 
Nosworthtfy  states  two  purposes  for  which  this  rule  was  estar 
blished^  in  analogy  to  the  common  law  in  its  maxims^  which 
refer  to  descents^  discontinuances,  non-claims,  and  collateral 
warranties,  vi«.  to  protect  the  possession,  and  to  strengthen 

•THE  RIGHTS  OF  PURCHASERS  (l»). 

For  any  mart  No  case  that  I  hBiVe  been  able  to  discover  has  set  any  such 
ieet  hinue^  limits  as  thosc  suggested  by  the  Chancellor,  in  this  case  of 
ofHeedM^^V^  ^^^^^  V*  Blackbumej  to  this  plea,  founded  upon  this  rule  or 
denies  notice,    first  principle ^  as  it  is  called  by  Lord  Hardwicke  («).     On  the 

contrary.  Lord  Hardwicke  says,  any  mortgagee  may  protect 
himself  bom  the  discovery  of  his  title-deeds,  if  he  denies  notice. 
Indeed,  if  any  distinction  were  made  in  the  application  of  this 
[  646  ]  rule,  between  a  mortgagee  in  possession,  and  a  mortgagee  out 
of  possession,  a  singular  inequity  would  be  the  consequence, 
*  and  that  without  any  reason  for  it.  For  then  a  mortgagee  in 
possession  would  be  protected  in  his  defective  title,  but  a 
mortgagee  out  of  possession  would  be  defeated ;  and  yet  there 

« 

is  no  equity  in  favor  of  the  one,  more  than  in  favor  of  the 
other;  for  a  mortgagee  does  not,  in  the  ordinary  course  of 
things,  take  possession ;  the  nature  of  the  contract  does  not 
require  it ;  it  is  contrary  to  the  intention  of  the  parties  (o).  A 
mortgagee  only  takes  the  legal  estate  as  a  security ;  if  it  were 
otherwise,  no  person  would  lend  his  money  upon  such  terms. 
A  mortgagee  would  say,  he  would  have  nothing  to  do  with  the 
management  of  the  estate :  it  is  generally  stipulated  that  the 
mortgagor  shall  retain  possession  till  the  mortgage  is  forfeited. 
The  omitting  to  take  possession,  therefore,  does  not  expose 
a  mortgagee  to  the  imputation  either  of  fraud  or  negUgence* 
But  a  new  system  must  be  adopted  by  mortgagees,  if  this 
plea  be  thus  qualified,  or  they  must  renounce  the  benefit  of 
this  rule,  which  equity  has  established  to  strengthen  the  rights 
of  purchasers. 

(m)  Vide  ante,  643.  Ca.  34.  Shirley  v.  Fagg^  ibid.  68.  Mey- 

(fi)  Sir  J.  BurUue  ▼.  Caokf  2  Freem.  nell  v.  Gorraimiy,  Nets.  Cli.  Rep.  63. 

24.  [cited  and  acknowledged  2  Ve«.  Heyman  v.  Gomddon,  Finch.  S4.   Cow 

Jan.  457.— £d.]  Millard's  easef  ibid,  43,  trell  v.  Mannington^  ibid.  SI 9. 

Seymour  ▼.  Noswortky,  ibid.  128.  More  (o)  Vide  ante,  [toL  u  155.— £d.] 

y.  Mayhew,  ibid.  175.    S,  C.   1  Ch. 
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But  it  does  not  rest  merely  upon  the  absence  of  any  such  Preoimu  (fc- 
allegation  in  the  plea,  there  are  several  authorities  and  cases  Lard  RoMsiyn:* 
wiiich  in  fact  decide  the  point  the  other  way.  In  the  case  of  ^^  **"* 
Brampton  Y,  Baker,  in  1671,  stated  in  a  former  part  of  this 
treatise  (p),  we  find  the  very  case  in  terms.  A  mortgage  by 
a  tenant  for  life,  to  one  who  actually  had  ^en  the  deed  of 
settlement,  but  had  been  advised  that  the  tenant  for  life  could 
destroy  the  contingent  remainders,  whereas  in  truth  the  re- 
mainders had  vested  by  the  birth  of  a  son  a  day  or  two  before ; 
but  of  which  the  mortgagee  had  no  notice.  But  the  mort- 
gagee having  got  the  deed  of  settlement,  the  court  would  not 
relieve  against  a  purchaser,  but  dismissed  the  bill.  And  in 
the  case  of  Seybourne  v.  Clifton  (y),  where  the  plaintiff  and 
defendant  had  each  of  them  purchased  a  reversion  expectant 
on  the  death  of  tenant  for  hfe  (consequently  neither  of  them 
were  in  possession),  the  plaintiff's  bill  that  he  might  examine  ^ 
his  witnesses  to  preserve  their  testimony,  and  might  be  per- 
mitted to  try  his  title  in  the  life-time  of  the  tenant  for  life,  was 
dismissed;  for  as  the  purchaser  was  a  defendant,  the  court 
would  do  nothing  in  it,  and  the  plaintiff  lost  his  land  for 
want  of  examining  his  witnesses  (b)  :  et  vide  BeckwenaU  v, 
Arnold,  1  Vem.  354.  S.  L.  And  Lord  Hardwicke,  in  the  [  647  ] 
case  of  WiUoughby  v.  Willoughby  {r),  observes,  speaking  of 
severing  a  term  to  attend  the  inheritance  fr6m  the  inheritance, 
**  if  such  a  purchaser  (that  is,  a  purchaser  for  a  valuable  con- 
sideration, bon&fide,  not  affected  with  any  fraud  or  collusion) 
has  no  notice  of  a  prior  incumbrance,  and  takes  a  defective 
conveyance  of  an  estate,  and  an  assignment  of  a  term  to  attend 
the  inheritance,  in  this  case  he  shaU  have  the  benefit  of  the 
term  to  protect  his  estate.  And  he  may  either  defend  his  po^ 
session  by  it,  or  he  may  use  it  to  recover  his  possession  at  law, 
though  his  adversary  has  the  inheritance,  which  makes  me 

(j>)  Ante,  581. 

(9)  Cited  by  Lord  Rawlinson,  t  Vera.  159. 

(r)  Ante,  vol.  i.  465. 

(B)  The  biU  was  nnqnestionably  dbmiBsed,  tboogh  Nels.  Ch.  Rep.  135, 
meemi  contra.    The  case  was  noticed  by  Lord  Eldon,  in  Dwrsky  v.  FUthar^  ^ 

dimge^  6  Yes.  ^6S,  who  read  a  manascript  note  of  it,  supplied  him  by  Mr.  Hol« 
list,  from  which  Lord  Eldon  said,  it  appeared  that  the  case  amoanted  to  no 
decision  at  all. 

H3 
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Argwrnetd  (Lord  Hardwioke)  say,  that  this  court  often  dUaxmezes  ihe 
term  from  the  inheritance.  This  is  the  meaning  when  it  is 
saidy  ^  that  if  a  man  have  law  and  equity  on  his  side«  he  shall 
not  be  hurt  here,'  " 


Drfendtmtf  The  last  case  I  shall  cite  upon  this  point,  is  that  of  Jerrard  ▼• 

l^f^eZe  Saunders  {s).     The  facts  in  this  case  were,  that  in  1711,  J.  H. 
for  value  wUh-  seised  in  fee,  demised  to  G.  for  a  term  of  1000  years,  which 

•Ml   nottc€f  tut 

eompeUabU  u    about  the  year  1730  being  by  mesne  assignments  vested  in  H., 

subject  to  a  mortgage  to  B.,  was  purchased  by  C.  J.,  and  by 
indentures  between  the  mortgagee  H.,  C.  J.  and  his  trustees 
some  time  in  the  year  1730,  (the  more  particular  date  whereof 
the  plaintiff  had  not  been  able  to  discover,  as  such  deed  was 
in  the  custody  of  the  defendant,)  the  premises  were  assigned 
for  the  remainder  of  the  term  in  trust  for  C.  J.  for  life^  re- 
mainder to  T,  J.  and  S.  his  wife,  for  the  Uves  of  theiji  and  the 
survivor,  remainder  for  all  and  every  the  children  of  their 
bodies,  &c.  with  divers  remainders  over.  C.  J.  held  till  his 
death  in  1749,  then  T.  J.  entered  and  held  till  his  death  about 
fifteen  years  before.  His  wife  died  in  his  Ufe,  and  the  plaintiff 
as  their  only  surviving  child  entered.  The  defendant,  under 
colour  of  some  mortgage  from  T.  J.,  had  got  in  his  possession 
the  settlement  of  1730,  and  other  title-deeds,  and  had  filed 
a  bill  of  foreclosure  and  brought  two  ejectments..  The  bill 
charged  notice  of  the  settlement  ahd  its  contents  on  the  de- 
fendant, and  other  special  circumstances,  and  prayed  that  the 
'  defendant  might  answer,  and  produce  the  settlement  and  all 
other  tide-deeds,  &c.  and  an  injunction  from  proceeding  at 
law.  The  defendant  pleaded  a  mortgage  wkhout  notice  actual 
[  648  ]  or  constructive  \^  which  plea  had  been  over-ruled  on  a  former 
hearing,  because  the  facts  from  which  notice  was  inferred, 
were  not  denied.  An  answer  was  then  put  in,  to  which  a 
great  number  of  exceptions  were  taken.  The  point  came 
before  the  court,  on  exceptions  to  the  Master's  report  upon 
the  exceptions  to  the  answer.  Lord  Loughborough,  Chan- 
xrellor,  after  stating  that  Lord  Nottingham  had  laid  it  down, 
<*  that  against  a  purchaser  for  a  valuable  considerationy  the 
Court  of  Chancery  had  no  jurisdiction ;  and  that  Fag*s  case 

(0  « Ve».  iun.  454.  .         .     . 
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was  cletennined  by  him :  That  the  defendant  in  that  case  had  Argument 
picked  up  from  the  conveyancer's  table  the  deed  that  affected 
his  title ;  and  though  he  got  it  in  that  manner^  Lord  Notting- 
ham would  not  oblige  him  to  set  it  forth.  Lord  Lough- 
borough said,  a  case  that  occurred  to  his  recollection  produced 
many  points,  it  was  Basset  v.  Nosworthy  (t).  His  Lordship 
said,  the  book  did  not  state  it  amiss,  and  he  cited  the  passage 
before-mentioned.  His  Lordship  said,  he  was  perfectly  satis-- 
fied  upon  the  general  reasoning,  that  court  would  never  extend 
its  jurisdiction  to  compel  a  purchaser,  who  had  fully  and  in 
the  most  precise  terms,  denied  all  the  circumstances  mentioned, 
as  circumstances  from  which  notice  might  be  inferred,  to  go 
on  to  make  a  further  answer  as  to  all  the  circumstances  of 
die  case,  that  were  to  blot  and  rip  up  his  title.  To  do  so 
would  be  to  act  against  the  known  established  principles  of 
thai  court.  His  Lordship  thought  it  had  been  decided,  that 
against  a  purchaser  for  valuable  consideration  without  notice, 
that  court  would  not  take  the  least  step  imaginable.  His  Lord-  Not  Uati  step 
ship  said,  he  believed  it  was  decided,  that  you  cannot  even  have  !j|J^<,J^/jj! 
a   bill   to  perpetuate  testimony  SLsainst  him.     He  was  pretty  ^^^  withottt 

.  °  r        J    notice  tn  eqiwtyt 

sure.  It  was  determmed,  that  no  advantage  should  be  taken  not  t9tn  to  per* 
from  him  by  that  court.     The  doctrine  as  to  the  jurisdiction  of  ^J^'^i^ii 
that  court  was  this :  you  cannot  attach  upon  the  conscience  of  '***"• 
the  party  any  demand  w/tatever,  where  he  stands   as  a  jmr- 
chaser  having  paid  Ms  money,  and  denies   all  notice  of  the 
circmnstances  set  up  by  the  bill.     And  his  Lordship  allowed 
the  exceptions  to  the  report. 

The  manner  also  in  which  this  defence  is  used,  shews  that  Possetsion  »tV- 
possession  has  nothing  to  do  with  it.    For  the  defendant  denies  o/7«"<?*«« 
notice,  which  denial  of  notice  must  be  by  way  of  answer,  which  «'*'**«*  *****'• 
answer  must  meet  the  allegations  of  the  bill,  and  the  pica  is 
founded  on  the  answer,  and  alleges  seisin  and  possession,  (not 
in  the  purchaser),  but  in  the  person  from  whom  the  purchase 
is  made.     Therefore  if  the  bill  alleges  that  the  defendant  had 
notice  ai  or  before  his  taking  the  conveyance,  the  answer  must      [  64fl  ] 
deny  the  fact  as  stated ;  viz.  that  the  defendant  had  notice 
before  that  time  :  vide  More  v.  Mayhew,  1  Ch.  Ca.  34.    S.  C 
2Freem.  175.    Anon.  2  Ch.  Ca.  161,  ct  Trevanian  v,  Mosse, 

(0  Vide  ante,  642. 
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^'^P?^  I  Vem.  246.  Now  it  appears  to  me  to  follow  of  course,  that 
if,  an  instant  after  the  money  paid  and  conveyance  made,  the 
defendant  had  notice  («.  e,  before  he  could  possibly  have  actual 
possession,  unless  the  deeds  were  executed  on  the  lands, 
which  is  rarely  the  case)  the  purchaser  might  the  next  moment 
put  in  this  plea  to  a  biQ  by  a  prior  purchaser  to  discover  titles 
deeds. 

When  nmt'  The  Chancellor,  in  the  principal  case,  puts  two  instances  to 
labU  to  9et  out  illustrate  the  grounds  upon  which   his  decision  is  founded. 

estate  jrtort-  "^^^  ^^®*'  ^^  ^  understand  it,  is  the  case  of  the  mortgage  of 
gaged.  an  estate  partly  settled  and  jjartly  unsettled,  the  boundaries  of 

which  had  been  confoiuided  during  the  possession  of  the 
owner.  In  such  case,  his  Lordship  observes,  this  plea  could 
not  be  carried  to  the  extent  the  defendant  supposed.  The 
observation  that  jiresents  itself  on  this  instance  is,  that  if  the 
mortgagee  understood  be  was  taking  a  mortgage  of  settled 
and  unsettled  estates,  his  Lordship's  conclusion  is  strictly  cor- 

m 

rectj^  this  plea  would  not  protect  the  mortgagee  from  setting 
out  the  boundaries.  But  if  the  mortgagee  had  not  notice 
that  part  of  the  estate  was  in  settlement,  the  instance  put 
involves  merely  the  present  question  on  another  case  similar 
in  its  nature,  and  subject  to  be  decided  on  the  same  prin-s- 
ciples. 

PurchoMer  not  A  case  nearly  similar  occurs  in  the  books,  which,  in  the 
co««•*^1o*c^^•'*'  "^stance  of  a  purchaser  without  notice,  militates  the  other 
ditorwhatlande  way :  I  allude  to  the  case  of  Snetting  v.  Squib  (r),  where  A. 
kie  judgment,    had   a  judgment  against  B.   of  1200/.  for  payment  of  500^. 

C.  piurchased  of  B.  for  a  valuable  consideration  without  notice* 

« 

A.  sued  C.  to  discover  lands  subject,  &c.  that  he  might  extend 
them,  not  knowing  the  place  nor  who  were  the  tenants.  C. 
pleaded  his  purchase  for  a  valuable  consideration  without 
notice.  The  Lord  Chancellor  allowed  the  plea ;  for  such  pur- 
chaser should  not  be  hurt  in  Chancery  against  the  plea,  and 
therefore  C.  should  not  be  obliged  to  discover  what  lands  were 
liable.  And  the  reporter  says,  "  It  was  much  debated  and  ob- 
jected that  a  judgment  binds  the  land  whoever  had  it."  And 
the  plaintiff's  bill  was  not  to  have  a  decree  for  his  debt,  or  to 

<v)  Snellwg  V.  Stpiib,  32  &  SS  Car.  2.    2  Ch.  Ca.  47. 
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liave  the  land,   but  to  discover  the  same  whereby  at  law  he      Argument 
might  recover  his  debt. 

The  second  case  put  by  Lord  Loughborough  is  an  instance  one  buying 
of  personal  chattels  pledged  by  a  person,  not  the  owner,  but  SmfV/weSI!*" 
who  had  a  qualified  interest  therein.  This  case  is  distinguishable  ^  ^  ^'"^ 
mm  the  principal  case,  in  as  much  as  value  paid  gives  no  title  not  ohUged  to 
to  such  property,  unless  it  be  transferred  in  market  overt ;  g^^^  i^  fg^fUy 
consequently,  unless  the  transfer  be  made  in  market  overt,  the  ^^*j[i^J* 
holder  is  no  purchaser.     But  if  the  purchase  was  regularly  w>Hc«  rf  bank 
made,  the  case  of  Abery  v.  Williams  (»),  seems  to  warrant  a 
contrary  conclusion  upon  the  facts  stated,  than  that  which  is 
drawn  from  similar  ones  in  the  judgment  in  Strode  v.  Black-* 
bum.     In  the  case  to  which  allusion  is  now  made,  the  bill  set 
forth,  that  A.  being  indebted  to  the  phdntiffs  and  others,  a 
commission  of  bankruptcy  issued  against  him  the   16th  of 
November,  1780,  and  that  several  suits  of  tapestry  of  his  were 
in  the  defendant's  hands,  which  the  commissioners  had  assigned 
to  the  plaintiffs  for  the  benefit  of  his  creditors,  and  that  they 
ought  to  have  an  account  thereof;  but  that  the  defendant  pre- 
tended they  were  pawned  or  sold  to  him  by  the  bankrupt 
without  any  trust ;  whereas  it  was  on  a  trust,  and  done  to  con- 
ceal them,  and  so  prayed  a  discovery  and  relief.     The  defend* 
ant  pleaded  that  neither  he  nor  any  in  trust  for  him  had,  nor 
ever  had,  any  goods  belonging  to  the  bankrupt,  but  what  the 
defendant  bought  bon&fide  for  a  fiill  value  in  money  really  paid 
by  the  defendant  to  the  bankrupt,  or  his  order,  before  any 
commission  was  sued  out  against  him,  and  before  the  defend- 
ant had  any  notice  that  he  was  a  bankrupt,  or  had  done  any 
act  of  bankruptcy,  and  without  any  in  trust  or  condition,  other 
than  that  the  defendant  by  parol  did  declare,  that  if  the  bank- 
rupt paid  the  money  paid  him  by  the  defendant,  and  interest 
for  the  same,  at  the  time  agreed  on,  and  then  past,  that  then 
the  defendant  would  re-deliver  the  goods  to  him ;  and  averred 
that  the  bankrupt  fidled  to  pay  the  money,  or  any  part  of  it, 

(«)  1  Vera.  tr.  [and  if  two  months  milly's  act,  46  Geo.  3.  c.  135,  coDsi- 

have  elapsed  since  the  purchase,  aud  dered  more  at  large  in  a  former  note, 

no  commission  issued,  the  purchaser  see  ante,  594,  note(R).«— £i<.] 
will  be  safe  under  Sir  Samnel  Ro- 
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Argument  at  the  time  agreed  on.  And  that  the  bankrupt,  two  years 
since,  agreed  that  the  same  should  be  sold  by  J.  S.,  and  that 
by  the  money  so  to  be  raised,  the  defendant  should  be  paid  his 
money  with  interest,  and  the  surplus  to  the  bankrupt ;  and 
averred  that  the  money  raised  by  sale  was  2002.  short  of  what 
the  bankrupt  owed  him,  and  which  SOO/.  was  still  due.  And 
that  the  19th  of  October,  1680,  the  defendant  gave  the  bank- 
rupt a  general  release  to  that  time;  and  that  the  defendant 
had  no  dealings  with  him  since.     And  the  defendant  further 

[  651  ]  pleaded,  that  he  had  been  examined  by  the  commissioners, 
as  far  as  by  law  he  was  obliged ;  and  insisted,  that  being  a 
purchaser  so  as  aforesaid,  he  ought  not  be  put  to  answer,  to 
subject  himself  to  an  action,  which  the  bill  aimed  at,  by  press- 
ing a  discovery  of  what  goods  of  the  bankrupt  came  tQ  the 
defendant's  hands.  The  Lord  Chancellor  allowed  the  plea, 
and  said  the  law  was  hard  against  tradesmen  that  dealt  with 
bankrupts  before  notice;  and  the  assignees  ought  not  to  be 
assisted  in  equity  in  any  such  case.  * 

But  ontuggeim      ^j  j„  ^j^e  ^ase  of  Wagstaff  v.  Read  {x\  which  arose  on  a 

•toil     Oj  pUF' 

chiue  ut  vnder  bill  for  a  discovery  against  one  who  had  purchased  goods  of 
^rdered^^  another,  against  whom  a  commission  of  bankruptcy  had  after- 
iatu.  wards  issued,  and  who  was  said  to  have  purchased  them  under 

t/teir  value.  The  Lord  Keeper  inclined  to  make  the  defendant 
discover  what  goods  he  had  had,  and  at  what  priccr  But  the 
defendant's  counsel  objecting  that  this  would  destroy  and  pre- 
judice the'  purchaser,  though  he  paid  the  foil  value ;  for  if  he 
discovered  what  he  paid,  the  commissioners  would  assign  the 
money,  and  so  the  court  should  be  instrumental  to  wound  the 
purchaser.  If  the  plaintiff  could  help  himself  at  law,  by  the 
aid  of  the  statute  of  bankrupts,  he  might,  and  the  court  would 
not  hinder  him,  but  not  aid  him  there.  The  Lord  Keeper 
ordered,  that  the  defendant  should  answer  what  and  how  much 
he  paid,  so  as  the  plaintiff  did  consent  to  take  no  advantage 
of  the  discovery,  but  in  that  court  and  not  at  law,  which  the 
plaintiff  consented  to  by  his  counsel,  and  was  to  subscribe 
his  consent  with  ,the  register,  and  then  the  .defendant  was  to 
answer. 

(r)  «  Ch.  Ca.  156. 
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So  (y))  where  a  bill  was  to  discover  whether  a  lease  made  Pint  ^  pwr- 
IQ  Queen  Elizabeth's  time  for  ninety-nine  years,  in  trust  for  wiHunU^ notice. 
Dr.  L.,  to  commence  after  the  estates  then  in.  being  were  de-  ^^SJd^  "^ 
terminedy  was  not  efBuxed  in  point  of  time,  and  charged,  it 
would  so  appear  by  deeds  and  writings  in  the  hands  of  the  de- 
fendant, the  assignee  of  the  lease,  and  that  he  knew  the  lease 
was  expired,  but  refused  to  discover.     The  defendant  pleaded 
the  lease,    and  that  he  was  informed,  that  in  seventy-seven, 
when  he  purchased,  there  were  Ji/iff-seven  years  to  come  in 
the  lease  and  therefore  gave  after  nineteen  years  purchase  for 
it,  and  consequently  ought  not  to  make  any  discovery  to  im- 
pecKb  or  weaken  his  title.     And  the  plea  was  allowed,  and 
a  demurrer  also. 

I  have  now  gone  through  the  argument,  and,  with  great  de-  Argument 
ference  to  its  illustrious  author,  I  cannot  but  submit  it  as  my  v.  Biackburm 
opinion,  that  from  the  authorities  extant  upon  the  subject,  it  ^^  r^  g^^'  -i 
appears  that  the  law  is  to  be  found  in  the  judgment  on  the 
case  of  Jerrard  v.  Saunders,  and  not  in  that  of  Strode  v.  Blacks 
bum  (c). 

(y)  Bishop  qf  fVoreester  ¥.  Parker^  t  Vern.  «55. 

(C)  The  learned  aathoc*s  conclusion  bas  since  been  fully  confirmed  by  the  Achat's  doubU 
present  Lord  Cbancellor,  in  the  case  of  Wabctfn  v.  Lee,  9  Vcs.  24,  whieh  was  ^"'^  JoumUa. 
in  circumstances  preciwly  similar  to  tlut  of  Strode  ▼.  Blackburn,  A  tenant 
for  life,  alleging  himself  to  be  seised  in  fee,  and  being  in  actual  possession 
of  the  premises  and  of  the  title-deeds  relating  thereto,  as  apparent  owner 
thereof,  executed  the  several  mortgages  under  which  the  defendant  Lee 
claimed,  and  delivered  to  the  mortgagees  the  title-deeds  appertaining  to 
the  premises,  which  were  then  in  the  possession  of  the  defendant  (who  was 

_  « 

an  assignee  of  the  mortgages).  The  tenant  for  life  dying,  his  son,  who  was 
tenant  in  tail  expecUint  on  his  father's  decease,  under  his  father's  marriage 
settlement,  took  possession  of  the  estate,  and  filed  a  bill  for  discovery 
and  delivery  of  the  title-deeds.  To  which  the  defendant  pleaded  that  he 
was  a  purchaser  for  valnable  consideration  without  notice  of  tlie  settle- 
ment ;  and  contended,  that  previously  to  the  case  of  Strode  v.  Blackburn^  the 
circumstance  of  possession  was  never  considered  as  making  any  difference  as 
to  the  right  of  tlie  purchaser,  and  could  not  be  the  criterion ;  for  where  was 
the  distinction  between  a  purchaser  in  possession,  and  one,  who  by  the  deeds 
in  his  custody,  had  the  means  of  obtaining  possession  ?  In  general,  a  mort- 
gagee did  not  take  possession ;  nor  was  that  the  object  according  to  the  nature 
^f  his  contract.  It  eould  not  tlierefore  be  necessary  to  give  him  the  protec* 
-tioo  of  a  purchaser.  All  the  authorities,  except  Strode  v.  BlacklmrHf  were  in 
lavor  of  the  d(;feudaut ;  uniforuily  holding,  tliat  a^«iiust  a  purchaser  for  va* 
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Mvrtffogee  Where  a  mortgagee  (^r),  after  notice  of  a  subsequent  nort- 

qf^aub^Junl^  g^c,  joined  with    the  mortgagor  in  sale  of  the  lands  to  a 
viorigagt, 

(z)  Bentham  ▼.  Haincourt,  Pre.  Ch.  30. 


Suffpuried  by 
Jjird  EldoH. 


[  653»  ] 

Plea  should 
aver  that  ven- 
dor  or  mori" 
gagor  was 
owner,  or  pre- 
tended  owner^ 
and  that   he 
was  in  posses- 
sion, — not  that 
purchaser  was. 


lna)>le  cousideratlon  without  notice,  there  was  do  jarisdlction.  [This  propoii- 
tioD,  however,  has  never  been  fully  acknowledged.]  There  was  no  riaim 
upon  his  conscience.  Lord  Rossljn  himself,  in  Jerrard  v.  Saimders,  would  not 
take  the  distinction  upon  the  possession  for  the  first  time  attempted  in  Strode  v. 
Bkubbum  ;  and  it  was  conceded,  on  the  part  of  the  plaintiffs,  that  certainly 
it  was  immaterial  whether  the  purchaser  were  in  or  out  of  posseslioo :  biit  it 
must  appear  upon  the  record  that  he  was  entiUed  to  the  possession ;  whether 
he  was  Ui  possession,  or  had  deeds  that  would  entitle  him  to  the  possession, 
was  immaterial  s  but  in  all  those  cases  the  purchaser  had  a  right  to  take  the 
possession.  If  tlie  defendant  could  state  that  there  was  an  outstanding  term, 
certainly  he  might  protect  himself;  for  by  that  he  could  get  possession.  Bnt, 
as  the  case  stood,  he  neither  had  the  possession  nor  the  means  of  procuring  it. 
Would  the  court  then  permit  him  to' keep  the  deeds  for  the  single  purpose 
of  extortion  ? 

The  Lord  Chancellor  said  he  could  not  help  entertaining  doubt  whether  the 
decision,  which  was  brought  in  question  upon  this  plea  [namely,  that  of 
Strode  v.  Blatkburn],  stood  upon  right  principles.  Jt  was  impossible,  if  that 
case  were  right,  that  a  mortgage  could  be  taken  without  taking  possession.  It 
was  assuming  the  question  to  suppose,  that  all  those  deeds  could  be  of  no 
value  or  consequence  to  the  defendant  [Blackburn].  There  was  the  obvious 
instance,  that  there  might  be  an  old  satisfied  term ;  an  assignment  of  which 
the  defendant  migtit  procure,  and  maintain  an  ejectment.  Certainly  it  was 
not  like  the  case  of  a  claim  to  hold  the  deeds  as  tnere  chattels.  They  were 
held  as  matter  of  title.  As  the  case  of  the  box  of  jewels  was  put,— Lord  Eldon 
had  difficulty  in  assenting  to  it ;  for  it  was  assuming  the  question.  It  was  very 
unlike  the  case  of  a  carrier  or  bailee,  who  have  no  power  of  disposal ;  that  is, 
to  do  what  they  please  with  the  subject.  The  passage  towards  the  end  of  the 
judgment  [in  the  case  of  Strode  v.  Blackbum^^  as  to  a  satisfied  term,  was  incon- 
sistent witii  the  established  doctrine,— that  if  a  purchaser  can  get  in  a  satisfied 
term,  he  may  make  use  of  it ;  and  this  court  will  not  prevent  him.  It  probably 
alluded  to  the  doctrine  of  courts  of  law  then  got  rid  of,  as  to  satisfied  terms ; 
which  certainly  went  to  shake  all  titles.  [TAts,  perhaps  was  in  allusion 
to  his  Lordship's  doubt  in  Evans  v.  Bicknelly  6  Ves.  184 ;  but  it  is  ques- 
tionable whether  that  doubt  is  well  founded,  see  ante,  vol.  i.  498,  <a 
notUJ] 

The  importance  of  this  question,  continued  Lord  Eldon,  was  very  great; 
in  the  case  before  him  the  mortgagor  was  in  possession  of  the  estate  ;  wlilch 
was  primi.  facie  evidence,  that  he  was  owner  of  the  fee-simple.  He  was  in 
possession  of  documents,  which  would  prove  him  to  be  tenant  in  fee.  The 
mortgagee,  who  without  doubt  was  a  purchaser  for  valuable  consideration, 
stood  in  circumstances,  that  enabled  the  defendant  Lee  to  aver  every  proposi- 
tion necessary  to  the  plea,  of  a  purchase  for  valuable  consideration  witljout  no- 
tice,  seeking  to  shut  out  the  discovery :  vix.  that  the  vendor  or  mortgagor  was 
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Btnmger,  it  was  resolved,  that  the  money  received  by  either. 


the  owner  or  pretended  owner ;  and  (which  Lord  Eldon  conceived  miMt  be 
•▼enred,)  that  the  mortgagor  was  in  possession.  It  was  never  held  necessary 
to  aver  in  the  plea  that  the  parchaser  was  pat  in  possession.  Lord  Eldon  knew 
of  no  snch  case.  Lord  Rosslyn  npon  that  said,  it  shoald  not  be  averred ;  foi^ 
ex  ktfp9theMif  the  plea  presnmed  it.  Lord  Eldon  doubted  that ;  for  what  was 
necessary  to  the  plea  of  purchase  for  valuable  consideratioik,  as  in  the  case  of 
every  other  plea,  must  be  averred ;  and  it  would  go  this  length,  that  it*was 
not  necessary  to  aver,  that  the  vendor  was  i»  possession  -,  for  if  the  plea  would 
not  do,  unless  he  were  in  possession,  the  same  doctrine  would  equally  autho- 
rise the  omission  of  the  fact,  that  the  purchaser  took  possession,  if  it  was 
necessary  that  he  should  do  so.  With  respect  to  this  particular  species  of 
parchaser,  a  mortgagee,  it  was  also  to  be  remembered,  that  the  possession  did 
not  in  the  nature  of  the  thing  ordinarily  accompany  the  transaction ;  and  the 
het  that  the  mortgagor  remained  in  the  possession,  in  one  sense  did  not 
amount  to  an  assertion,  that  the  mortgagee  was  out  of  possession ;  and  it  was 
admitted,  that  during  the  life  of  tlie  mortgagor,  while  the  mortgagee  had  the 
l^al  as  well  as  the  equitable  right,  the  mortgagee  was  to  be  considered  in  pos- 
session. And  if  in  any  case  the  mortgagee  is  to  be  taken  as  out  of  possession, 
tint  might  be  occasioned  not  by  any  species  of  negligence,  in  not  taking  actual 
possession  originally  according  to  his  title,  but  by  the  defect  arising  out  of 
the  nature  of  the  title  he  had  the  misfortune  to  take.  It  was  of  necessity  then, 
that  this  court  should  hold  as  against  a  purchaser  for  valuable  consideration 
without  notice,  that  if  the  possession  of  the  estate  has  been  got  from  him,  the 
possession  of  the  deeds  shall  be  taken  out  of  his  hands  by  this  court,  au4 
thrown  in  to  the  person,  who  has  got  from  him  the  possesssion  of  the  estate  i 
And  was  it  not  worth  consideration,  whether  the  very  principle  of  this  pka 
were  not  this :  "  I  have  honestly  and  bonit  fide  paid  for  the  estate,  in  order  to 
make  myself  the  owner  of  it;  aud  yon  shall  have  no  information  from  me  as 
to  the  perfection  or  imperfection  of  my  title,  until  you  deliver  me  from  the 
peril,  in  which  yon  state  I  have  placed  myself  in  the  article  of  purchasing 
homk  fide."  Lord  Eldon  concluded  by  saying,  that  he  felt  the  case  to  be  of 
great  importance,  with  reference  to  the  transactions  of  the  world,  (especially 
if  he  should  be  compelled  to  infringe  npon  an  authority,  to  which  he  looked 
with  great  respect,  but  which  at  that  moment  he  could  not  think  consistent 
with  the  doctrine  of  the  court,  as  to  a  purchaser  for  valuable  consideration 
without  notice,)  and  therefore  he  thought  he  should  be  obliged  to  take 
further  time  to  consider,  which  his  Lordship  took  accordingly. 

The    plea  having  stood  a  considerable  time  for  judgment,   was  allowed.   Plea  of  pur^ 
Thus  placing  it  beyond  doubt,  that  in  a  plea  of  purchase  for  valuable  con-  ^J^  ^gid^^, 
sideration  without  notice,  it  is  not  necessary  that  the  plea  should  aver  that  tion  without  no- 
the  purchaser  was  put  in  possession.    But  the  plea  should  aver  that  the  vendor  <tc«,  muit  aver 
was  seised  in  fee  or  pretended  to  be  so  seised,  and  tliat  he  was  in  possession  (if  JJJ[^^^  convey - 
the  conveyance  purport  to  be  an  immediate  transfer  of  the  possession,)  at  the  once,  and  cott" 
tone  when  the  vendor  executed   the   purchase-deed.     Trevanian  v.  Maate^  S«'*"jJ^  ^ 
iVem.  246.  Sttrrey  v.  Windsor,  «  Atk.  630.    Bead  v.  Egerton,  S  P.  Wms.  «81.  ^md.  ^ 
Walwjfny.  Lee,  9Vcs.  3«.    Attorney 'Generals.  Baekkouae,  17  ibid.  £91,  and 
Redes.  Tr.  PI.  215,  2d  ed.    And  this  possession  will  be  satisfied  by  the  posses* 
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money. 


sion  of  the  vendor's  tenant.  Dimiels  y.  Daviaonf  16  Ves.  25S ;  S.  C.  17  ibid. 
433.  Where  the  purchase  is  of  a  reversionary  estate,  of  which  the  possession 
cannot  consequently  lie  immediately  had,  the  plea  must  set  out  how  the  per- 
son from  whom  the  title  is  deduced  became  entitled.  Hugke$  v.  Cktrtky  %  Eden, 
168 ;  5.  C.  Amb.  4^21.  And  the  plea  must  aver  an  actual  conveyance,  and  not 
mere  articles  or  an  agreenient  to  convey,  Bradlyn  v.  Ord,  1  Atk.  571 ;  FitX' 
gerald  v.  Faueonbridge,  Fitzgib.  S07 ;  Hurt  v.  MiddUhMrst^  S  Atk.  371 ;  Head 
T.  Egerton,  3  P.W.  281 ;  and  Beainiffv.  Smithy  1  £q.  Ca.  Abr.  357,  pi.  11 ;  and 
as  a  mere  volunteer  is  not  clothed  with  the  character  of  a  purchaser  and  can- 
not  protect  himself  by  a  plea  of  this  kind,  (see  3  Atk.  241)  it  is  also  necessary 
that  the  plea  should  aver  the  consideration  and  actual  payment  of  it.  In  one 
Instance,  a  plea  averring  that  the  money  was  paid,  or  was  bon^flde  secured'  to 
be  paid,  was  over-mled,  Hardingham  v.  NicholUf  3  Atk.  304;  and  in  anotlier, 
a  plea  averring  that  the  pnrchase -money  was  paid  and  secured,  but  not  setting 
forth  the  amount  of  the  purchase-money  nor  to  whom  paid,  was  over-ruled, 
Cautrell  v.  Manningtouj  Finch,  219.  So  we  have  seen  the  plea  of  pnrchase  for 
Talnable  consideration,  must  deny  notice  of  the  plaintiiTs  title  or  claim,  (Anon, 
8  Vent.  364,  2d  case),  previous  to  the  execution  of  the  deeds  and  payment  of 
the  money.  More  v.  May  hew  ^  1  Ch.  Ca.  34;  HarwoodY,  Tooke^  MS.  2  Madd. 
Ch.  323,  otherwise  it  will  not  be  a  complete  equitable  bar ;  for  if  a  person 
had  notice  of  the  title  though  be  paid  value  for  it  he  would  not  be,  in  the 
language  of  C.  B.  Gilbert,  "  a  conwionable  purehaserf*  et  vide  HarrUon  v.  South' 
cote,  1  Atk.  538.  Storey  v.  Windsor,  2  ibid.  630.  Towntend  v.  A8h,S  ibid.  237, 
233.  S.  C.  3  P.  Wms.  307.  Saundera  v.  Dehew,  2  Tern.  27i.  Btades  v. 
Blades,  1  Eq.  Ca.'Abr.  358.  Jlfans^U  v.  ManseU,  2  P.  Wms.  681.  S.  C.  Ca. 
temp.  Talb.  260.  Fraud  must  also  be  denied  generally  by  way  of  averment 
in  the  plea,  otherwise  the  fact  of  notice  or  of  fraud  would  not  be  put  in 
issue,  and  the  plea  would  not  in  itself  constitute  a  complete  bar.  Harris  v. 
Jnffkdew,  3  P.  Wms.  91.  Kedes.  Tr.  on  Plead.  193,  3d  edit.  Coop,  on  Plead. 
283.  But  if  notice  or  fraud  thus  put  in  issue  be  proved  by  the  plaintiff,  it  will 
effectually  open  the  plea  on  the  hearing  of  the  cause,  though  where  the 
evidence  of  notice  is  loose,  the  court  will  not,  it  seems,  act  upon  it.  2  Ball  & 
Bea.  301.  Thus  the  recital  in  a  deed  of  a  fact,  which  mayor  may  not,  accord- 
ing to  circumstances,  be  held  in  a  court  of  equity  to  amount  to  a  fraud,  will 
not,  it  seems,  affect  a  purchaser  for  valuable  consideration  denying  actual 
notice  of  fraud.  Kenny  v.  Brown,  3  Ridgw.  P.  C.  512,  and  see  17  Ves.  293. 
If,  however,  the  plaintiff  reply  to  a  plea  which  has  omitted  to  deny  notice, 
that  will  cure  the  defect;  3  P. Wms.  94,  5.  2  Ball  Si  Bea.  202,  et  vide  ante, 
Tol.  i.  553,  note  (U).  And  it  is  observable,  that  if  particular  instances  of 
notice  or  circumstances  of  fraud  are  charged,  the  facts  from  which  they  are 
inferred,  must  also  be  denied  as  specially  and  particularly  as  charged. 
Medir  v.  Birt,  Gilb.  Eq.  Ca.  185.  Ratiford  v.  Wilsonf  3  Atk.  815 ;  and 
see  Jerrard  v.  Saunders,  2  Ves.  jun.  187.  S,  C.  4Bro.  C.  C.  322.  A  plea 
of  the  statute  of  32  Hen.  8.  c.  9.  s.  3,  against  buying  and  selling;  pre- 
tended titles,  and  also  that  there  was  not  any  mortgage  as  mentioned  in  the 
bil]|  to  a  bill  that  the  defendant  might  redeem  a  mortgage  upon  a  covenant 
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'  A  purchaser  for  a  valuable  consideration  shall  hold  (a)/  or  Vohmtary  iet- 

take  place  against  a  prior  voluntary  settlement,  though  he  J^*^^^*^^. 

(c)  T&nkau  v.  EtmUy  1  Eq.  Ca.  Abr.      [683.     Saunders  ▼.  DeheWf    2  Vein,  ^g|^f^  notice, 
384»  pi.  6.     Cowp.  S80.  711.     Gar-      372.^£d  ] 
Mner  ▼.  Painter^  SeL  Ch.  Ca.  65.  infra. 


io  a  lease  from  the  defeDdant  to  the  plaintiff,  has  been  held  good,  though  a 
aegative  plea.    HUehene  ▼.  Lander,  Coop.  Rep.  34. 

Mortgagees,  lessees,  and  persons  taking  under  a  marriage  settlement,  are  Pnrekater^ 
purchasers  to  whom  the  plea  under  consideration  is  available.    WaUcyn  ▼.  Lw,  «*'*«*  ^m*  «'*•• 
9  Ves.  Sf.    Banbury  v.  Biecoe,  2  Ch.  Ca.  42.     ^fsMon  v^  Bretland,  9  Mod.  59. 
17  Ves.  293.    Mattheme  v.  Jokm,    2  Anstr.  506,  et  vide  2  Sch.  &  Lef.  147. 
Finch,  9.    8  Bro.  P.  C.  291.  Toml.  ed.    Pre.  in  Ch.  591.    A  purchaser  is  de- 
ined,  by  the  editor  of  the  first  volume  of  the  Abridgment  of  Cases  in  Equity, 
to  b6  "  a  person,  who  innocently,  without  fraud  or  surprise,  for  vainable  con- 
sideration, acquires  a  right  or  interest"  p.  353 ;  and   Lord  C.  Manners  ob- 
serves, ^  I  have  always  thought,  that  he  who  ban  the  best  right  to  call  for  the 
legal  estate,  is  entitled  to  this  defence."    Medlieott  v.  O'Donnell,  1  Rail  &  Beal 
171.     But  this  ninst  be  understood  as  spoken  of  the  best  right  in  foro,  con- 
eeientue,  as  every  plea  of  this  kind  appears  to  admit,  that  the  defendant  has 
no  legal  title,  per  Lord  Eldon,  9  Ves.  33,  4.    And  it  should  be  observed,  that 
though  a   purchaser  for    valuable  consideration  without    notice,    is  highly 
iavored  in  equity,  yet,  in  some  cases,  the  court  will  assist  against  him  if  it 
be  in  furtherance  of  justice.   Dursley  v.  Fiizhardinge^  6  Ves.  251.    Mitf.  Tr« 
.on  PI.  (Sd  edit.)  226.  Coop,  on  Plead.  288.    Beames's  Elem.  Pleas,  243.    No-    Qf  avoiding 
ticc  may  be   denied  by  either  plea  or  answer,  Coke  v.  Wilcocks,  Mose.  73.  P^«  ^  amwer^ 
if  denied  by  answer,  all  difficulties  in  respect  of  the  plea  will  be  avoided'.      [  Q55  *  ] 
And  it  is  observable,  that  the  general  proposition,  that  if  a  defendant  answer, 
he  must  answer  fnlly,  has,  for  one  of  its  excepted  cases,  that  of  a  purchaser 

»  * 

for  valuable  consideration  without  notice.  Stephene'v.  Gaulet  2Vern.  701. 
Jerrard  v.  Saunders,  2  Ves.  jun.  454.  15  ibid.  378.  Leonard  y,  Leonard,  1  Ball 
Sc  Bea.  325.  2  ibid.  303.  Indeed,  Lord  North  has  ruled,  that  the  plea  of 
being  a  purchaser  without  notice  is  a  bad  plea ;  that  denial  of  notice  can  be 
taken  advantage  of  by  way  of  answer  only.  Anon.  2  Ch.  Ca.  161.  But  the 
coatrary  was  held  before  Lord  North's  time,  in  Asheombe's  case,  1  ibid.  232, 
and  it  is  now  clear,  that  notice  may  be  denied  by  either  plea  or  answer.  A 
general  allegation  in  the  answer,  that  the  defendant  could  not  be  affected  by 
notice  in  any  way,  is  not  a  sufficient  intimation  to  tlie  plaintiff,  ttiat  the  de- 
fendant intends  to  rely  upon  the  insufficiency  of  the  notice.  Bennett  v.  Neale, 
Wightw.  Rep.  324,  {Tithe  Cause).  It  is  also  observable,  that  if  a  bill  be  dis- 
missed  after  hearing,  another  bill  may  be  filed  suggesting  notice,  provided 
notice  was  in  issue  in  the  former  cause,  but  not  proved  on  the  one  side  nor 
denied  on  the  other.     WilHams  v.  WilUams,  1  Ch.  Ca.  252.  ^ 

It  has  been  said,  that  this  plea  b  purely  an  equitable  plea,  and  a  bar  to  an   pi^  prefects  as 
equitable  claim  only.      WilUams  v.  Lambe,  3  Bro.  C.  C.  264,   cited  1  Ball  Sc   ^ell  againdt 
Bea.  171,  and  Rogers  v.  Seal,  2  Freem.  84.      But  in  Bnrlaee  v.  Cook,  2  Freem.   ^^ckdm^  " 
24,  Lord  Nottingham  held  the  plea  to  be  good  against  a  legal  estate;  and  hi 
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hath  express  notice  thereof  at  the  time  of  his  purchase ;  such 
voluntary  settlement  being  made  void  against  a  purchaser,  with 
or  without  notice,  by  the  27th  Eliz.  c.  4.  Therefore,  if  a 
man  make  a  voluntary  deed,  and  then  a  mortgage  of  the 
same  lands,  the  first  deed  is  fraudulent,  as  against  the  mort- 
gagee (d). 


Vobtniary  Hi* 
tUmtmt  void 
agavut  pur- 
chamr  mtkout 
notice. 


Rhuom  for 
eonsiderUtg  U 
good  agaxHti 
a  pwrtiaser 
wiUi  noHce, 
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Parker  ▼.  Blythnure,  2  Eq.  Ca.  Abr.  79,  pi.  1,  the  Master  of  the  Rolls  was  of 
the  same  opinion.  Considering  the  case  on  principle,  no  well-foanded  reason 
can  be  adduced,  why  the  plea  should  not  protect  against  a  legal  as  well  as  ao 
equitable  claim.  Mr.  Fonblanqne,  in  his  Trea.  on  Eq.  lib.  2.  c.  6.  s.  2,  ob- 
serves, that  this  plea  may  be  insisted  upon,  not  only  where  the  party  has  the 
prior  legal  estate,  but  also  where  he  has  a  better  right  or  title  to  call  for  it  ^ 
and  in  WUke  v.  BodwgUm^  t  Vem.  599,  tlie  same  point  seems  to  have  been  so 
decided. 

(D)^s  against  subsequent  purchasers  for  valuable  consideration  without 
notice ;  there  has  never  been  a  doubt,  but  that  voluntary  settlements,  if  fra- 
c'nlent,  are  completely  void.  Such  indeed  was  the  doctrine  of  the  common 
laiv:  and  nothing  can  be  clearer,  than  that  a  case  so  circumstanced,  comes 
fully  within  the  act  of  27  Eliz.  cap.  4.  In  Senkauee  v.  Early  Lord  Hardwicke 
held  a  voluntary  settlement  to  be  void  against  a  purchaser  with  notice ;  and  in 
Evelyn  v.  TempUr,  9  Bro.  C.  C.  148,  Lord  Thurlow  did  the  same.  So  in  Chap" 
mam  v.  Emery,  Cowp.  278,  Lord  Mansfield  held,  that  the  27th  Elii.  made 
Toluntary  settlements  void,  as  against  purchasers  with  or  vrithout  notice. 

But  on  the  other  hand,  it  has  been  constantly  the  subject  of  doubt,  whether 
a  purchaser  for  value  with  actual  notice  of  the  voluntary  settlement,  vriU  be 
safe  as  against  such  settlement  ?  that  is,  whether  the  voluntary  settlement 
shall  be  good  (as  in  the  former  case  it  would  be  void)  against  such  purchaser  ? 
Mr.  Fonblanque  observes  (1  Fonb.  280,  5th  edit.)  that  *^  the  terms  of  the  se- 
cond section  of  the  27th  Eliz.  c.  4,  seem  to  be  sufficiently  distinct  to  confine 
its  operation  to  such  conveyances,  as  are  made  with  an  intent  to  defraud  and 
deceive  subsequent  purchasers ;  but  it  were  difficult  to  maintain,  that  a  con- 
veyance was  made  with  an  intent  to  defraud  a  person  who,  before  he  became  a 
purchaser,  has  full  notice  of  such  conveyance,  see  White  v.  Stringery  2  Lev. 
105,  and  if  the  terms  of  the  act  do  not  compel  a  construction  in  favor  of  a 
purchaser,  with  notice  of  a  voluntary  conveyance,  the  policy  and  spirit  of  the 
act  appear  to  reject  such  construction.  The  policy  of  the  act  vnis  to  prevent 
fraud ;  the  construction  most  favorable  to  such  purpose  is,  that  which  ex- 
cludes all  temptation  to  the  practice  of  it ;  a  voluntary  deed  is  binding  on  the 
party,  and  all  claiming  under  him  (as  subsequent  volunteers,  for  instance,  see 
22  Vin.  Abr.  16,  et  seq.)  and  to  allow  him  to  defeat  his  bounty  in  favor  of  a 
purchaser  for  valuable  consideration  wiihotU  notice,  is  merely  to  prefer  a 
higher  consideration ;  but  to  allow  a  purchaser  with  notice,  to  supersede  the 
claims  of  a  volunteer,  seems  to  encourage  a  breach  of  that  respect  which  is 
morally  due  to  the  fair  claims  and  interests  of  others  :  it  may  render  the  pro- 
vision of  a  statute,  intended  by  the  legislature  to  be  preventive  of  fraud,  the 
most  effectual  instrument  of  accomplishing  it."  Cases  too  are  not  wanting  to 
confirm  Mr.  Fonblanque  in  this  construction  of  the  act.   Thus,  in  an  anonymona 
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iy  in  1  £i|.  Ca.  Abr.  354,  pi.  4,  it  was  said,  that  a  volantary  settlement 
would  be  good  against  a  purehaser  with  notice,  thongh  not  against  one  with- 
oirt,  and  in  1)M  ▼.  EautUdge^  Cowp.  712,  Lord  Mansfield  observed—^  but  with 
respect  to  voluntary  family  settlements  to  be  snre,  notice  varies  it  mnch.*' 
And  in  a  late  case  {Dot  v.  Mvrtfft^  1  New  Rftp.  335.)  Sir  James  Mans- 
field, C  J.  C.  P.  said,  he  regretted  that  it  had  ever  been  decided,  as  it  was 
u  E»d^  V.  Templery  that  even  notice  of  the  prior  settlement  would  not  defeat 
sach  a  purchase.  And,  lastly,  it  was  expressly  determined  in  BUcot  v.  Baa- 
fary,  1  Ch.  Ca.  f  97.  S8S,  that  a  volantary  settlement  will  bind  a  purchaser, 
who  has  merely  constructive  notice  of  it. 

Notwithstandmg  the  anthority  of  these  cases,  the  judges  of  the  court  of  ^J^J^^^' 
King's  Bench  have,  in  a  recent  case  held,  after  a  minute  investigaUon  of  the  i^,,^  ultUmad 
Mbject,  that  a  voluntary  settlement  is  void  against  a  purchaser  Mn<A  n^Ut;  u  vM  oganut 
lor  that  the  statnte  makes  the  voluntary  conveyance  constructively  fraudulent ;  ^j^^'^ZJ^^ 
and  the  purchaser,  buying  with  notice  of  a  fraud,  is  not,  by  means  of  the 
notice,  converted  into  a  trustee,  Hm  v.  Afoaata^,  9  East,  59,  et  vide  8.  L. 
Powett  V.  PleyddUj  1  Bro.  P.  C.  l{4.  Toml.  edit    Lord  Ellenborongh,  how- 
ever, in  delivering  the  unanimous  judgment  of  the  court,  could  not  but  say 
as  then  advised,  and  considering  the  construction  pnt  on  the  statute,  tiiat  It 
would  have  been  better  if  the  statute  had  avoided  conveyances  only  against 
purchasers  for  a  valaable  consideration,  without  notice  of  the  prior  convey- 
ance, 9  East,  71.    In  a  still  later  case,  the  rule  that  a  voluntary  settlement  if 
wmd  against  a  purchaser  with  notice,  was  confirmed  by  the  Court  of  Common 
Pleas,  in  HiU  v.  Buhop  o/  Exeter ^  S  Taunt.  69.  77,  citing  and  agreeing  with 
the  case  of  Dm  v.  Jfaaaiag-.    But  these  cases  were  decided  at  law,  and  4t 
might  be  thoaght,  that  a  court  of  equity  would  relieve  agahist  the  hardship 
of  the  rule,  as  settled  in  the  King's  Bench  and  Common  Pleas,  but  a  case  in 
equity  has  determined  that  a  volantary  settlement,  though  free  from  actual 
frand  and  meritorious  as  a  provision  for  relations,  is  void  against  a  subsequent 
purchaser  for  valaable  consideration  wUh  noiiee,  and  whether  the  voluntary 
settlement  be  by  conveyance  or  articles,  in  either  case  specific  performance 
will  be  decreed  against  a  purchaser,  for  that  notice  of  the  contents  of  a  volnn* 
tary  settlement  has  no  effect  even  In  equity ;  therefore  notice  of  a  covenant 
in  a  volantary  settlement,  that  the  parchase-money  should  be  paid  to  trustees, 
to  be  laid  out  in  other  lands  to  be  settled  to  the  same  nses  was  held  immaterial, 
and  it  was  distinctly  decided,  that  there  was  no  equity  under  a  volantary 
settlement  to  prevent  a  sale,  Buelde  yr,  MitekeU,  iSVes.  100.    But  a  person 
who  has  made  a  voluntary  settlement  cannot,  it  should  seem,  maintain  a  bill 
for  specific  performance,  which  Is  to  defeat  that  settlement.    And  it  has  been 
held,  that  a  purchaser  wlU  have  In  equity  the  same .  rights  as  at  law,  under 
the  statute  (S7  Elis.  e.  4),  and  a  Vi>luatary  settlement  at  against  him  cannot 
stand ;  but  tlie  party  who  made  the  settlement  has  no  right  to  disturb  it ;  as 
against  himself  it  is  valid  and  binding.    When  he  seeks  to  get  rid  of  it,  the 
eoort  will  n<|.t  impede  him,  but  it  will  not  assist  hhn,  Smith  v.  Garland,  9  Meriv, 
1|3,  and  see  PubetHtft  v.  PvlverU^t,  11  Ves.  84,  for  the  same  law.    We .  may 
therefore,  now  consider  the  doctrine  of  the-  text  as  settled  on  a  permanent 


\ 
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which  no  creditors  are  parties,  is  a  voluntary  conveyante ; 


footing ;  as  also,  that  a  volnotary  conveyance  as  such,  is  constrnctifely  fran' 
dulent  and  void  against  ^bseqnent  porchasers ;  and,  that  therefore  to  enable 
a  purchaser  without  notice  to  defeat  a  volontary  settlement  of  lands,  he  has 
nothing  more  to  do  .than  to  shew  that  it  is  volnntary. 
Voltmtwry  set'  As  to  what  shall  be  deemed  a  Tolantary  settlement,  it  may  be  laid  down  as 
»«nncM,  wwM      ^  general  role,  that  every  voluntary  conveyance  by  a  man  for  his  own  beiwfit 

is  fraudulent  against  creditors.     FUzer  v.   Fiizer,  i  Atk.  513,  and  cited  in 

2  Ves..  17 ;  and  see  1  Cox,  446.  But  a  voluntary  conveyance  of  real  estate, 
or  a  chattel. interest  in  favor  of  a  child,  ^by  one  not  indebted  at  the  t|me, 
though  he  afterwards  becomes  indebted,  will  be  good  against  future  creditors, 
though  not  against  purchasers,  see  RuueU  v.  Hammond ^  1  Atk.  15,  16.  HoU 
Imcay  v.  Millard^  1  Madd.'  Rep.  414.  Baiterthee  v.  ForringUny  1  Svranst.  106, 
provided'  there  be  no  particular  evidence,  or  badge  of  fraud— a  power  of 

•  revocation  for  instance.  Peacock  v.  AfoaXc,  iVes.  132,  or  retention  of  possession. 
Bates  v.  Gmvesy  S.Ves.  jun.  99$;  and  nee.&ikm^  v.  AMown^  S  Atk. -481, 
and  Lord  Banbury't  com,  2  Freem.  8.  And  as  to  marriage  settlements,  if  a 
settlement  be  made  after  marriage,  it  will,  as  a  general  rule,  be  fraudulent 
and  void  against  all  persons  who  were  creditors  of  Hie  husband  at  the  time 
the  settlement  was  made,  Middlecomb  v.  Marltno,  t  Atk.  520. .  White  v.  iSsasoii, 

3  ibid.  413.  WaiiB  v.  Thomas^  t  P.  Wms.  364,  ;  a^d  Kidney  v.  Cousra^afc^r, 
13  Yes.  155,  unless  such  settlement  contain  a  provision  for  debts.  George  v« 
Milhankey  9  ibid.  190;  or  is  made  in  pursuance  of  articles  before  marriage, 
BeoMmmUt  v.  T%orpe,  1  ibid.  l£7  ;  or  unless  it  be  against  a  single  debt,  JJuk  v*- 
WUkinsoHy  5  ibid.  387 ;  or  the  debt  be  secured  by  mortgage,  in  which  case 
it  would  not  affect  the  settlement,  Stephens  v.  ORve^  2  Bro.  C.  C.  90 ;  for  to 
do  that  it  seems  the  party  must  have  been  insolvent  at  the  time.  Lush  v.  WU" 
kinson^  ubi  supra ;  and  see  East  India  Company  v.  Clavely  Gilb.  £q.  Ca.  37 ; 
but  it  is  observable,  that  if  (with  the  exceptions  alluded  to)  there  are  creditors 
at  the  time  of  such  setdcmont,  and  the  settlement  is  on  that  account  declared 
fraudulent,  the  property  so  settled  will  become  part  of  the  husbaod'4i  assets, 
and  all  subsequent  creditors  will  be  let  in  to  partake  of  it.  See. Tiiy lor  v. 
Jones,  2  Atk.  600.  A  voluntary  deed  never  parted  with,  and  executed  for  a 
purpose  that  has  never  been  completed,  is  considered  in  equity  as  an  imperfect 
instrument.     CecU  v.  Butcher,  2  Jac.  &  Walk.  573. 

Vokmtary  set-        But  see  further  as  to  what  shall  be  deemed  a  voluntary  settlement,  Atherley's 

*J!^^J^t      Trea.  on  Sett.  Ch.  xiii.    Trea.  Eq.  lib.  1.  c.  1.  s.  12.    1  Madd.  Ch.  271.   Sug. 
power  <ff  revo*  ^  <  ^ 

cation,  is  in  aa*  Trea.  V.  &  P.  Ch.  xvi.  s.  1.    Ante,  vol.  i.  220,  note(O),  adding,  to  this  latter 
twrerf  wlU        note,  Johmson  v.  lAngard,  noticed  in  Sug.  V.  &  P.  561,  stated  more  at  large 

jb.  570,  5th  edit ;  et  vide  PulteHrft  v.  P^tert^,  l8Ves.  92 ;  see  also  post,  6a3, 
974>  and  1034 ;  and  note,  a. voluntary  settlement  will  be  good  against  .the  settlor, 
his  heir  at  law,  and  a  volunteer,  provided  no  power  of  revocation,  be  introduced 
im  the  deed.  If  such  power  be  inserted,  it  will  then  become  a  testamentary 
writing,  if  the  settlor  takes  ail  estate  for  life  under  the  settlement;  and  the 
volunteer,  if  the  settlement  respect  personal  property,  will  be  subject  to  the 
legacy  duty  on  the  amount  of 'the  benefit  lie  derives:from  this  testamentary 
writing.    See  Attorney-Gnneral  y,  Jones,  3  Price,  379.    .• 
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consequently  void  against  a  purchaser  for  a  valuable  consider- 
ation with  or  without  notice  (6)  (e). 

■So^  if  a  man  make  a  conveyance  to  another  in  trust,  to  pay  So,  if  debit  are 
all  his  debts  mentioned  in  a  schedule,  and  all  his  other  debts :  ^  th^edel^. 
as  to  all  the  debts  not  mentioned  in  the  schedule,  it  is  vo-      [  6^8  ] 
luntary  (c)  (f). 

{h)  UmgUm  T.  AshUif,  Nek.  £q.  Rep.  126.    Leeck  ▼•  Letchf  1  Ch.  Ca.  349. 
(c)  Ibid. 


(E)  So  if  a  man  coDvey  land  for  the  payment  of  his  debts  geDerally,  and   When  cowceff* 
retains  possession  of  the  conveyance,  it  is  considered  as  fraudulent  and  void.  ^"JJ  ^?  Wf 
Tm'haeh  v.  Marbwry^  t  Vem.  510.    But  in  a  case  wbere  A.  brought  an  action  torjf  ofui  void. 
against  B.  for  adultery  with  his  wife,  and  thereupon  B.  assigned  bis  estate  to 

trustees,  in  trust  to  pay  debts  mentioned  in  a  schedule,  and  such  other  debts 
as  he  sliould  name  within  ten  days,  and  afterwards  A .  recovered  50001.  da- 
mages, and  filed  a  bill  to  set  aside  the  deed,  it  was  held  not  to  be  fraudulent; 
A.  bebig  no  creditor  at  the  time  the  deed  was  executed,  and  his  dlbbt  which 
was  recovered  after  the  execution  of  the  deed  being  founded  in  maleflcio, 
Letpkner  v.  Freenuiny  Prec.  in  Ch.  105. 

(F)  But  if  the  creditors,  whose  debts  are  unschedoled,   acquiesce  in  the     f  658  *  1 
conveyance,  it  will  be  good,  Bayhur  v.  WeUand,  16  Ves.151,  ante,  vol.  i.  iS^f 

note  (T) ;  nevertheless  the  deed  b  in  itself  an  act  of  bankruptcy.  Ooodwyn 
V.  Ughthody,  1  Dan.  153. 

A  conveyance  to  pay  debts  maybe,  1st,  a  conveyance  of  all  the  debtor's  CompoaUion 
property,  in  trust  to  pay  all  his  debto ;  f d,  a  conveyance  of  part  of  his  pro-  ^^^^^*  ^^ 
perty,  in  trust  for  his  creditors  generally  ;  3d,  a  conveyance  of  all  or  part  execute, 
of  his  property,  in  trust  for  a  few  or  a  portion  only  of  his  creditors ;  and,  4th, 
a  conveyance  of  part  of  his  property,  in  trust  to  pay  a  particular  set  of  sche- 
dnled  creditors.  The  whole  of  these  conveyances  are  voluntary  and  void,  ex* 
cepting  so  far  as  all  the  creditors  combine  to  make  them  good.  In  a  recent 
case  {Spottiiwoode  v.  Siockdaie,  Coop.  105),  Lord  Eldon  took  it  to  be  quite 
clear,  that  if  creditors  are  to  execute  a  deed  of  assignment  by  a  time  stated 
tkereiiif  and  ft  is  provided  by  the  deed,  that  in  case  they  do  not  do  so,  that 
the  deed  shall  be  null  and  void ;  in  case  they  do  not  execute  the  deed  within 
that  time,  the  deed  is  void  at  law.  But  his  Lordship  stated  it  to  be  the  con- 
stant  course  in  equity,  that  if  creditors  act  under  such  a  deed,  and  thereby 
treat  it  as  valid,  although  they  have  not  executed  it,  a  court  of  equity  will 
also  act  under  it,  and  treat  it  as  valid,  whether  such  creditors  have  signed  it 
or  not ;  and  the  bill  in  the  case  in  question  expressly  stated,  that  such  cre- 
ditors as  were  not  included  in  the  schedule,  having  been  requested  to  become 
parties  to  the  deed,  had  in  consequence  of 'such  application,  executed  the  > 
same  accordingly ;— which  shews  that  Lord  Eldon V  observations  in  this  case 
were  confined  to  instances  where  all  the  creditors  come  in  under  the  deed  of 
composition.  But,  it  is  observable^  that  when  only  a  partial  set  of  creditors 
come  in,  the  deed  may  be  avoided  by  the  residue.    As  to  those,  however;  who 
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ni^^made      But  although  a  conveyance  be  at  fibrst  fraudulent,  Ihe  firand 

good  6y  mbm*  ____^__^ 

do  execute  the  deed,  the  deed  will  be  good,  if  not  aToided  by  any  of  the 

other  crediton  suing  out  a  commission  of  bankrupt  within  two  months  afiter  the 

eouTeyance  executed.    See  ante,  59t,  t»  aoNs. 

Crediior  iiol  In  Mhaion  v.Wartkf  1  Pick.  375,  a  debtor,  by  deeds  of  lease  and  release, 

obHged  to  at'     eonveyed  his  estates  to  trustees,  in  trust  to  sell  for  payment  of  his  debts  ge- 

eede  to  compo» 

ntiim  deed*        nerally,  should  the  creditors  come  in  and  accept  the  composition  thereby 

made.  The  plaintiffs  and  many  others  signed  the  deed,  and  agreed  to  accept 
the  composition.  Others  refused,  and,  in  consequence  of  such  refusal,  the 
trustees  declined  executing  the  trust.  Whereupon  a  bill  was  brought  to  es- 
tablish the  said  deeds,  to  have  the  trust  estates  sold,  and  the  money  applied 
in  discharge  of  the  creditors  coming  in  under  the  deed,  subject  to  two  mort- 
gages, then  Tested  in  the  representatives  of  one  Crewys,  Sir  T.  Clarke,  M»  R* 
(who  in  the  course  of  the  arguments  frequently  called  on  the  plaintiff's  counsel 
to  produce  an  instance  of  such  a  suit)  observed,  "  The  debtor,  by  the  coo- 
yeyance,  meant  to  do  justice  to  all  his  creditors  in  general,  and  not  to  be 
partial.  But  to  carry  the  trust  of  the  deed  into  execution,  for  the  benefit  of 
those  who  have  signed  it,  by  selling  the  estates,  and  applying  the  money 
arising  frem  the  sale,  as  prayed,  would  be  acting  contraiy  to  what  the  deed 
He  may  parsue  speaks,  and  certainly  was  not  intended.  If  a  debtor  convey  an  estate  to 
mild^oil^k'  *"*'*®^  ^^^  payment  of  his  debts,  and  to  divide  the  trust  money  amongst  the 
standing*  creditors  in  proportion  to  their  debts,  it  is  not  obligatory  on  the  creditors  to 

come  in  and  accede  to  it ;  neither  will  it  prevent  a  creditor,  who  does  not 
choose  to  come  in,  from  taking  a  legal  course,  or  such  as  he  shall  be  advised 
for  payment  of  his  debt.  The  court  hath  no  power  to  prevent  him :  were  I  to 
entertain  the  suit,  and  direct  an  execution  of  the  trusts  as  prayed,  it  would 
in  effect  be  doing  so;  nay,  it  would  be  better  to  do  so;  for,  after  having 
proceeded  at  law  and  obtained  judgment,  there  would  be  nothing  to  execute 
it  upon  but  the  body  of  the  debtor.  The  meaning  of  the  conveyance,  as  I 
before  observed,  was  for  the  benefit  of  all  the  creditors,  or  none.  After  a 
week  in  hearing,  I  see  no  cause  to  alter  my  opinion ;  therefore  let  the  bill 
be  disipissed." 
BiU  may  be  But  though  a  deed  of  composition  will  not  be  valid  against  creditors  holding 

JUed  to  make     qqt,  yet  it  seems  a  bill  may  be  exhibited  by  those  creditors  who  come  in  under 

Sri^TLf^-    the  trust  deed  against  those  who  stand  out,  to  come  in  or  renounce  the  benefit 
ta  or  renounce*  °  ' 

Semb.  of  the  trust.    Dwnch  v.  Kent,  1  Vem.  260.    And  as  a  general  rule,  it  may  be 

[  659  *3  laid  down,  that  courts  of  equity  will  assist  in  enforcing  agreements  for  a  com- 
position, if  obtained  without  fraud  or  misrepresentation.  Pollend  v.  HuMband^ 
t  P.  Wms.  751.  Coaa  v.  Cena,  ibid.  727. 
Amgnment  of  In  reference  to  personal  property  it  has  been  decided,  that  if  pending  a 
fermnal  prs-  gg^t  by  one  creditor  for  lus  demand,  and  before  execution  bued,  the  debtor 
Sr*^  all  cS- '  ■^"K''*  ^^^  ^^^  ^^  effects  to  trustees  for  the  benefit  of  all  his  creditors, 
diiwrej  good,  if  under  which  deed  possession  is  taken  immediately  upon  its  execution,  such 

truste^  take      aMi|rQxi,ent  will  not  be  deemed  fraudulent  within  the  statute  13  Eliz.  c.  5, 

tmmeattUe  pos* 

uuion.  although  made  with  intent  to  delay  the  pUintiff  of  his  execution,  and  although 

the  deed  be  not  signed  by  any  of  the  creditors.    Rickstock  v.  Lyttevf  5  Maul. 

Si  Selw.  371.    In  this  case  Bayley,  J.  observed,  **  It  seems  to  me  that  this 
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WT&  be  puyged,  if  it  be  afterwards  conveyed  over  upon  va*  q^ient  asrign- 

mettt  for  vabte* 


cooveyaoce,  so  far  from  being  fraodideot,  was  the  most  honest  act  the  party 
could  do.  He  felt  that  he  had  not  sufficient  to  satisfy  all  his  debU,  and  he 
proposed  to  distribute  his  property  in  liquidation  of  them.  This  was  not  ac- 
ceded to ;  for  the  plaintiff  endeavonrcd  by  legal  process  to  obtain  bis  whole 
debt :  the  obtaining  of  which  would  have  swept  away  the  property  from  the 
rest  of  the  creditors.  The  debtor,  when  he  executed,  was  not  for  the  first 
time  adopting  a  new  notion;  it  had  been  in  contemplation  some  months 
before.  And  this  creditor  is  not  excluded  by  the  deed,  bat  will  stand,  to  all 
intents  and  purposes,  in  the  same  situation  with  all  the  rest  of  the  creditors." 

If  tlie  debtor  be  subject  to  the  bankrupt  laws,  that  is,  if  he  be  a  trader,   Cmnpmtum 
an  aasigoment  of  his  estate  and  effecU  for  the  benefit  of  his  creditors  by  deed,  jSj^Lap/^  ^^ 
executed  without  the  assent  of  his  creditors  themselves,  will  constitute  an 
act  of  bankruptcy  ;  the  reason  being,  that  a  trader  has  not  a  right  by  deed 
to  place  his  property  under  a  distribation  diflerent  from  that  ordained  by  the 
bankrupt  laws.    RuU  v.  Coopft*,  Cowp.  6t9.    BournXy  Ex  parity  16  Ves.  148. 
Cooke's  B.  L.  Sib  edit.  p.  89.    And  though  there  be  a  provision  in  an  assign- 
BMQt  of  the  whole,  or  nearly  the  whole  of  a  trader's  estate  and  effects,  that 
tfie  deed  is  to  be  void  if.a  commission  of  bankrupt  shall  be  taken  out,  or  if 
all  the  creditors,  whose  debts  amount  to  202.  do  not  sign  within  a  given  time, 
yet  still  such  an  assigoment,  notwithstanding  the  condition,  will  amount  to  an 
act  of  bankruptcy.    Duit&H  v.  Jlfori«o»,  17  Ves.  197,  8.    So  a  deed,  whereby 
a  bankrupt  conveys  all  his  property  in  trust  to  be  divided  amongst  his  cre- 
ditors, is  an  act  of  bankruptcy,  though  tiie  creditors  with  whom  such  deed  is 
in  the  first  instance  concerted,  afterwards  change  their  purpose  unknown  to 
the  bankrupt,  and  agree  to  set  it  up  as  an  act  of  bankruptcy.    Tappenden  r. 
Bwrgemy  4  East,  290.    And  if  partners  by  deed  assign  all  their  partnership 
efiecta,  drc«  to  trustees,  for  the  benefit  of  their  creditors,  and  some  of  the 
separate  creditors  of  one  partner  do  not  assent  to  it,  the  assigoment  will  be 
deemed  fraudulent  and  void.    Eekkartv.  Wilson^  8T.  R.  140.    So  an  assign- 
BMnt  of  a  part  only  of  the  trader's  efifects  in  contemplation  of  bankruptcy, 
wooM,  it  should  seem,  constitute  that  act  on  the  score  of  fraud,  by  giving  a 
preference  to  one  creditor  to  the  prejudice  of  the  rest.  Round  v.  Byde,  Wats. 
Partn.  231.    Kettle  v.  Bammovdy  Bull.  N.  P.  40  a.    Aldersan  v.  Temphy  4  Burr. 
22S5.    Harmtm  v.  FUkety  1  Cowp.  123.  et  vide  S  Serj.  Wils.  47  ;  with  this  ex- 
ception only,  that  it  cannot  be  set  up  as  an  act  of  bankruptcy  by  those  who 
execnte  or  legally  assent  to  it.    Ban^ard  v.  Baron,  cited  2T.  R.  594.    Wkattey^ 

Ex  parte y  1  Smithes  Rep.  118.    And  a  creditor  who  assents  to  and  acts  under  * 

an  absolute  bill  of  sale  for  the  benefit  of  creditors,  but  does  not  sign  the 
deed,  cannot  afterwards  sue  out  a  commission  against  the  debtor  on  the  ground 
tiiat  the  absolute  bill  of  sale  is  an  act  of  bankruptcy.  ShaWy  Ex  partey 
1  Madd.  Rep.  598.  If  all  ibe  creditors  execnte  a  composition  deed,  and  they 
are  vei^  mimeroos,  a  bill  to  carry  the  trusts  of  such  a  deed  into  execution 
may  be  filed  by  one  creditor  on  behalf  of  all  the  creditors  without  making  the 
others  parties.     Weld  v.  BontkoMy  1  Sim.  Si  Stu.  91. 

It  was  the  repeated  doctrine  of  Lord  Mansfield,  that  every  act  done  with   Exctpt  tehen 
a  view  to  defeat  the  bankrnpt  laws,  by  giving  a  preference  to  creditors,  ia  free/rom/raud,  i 

I  ft  I 
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laable  consideratioD,  bon&  fide  (d).  A  mortgage  made  by  K. 
in  1659,  by  divers  mesne  aseigranents  vested  in  N.  (e);  it  was 
objected  that  it  did  not  appear  that  any  money  was  paid 
upon  the  original  mortgage,  and  therefore  it  was  fraudulent ; 
and  being  fraudulent  in  the  creation,  though  N.  paid  a  va- 
luable consideration,  yet  this  would  not  purge  the  fraud,  and  ^ 
make  it  good  against  one,  who  was  a  purchaser  bond  fide,  and 
for  a  valuable  consideration  sed  not  aUocaiur :  for  Holt,  Chief 
Justice,  said,  that  the  first  mortgage  was  good  between  the 
parties,  and  being  so,  when  the  first  Mortgagee  assigns  for  a 
valuable  consideration,  this  was  all  one  as  if  the  first  mort- 
gage had  been  upon  a  valuable  consideration,  for  then  the 
second  mortgagee  stood  in  the  first  mortgagee's  place,  and 


(cO  Comb.  222. 249.    S  Lew.  388. 

(e)  Andrew  Newport's  case.  Rep. 
temp.  Holt,  477.  S.  C.  Skin.  423. 
£t  Yide  Kirk  ?•  CUarkj  Pre.  Ch.  275, 


[Prodgers  v.  Ijnighamf  1  Sid.  15S,  and 
post,  1034,  where  the  principal  case 
is  commented  on  by  the  learned  an- 
thor.— Ed.] 


or  ihesiU^eet  i^  irandnlent  and  ^oid  ;  and,  if  by  deed,  it  is  an  act  of  bankruptcy,  Wortley  v. 
U  A«  a  copyhold  j^^  Mottos,  l  Burr.  467.    Haugue  ▼.  RoUUton,  4  Burr.  2174.    AUtersan  ▼.  TtmpU, 

4  Burr.  2235.    Harmon  T.  FUher,  ut  supra.    UasseU  v.  Simpson,  Dougl.  89. 
S.C.1  Bro.  C.  C.  99.  Dewm  ▼.  Watts,  Dougl.  86.    Butcher  v.  EoMto,  ibid.  294. 
[  660  *  ]     But  a  trader,  it  seems,  may  shew  a  preference  to  particular  creditors,  pro- 
vided it  be  not  done  under  the  apprehension  of  bankruptcy,  and  the  property 
so  conveyed  does  not  exhaust  the  whole  estate,  or  what  remains  is  not  co- 
lourably  left.    Jacob  y.  Shepherd,  1  Burr.  478.    Unwin  ▼.  OUver,    cited  ibid. 
481.    Small  v.  OudUy,  2  P.  Wms.  428.   ilfaa^oa  ▼.  Moore,  7  T.  R.  67.    Comptosi 
▼.  Bedford,  1 W.  Bl.  362.     Low  ▼.  Skvnur,  2  ibid.  996.    And  note,  the  frau- 
lent  surrender  of  a  copyhold  estate  in  favor  of  a  particular  creditor,  will  not 
constitute  an  act  of  bankruptcy  under  the  statute  iJac.  1.  c.  15.  8.2,  be- 
cause it  does  not  defeat  or  dehiy  creditors ;  the  copyhold  being  neither  liable 
to  a  fieri  facias  nor  to  an  elegit.    Coekshot,  Ex  parte,  3  Bro.  C.  C.  508.     But 
Mr.  Christian  questions  this  decision  in  his  Treatise  on  Bankrupt  Laws,  vol.  u 
p.  150.    The  word  "  conveyance,"  so  deliberately  used  in  the  atatnte,  should, 
in  his  opinion,  comprehend  a  conveyance  of  a  copyhold  estate ;  and,  he  ob- 
serves, that  if  the  reasoning  adopted  in  the  above  case  were  to  prevail,  "  a 
fraudulent  assignment  of  debts,"  or  of  <<  money  in  the  funds,  would  not  be  an 
act  of  bankruptcy."    As  to  the  former,  via.  "  debts,''  Mr.  Christian  refers 
to  Richardson,  Ex  parte,  14Ves.  186;   as  to  <<  money  in  tlte  funds,*'  the  ob- 
jection does  not  seem  to  assist  Mr*  Christian's  argument,  since  no  decision  is 
brought  forward  to  support  the  proposition,  that  an  act  of  bankruptcy  could 
be  supported  upon  such  a  transfer. 
Other  matters        On  the  subject  of  this  note,  the  following  particulars  remain  to  be  men- 
Honl^^dw^    tioned:— A  conveyance  for  payment  of  debts  generally,  to  which  no  creditor 
banicmptcy,        ^'  ^  P>>'^>  °or  any  particular  debt  expressed  in  the  deed,  is  good,  as  against 
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therefore  was  within  the^  proviso  of  the  statute  27  Eliz.  c.  4, 
*'  that  no  mortgage,  band  fide,  and  upon  good  consideration, 
**  should  he  impeached  by  force  of  this  act,  hut  it  should 
*'  stand  in  such  force  as  before  the  act  made ;"  and  if  this 
proviso  did  not  extend  to  this  ease,  to  what  case  should  it 
extend  ? 

And  if  a  valuable  consideration  passes,  the  court  in  such  Adeqvficy j/ 

*  coiift4ler8<toii 

case  will  not  inquire  rigidly  into  its  adequacy,  where  the  ob-  not  rigidly  ni- 
ject  is  a  family  settlement.    Therefore,  where  the  defendant's  fi^^uttU" 
father  (/),  some  tune  after*  marriage,  in  consideration  of  an  «»<»'•• 
additional  portion  of  100/.  paid  by  his  wife's  mother,  (a  receipt 

« 

whereof  was  indorsed  upon>  the  deed),  settled  an  estate  of 

(/  )  Jcnes  V.  Marshy  Ca.  temp.  Talb.  64. 

the  grantor  and  bit  heirs,  but  void  as  against  a  purchaser.  Leech  v.  Leeek,  L  ^^  J 
1  Ch.  Ca.  S49«  Bnt  to  enable  a  purchaser  to  set  aside  a  deed  made  for  pay- 
ment of  debts,  he  must,  it  is  ^eneeived,  be  a  purchaser  for  ▼aluable  con- 
sideration, and  have  no  notice  of  the  deed  of  trust  See  Langtan  v.  IVocey, 
3  Ch.  Rep.  16.  S.  C.  Nels.  1S6.  A  security,  voluntarily  i^ven  by  a  trading 
debtor  to  a  particular  creditor,  in  contemplation  of  an  act  of  bankruptcy,  is 
▼old,  Uitw  V.  Bartlettf  3  Serjt  Wils.  47.  Wil$<m  v.  Baiftmr,  8  Campb.  579; 
but  if  the  creditor  be  very  urgent  for  payment  of  his  debt,  the  security  wiU 
be  good.  SwtUh  y.  Payne,  6  T.  R.  152.  Crat6y  v.  Cnmek,  11  East,  S56.  ifarto-  , 
kern  v.  Shddem,  i  Bos.  &  Pul.*589.  BayUy  y.  BaUard,  1  Campb.  416.  De 
Tueet  V.  CvrroU,  1  Stark.  88.  Reed  v.  AyUm^  1  Holt,  503*  And  where  a 
cenveyance  was  in  trust  to  satisfy  an  urgent  debtor,  and  then  for  relatives, 
the  security  was  considered  good  as  to  the  creditor,  but  void  so  far  as  it 
soQgfat  to  pref<»'  the  relatives.  Morgan  v.  Horetm/m^  3  Taunt.  841.  But 
where  a  debtor  gave  a  pressing  creditor  a  bill  of  sale  of  oU  his  property,  and 
immediately  became  bankrupt,  this  was  held  a  voluntary  preference,  and  void. 
Tketnian  y.  Hargreanee,  7  East,  544.  If  a  creditor  obtain  a  mortgage,  with 
notice  of  a  composition  deed,  his  security  will  be  fraudulent  and  void  against 
the  creditors  under  that  deed ;  bnt  if  the  composition  goes  off,  and  the  debtor, 
four  months  afterwards,  becomes  bankrupt  on  an  act  not  contemplated  at  the 
time,  the  security  will  be  effectual  against  the  assignees  in  bankruptcy.  Whe^ 
wrigkt  v.Jaekeen,  5  Taunt.  109.  On  a  proviso  in  a  composition  deed,  **  that 
if  all  and  every  the  creditors  should  refuse  to  execute  or  consent  to  the  deed 
within  six  months  it  s|ionld  be  void,"  it  was  holden  that  non-execution  of  the 
deed  by  a  particular  creditor,  was  not  evidence  of  a  refusal  by  him  to  execute 
or  assent,  but  that  it  was  incumbent  on  a  party  seeking  to  avoid  the  deed,  to 
shew  a  positive  refusal  to  execute  or  assent  to  the  deed.  Holmes  v.  Lne, 
3  Bam.  Sc  Cress.  842.  In  Watte  v.  GreenhiUf  the  question  turned  on  the  effect 
of  a  proviso  by  which  the  deed  was  to  be  void  in  case  any  creditor  whose  debt 
amounted  to  tool,  or  upwards,  or  any  two  creditors  whose  debts  should  amount 
to  1501.  or  upwards,  should  not  execute  the  instrument  within  three  months. 
Two  judgment  creditors  whose  debt  exceeded  150/.  did  not  execute. the  deed 
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100/.  per  annum  upon  himsdtf  for  life>  remainder  to  his  firsft 
and  other  scms,  &c.  and  the  mother  of  the  defendant's  &ther 
having  an  interest  in  this  estate,  joined  with  him  in  the  <^ii- 
veyance;  and  the  father,  thirteen  years  afterwards,  mort- 
gaged this  estate,  with  the  usual  covenants  to  the  plainiifi^ 
and  died,  the  plaintiff  hrought  his  bill  to  foreclose :  and  the 
question  was,  whether  the  settlement  should  be  looked  upon 
;bs  voluntary  and  fraudulent  against  a  creditor,  who  lent  his 
money  so  many  years  after  ?  Et  per  curiam*  The  questicHi 
is,  whether  this  be  a  voluntary  conveyance  or  not  ?  here  is 
plain  proof  that  100/.  was  paid,  the  receipt  being  indorsed 
upon  the  back  of  the  deed  for  a  consideration  of  100/.  per 
annum;  yet,  in  marriage  settlements,  things  ai^  not  to  be 
considered  so  strictly,  there  being  room  for  bounty;  and 
every  man  ought  to  provide  for  his  wife  and  family.  Besides, 
in  diis  case  there  was  an  estate  which  moved  from  the  de- 
fendant's father's  mother,  and  she  might  in  some  respect  be 
considered  as  a  purchaser  of  the'  limitations  made  to  her 
grand-children ;  so  that  it  would  be  very  hard  to  call  this  a 
fraudulent  settlement,  since  it  was  in  consideration  of  a  mar- 
riage had,  and  of  an  additional  provision  of  100/.  paid  by  the 
wife's  relations,  which  could  not  be  called  voluntary  against 
^  creditor,  who  lent  his  money  thirteen  years  after  (o). 


wiUiin  the  time  required ;  and  It  was  holden  that  the  deed  was  not  thereby 
rendered  void,  the  intention  manifestly  being,  that  those  creditors  only  who 
were  to  receive  a  composition  nnder  the  deed  should  execute  it.  5  B.  &  A.  869. 
It  has  also  been  adjudged,  that  if  a  creditor  executes  a  composition  deed, 
without  specifying  the  amount  of  his  demand,  he  thereby  binds  himself  to  the 
extent  of  his  claim,  althongh  the  terms  of  the  deed  are  to  take  the  com* 
position  for  the  sums  set  opposite  to  the  respective  names  of  the  creditors 
who  executed  the  deed.  Harrhy  ▼.  WaU,  9  Stark.  t95;  et  vide  Mont  Com. 
passim*  Tt  is  further  observable,  that  by  the  late  bankrupt  act,  6  Geo.  4. 
e.  16,  every  composition  deed  must  be  advertised  in  tlie  London  Gazette;  bat 
the  section  alluded  to  does  not,  it  is  apprehended,  include  a  letter  of  licence. 
(G)  So  in  StUetnan  v.  Ashdoumy  %  Atk.  478,  it  was  held,  that  a  settlement 
in  1694,  being  in  consideration  of  a  portion  paid  at  the  time,  though  made 
after  marriage,  could  not  be  impeached  by  sabsequent  creditors.  Et  vide 
S.  L.  m  the  cases  referred  to  in  Mr.  Saunders'  note  (l),  S  Atk.  480.  As  to  a 
settlement  after  marriage,  in  consideration  of  a  parol  agreement  before  mar- 
riage,  see  Dundas  v.  Dutens,  9  Cox*s  Rep.  2S5.  But  see  also  Spurgeou  v.  CoUwr^ 
1  Eden,  62,  and  the  cases  referred  to  in  the  note  there ;  and  it  is  to  be  re- 
membered, that  a  voluntary  settlement  by  a  bankrupt,  though  void  against 
creditors,  is  still  good  against  himself  and  heirs.  Belly  Ex  parte,  1  Glyn>A 
Jam.  £82* 
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CHAP.  XV. 

TO  WHOM '  LANDS     FORFEITED,    UNDEH    A     MORTOAOB,     SHALL 
BELONG,  IN  CASE    OF  THE   DEATH   OF  THE   MORTGAGEE. 

Ore  AT  doubts  were  formerly  entertained,  when  a  mort*  FormeHydeM" 

,••■■•/»    1  **'  whether  «•- 

gage  was  made  upon  condition,  that  li  the  mortgagor,  at  a  im^  beUmged  <o 
certain  time,  paid  a  certain  sum  to  the  mortgagee,  his  heirs,  ^J!^i^^^ 
executors,  or  administrators,  then  the  mortgagor  should  re- 
enter (a),  and  the  day  passed  without  payment,  ai^  the  mort* 
gagee  died,  whether  the  money  should  be  paid  to  the  heir  or 
executor  of  the  mortgagee?     And  a  distinction  was  taken 
between  cases  (6),   where  there  appeared  to  be  a  bond   for 
payment  of  the  money,  and  the  condition  ai  redemption  was 
upon  payment  to  the  executors  without  naming  the  heir :  and 
those  wheie  tlie  mortgage  was  in  fee  (c)^  and  there  was  neither 
bond  nor  covenant  for  payment,  or  where  tiie  condition  of 
redemption  was,  upon  payment  to  the  heir  or  executor,  or 
heirs  and  assigns  of  the  mortgagee,  and  there  was  no  de- 
ficiency of  assets  to  pay  creditors.     For,  in  the  latter  cases, 
the  money  was  decreed  to  the  heir,  in  the  former  to  the  ex- 
ecutor;  because,   upon  these  drcumstances,  the    court  de- 
termined whether  the  mortgagee  meant  to  change  the  nature 
of  hifi  property,  from  personal  into  real  (d).    But,  since  courts  ^^  f^^^ 
of  equity  have  considered  contracts  on  mortgages  as  merely  <«  exetmt&p 
personal,  it  hath  been  settled  otherwise ;  and  now  it  is  a  rule,  ^^  ^^ 
im  oil  caseSf  that  the  mortgage  money  shall  be  deemed  part 
of  the  personal  estate,  and  belong  to  the  executor  or  admi* 
mstrator,  unless  an  intention  be  declared  by  the  mortgagee, 
or  it  appears  evidently,  from  his  conduct,  tiiat  it  should  not 

(a)  Vide  PawUtt  v.  Attorney-GeiU'  (e)  Tiny  v.  Egertcn^  1  Ch.  Rep.  181. 

nU^  Hard.  467.  (d)  Turner  v.  Turner^  t  Ch.  Rep. 

(6)  1  Eq.  Ca.  Abr.  d«6,  pi.  1.  2.  155.    Twrner  v.  Crane,  ibid.  24«.  &  C. 

1  Ch.  Ca.  88.    S'ibid.  187.  1  Yeril.  170. 


(A  1)  Or  fldmimatrator ;  thoagit  mortgagee  be  in  posaeisioii  at  the  ttme  of 
Us  death,  aod  the  estate  descends  to  Ms  heir.    Noy  v.  BesiMteiie,  Pineb,  50i. 
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be  so  considered;  as  if  he  foreclose  or  obtain  a  release  of 
the  equity  of  redemption^  and  get  actual  possession  of  the 
premises. 

^iSeniJl!^  Thus  (e),  where  B.  lent  C.  500/.  upon  a  mortgage  by  lease 
Ufs  mertgagee  and  release,  and  it  was  agreed,  by  a  separate  indenture,  that  if 
wife.  C.  should,  during  his  life,  payB.,  his  heirs,  executors,  ad- 

I  668  ]  ministrators;  or  assigns,  30/.  by  half-yearly  payments,  at  Lady- 
day  and  Michaelmas ;  and  if  the  heirs  of  C.  should,  within  six 
months  after  his  death,  pay  to  B.,  his  heirs,  executors,  ad- 
ministrators, or  assigns,  the  said  sum  of  500/.  then  the  lease 
and  release  to  cease  and  be  void.  C.  died,  leaving  other 
assets,  and  default  having  been  made  in  payment,  and  the 
premises  bqing  thereby  forfeited,  the  mortgage  lands  descended 
to  his  son.  On  a  bill  exhibited  for  redemption,  the  principal 
question  was,  whether  the  mortgage  money  should  be  paid 
to  the  heir,  or  to  the  personal  representative  ?  And  it  was 
decreed  (by  Lord  Keeper  Finch)  that  it  shoidd  be  paid  to  the 
latter  ;  because  the  reason  of  the  common  law,  in  these  cases^ 
ought  to  be  followed,  in  equity,  as  nearly  as  might  be.  And, 
at  common  law,  if  conditions  or  defeasances  of  mortgages  were 
so  penned  as  to  make  no  mention  either  of  heirs  or  executors, 
the  money  ought  to  be  paid  to  the  executors ;  for  it  came  out 
of  the  personal  estate,  and  therefore  ought  to  return  thither 
again ;  <  it  being  equitable,  that  the  satisfaction  should  accrue 
Mimeif  pM  at  f^  /^^  f^^  which  sustained  the  loss  (a)  \.     But  where  the  de-- 

da^  nu/y  be  paid  ^  ^  'j 

fo  hiir  or  e««-  feazance   appointed  the  money  to    be  paid  to  the  heirs  or 
"  executors,  disjunctively^  if  the  mortgagor  paid  the  money  pre- 

cisely at  the  day,  he  might  elect  to  pay  it  to  either  of  them  (b)  ; 
for  that  would  have  been  a  performance  of  the  condition, 
which  was  all  he  had  to  do.     But^  when  the  precise  day  was 

(tf)  Thornborough  y.  Baker,    1  Ch.      JEftclet,   «  Cb.  Ca.  187,  infra,  6d5,  6« 
Ca.  283.    Noy  v.  EUii,   t  ibid.  220.      fVymu  ▼.  LUtletan,  2  Ch.  C%.  51,  52. 
^  Vent  S48.    Hard.  367.    CoHmng  ▼. 


(A)  These  words  are  not  In  the  report ;  they  are  added  by  the  aatfaor. 
The  maxim  is  9111  seniU  commodum  sentire  debet  et  otnu,    l  Co.  99. 

(B)  If,  however,  he  pay  it  to  the  heir,  it  will  nevertheless  belong  to  the 
executor,  for  whom  the  heir  will  be  a  trustee,  post,  665,  et  vide  further  oi| 
tl^e  same  subject,  ante,  vol.  i.  271,  note(N)t 
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passed,   and  the  mortgage  forfeited,   all  election  was  gone  in 
law ;  for,  tfi  law,   there  was  no  redemption*     And  when  the 
case  was  reduced  to  an  equity  of  redemption,  it  would  be  per- 
fectly against  equity  to  reyive  the  election  of  the  mortgagor ; 
because  that  would  only  tend  to  a  delay  of  the  payment  of  the 
money  as  long  as  he  pleased,  and  end  in  compositions  to  pay 
the  money  into  that  hand  which  would  use  him  best*    And,  to 
say  that  the  election  should  be  in  the  court,  would  be  to  place 
an  arbitrary  power  therein,  which  would  tend  to  the  inconve- 
nience of  the  subject ;  since  no  man  could  safely  pay  the  money 
in  such  cases,  without  a  suit  in  equity.    And  therefore,  since 
there  ought  to  be  a  certain  rule,  a  better  could  not  be  chosen 
than   to   come  as  near  as  might  be  to  the  rule  and  reason 
of  the  common  law ;   and  as  the  law  always  gave  the  money 
to  the   executor  where  no  person  was  named,   or  where  the      [  664  ] 
election  to  pay,  either  to  the  heir  or  executor,  was  gone  and 
forfeited   in  law  (in  which  latter  case,   it  was  the  same  as  if 
neither  heir  or  executor  had  been  named  in  the  condition) 
so  equity,   following  the  rules  of  the  common  law,  ought  to 
give  it  to  the  executor*    For,  in  natural  justice  and  equity,  the  Noivre  i^ 
prindpal  right  of  the  mortgagee  was  to  his  money,  and  his  right 
to  the  land  was  only  as  a  deposit  or  pledge  for  it ;  therefore, 
the  money  ought  to  be  paid  to  the  proper  hand  that  the  mort- 
gagee had  appointed  receiver  of  it,  which  was  his  executor. 
And  then  the  heir,  who  was  only  a  trustee  to  keep  the  pledge, 
ought  to  deliver  it  back  to  the  mortgagor ;  for,  though  the  heir 
had  the  use  and  benefit  of  the  land,  until  redeemed,  yet  he 
had  it  only  as  a  pledge ;  consequently,  was  a  trustee  to  restore 
it  when  the  money  was  paid  to  the  proper  hand ;  and  the  heir 
himself,  though  he  was  proper  to  keep  the  pledge,  being  land, 
yet  was  not  proper  to  receive  the  money,  being  purely  per- 
sonal.   Nor  was  it  hard  that  the  heir  should  part  with  the  land 
without  having  the  money  that  came  in  lieu  of  it,  because  the 
money  was  originally  parted  with  firom  the  personal  estate,  and 
would  have  immediately  come  into  the  hands  of  the  executor, 
had  it  not  been  placed  Out  in  real  security ;  and  the  right  to 
receive  a  sum  of  money  the  payment  of  which  was  a  personal 
duty  independent  of  the  condition  of  the  mortgage  deed,  ought 
;i}ways  to  be  certidn,  not  variable  upon  circumstances.    There* 


tMrtgogt* 


i 
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fore  it  was  not  material^  in  tibis  case,  that  the  personal  repre* 

sentative  had  assets  without  this  money ;  for  assets  or  not  assets' 

was  not  the  measure  of  justice  to  executor  or  administrator, 

'  but  served  oidy  as  a  pretence  to  favor  the  heir,  who  either 

ought  to  have  the  money,  if  diere  were  no  assets,  or  ought  not 

to  have  it,  although  there  were.  For  the  same  reason  it  was  not 

material,   that  there  wanted  the  circumstaned  of  a  personal 

covenant  from  the  mortgagor  to  pay  the  money ;  for  diough 

the  case  of  the  administrator  of  die  mortgagee  would  have 

been  stronger  with  it,  yet  it  was  strong  enough  without  it. 

Mhrtgtiget  tnd  In  this  case,  a  distinction  was  taken  between  a  mortgage,  and 

^Sp^^M^^o    9^^  absolute  conveyance  with  a  collateral  agreement  to  re-convey 

g^^l^^>  dif-  Qp^Q  re-payment  of  the  purchase  money ;  and  the  coUrt  said, 

that  all  mortgages  ought  to  be  looked  upon  as  part  of  the 
.  personal    estate,    unless  the  mortgagee,    in  bis  lifi^-tIme  or 
by  his  last  will,  did  otherwise  declare  aiid  dispose  of  die 
same  (/). 

[  665  ]  So,  where  a  mortgage  was  made  in  fee,  and  descended  to 

€thtdm»riguge  the  heir  at  law  of  ike  mortgagee,  which  heir  at  law  had  been 

iolnMUM^^'  P^  ^^  money  ten  years  before  application  made  for  it  by 

eaUor.  the  personal  representative  of  the  mortgagee ;  on  the  latter 

exhibiting    his  bill,  he  had    a  decree    for  it,    but  without 

interest  (g). 

Heirtrwieef^r  And  if  the  mortgage  be  in  fee  (A),  conditioned,  that  the 
^Kregngtfitr  mortgagor  shall  pay  the  money  to  the  mortgagee,  his  heirs, 
Jtiud.  executors,  administrators,  or  assigns ;  and  the  mortgagee  die 

before  the  mortgage  forfeited,  in  consequence  of  which,  the 
mortgagor  has  his  election  to  pay  the  money  to  either;  yet  it 
wifl  belong  to  the  executor. 

Heteipi  fty  one  And  if  thei'e  be  several  executors,  any  or  either  of  them 
iionTM^^  may,  before  probate  of  the  will  as  well  as  after,  receive  and 
ivv6a<e,  good,    giye  a  good  discharge  for  the  money  («). 

(/)  [This  case  is  also  fuHy  reported  io  11  Vin.  Abr.  147  to  15«.— Eii.] 

(g)  Twmer'o  ease,  t  Vent.  548. 

(k)  Sir  Thomoi  LUtUton's  case,  1  Vent  351. 

(t)  Auatim  ▼.  Executors  of  Dodmdl,  1  Eq.  Ca«  Abr.  519. 
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So,  in  an  mottgages  in  fee,  a  maxH^  heirs  are  his  trustees  Heh  in  ««ery 

for  his  executors  (A).  /or  exetutar  ; 

though  exeatimr 
htne  a  9ptqfic 

The  bequest  of  a  specific  legacy  to  the  executor,  was  held  ^«9* 
not  to  bar  him  of  money  due  on  mortgage  (/).  Thus,  wh^e  a 
mortgagee  in  fee,  after  devising  several  legacies,  gave  100/,  to 
his  executor,  expressly  toUUng^  thai  he  should  not  be  paiduatU 
fifier  his  debts  and  other  legacies  were  discharged ;  it  was 
argued,  in  favor  of  the  heir  at  law,  that  it  was  a  necessary 
imphcation  that  the  executor  should  have  no  more  than  the 
100/.  ;  for  it  was  the  same  as  if  he  had  expressly  devised 
the  100/.  out  of  the  residue  of  his  estate,  after  his  debts  and 
legacies  paid ;  from  which  it  might  be  strongly  inferred,  he 
meant  no  more  than  that  sum,  and  not  the  whole  residue.  But 
the  court  decreed  against  the  heir  (c). 


And,  if  the  mortgagor  doth  not  redeem  (m),  the  adminis-      [  ggg  1 
trator  shall  have  the  land.    Thus,  where  the  mortgaire  was  ^^  ^  •"^* 

^  '  ^^*  gagee  decreed 

forfeited,  the  heir  in  possession  by  descent,  no  want  of  assets,  to  cowey  eetau 

and  the  mortgagor  did  not  ofier  to  redeem  ;  the  heir  of  the  MrfmliiSrSSr  / 

inortgagee  was  decreed  to  convey  the  lands  to  his  administra* 

Uxr  ;   for  as  the  money,  being  part  of  the  personal  estate, 

would  have  gone  to  him,  so  would  the  land,  which  was  in  heu 

thereof 

(ifc)  KeiML  V.  MUhfieUy  Barn.  50. 

(0  CwKU^  ▼.  Hicke^  8  Ch.  Cai  187.    S.  C.  1  Vera.  413.    Sed  vide  14  Geo.  8. 
c  to.  »•  9. 
(m)  EUia  v.  Gnaso^,  8  Ch.  Ca.  50*    Camdng  v.  Hieke,  sapra. 


(C)  It  18  now  clearly  setUed,  Uiat  a  pecontary  legacy  bequeathed  to  an       p,  gg5 
executor  will  alone  afford  a  sufficient  ground  for  depriving  him  of  the  residoe.      amiimied. 
As  to  the  sorplus  undisposed  of,  the  executor  will  by  such  legacy  become  a  J^g^ey  to  exe» 
trustee  for  the  next  of  kin.    Gibhn  v.  BMmeey,  8  Ves.  &  B.  894.  BuU  v.  Kvnge^  ^Snfr^* 
iemy  1  Meriv.  314.    This,  it  is  presumed,  is  what  the  learned  author  alludes  to  phu, 
ID  his  reference  to  the  9th  section  of  the  statute  14  Geo.  8.  c.  80 ;  a  statute 
which  directs  **  the  undivided  surplus  of  estates  pwr  outer  vie  to  be  applied  and 
distributed  In  the  same  manner  as  the  personal  estate  of  the  testator  or  in- 
testate."   But,  because  the  exeaitor  does  not  take  the  mortgage  money  bene- 
ficially, it  does  not  follow  that  it  therefore  devolves  on  the  heir.    The  heir  is  a 
tiitttee  for  the  executor  as  to  the  legal  estate  in  the  land,  and  the  executor 
a  trustee  for  the  next  of  kin  as  to  the  beneficial  interest  in  the  mortgage 
ThiSy  it  is  conceived,  is  the  correct  expression  of  the  law. 
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ihMigh  he  be  So,  where  a  mortgage  was  made  of  a  copyhold  {n)  by  a  siuv 
de  bonis noii,i^  render  thereof  to  P.,  who  was  admitted  tenant,  and  died  m 
^iS'^l^jL  ^6^0*  leaving  T.,  her  son  and  heir  and  executor;  T.  entered 
OS  owner;  and  was  also  admitted,  and  afterwards,  by  his  will,  but  with- 
out any  surrender  to  the  use  thereof,  devised  it  to  G.,  who 
was  also  administrator  de  bonis  non  to  P. ;  then  G.  exhibited 
his  bill  against  K.,  who  was  heir  at  law  both  to  P.  and  T.,  and 
who  claimed  this  as  a  real  estate,  it  having  been  long  since  for- 
feited, two  descents  having  been  cast,  more  being  due  there- 
upon than  the  value  of  the  estate,  the  mortgagor,  by  answer, 
having  refused  to  redeem  and  submitted  to  be  foreclosed,  and 
the  devise  by  T.  to  the  plaintiff  being  void,  at  law,  for  want 
of  a  surrender  to  the  use  of  the  will.  But  it  was  decreed  to 
the  plaintifi^  as  administrator  de  boms  non  to  P. ;  and  the  de- 
cree was  affirmed  upon  appeal,  there  being  no  foreclosure  nor 
release  of  the  equity  of  redemption,  in  the  life-time  of  the 
mortgagee. 

wihfmgheQuifg  Although  a  mortgagor  (o),  the  mortgage  being  forfeited, 
be  released  to  releases  to  the  heir  of  the  mortgagee  in  fee,  yet  the  adminia- 
eiosed  Vr  barred  trator  shall  have  the  benefit  of  that  estate  [and  release],  even 
by  time.  though  there  be  no  debts.     And  so  it  is  in  case  a  mortgagor 

be  foreclosed  [after  the  decease  of  the  mortgagee],  or  in  case 
the  mortgage  be  of  so  ancient  a  date,  as  in  the  ordinary  course 
of  the  court,  it  be  not  redeemable  (d)  ;  /oTj  in  case  the  mort- 
gagee be  not  actuaUy  in  possession  [as  owner],  it  wHl  be 
looked  upon  to  be  personal  estate  (e). 

(n)  Tabor  v.  Grovery  %  Vern.  367.      worthy ^  cited  t  Vera.  193. 
S.  C.     1  Eq.  Ca.    Abr.  328,    [and         (o)  Audley  v.  AudUy,  S  Vera.  195. 
SFreem.    227— £d.]     9Vood  v.   Noa- 

(D)  As  to  this,  see  ante,  vol.  i.  360,  et  seq. 

Heir  ef  mort-      (£)  So  in  Fiak  y.  Fiek^  Prec.  in  Ch..  11,  it  was  held,  tliat  a  mortgage,  tfaongh 

gogee  may  pay  forfeited,  and  though  the  heir  bought  in  the  equity  of  redemption,  and  though 

9timty  to  exe* 

etttnr,  and  take  there  were  no  defect  of  assets,  should  belong  to  the  executor.    But  it  was  held 

benefit  <^  fore-  that  if  the  heir  had  been  in  by  descent  of  such  forfeited  mortgage  when  he 

bought  the  equity  of  redemption,  and  there  had  then  been  no  defect  of  assets 

equity  would  not  have  taken  it  from  him.  .  If  the  land  be  worth  more  than  the 

[  667  ]       money,  it  seems  the  heir  may  well  say  to  the  executor,  «  J  wiU  payy-oa  the 

money,  and  take  the  benefit  of  the  foreclosure  to  myself."  Clerkaon  v.  Bowyer^ 

2  Vern.  67.    Mr.  Fonblanque  adds,  *^  Query,  whether  the  heir  could  compel 

the  executor  to  take  t!ie  money  before  he  had  foreclosed  ?"    See  2  FonbU 

Tr.  Eq.  285,  5th  edition. 
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And,  where  there  was  husband  and  wife  (»),  and  the  wife,  Hyshand  udm- 
having  a  mortgagee  in  fee  of  a  copyhold,  died  leaving  issue,  w\feyentUUdio 
which  issue  was  admitted  and  died,  and  then  the  husband,  as  ^^j^^^f, 
administrator  to  his  wife,  claimed  title  to  the  copyhold,  being  <«*«»  *S^-^ 
a  mortgage,  and  so  part  of  his  wife's  personal  estate :  it  was  ted.  ^ 
decreed  to  him  against  the  heir  at  law,  although  the  latter 
had  been  admitted. 

So,  a  mortgage  of  an  inheritance,  to  a  citizen  of  London  (^r),  MMgagthafH 
hath  been  held  to  be  part  of  his  personal  estate,  and  divided  man's  permnud 
according  to  the  custom.  ^'* 

But  if  a  mortgagor  agrees  to  convey  his  equity  of  redemp-  Heir  of  nmi" 
tion  to  the  mortgagee  (r),  and  [the  mortgagee]  dies  before  the  nefn  ^  au  «§- 
agreement  is  executed,  the  heir  of  the  mortgagee  shall  have  JJJ^*  ***" 
the  nKMoey  [in  preference  to  the  administrator]  (f). 

But,  if  the  possessor  of  the  estate  (qaprehends  himself  to  Mortgagee 
hold  it  in  fee,  his  interest  wiD  not  be  considered  as  personal,  ^^^^gjl^  eeUe 
against  his  evident  intention.     As,  if  a  mortgaged  estate  be  ^»f*jjj£?  fjj!' 
sold  by  the  mortgagee,  to  a  third  person,  who  means  to  realize,  furred  to  hie 
but  is  deceived  in  his  purchase  ;  the  money  paid  by  him  will 
on  repayment,  go  as  the  estate  would  have  done.    For^  in  this 
case .  the  intention  of  the  vendee  is  to  alter  the  nature  of  his 
property,  and  to  invest  his  personal  estate  in  the  purchase  of 
land ;  and  therefore  the  court  will  consider  it  (u  land,  when, 
by  an  accident,  his  intent  would  otherwise  be  frustrated.  Thus, 
where  a  mortgagee  in  fee  entered  («),  and  after  seven  years 
enjoyment,  sold  the  lands  absolutely  to  I.  S.  and  his  heirs ;  the 
court  decreed,  that  the  estate  should  not  be  looked  upon  to 
be  a  mortgage,  in  the  hands  of  I.  S.,  so  as  to  make  it  part 
of  his  personal  estate,  but  should  be  deemed  real  property 
for  the  benefit  of  his  heir. 

(p)  Twrmtr  t.  Crane,  1  Vera.  170.  («)    Cotton  ▼•    fslef,  iVera.  871. 

(f )  1  Ch.  Ca.  285.    1  Vera.  4.  [5.  C.  1  Eq.  Ca.  Abr.  273,  pL  2.  Ibid, 

(r)  TUUy  v.  Egerton,  S  Cb.  Rep.  328,  pL  6,  and  Bara.  Ch.  Ca.  46.— 

35.  63.  Ed,} 


(F)  In  the  4th  edition  this  point  is  erroneoosly  stated  and  referred  to.    The 
above  corrected  paragraph  is  sanctioned  by  the  report. 
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EoMU&r  nei        Bo,  it  it  appears  to  be  the  mtention  of  the  mortgagee^  that 

m&ftgag€^siif  ^6  mortgage  should  pass^  by  devise,  as  a  real  estate,  the  exe* 

SftoJ*«f*    cutorwill  not  be  entitled  (/).    As,  where  the  testator  («),  having 

iM  uMe.      several  mortgages,  and  among  the  rest,  a  mortgage  in  fee  of 

^  •>    lands  in  F.,  devised  his  mortgages  to  his  two  daughters,  their 

eaceeiitors  and  administrators,  and  his  lands  in  F.,  upon  which 

he  had  entered  upon  forfeiture  of  the  mortgage,  to  them  and 

their  heirs ;  M.,   one  of  the  daughters,  dying  without  issue, 

H.  her  husband  and  administrator,  claimed  a  moiety  of  the 

lands  in  F.,  as  part  of  the  wife's  personal  estate,  it  being  a 

mortgage  not  foreclosed,  or  the  equity  of  redemption  released* 

But  it  was  held,  that,  although  it  was  a  mortgage,  as  between 

the  mortgagor  and  mortgagee,  yet  the  testator's  intent  was, 

that  it  should  pass  to  his  daughters,  as  a  real  estate  to  them 

and  their  heirs,  and  not  as  part  of  his  personal  estate ;  and  that 

M.,  the  wife  of  H.,  being  dead  without  issue,   it  descended 

and  went  to  her  sisters,  as  her  heirs  at  law ;  and  that  H.,  as 

administrator  to  his  wife,  ought  not  to  have  any  part  thereof 

as  personal  estate  (o). 

.S^Sflrt****       But  where  a  mortgage  was  devised  as  real  estate,  after  a 

decree  of  foreclosure  mW,  it  was  held  to  be  personal  estate  for 
payment  of  debts  (a?),  if  assets  fell  short,  though  considered 
as  real  estate  between  devisor  and  devisee. 

Mortgnge  wiu  But  a  mortgage  will  not  pass  as  land  under  a  general  de- 
SiS^^'li^  scription,  appUcable  to  it  m  point  of  locaUty,  if  there  be  other 
Henujficidie  circumstances  sufficient  to  shew,  that  the  owner  considered  it 

to  U  in  potHi  ' 

€f  UeaXUy        as  personal  property. 

(*)  MtrHn  r.  MowVm,  S  Bnir.  969 ;  S.  C.  Gilb.  Ch.  Rep.  «.  Pre.  Ch. 
infra,  694.  265. 

(»)  iV«y«  T.  AfordoMie,  t  Vera.  581.         (2)  GatrtH  v.  Eten,  Mofl.  S64. 

(6)  ^<  The  same  oot  beiog  devised  as  a  mortgage  bnt  as  lands  of  inherit- 
aace,  but  if  there  are  any  otber  lands  contained  in  the  mortgage,  which  are 
ne«  within  that  distinction,  then  that  snch  lands  onght  to  be  taken  as  the  tes- 
tator's estate  of  inheritance  not  devised  or  disposed  of  by  the  will,  and  that 
the  profits  thereof  ought  to  be  applied  as  lands  not  devised  by  the  will." 
Reg.  lib.  1706.  B.  fol.  S70,  per  Mr.  Raithby's  very  valuable  edition  of 
Veraon. 

(H)  Hie  case  of  Martin  v.  JtfowUii,  has  been  considered  on  other  poinU, 
in  a  former  note.    See  ante,  vot  i*  t67,  n.  (L). 


Thus  whexe  A.  B.,  and  R.  B.  his  wife  (y\  entitled  to  car- 
tun  copyhdds  of  inheritance,  situated  m  the  manor  of  Wyke 
R^is,  surrendered  the  same  to  W.  on  mortgage,  and  the  mort- 
gagee entered  thereopon,  and  was  m  possession  at  the  tiifee  of 
his  death ;  the  money  was  not  paid  according  to  the  condition 
of  the  sorrender,  and  the  equity  of  redemption  of  the  estate 
was  not  fbredosed  or  released  during  the  life  of  W.    But  W. 
smrrendered  the  estate,  and  dirers  other  copyholds  in  the  said 
manor,  and  after  descrilnng  several  other  copyhold  esta;tesy 
Urn  aonender  proceeded  thus,  **  ac  eUam  un'  clatu?  pasiur^B  de 
novo  imelmstom,  cantinef^  per  estmationem  duodeekn  acnu,  §:e^     [  6G9  ] 
^c.  (describing  the  premises  in-  question.)     Nee  fion  totam 
eUOum  jus    tUubtm  interesee  clam'  et  demamd^    qtuecunqm 
pr€sdict  W.  iam  tn  lege  quam  in igquUate de eiin  pratmseU 
jir4ediet\  et  quoRbet  in  de  parte  et  parceUa  ad  opus  et  uemm 
prmdieti  W»  pro  termino  pita  eua^  et  poet  efue  deeessum,  ad 
cpms  et  usum  talis  persona  site  personarum  cui  vel  quibus  et 
pro  taU  statu  sive  statibus  qual'  ipse  pradictus  W.,  per  ukimaai 
wJuntatem  suam  aut  per  aUquod  eMud  scriptum^  sub  numu  et  sir' 
giOopradieti  W.,  dabit,  devisabii,  Umitabitf  declarabit  sive  ap^ 
punetuabit;  et  pro  defeetu  talis  donatioms  devisamenti  Umitar 
tionis  deelarationis  sive  appunetuationis  ad  opus  et  usum  rectO' 
nun  karedum  ipsius  W.  inpefpetuum  secundum  consueiudinem 
manerH  pradictu    Super  quo,  ad  istam  eandem  curiam  vemt 
prtBdietusVf.f  et  eepH  de  dominis  et firmar* pradietis praraissA 
pTiBdicta  superius  sursum  reddita  cum  omnibus  et  singulis  eorum 
pertin\  habenSf  tenend^  omnia  et  singula  pramssa  pradida 
etnas  suisperti*  prafato  W.,  pro  termino  vita  sua^  etpost  guA 
decessum,  tali  persona,  sive  persoms  cui  vel  quibus,  et  pro 
taU  statu  sive  statibus  qual^  ipse  pradictus  W.,  per  ultimam 
uobmiatem  suam,  aut  per  aliquod  alium  scrotum  sub  manu  et^ 
sigiUo  suis,  dabit,  devisabit,  Umitabit  declarabit  sive  appuac^ 
tuiMt,  prout  superius  Umitatur  et  pro  defeetu  inde,   rectis 
kopredibus  ipsius  W*  in  perpetuum,  secundum  consuetudinem, 
manerU  proMlieti  :  Subject'  tamen  separaUbus  gonditionibus 
im  qmbusdam  copUs  rotulorum  eur*  manerii  prad*  meutUmat 
qttarum  separal^  da(  sunt  prout  sequen,  ^e.  ^cJ"    Afterwards 
W.  made  his  will,  and  therein,  after  a  variety  of  devises  and 

(y)  Martin  v.  Mowlm,  ft  Barr.  969. 
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bequests  proceeded  thus :  ^'  And  whereas  R.  B.,  widow,  stands 
indebted  to  me,  in  a  considerable  sum  of  money,  I  do  hereby^ 
appoint  and  give  her  twelve  months  time  after  my  death  to  pay 
the  same,  and  do  give  her  50/.  to  be  allowed  out  of  the  same 
debt."  And  then  proceeds,  "Item,  All  my  lands,  tenements, 
and  hereditaments,  within,  and  parcel  of  the  said  manor 
OF  Wyke  Regis,  and  also  all  other  my  lands,  tenements,  and 
hereditaments,   in  the  coiuity  of  Dorset  (charged  as  above- 
mentioned)  I  do  give  and  devise  unto  my  son  H.  W.,  and  unto 
A.  his  now  wife,  and  to  the  heirs  of  the  body  of  my  said  son, 
H«  W.,  on  the  body  of  the  said  A.  lawfuUy  begotten,  and,  for 
de&ult  of  such  issue,  unto  my  right  heirs  for  ever.    Item,  I 
give  and  bequeath  to  my  said  son  H.  W*,  all  my  goods  and 
chattels  and  personal  estate  whatsoever;  he  paying  my  debts, 
and  legacies,  and  funeral  expences.*'    And  one  question,  ne- 
[  670  ]      cessary  to  be  decided,  was,  whether  the  testator  meant  to  devise 
this  mortgage,  as  part  of  his  real  or  personal  estate  ?    Et  per 
Lord  Mansfield,  as  to  the  construction  of  the  wUl  of  W.,  if 
it  appeared  that  the  testator  really  meant  and  intended  to  devise 
the  mortgaged  premises  as  land,  it  woldd  then  be  a  devise  of 
land ;  the  mortgage  being  forfeited  by  law,  and  the  estate  in 
the  land  become  absolute.    But  if  it  appears  that  the  testator 
meant  and  intended  it  as  a  bequest  of  money  only,  then  it 
would  be  Considered  in  a  court  of  equity,  as  a  specific  bequest 
of  the  money :    and  a  court  of  equity  would  not  direct  the 
money  to  be  laid  out  in  land,  without  express  words  in  the 
will  to  ground  such  direction  upon.    It  seems  to  me,  that  the 
testator  all  along  understood  this  to  be  part  of  his  personal 
estate,  and  that  he  meant  to  dbpose  of  it  as  such  by  his  will* 
He  surrendered  it  as  charged  oAth  a  condition  of  redemption 
and  surrenderer.    And  in  his  will,  he  manifestly  considered  it 
as  a  debt  due  from  Rachel  Buckler,  and  that  debt  as  part  of  his 
personal  estate.     Though  the  testator  has  not  in  his  will  men- 
tioned this  estate  to  be  redeemable,  yet  he  has  done  so  in  the 
surrender  to  the  use  of  his  will,  he  surrenders  it  as  liable  to  a 
condition    in  equity  (for  at  law  it  was  become  absolute)  and 
there  had  not  run  above  eight  or  nine  years  upon  this  mortgage, 
when  he  made  this  surrender ;  so  that  he  appears  to  have  made 
the  surrender  of  it,  only  to  substantiate  his  claim  upon  the 
estate,  and  upon  the  face  of  the  surrender  plainly  considered 
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it  as  redeemable.  Ahd  so  he  did  in  his  will  too*  We  must 
take  it  upon  the  will,  that  the  widow  B.  owed  him  no  other 
debt  but  this:  de  nan  exisientibuSy  et  de  non  apparentibus 
eadem  est  ratio.  He  gives  her  time  to  pay  it;  he  gives 
her  a  specific- legacy  out  of  it;  he  gives  it  as  a  debt 
towards  payment  of  his  debts  and  legacies:  '^  I  give 
and  bequeath  to  my  son  H.  W.,  all  my  goods,  chattels,  and 
personal  estate  whatsoever,  he  paying  my  debts,  legacies^ 
and  funeral  expenees.^  And  there  is  nothing  to  control  this, 
but  the  general  words,  **  all  my  lands,  tenements,  and  heredi- 
taments, within,  and  parcel  of  the  said  manor,  &c.**  But  his 
creditors  and  legatees  had  a  right  to  have  it  considered  as  jper- 
sontd  estate.  Therefore,  we  all  agree  in  opinion,  '^  that  he 
meant  to  pass  it  as  a  debt  :*'  and  there  is  no  colour  to  imagine, 
that  it  could  be  considered  in  a  court  of  equity,  as  a  specific 
bequest  of  money,  which  they  would  direct  to  be  laid  out 
in  land. 

And,  where   money  secured  by  a  mortgage  (to  which  the  Mortgage-  mo- 
executor  was  legally  entitled)  was  articled  to  be  laid  out  in  i^  ja,*^  ^^^  jn 
land  («),  and  settled  on  the  issue  of  the  marriage,  it  was  by  Jj^  umS^^^' 
Hale,  Chief  Justice,  on  a  special  verdict,  adjudged  to  be  bound     [  671   ] 
by  the  articles. 

If  two  persons  advance  a  sum  of  money  on  mortgage  (a),  No«crrttjori*tp 

hftwtcn  joint 

and  take  the  mortgage  to  themselves  jointly,  without  insert-  mortgageeo. 
iag  in  the  deed  the  words  to  be  equaUy  divided  between  them, 
and  one  of  them  dies ;  when  the  money  comes  to  be  paid,  the 
survivor  shall  not  have  the  whole,  but  the  representative  of 
him  that  is  dead  shall  have  a  proportion,  because,  from  the 
nature  of  the  transaction,  the  court  presumes  this  to  be  the 
intention  of  the  parties  (i). 

(z)  Laurence  v.  Beverley,  cited  S  P.  oat  in  land,  Is  contidered  in  equity  at 

Wma.  Sir,  [and  in  iVern. 471, stated  real  estate;   see^lFonb.   Trea.  £q. 

aUo  in  Baden  v.  Pembroke,  %  Vera.  55,  420^  5th  edit.— £d.] 

and   reported  t  Keb.  841.    In  what  (a)  t  Ves.  258. 
money  covenanted  to  be  laid 


(I^  This  shews  the  utility  of  the  clause  in  the  common  forms,  declaring  wiien  Joint  mart' 
money  is  advanced  by  trustees,  that  it  is  advanced  by  them  as  jo'mt- tenants  f^^^jj'^^ 

Vol.  IL  K 
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'ike  money  he     1450/.  whereof  WAS  tfae  money  of  S.»  and  550/.,  die  residue, 
inieresi  (k).      ^^^  money  of  N.,  and  it  appeared,  by  a  note  under  both  their 

signatures,  that  the  1450/.  was  delivered  by  S.  to  N.,  and 
that,  if  the  mortgage  was  paid  ofi^  then  the  1450/.  with  in- 
terest thereon,  was  to  be  re-delivered  into  the  hands  of  S.,  for 
the  uses  of  his  will.  Afterwards,  and  before  the  day  of  re- 
demption, S.  made  his  will,  reciting  the  above  memorandum, 
and  disposed  of  his  share  thereby.  The  lands  were  re- 
'  deemed  on  the  day,  and  the  whole  money  and  interest  paid  to 
N.,  S.  being  dead,  and  he  claiming  it  by  survivorship.  But, 
[  672  ]  on  a  bill  exhibited  by  his  executor,  the  court  was  clearly  of 
opinion,  that  by  equity,  there  ought  to  be  no  survivorship  in 
a  case  of  this  nature ;  and  that  the  note,  under  the  hands  of 
both  the  parties,  and  the  will  of  S.,  shewed  plainly  that  there 
was  a  trust  between  them,  ikai  on  re-payment,  each  of  them 
was  to  have  his  money,  with  interest. 

Enewiwr  tf  The  consequence  of  the  above  principle  is,  that  the  execu- 

^^  ^mper  '  ^^  ^^  ^^^  deceased  mortgagee  should,  on  transferring  or  re- 

pmty  to  tram* 

Set  4^  mart'         0>)  Pettff   ▼.  Shfward,  1  Cb.  Rep.      2  Ves.  958.    [S  Ves.  631,  aod  1  Atk. 

g'f^  31.     1  £q.  Ca.  Abr.  «90.     Et  vide      467.— Ed.] 


on  a  joint  acconot.    And  it  is  obtenrable,  that  if  lands  are  mortgaged  to  A. 
and  B.,  and  A.  only  pays  the  money,  the  intention  being  that  B.  should  take 
notliing,  B.  will  be  a  trustee  for  A.,  and  compellable  to  release  when  called 
on.    Gary's  Rep.  19.    And  in  an  anonymous  case  in  Carthew,  p.  16,  it  ap- 
pears to  have  been  held,  that  joint  mortgagees  are  trnstees  for  each  other. 
JVss«rrti;sr<&)|i      ^f^j  i^  reference  to  purchasers  the  rule  is,  tliat  if  two  persons  buy  an  estate, 
1m   wtequal         ^"^  P*y  equal  proportions  of  the  consideration  money,  taking  a  conveyance 
Mkares,  to  them  and  their  heirs,  it  is  a  joint- tenancy,  that  is,  a  purchase  by  thena 

jointly  of  the  chance  of  survivorship.    But  when  the  proportions  of  the  money 
are  not  equal,  and  this  appears  in  the  deed  itself,  this  makes  them  in  the  na- 
ture of  partners  ;  and  however  the  legal  estate  may  survive,  yet  £he  survivor 
wilt  be  considered  but  as  a  trustee  for  the  other,  in  proportion  to  the  sums 
advanced  by  each  of  them.    So  if  two  or  more  make  a  joint  purchase,  and 
afterwards  one  of  them  lays  out  a  considerable  sum  of  money  in  repairs  and 
improvements,  and  dies,  this  will  be  a  lien  on  the  land,  and  a  trust  for  the 
representative  of  him  who  advanced  it.    Per  Master  of  tlie  Rolls,  in  Lake  ▼. 
GUfton^  1  Eq.  Ca.  Abr.  291,  pi.  3.    8.  C.  3  P.  Wms.  158,  sub  nomine  Lake  v« 
Crmddoek,    The  maxim  among  merchants  and  traders,  \b  junuerescendi  inter 
mereaiores  pro  bemeficU  ccmmereii  heum  mon  habit.    Et  vide,  for  further  cases 
on  this  subject,  2  Bridgm.  Index,  3d  edit  tit.  fjocal  CiutomSf  p.  f74.    As  to 
improvements,  see  infra,  957. 
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transferring  the  mortgage,  be  a  party  to  direct  the  surviving 
trustee  to  convey ;  for  the  surviving  mortgagee  is  a  mere 
trustee  for  the  executors -of  the  deceased  mortgagee  (l)« 

And  if  two  persons,  being  mortgagees  (e),   foreclose  the  Onforeclmw 
mortgagor^  the  mortgaged  estate  shall  be  divided  between  ^^  ^au 
Aem  (m),  because  their  intent  is  presumed  to  have  been,  that  ^j^^*^'** 
it  diould  be  bo  divided  {viy 

(0  t  Ves.  t58. 


(L)  Some  geDtlemen  think  it  sufficient  to  treat  the  snrTiving  mortgagee  as  Ptariiet  to 
a  tnutae  lor  the  other,  and  coDseqaentiy  that  a  good  discharge  can  he  pro-  *I^^'"^  ^^ 
cored  hy  payment  of  the  money  to  him.    The  anonymous  case  in  Gary's  Re- 
ports, mentioned  in  the  last  note  but  one,  seems  to  sanction  this  practice,  but 
to  aFoid  all  doubt,  the  executor  should  be  made  a  party. 

(M)  According  to  the  proportions  of  the  money  they  respectively  advan<5ed'. 

(N)  And  if  they  purchase  the  equity  of  redemption  they  shall  also  hold  the 
landa  as  tenants  in  common.  EimmdM  y.  FiatfttM,  Pre.  CluSSS.  A  C.  t  £q. 
Ca.Ahr.  292;  infra,  114S. 
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CHAP..  XVI. 

HOW    A    WIFB     IS     INTERESTED     IN     HER     HUSBAND's    ESTATE 
MORTOAGEB,  AND  OTHER   MATTERS  RELATIVE  THERETO. 

Wife  joimmg  B"^  the  common  law  a  mamed  woman  could  not»  by  joining 
!|m  *6atri"ir*  ^^^  ^®'  husband  in  any  deed  or  conveyance  whatsoever  (a), 
right  to  dower,  bar  herself  of  that  portion  of  her  husband's  real  property, 

which  the  law  hath  provided  for  her  support  in  case  she  sur- 
vives him.  And  it  was  formerly  held  (b),  that  a  married 
woman  did  not  bar  herself  of  her  right  to  dower,  by  joining 
her  husband  in  a  fine ;  but  the  case  is  now  altered  in  that  re- 
spect, as  it  hath  been  long  settled  that,  if  a  husband  and  wife 
join  in  levying  a  fine  pf  the  husband's  estate,  the  wife  is  there- 
by barred  firom  claiming  her  dower  out  of  the  lands  which  are 
comprehended  in  the  fine.  Because  she  having  nothing  in 
these  lands  in  her  own  right,  her  joining  her  husband  in  a 
fine,  could  be  for  no  other  purpose,  but  to  bar  herself  of  her 
dower ;  but  a  fine  levied  by  the  husband  alone,  does  not  bar 
his  wife  of  dower  (a). 

And  $he  mmf       A  woman  may  also  bar  herself  of  her  jointure  (c),  by  join- 
joinhire,  pro- :   ing  (b)  her  husband  in  levying  a  fine  of  it,  provided  it  be  made 

frided  Jointmre 

downrf                 W  Crnise  on  Fine*,  ISO.  (c)   i  Inst.  36  5.  Dyer,  S58«.  [ct 

(6)   Plowd.    S7S.       S  Rep.    9S  a.  YideS.  L.  Dyer,  358  6.  iBnlstr.  173, 

10  ibid.  40  6.      Vide  Olanv.  lib.  f  •  and  1  Leon.  285.— £d.] 
C.3.    Ibid.  133. 


WVe  barred  •/  (A)  Except  five  yean  have  elapied  since  the  death  of  the  husband,  and  the 
«ik!lm  md  u^'  ^^^^  <l«ring  ^bat  time  has  neglected  to  rae  for  her  dower.  She  will  then  be 
emery.  barred  by  the  ^^^  years  non-claim  on  the  fine,  provided  she  be  under  no  dis- 

ability daring  that  period,  MenviXCe  aue^  13  Co.  19.  Co.  litL  326  a.  And, 
it  is  observable,  that  her  second  marriage  will  form  no  impediment  -,  for  the 
non-claim  on  the  fine  having  begun  to  run,  will  continue  to  run,  notwithstand- 
ing any  subsequent  disability.  S  Pres.  Abs.  339.  And  a  married  woman  will 
be  barred  of  dower  and  jointure,  and  all  other  rights  in  the  estate,  by  joining 
her  husband  in  a  common  recovery.    See  Gov.  Rec.  p.  182. 

(B)   The    fine    must    be  levied  or    recovery  sufiered  wiik  the    husband 
through  whom  the  jointure  is  derived ;  for  the  widow  cannot  bar  her  jointure 
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pursuant  to  the  statute  S7th  Hen.  8,  and  be  a  good  bar  of 
dower;  because  the  wife,  by  accepting  such  a  jointure  -  before  . 
marriage,  barred  herself  of  her  right  to  dower,  so  ihat  she 
can  claim  nothing  after  her  husband's  death,  but  her  jointure, 
which  she  herself  concurred  in  destroying.  But,  if  a  jointure 
be  settled  on  a  woman  after  marriage  (in  which  case  it  is  no 
bar  of  dower)  and  she  joins  her  husband  in  levying  a  fine  of 
it,  this  will  not  prevent  the  wife  from  claiming  dower' out  of 
any  other  lands,  whereof  her  husband  was  seised  during  the 
coverture ;  because,  the  jointure  being  no  bar  of  dower,  the 
wife  had  her  election  on  her  husband's  death,  either  to  accept 
of  the  jointure,  or  to  claim  her  dower.  And  therefore 
Sir  Edward  Coke  says,  that  a  fine  levied  of  her  jointure  be- 
fore her  time  of  election,  is  no  bar  to  her  right  of  electing 
dower,  when  her  time  of  election  does  come. 

And  if  a  married  woman  join  her  husband  in  a  fine,  it  will  And  every  tV 
bar  her  of  any  particular  interest  she  hath  in  the  lands  com-  hnew  UmA^ 
prehended  therein,  as  well  as  firom  claiming  dower,  orajoin-^ 
ture  out  of  those  lands. 

Thus,  where  a  man,    on  his  marriage  (d),  entered  into  ^  f^{*J^^^ 


bond  for  6002.  to  a  trustee,  with  a  warrant  of  attorney  to  con-  jwigmeid  hv 
fess  judgment  thereon,  to  be  defeasible  on  the  payment  of  ^^^ 

SOO/.  to  his  wife,  if  she  should  survive  him,  and  the  wife 
afterwards  joined  the  husband  in  a  fine  of  all  his  lands;  it 
was  resolved,  that  the  fine  not  only  boimd  the  wife  from 
claiming  dower  out  of  the  lands,  but  destroyed  her  interest 
in  the  judgment.  And  the  Lord  Keeper  decreed,  that  the 
wife  should  procure  satisfaction  to  be  acknowledged  on  the 
judgment. 

(lO  Goodfick  ▼.  SkerbeU,  Pre.   Ch.  33S.    S.  C.  by  the  name  of  Shoib<M 
T.  Bueew,  Gilb.  Eq.  Ca.  18. 


when  sole,  or  with  an  after-taken  husband.  Indeed,  a  fine  or  recovery  levied 
or  saffered  by  her  then,  would  amount  to  a  forfeiture  of  her  jointure.  See 
1  Rop.  Bar,  &  Fern.  591—607,  and  Cov.  Rec.  p.  213  5  but  see  the  last  section 
of  11  Hen.  7.  for  exceptions. 


i 
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VFife  may  h^  .  And  as  a  wife  may,  l)y  leyykig  it  finc^  abfiolutely  bar  haaadtf 
dawa^JTjifm^  of  her  dower  tor  jointure;  00  may  she  tikeffeby  charge  or  Ib^ 
*^^'  cumber  her  intereat  thereiiiu 


Agreemeiit  that      BuA  in  fucb  ease  (e),  where  {the  wife  jouied  har  husband  ia 

•eve  Matt  r£.  \  /»  «.  # 

lieem  ^od,  fio<.  a  morl;gagei  and  levied  a  fine  to  tiie  intent  to  bar  her  dower# 
ji^^  ^   *^     And]  the  husband  Agreed  that  she  should  hare  the  redemption 

of  the  mortgage ;  in  regard  the  w&,  in  eonfidence  of  this 
agreement,  had  levied  the  fine,  and  thereby  barred  her  dower» 
the  husband  and  wife  being  both  Uving#  the  court  decreedj 
that  afi;er  the  husband's  decease,  the  wife,  in  case  die  should 
happen  to  survive  him^  should  enjoy  her  dower* 

Exeejfi  agdma  But  the  husband  ha^g  in  this  case  mortgaged  ths  estate 
then  tu^eet  to  twice  more  (/),  such  agreement  was  held  firaudulent  against 
mteh  erediion.    ^Yxe  subsequent  mortgagees,  so  far  as  it  entitled  the  wife  to 

the  whole  equity  of  redemption.  But,  notwithstandii^g  die 
{  679  ]  mortgagees  pressed  diat  ike  decree  might  only  be,  that  she 
should  enjoy  her  dower  notwithstanding  tbe  fine,  the  court 
thought  it  unreasonable  to  put  the  wife  to  her  writ  of  dower^ 
because  they  might  convey  away  the  estate,  and  she  not  know 
against  whom  to  bring  it ;  and  therefore  depreed  the  dower 
to  faer(c). 

(e)  IMin  v.  Coftfmm,  1  Vers.  €94.  (/)  Ibid. 


JUdempHon  re*  (C)  In  the  case  of  Jackson  v.  Parker,  Amb.  687,  Sir  T.  Sewell,  M.  R.  laid  told 
band  and  wife  ^  ^^  circumstaoce  of  the  equity  of  redemption  befaig  United  la  the  hosband 
jomtbf,  laUer     add  wife  jointly,  to  infer  an  intention,  that  the  wife  shonld  in  equity  retain 

endmcabUf  m^  i,er  right  to  dower  Mbject  to  the  mortgage  debt.    In  that  case  Sir  John  Jack- 

jeet  to  Mort^ofO  ^  ^ 

moiwithMtand'     ^^9  tenant  in  tail  of  the  lands  in  question,  made  a  mortgage  by  lease  and 

ingfine.  release  and  fine,  in  which  his  wife  joined,  to  Frances  Stubbs,  and  In  which 

there  was  contained  a  proviso,  that  if  the  said  John  Jaclcson  and  Esther  Ua 
wife,  their  heirs,  executors,  administrators,  or  assigns,  should  pay  the  mort- 
gage money  and  interest,  then  Frances  Stnbbs,  her  heirs  or  assigns,  shonld 
re-convey  the  premises  to  the  said  John  Jacluon  and  Esther  his  wife,  their 
heirs  or  assigns  ^  and  there  was  a  clause  at  the  end  of  the  deed  which  declared 
the  uses  of  the  fine  to  be  (subject  to  the  payment  of  the  mortgage  money  and 
interest)  to  John  Jackson,  his  heirs  and  assigns.  Upon  a  question  as  to  what 
Interest  the  wife  took  in  the  equity  of  redemption  on  this  mortgage,  it  was 
argued,  that  the  court  would  put  a  true  construction  on  the  deed,  by  taking 
into  consideration  the  ownership  of  the  estate,  and  the  purpose  fbr  which  the 
deed  was  made:  that  the  husband  was  the  owner  of  the  estate,  and  the  inten- 
tion of  the  deed  was  merely  to  make  a  mortgage  ;  and  that  the  wife  was  made 
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Notwithstanding  tiiese  prindplesi  if  it  appears  not  to  have  fine  no  Imr  rf 
been  flie  intention  of  the  husband  and  wife,  in  levying  a  fine,  ^^^ll^^i^  ^ 
to  bar  the  wife's  jointure,  the  fine  will  not  affect  it  Thus,  JJ^^'J^^^jf 
whete  W.,  and  R,  his  wife(g),  being  seised  of  lands  to  them,  fernng  first  ^ 
and  the  heirs  of  W.,  did,  by  indenture,  bargain  and  sell  the  clau$e$  to  hut, 
same  to  P*  in  fee,  subject  to  a  proviso,  that  if  W.,  or  his  wife, 
or  the  heirs  <^  W.,  paid  100/L  to  P.  at  a  given  day,  that  then 

(g)  Souihcoat  t.  itfonory,  Cro.  Eliz.  744. 


a  party  and  joined  in  the  fine  fer  Um  sake  of  the  .mortgagee,  aod  for  no  odier       p.  575 

iJterior  purpose.    Sir  Thomas  Sewell,  adopting  this  argument,  was  of  opinion,       cmUimied* 

that,  notwithstanding  the  language  of  the  provbo,  there  was  no  room  to  pre^ 

'same  any  contract  between  the  husband  and  wife,  by  which  the  latter  was  to 

take  a  joint  interest  In  tlie  equity  of  redemption  in  lien  of  her  dower ,  for  that 

if  it  had  been  so,  it  woidd  have  been  recited  in  tlie  deed.    And  hia  Honor 

observed,  the  wife's  ri^t  of  dower  accounted  for  her  joining  in  the  fine.    Tke 

deed  was  pUnmed  a$  between  tMrtgager  emd  mortgagee. '  The  wife  Imd  a  right  ta 

redeem  ;  and  if  she  had  redeemed  a  court  of  equity  would  not  have  taken  the 

estate  from  her  but  npon  the  terms  of  allowing  her  dower.    The  deed  had 

declared  the  rights  of  the  parties.    The  nses  of  the  fine  were  declared  aft«r 

payment  of  the  mortgage  money  to  the  huAemd  and  kU  heirs.    The  wife  would 

then  be  entitled  to  dower  again,  after  the  money  paid,  by  the  husband  taking 

the  estate  in  fee. 

Hence  arises  the  general  understanding  of  the  profession,  that  a  fine,  id*  Fine  a  total  or 
Omngh  an  absolute  bar  at  law,  may  in  eqnity  upon  tlie  gnraad  of  its  faavbig  ^""^^^  ^!"^ 
been  levied  for  a  particular  purpose,  be  restrained  from  operating  to  exclude  i,^.  ^  juien. 
tbe  widow  from  her  dower,  except  to  the  extent  of  the  particular  purpose  <icm  rf  parties, 
contemplated.    And  this  general  opinion  is  still  further  confirmed  and  en- 
htced  by  the  following  cases :— In  Goodrich  ▼.  Brown^  1  Ch.  Ca.  49,  It  was 
resolved,  that  whereas  by  a  decree  of  the  Court  of  Chancery,  a  fine  was 
levied  to  a  particular  end  and  purpose,  which  would  operate  further  In  point 
«f  law  than  to  tfie  end  which  the  decree  ordered  it ;  tt  was  resolved,  that  such 
fine  ahoaid  not  be  suffered  in  equity  to  work  farther  than  the  decree  intended. 
On  the  same  principle,  in  a  MS.  report  of  Mrs.  Danby's  case,  t  Eq*  Ca.  Abr. 
Sa5,  pi.  t.    S.  C.  Pr.  Ch.  34,  cited,  it  is  said,  **  A  wife  joined  with  her  bus- 
.  hand  in  a  fine,  in  order  to  make  a  mortgage,  which  afterwards  was  not  made  t 
the  linsband  died,  and  the  wife  brought  a  writ  of  dower,  and  got  judgment 
by  default ;  and  the  heir  coiild  not  be  relieved  against  in  equity  as  he  would 
^ve  been,  if  the  fine  had  l>een  a  bar  of  her  dower  la  equity  as  it  was  at  law.'* 
The  ooart  must  therefore  in  effect  have  decided,  that  the  fine  was  no  bar  in 
equity,  the  particular  purpose  having  failed.    It  seems  however  to  have  escaped 
observation,  that  as  no  mortgage  was  made,  the  use  resulted  to  the  husband, ' 
and  consequently  the  fine  was  no  more  a  bar  at  law  than  it  was  in  equity* 
^a  Nofflor  v.  JBaUina,  l.Ch.  Rep.  130,  Richard  Baldwin  made  a  mortgage  by 
demise  to  one  Tirrel  for  securing  400^.,  lent  by  Tirrel,  and,  to  confirm  the 
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it  should  be  lawM  to  them,  and  to  the  heirs  of  W.,  to  enter, 
and  to  re-have  and  enjoy,  as  in  their  former  estate,  this  inden- 
ture notwithstanding;  and  that  then,  after  such  a  payment, 
this  indenture,  and  all  other  fines  and  assurances,  to  be  passed 
between  the  said  parties,  should  be  to  the  use  of  W.  and  hi^ 
heirs  (leaving  out  the  wife  here);  and  lastly,  it  was  agreed 
thereby,  that  all  fines  and  assurances,  to  be  made  between  the 
parties  within  seven  years  following,  should  be  to  the  uses, 
intents,  conditions,  grants,  and  agreements,  before  therein  ex- 
pressed, and  to  no  other  use,  intent,  and  purpose,  &c.  The 
deed  was  not  enrolled.  W.  and  R.  his  wife,  within  seven  years, 
levied  a  fine,  according  to  that  indenture,  to  P.  Afterwards 
W.  died.  His  wife  at  the  day  paid  the  100/.  and  entered* 
Then  ope  entered  by  command  of  the  heir  of  W.,  pretending 
that  by  the  pajment  of  the  100/.  the  fine  was  to  the  use  of  the 
heirs  of  W.,  and  not  to  the  wife ;  but  resolved  unanimously, 
per  curiam,  that  the  wife  should  have  an  estate  for  life ;  for  so 
was  the  condition,  and  the  first  part  of  the  clause ;  and  the 
other  part  of  the  clause,  or  middle  clause,  was  not  repugnant, 
but  stood  well  with  it,  thiait  it  should  be  to  the  use  of  the  hus* 
band  and  his  heirs,  and  did  not  controul  the  limitation  to  the 
wife  for  her  life ;  and  when  both  clauses  might,  by  any  con- 
struction, stand,  it  was  to  be  construed  accordingly ;  and  the 
last  clause  expounded  this  fully,  vix,  "  That  all  assurances 


mortgage,  Baldwin  and  his  wife  acknowledged  a  fine  to  Tirrel.  On  a  bill  in 
eqaity  for  divers  matters,  the  court  is  reported  to  have  said,  '^  As  for 
Mrs.  Baldwin's  dower,  unless  she  have  barred  herself  totally  by  levying  the 
fine,  the  court  makes  no  order  therein  at  present,  but  declares  that  if  she 
levied  the  fine  only  to  oeeure  the  ha$e  [that  is,  the  mortgage],  no  debt  could 
bar  her,  except  TirrePs  debt  on  the  lease.'^  The  court  here  evidently  refers 
to  the  doctrine  under  consideration,  and  admits  clearly  that  the  fine  may  ope^ 
rate  as  a  total  or  a  partial  bar  to  dower,  according  to  the  intention  of  the  par- 
ties.—Whether  a  corresponding  statement  can  be  made  as  to  the  operation  of 
a  fine  in  a  court  of  law,  the  cases  do  not  warrant  us  in  deciding ;  but  no  sound 
reason  occurs  why  a  court  of  law  should  not  adopt  this  equitable  principle, 
and  restrict  the  effect  of  the  fine  to  the  purpose  intended,  in  the  same  manned 
that  it  restrains  tlie  operation  of  any  other  species  of  conveyance.  See  Co. 
Utt  49  a.  183  a.  Cni.Dig.  tit.  xxzii.^c.  19.  and  Dmie$  v.  fiasA,  1  M'LeU 
&Yo.  58. 

For  the  modem  detenoinations,  and  the  general  result  of  cases,  see  t)ie 
iwxt  note. 
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should  be  to  all  the  uses  contained  in  the  indenture/'  whereof 
diis  was  one ;  and  that  if  all  the  clauses  could  not  stand 
together,  the  first  should  ^tand  rather  than  the  last. 

So,  where  a  jointure  was  settled  upon  a  woman  (h\  issuing  -ff*?*?'  '*•* 

\   ,  1  J  fine  shall  not 

out  of  some  houses  in  London  which  were  burnt  down,  and  effect  jointurCf 
she  joined  her  husband  in  a  fine  of  the  houses,  to  create  a  ^ 
long  term  for  raisihg  money  to  rebuild  them,  upon  an  agree- 
ment that  she  should  have  her  jointure  out  of  the  reserved 
rent  thereof;  it  was  adjudged,  that  the  fine  did  not  affect  the 
jointure. 

Again,  where  A.,  upon  a  marriage  between  him  and  B.  (a),  ^^^jj^^*^^ 
and  in  consideration  of  500/.  which  she  brought  as  her  portion,  ftne-^  heimg 
settled  an  annuity  of  50/.  per  annum  on  her  during  her  life,  mortgage  dud, 
issuing  and  to  be  paid  out  of  several  lands;  A.  afterwards  ^^/JJUJ!. 
mortgaged  the  lands  to  C,  and  prevailed  with  B.  to  join  him  9troy«d, 
in  a  fine  of  part  of  the  mortgaged  premises;  and,  upon  a  biU 
brought  by  B.  to  have  the  said  annuity  settled  on  her  as  afore- 
said paid  in  fiitnre,  and  also  to  have  the  arrears  thereof,  it 
was  insisted  on  the  part  of  A.  and  C,  that,  by  the  fine,  she  had 
extinguished  her  right  to  the  annuity ;  but  it  appearing,  upon 
reading  some  proofs,  and  producing  deeds,  that  C.  had  notice 
of  this  annuity  before  his  mortgage,  and  that  it  was  excepted 
in  the  mortgage,  and  that  it  was  never  intended  that  she  should 
extinguish  this  annuity  by  joining  in  the  fine,  the  court  decreed 
that  the  annuity  should  be  paid  in  fixture,   and  all  arrears 
thereof  up  to  the  time  of  the  decree  (d). 

(ik)  Awm.  1  Skin.  «S8.    [S.  C.  noni«  Browd  ▼.  Bnmi,  pos^  73t,  t.— Ed.] 
*     (t)  SqU^  v.  WHiefield,  Finch,  «77. 


(D)  The  earliest  mention  of  the  doctrine  under  consideration  is  to  be  found  EarUesi  etue 
in  the  case  of  Cott<m  v.  Cotton,  in  the  time  of  Lord  Nottingham,  2  Ch.  Rep.  ««  ^^  ^^* 
7t.  138^  Svo.  edit.  30  Car.  f .  The  canse  was  heard  by  Mr.  Justice  Wyndhani ; 
and  the  application  of  the  doctrine  of  resulting  trust  appears  incidentally  in 
the  report  of  the  decree,  which  contains  the  following  declaration :— -*'  And 
as  to  the  mortgage  made  to  Perkins  by  the  said  Nicholas,  and  the  defendant 
hu  relict,  it  appearing  that  part  of  the  mortgage  lands  were,  before  that 
mortgage  was  made,  settled  on  the  said  Nicholas  and  Catherine  in  jointure, 
Mr  ot^wUe,  so  as  thc^ame  came  to  her  as  surviTor,  this  court  is  of  opinion, 
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Joimt  answer  in      And  an  answer  in  Chancery  by  a  fem^  coceri  has  beea  «d« 
c*.^  e,«rf  .^^  ^  ^^^^  a  fine,  in  binding  her  trust  ertate  by  ber 

that  the  eqaity  of  redemptioo  belongs  to  her  wb  snrri? or,  tad  not  to  the 
plaiotiff/'  who  claimed  it  as  the  heir  to  Nicholas  her  hasband. 
Hm  Utied  to  The  intennediate  cases  have  beeo  pi«Tioasly  noticed.  See  the  preceding 
WB»ee,  does'not  °^^*  '^^^  ^^^  recent  caiea  of  Raueombe  v.  Hmre^  6  Dow.  Pari.  Rep.  1,  and 
ior  wife  qf  Innea  v.  J^keon,  1  Bligh.  Pari.  Kep.  126,  remain  to  be  considered,  llie  rule 
*^*  CMtra,  fixed  by  the  former  of  these  cases  is  this,— If  the  equity  of  redemption  be 

reserved  to  the  husband,  npon  a  mortgage,  by  fine  of  the  wife's  estate,  and 
there  is  nothing  mor^  in  the  transaction,  the  coarts  will  hold  that  no  alteralio» 
of  the  previous  rights  of  the  parties  hath  been  effected.    See  this  esse  stated 
[  678*  1      "^^'^  ^'  l*i*S^  in  ^^  ^^^^  to  p.  726,  7,  post.    If,  however,  other  circmnstance» 
occnr^  affording  evidence  of  an  intended  change  of  ownership,  the  fine  will 
be  held  to  operate  beyond  the  particular  object  of  securing  money^  and  will 
confirm  the  equity  of  redemption  to  the  person  Intended  to  take  it.    Aecord* 
iogiy,  in  Innee  v.  Jackeom^  ubi  supra,  where  the  wife  jomed  her  hnstend  in  the 
mortgage  of  her  estate  by  fine,  and  the  proviso  was  sim|dy,  *  that  if  the  hns- 
band  or  wife  paid  the  money  at  the  day  the  term  created  by  the  deed  shonid 
cease,'  and  the  declaration  of  the  uses  of  the  fine  were  in  an  after  part  of  the 
deed  declared  to  enure '  to  the  nse  of  the  mortgagee  during  the  term,  subject 
to  the  said  proviso ;  and,  ^Atr  the  exfiraliem  ^  mek  term^  to  the  use  of  the  hea- 
bmid  and  wife  for  their  lives  and  daring  the  life  of  the  survivor,  and  after  both 
tlieir  deaths  to  the  use  of  the  heirs  of  their  bodies,  and  for  default  of  such 
Issue  to  the  use  of  the  right  heirs  of  the  survivor  of  them  the  said  husband 
and  vrife,'— it  was  held,  that  these  latter  limitations  in  the  deed  were  distinct 
from  tl^e  transaction  of  the  mortgage,  which  prevented  a  resulting  trust  for 
the  benefit  of  the  heirs  of  the  wife.    This  ease  is  also  stated  more  fully,  post^ 
pages  726,  7,  in  noiis.     And  it  is  observable,  that  though  the  above  casea 
refer  more  particularly  to  the  wife's  estate  of  inheritance,  yet  the  principle 
of  tliem,  it  has  been  held,  is  equally  applicable  to  instances  where  the  wife 
joins  her  husband  in  a  fine  of  her  jotalare  lands,  or  of  that  portion  of  her 
husband's  estate  which  she  is  or  may  be  entitled  to  as  temmt  in  dvwer*    See 
1  Bligh.  Rep.  126. 
Gaienl  rule,        ^'^  practical  rule  to  be  celleeted  from  a  review  of  all  the  cases  on  thia 
head  is,,  that  if  the  wife  concur  with  her  husband  in  a  fine  of  lands  to  which 
•lie  is  or  may  be  entitled  in  right  of  her  dower  or  jointure,  for  the  purpose 
of  improving  the  title  of  a  mortgagee,  and  the  mortgage  deed  contains  no 
limitation  of  the  estate  beyond  the  security,  and  reserves  the  equity  of  re- 
demption to  the  husband  alone,  then  the  fine  which  thewifc  has  levied  to 
give  effect  to  the  mortgage  will  operate  for  the  security  of  the  mortgagee  only^ 
and  not  absolutely  to  bar  the  wife  of  her  dower  or  jointure  as  against  the 
hesband's  heir,  volunteer,  or  purchaser ;  and  thi$y  on  the  principle,  that  no- 
tiiing  more  appearing  on  the  face  of  the  instrument  to  have  been  intended 
than  the  primary  object  of  t>orrowing  and  secnring  money,  the  deed  and  fine 
shall  operate  no  further  or  otherwise.    But  if  tlie  mortgage  deed  contain  n 
settlement  of  the  property  over  and  beyond  the  mere  purpose  of  security,  as 
if  there  be  a  mortgage  for  years,  or  a  mortgage  in  fire,  and  the  proviso  for 
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mortgage.     Thus  (k),  where  an  estate  was  purchased  in  trust 
for  the  husband  and  wife  and  their  heirs,  and  the  husband 

(k)  Afi9H.  Mos.  248.    £t  Tide  ElUt  y.  Atkinson,    S  Bro.  C.  C.  565,  and 
cases  cited  there. 


redemption  be  simply,  that  on  payment  .of  the  money  the  term  or  estate  of  the 
grantee  shall  cease,  and  afterwards  the  fine  is  declared  to  eunre  in  corrobora- 
tion of  the  term  or  estate  of  the  mortgagee,  and  then  to  uses  in  strict  settle- 
ment, or  to  uses  which  add  nothing  to  the  secnrity  of  the  lender  of  the  money, 
and  the  persons  taking  onder  snch  nses  and  limitations  arc  difierent  from 
those  who  were  entitled  to  the  estate  before  the  mortgage  was  executed,  in 
aodi  case  tiie  fine  will  operate  to  bar  the  wife  of  dower  or  jointure,  to  the 
extent  of  such  nses  and  lunitations,  on  the  ground,  that  such  arrangement 
was  hitended  and  agreed  on,  with  the  privity  and  consent  of  the  wife,  pre- 
Tiovsly  to  her  acknowledging  the  fine  and  executing  the  mortgage  assurance, 
tbongh  such  agreement  may  not  perhaps  be  recited  in  the  formal  or  indeed  in 
any  part  of  the  instrument.  In  general  cases  an  answer  to  the  following  qnes« 
tion  will  decide  the  point  :^Ha8  the  husband  a  less  or  a  greater,  or  the  same 
estate,  after  the  execution  of  the  mortgage  (considering  such  mortgage  as  no 
diminution  of  his  estate),  than,  or  as  he  had  before  the  mortgage  transaction 
commenced  ?  If  there  be  no  substantial  and  intended  alteration  of  right,  and 
the  husband  stands  seised  in  fee,  or  of  his  former  estate,  subject  only  to  the 
mortgage,  dower  will  result  to  the  wife  notwithstanding  the  fine.  But  if  there 
be  a  variation  of  ownership,  and  the  husband  takes  the  eqnity  of  redemption 
nader  a  modification  difierent  from  that  under  which  he  before  enjoyed  the 
estate,  such  modification  being  clearly  proved  (either  by  the  deed  itself,  or 
as  it  should  seem  by  parol  evidence,  post,  729,  SiS)  to  have  been  made  with 
the  privity  and  consent  of  tlie  wife,  or  arising  by  necessary  implication,  then 
the  widow  must  submit  to  be  postponed  to  the  uses  and  limitations  which  she 
has  intentionally  concurred  in  creating. 

A  case  which  recently  occupied  the  attention  of  the  writer  affords  an  apt     T  679  *  ] 
illustration  of  the  subject  of  this  note.    By  indentures  of  lease  and  release,  Case  in  pnu' 
dated  lith  and  IJth  November,  1814,  between  I.  P.  and  Mary  his  wife  of  *^\^^^^ 
the  one  part,  and  I.  D.  of  the  other  part,  reciting  a  will  onder  which  I.  P.  only  a  partial 
was  devisee  in  fee,  and  that  he  had  occasion  for  tlie  sum  of  10()OI.,  which  the  bar  iff  dower. 
said  I.  D.  had  agreed  to  lend  him  on  the  security  afVer  mentioned :  It  was 
witnessed,  tiiat  in  consideration  of  1000/.  to  the  said  I.  P.,  paid  by  the  said 
I.  D.,  the  said  I.  P.  conveyed  and  assured  the  premises  in  question  unto  and 
to  tiie  use  of  the  said  I.  D.,  his  heirs  and  assigns  for  ever,  subject  to  the 
proviso  or  condition  for  redemption  thereinafter  contained :    And  for  barring 
and  extingaishing  the  dower  and  thirds  which  the  said  Mary  the  wife  of  the 
said  I.  P.  should  or  might  thereafter  have  claim  or  be  entitled  to  out  of  the  said 
premises,  and  for  better  and  more  effectually  conveying  and  assuring  the  same 
unto  and  to  the  use  of  tlie  said  I.  D.,  his  heirs  and  assigns,  subject  to  the 
proviso  for  redemption  thereinafter  mentioned,  the  said  I.  P.  for  himself  and 
his  heirs,  and  for  the  said  Mary  his  wife,  covenanted  with  the  said  I.  D.  to 
levy  a  fine  (which  was  afterwards  levied) ;  and  it  was  declared  that  snch  fine 
should  enore  to  the  use  of  the  said  I.  D.,  his  heirs  and  assignsfbr  ever,  sain 
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and  wife  joined  in  a  morrgage  to  the  vendor,  to  secure  500/« 
part  of  the  purchase  money ;  the  mortgagee  brought  a  biU  of 


ject  to  the  proTiao  for  redemption  thereinafter  contained,  Tiz.  that  if  the  said 
I.  P.,  his  heirs,  executors,  administrators,  and  assigns,  shoold  pay  onto  the 
said  I.  D.,  bis  executors,  administrators,  or  assigns,  tlie  sum  of  lOOOL  with 
interest,  on  the  istb  November,  1815,  then  the  said  I.  D.,  his  heirs  or  assigns, 
should  and  would  upon  the  request,  and  at  the  costs'  of  the  said  I.  P.,  re- 
convey  and  re-assure  the  said  premises  unto  the  said  I.  P.,  liis  heirs  and 
assigns,  or  to  such  other  person  or  persons  as  he  or  they  should  for  that  pur* 
pose  nominate  or  appoint,  freed  and  absolutely  discharged  of  and  froa^  aU 
incumbrances  committed  by  the  said  I.  D.  in  the  mean  time. 
^^'^^^  W  i'  ^  genUeman  of  much  eminence  inclined  to  the  opinion,  that  by  this  fine 
ifor^  <^d  declaration  of  uses  Mrs.  P.  was  completely  barred  of  dower.    His  senti- 

ments were  couched  in  the  following  language : — **  Whether  Mrs.  P.  in  case 
she  survives  her  hnsliand,  could  redeem  against  the  purchaser,  will  depend  on 
the  intent  shewn  in  the  deed  declaring  the  uses  of  the  fine.  If  the  fine  was 
merely  to  let  in  the  mortgage,  I  think  it  clear  she  might  But  the  language 
of  the  deed  goes  much  beyond  the  mortgage ;  for  it  is  declared  that  the  fine 
is  to  be  levied  for  extinguishing  the  right  to  dower  which  she  then  had  or 
might  tkerenfier  have  in  the  premises.  It  seems  to  me  these  words  are  strong 
enough  to  precHide  her  right  to  redeem  as  dowress." . 
i?eaMKs  far  On  the  other  hand  it  was  contended,  that  **  the  mle  was  explicitly  defined 

Mmoiu^  **  by  Lord  Eldon,  in  lunee  v.  Jackson,  16  Ves.  S56,  (cited  at  large,  post,  7«6,  7) 
and  thcugb  that  case  was  over-ruled  in  the  Lords  (1  Bligh,  104),  yet  that  the 
rule  laid  down  by  the  noble  Lord,  whose  decree  was  reversed,  was  right,  the 

« 

application  of  it  only,  being  mistaken ;  that  a  similar  principle  prevailed  in 
reference  to  the  doctrines  of  revocation  and  renewals,  and  in  all  the  three 
instances  the  court  was  guided  solely  by  the  intention  of  the  parties  apparent 
on  the  face  of  the  instrument;  that  it  might  as  well  be  argued,  that  the  hus- 
band levying  a  fine  to  a  mortgagee,  levied  it  to  him  abeobUelyf  as  that  the 
wife  joining  in'  a  fine  for  the  further  security  of  a  mortgagee,  barred  herself 
of  her  whole  title  to  dower ;  that  the  rule  being  admitted,  it  was  observable 
on  the  language  of  the  deed  that  tlie  words  explained  themselves.  The  sentence 
alluded  to  was  of  the  common  form  and  consisted  of  two  parts,  the  one  answer- 
iiig  the  other,— not  of  two  sentences,  for  then  eadi  btecame  unintelligible. 
The  right  and  title  of  dower  was  to*  be  extinguishedy-r^or  what  purpose?    The 
occasions  on  which  the  wife  joined  were  sales  and  mortgages,  and  therefore 
the  common  form  was,-<-if  the  former,  for  the  purpose  of  more  effectually 
conveying  the  estate  to  the  purchaser  absolutely  ;•— if  the  latter,  for  the  pur- 
pose of  more  effectually  conveying  the  premises  to  the  mortgagee  with  a  proviso. 
The  wife  joined  for  better  securing,  ^c.  but  how  could  she  more  effectually 
[  680  *  ]    secure  ?    Only  by  extinguishing  her  dower  subject  to  the  mortgage.    That  as 
to  the  word  thereafter ^'~~M  was  not  enough  to  extinguish  the  dower  which  the 
wife  then  had ;  for  that  was  but  inchoate  and  imperfect,  and  could  add  but 
little  to  her  more  effectual  assurance :  it  was  necessary  to  carry  the  point 
further,  and  extinguish  her  right  to  dower  when  perfect  and  complete,  which 
could  only  be  thereqfter  when  her  husband  was  dead«    The  word  **  thereafter" 
was  a  necessary  part  of  the  sentence,  alluding  to  a  '^  thereafter"  during  the 
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foreclosuve,  and  the  husband  and  wife  put  in  a  joint  answer ; 
the  husband  died,  and  a  motion  was  made  for  the  wife^  that 
she  might  amend  her  answer,  put  in  by  coercion  during  cover- 
tore,  and  she  insisted  on  the  mortgage  not  being  obligatory 
on  her,  because  no  fine  was  levied ;  sed'per  Lord  Chancellor, 
I  shall  not  grant  this  motion;  for  though  the  mortgage  is  in- 
8a£Bcient  at  law,  I  shall  consider  it  as  a  good  mortgage,  since 


coDtiniiaiice  of  the  mortgage.    That  the  deed  was  to  be  looked  at  as  a  thing 
entire,  the  disjointed  parts  could  not  have  an  effect  separately ;  for  then  the 
hosband  conveyed  aU  &is  ttMte  which  would  inclade  his  eqnity  of  redemption. 
The  object  of  the  deed  was  a  mortgage.    What  was  the  consideration  ?  the 
mortgage-money.    What,  the  consideration  to  the  wife?  the  loan  to  her  hus- 
band.   The  whole  deed  proceeded  on  the  idea  of  a  mortgage,  no  other  object 
was  contemplated,  otherwise  it  would  have  been  apparent  on  the  face  of  the 
iDstrument.    The  wife  could  not  be  presumed  to  have  known  that  the  deed 
was  intended  to  operate  beyond  a  mortgage,  when  tiie  expression  of  that  in- 
tention was  omitted.     On  her  separate  examination  she  acquiesced  in  the 
aecnrity ;  but  it  could  not  from  thence  be  inferred,  that  the  freely  and  volun- 
tarily consented  to  give  up  her  dower  absolutdy.    It  did  not  necessarily  follow, 
that  because  she  assented  to  relinquish  her  dower  for  the  further  security  of 
a  mortgagee,  that,  therefore,  she  was  willing  to  lose  it  for  the  benefit  of  a 
porchaser.    On  that  latter  point  she  was  not  examined  when  the  acknowledg- 
ment of  the  fine  was  taken.    And  it  was  further  observed,  that  there  were  no 
uses  declared  of  the  fine  beyond  the  mortgage,  and  many  reasons  concurred  in 
confirming  the  opinion,  that  even  during  and  subject  to  the  mortgage,  the  use 
resulted  to  the  husband  subject,  only  to  the  mortgage.    If  it  had  been  intended 
to  bar  the  wife  of  dower  absolutely,  the  form  was  obvious ;  namely,  to  declare 
the  use  in  confirmation  of  the  mortgage,  and  then  to  ^he  usual  uses  to  prevent 
dower.    This  form  prevented  every  objection.    On  the  whole,  therefore,  it 
was  thought  (with  great  deference  to  the  above-mentioned  opinion),  that  it 
WIS  highly  probable  that  a  bill  filed  against  the  purchaser  (on  whose  behalf 
the  title  was  investigating)  by  Mrs.  P.  fbr  redemption,  after  the  decease  of 
her  husband  (the  vendor),  would  be  attended  with  success." 

The  form  of  a  mortgage  by  a  husband  and  wife,  so  as  to  prevent  the  claim  Rtferwee  io 
of  dower  and  the  necessity  of  a  second  fine,  will  be  added  in  the  Third  Vo-  ^^^  ^  ^f^ 
lame.  On  deeds  prepared  from  the  precedents,  to  be  found  in  5  Wood's  Con.  ggg^^^^^^^^  where 
p.  614,  8f  o.  edit.  4  Newn.  Con.  50«.  and  4  Bar.  Pre.  388,  597, 1st  edit,  it  is  fine  would  be  a 
sabmitted,  that  notwithstanding  the  fine  levied  in  pursuance  of  the  covenants  iw«ial6arealjr. 
in  socll  drafts  of  deeds  contained,  the  wife  would  be  entitled  to  dower ;  and 
to  bar  which,  a  second  fine  would  be  requisite. 

In  conclusion,  it  may  be  useful  to  apprise  the  student,  that  a  recovery  snf-  Operation  of 
fered  by  the  hosband,  for  the  further  assurance  of  the  mortgagee,  wherehi  recotny  eomr 
the  wife  is  vouched  in  order  to  bar  her  dower,  will  operate  as  a  bar  to  dower  •JjjJ^  tlTjIjie. 
'  fro  ianto  only,  and  not  entirely ;  if  It  be  apparent  on  the  fac*  of  the  deed 
leading  or  declaring  the  uses  of  the  recovery,  that  no  settlement  of  the  estate 
beyond  the  mortgage  was  intended.    See  ante,  foL^i.  pages  113, 14,  in  notU, 
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the  wife  does  not  pretend  she  was  any  wbjs  imposed  on;  ao 
an  answer  in  this  court  has  been  adjudged  equal  to  a  fine  (e). 


^>^frm  miqr         One  question^  in  the  case  of  Pahnes  v.  Datnhy  (/),  waa, 
mortgage  and    whether  a  dowress  had  a  right  to  redeem  a  mortgage  [for 

hM  over  for 

iwo-tkirda  (f).      (I)  Palmes  ▼.  Danhjf^  Pre.  Cfa.  137.      sime  case  at  that  of  Mn.  Dtmby's  case, 

[S.  C.  1  Eq.  Ca.  Abr.  tl2,  and  ante,      mentioiiedl  in  p.  675/ante,  note  (€).—•• 

Yol.  t  286,  note  (S).    This  is  not  the      £d.] 


EjfleH  ^  on.  (E)  That  is,  to  estopp,  the  party  acknowledgtng  or  circamscribing  his 
«wr  t»  Chm*  jigiij^  fiPjj^  aterring  the  contrary  in  time  to  come.  This,  it  is  presumed,  is  a 
Mil  ta  ccwrl.      necessary  qualification,  to  the  analogy  which  is  here  said  to  exist  between  the 

effect  of  an  answer  in  Chancery  and  a  fine.  Of  late,  this  point  does  not 
appear  to  have  occupied  the  attention  of  the  court— a  circumstance  which 
considerably  duninishes  the  general  applicability,  if  not  the  authority,  of  the 
case  in  the  text.  An  answer  in  Chancery  has  been  held  a  sufficient  act  to 
sever  a  joint  tenancy  in  equity,  Fretoea  v.  ile^tf,  2  Bro.  C.  C.  224y  though  not 
at  hiw,  Co.  Litt.  184  b,  185  b ;  and  when  given  in  express  relation  to  a  power, 
it  has  been  held  such  a  manifestation  of  the  execution  of  the  power  as  a  court 
of  Equity  will  substantiate,  Caritry*  Carter ^  Mo6e.365.  Ferteuue  v*  Gregory 
5  Ves.  553.  But  that  an  answer  in  Chancery  is  equal  to  a  fine,  is  a  difficult 
proposition  to  admit ;  and  seems,  indeed,  to  have  been  entirely  disregarded  in 
Sedgwick  v.  Hargrave^  2  Ves.  56^  cited  post,  707,  8,  where,  if  the  joint  answer 
of  the  husband  and  wife  had  been  equal  to  a  fine,  the  court  would  not  have 
hesitated  in  making  a  personal  decree  on  the  wife,  which  he  did;  and  in  the 
end  held,  that  the  wife  was  not  bound  by  the  answer,  nothing  appearing  on 
the  case  to  warrant  the  Master  of  the  Rolls  in  saying,  that  she  was  bound/ 
On  an  ansi^er  in  a  court  of  Equity,  the  wife  is  not  always  solely  and  separately 
examined,  and  this  forms  an  additional  reason  against  the  admission,  at  least 
as  clear  law,  of  the  doctrine  in  the  text.  The  wife  may,  indeed,  by  actual 
examination  and  consent  in  court,  dispose  of  any  reversionary  interest  she  may 
have  in  personal  property,  but  even  that  proposition  is  unsettled,  and  does 
not  extend  to  real  estate.  **  It  is  presumed,"  says  Mr»  Roper,  (1  Bar.  Se  Fern. 
243)  **  that  the  principle  applicable  to  correct  determinations  upon  this 
subject  is  this,— that  when  property  is  so  given  to  the  wife,  either  in  remainder 
or  contingency,  as  that  tlie  husband  may  release  it  at  law  as  in  the  instance 
above  supposed;  if  he  assign  it  for  value,  the  assignment  will  bind  the  wife 
in  equity  -,  so  that  her  consent,  by  way  of  confinnation  and  to  wave  her  title 
to  a  settlement,  ought  upon  such  principle  to  be  received  and  recorded.  But 
that  when  the  wife's  consent  is  offered  to  pass  her  reversionary  interest  in 
anahgy  to  a  fine  at  common  law,  in  favor  of  the  husband  or  of  his  assignee 
without  a  valuable  consideration,  the  court  must  decline  to  receive  it,  because 
no  analogy  between  the  two  acts  exists,  they  differing  both  in  forms  and 
principles ;  and  because  the  property  is  not  assignable  at  law>  and  there  in 
no  consi(tcT«tion  to  induce  a  court  of  Equity  to  act  or  interfere." 
Buthan^e  perm  (F)  Or  other  propoMUon,  according  to  the  rule  laid  down  in  note  (M)  ante, 
eonal  estate         ^^^^  ^  ^  3^^  -  ^^^  ^  dowress,  like  an  heir  or  devisee,  has  a  right  to  have  the 


TS  HSR  HUSMNO'fl  E9TATB  MORTOAeSD,  &&  683 

years  (o)  made  befinre  marriage  f]  And  the  Lord  Keeper  de^ 
clared  his  opinion  to  be,  that  she  had,  paying  her  portion  of 
the  mortgage  money,  and  to  hold  o^er  for  the  rest;  and 
he  distinguished  this  from  Lady  Radnor^s  ca«^,. because  there 
was  a  satisfied  teim,  and  the  husband  had  a  power  to  bar 
her  by  assigning  it  oyer ;  but  here  it  was  oidy  a  mortgage, 
and  against  the  heir. 

So  (m),  if  diere  be  a  jointress  of  lands  mortgaged,   she,  j^intmt  mtg 
paying  the  mortgage,  shall  hold  over,  till  she  and  her  executor  ]JjJj^jf!iiif'* 
shall  be  repaid,  with  interest ;  for  as  she  is  entitled  to  hold  »*«^  •"•'*- 
the  lands  discharged  from  incumbrances,   she  ought  to  be 
reimbursed  the  money  she  pays  to  set  her  estate  free,  and  hi 
the  eonditicm  in  which  it  ought  to  have  been. 

And  the  law  is  the  same,  although  the  settlement  be  upon  notigknUU-. 
articles  only  (»).    Therefore  where  the^  late  husband  of  the  ^i^  mm^f 
plafaitiff  entered  into  articles  wiA  her,  whereby  it  was  agreed,  ^^^J^^ 
that  certain  of  his  lands  should  be  settled  before  the  marriage  notice. 
(which  was  then  intended  between  them)  should  be  solemnized 
up<m  him  and  her,  and  the  heirs  of  his  body  by  her.     He 

(m)  Berime  ▼.  StiUif  cited  1  Cb.  Cm.      forther,  post,  9<0,  tii  fio<tff.  S.  L.  Fbid 
2n.    £t  Tide  PtOniea  ▼.  Danby,  Pre.      ▼.  Fludy  t  Freem.  tlO.— £(l.] 
Ch.  15r.  et  ante,  p.  679,  et  se^.  [See         (n)  HoymerT.  Hagmery  S  Vent  34S. 

personal  estate  of  her  husband,  as  far  as  it  will  extend,  applied  in  discharge  «nM<  dtfianiM* 
of  mertgages,  aad  other  debts  contracted  by  the  hosband,  which  are  charges  ^  ^'<"^« 
on  the  land  whereof  the  wife  is  eadowable.  And  even  where  the  personal  estate 
is  insoflBicient  to  discliarge  the  debt,  it  should  seem  that  in  some  cases,  if  not 
in  all,  she  will  be  entitled  to  the  privilege  of  having  the  lands  which  remain 
in  the  hands  of  the  heir  charged  therewith,  in  exoneration  of  the  land  assigned 
to  her  in  dower.  Thus,  it  has  been  said,  ^  if  the  husband's  goods  be  not  suffi- 
cient for  payment  of  his  debts,  the  heir  must  discbarge  dower  of  the  bur- 
then, Sie»  for  he  is  the  widow's  warrant  of  her  dower  and  ought  to  follow  for 
her  county  court,  court  leet  and  hundred,  Stc.  that  she  may  see  to  her  house 
and^nurture  of  her  children."  Woman's  Lawyer,  289,  cited  Bract  et  vide 
post,  9S0,  etseq. 

(G)  That  the  niort|^age  was  for  years,  see  the  observations  of  Sir  Joseph  Texi  corrected* 
Jekyll  on  this  case  in  Banks  v.  Sutton,  2  P.  Wms.  716,  and  that  the  mortgage    L  ^^      J 
was  made  before  marriage  there  can  be  little  doubt,  as  supposing  it  m»i^  after 
marriage  the  wife  would  clearly  be  entitled  to  redeem,  no  ttoe  or  other  as- 
aorance  having  been  levied  or  executed,  (at  leant  nunc  appears  on  the  report,) 
to   bar  her  of  her  dower. 
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died  before  the  settlement  made  in  pursuance  thereof^  Ae 
lands  being  mortgaged  to  one  who  had  no  notice  of  the 
articles.  After  his  decease^  the  plaintiff  exhibited  her  bitt 
to  have  them  executed :  and,  although  it  was  objected,  that 
the  articles  being  to  make  the  settlement  before  marriage, 
the  plaintiff's  marrying  before  it  was  done,  was  a  waiver  of 
the  benefit  of  them,  and  (the  plaintiff  being  the  sole  party 
with  whom  they  were  made)  a  release  in  law ;  yet  an  execution 
of  the  articles  was  decreed  agreed  the  heir,  at  law  of  the 
husband,  and  also  that  the  plaintiff  should  redeem  and  hold 
for  her  life,  and  her  executors  should  detain  the  land,  until 
the  money,  that  she  had  lain  out  upon  the  redemption,  was 
raised. 

Mortgagee  hao"     Where  a  mortgagee  lends  more    money  on  his    old  se- 

iMNAanf,  moff    curity  (h),   without  notice  of  a   settlement    intervening,  he 

qfter^nmrLge  ^^^  ^^  allowed  it;  for^  the  legal  estate  being  in  him,  he 

JJJJ^*     may  protect  himself  thereby  against  a  jointress,  in  like  manner 

tnarruige.         as  he  might  against  any  other  person,  whose  claim  had  no 

[  683  ]    basis  except  what  was  founded  on  an  equity.     Thus  (o)  where 

tenant  in  tail  demised  his  lands  for  ninety-nine  years,  by  way 

of  mortgage,  and  aftierwards  married,  and,  in  consideration 

thereof  and  of  500/.  portion,   suffered   a  recovery  to   enable 

him  to  settle  a  jointure,  and  then  took  up  more  money  from 

the  mortgagee  upon  the  former  security.    The  jointress  was 

,  plaintiff,  and  the  question  was,  whether  the  defendant  should 

be  allowed  the  money  lent  after  the  recovery  and  marriage  ? 

And  the  court  declared  that,  if  the  defendant  had  no  notice 

of  the  jointure  when  he  lent  the  new  money,  he  must  be 

allowed  it. 

Setikmeni  And  a  settlement  of  mortgaged  premises,  made  afi;er  mar- 

not  binding  on  T^^g^f  if  fnerely  voluntary y  is  void  against  a  second  mortgagee, 
JJjJjJ^IJ^  «©ai  although  he  hath  notice  thereof.     Thus  (^),  where  a  man  who 

wUk  n9iiee  {ly 

(o)  Goddard  v.  CompUnf  1  Cb.  Ca.  119. 

(p)  Gardiner  v.  Painier,  Sel.  Ca.  Ch.  65.    [S.  C.  1  Sid.  133.— £<L] 


(H)  Tliat  is,  on  a  mortgage  made  before  marriage. 

(I)  The  settlement  being  voluntary.  The  case  of  DoUn  v.  CoUman,  nnt; 
674 d,  n.  (e),  seems  to  have  been  decided  on  the  same  principle.  As  to 
voluntary  settlements,  see  ante,  p.  6o5,  et  seq. 
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liad  mortgaged  his  estate,  married,  and,  after  marriage,  made 
a  setdement  of  the  mortgaged  estate  upon  his  wife,  which  was 
recited  to  be  in  consideration  of  a  portion  paid,  and  tJten 
mortgaged  it  a  second  time  ;  he  dying,  she  brought  her  bill  to 
be  let  into  her  jointure,  on  payment  of  one-third  of  the 
money  due  on  the  first  mortgage,  without  being  obliged  to 
sredeem  the  second  mortgagee,  whom  she  charged  as  having  ^ 
had  notice  of  the  jointure.  It  appeared  that  the  second 
mortgagee  had  notice  of  the  jointure,  at  the  time  of  the 
mortgage ;  that  there  was  no  articles  previous  to  the  settle- 
ment ;  and  no  money  was  proved  to  be  paid  after  marriage* 
And  it  was  decreed,  at  the  Rolls,  that  she  should  not  be 
let  into  her  jointure,  without  redeeming  both ;  which  decree 
was  affirmed  on  appeal  to  the  Chancellor. 

A  wife,  being  a  creditor  by  bond  given  before  marriage,  shall  f^ifti  creditor 
redeem  her  husband's  estate  mortgaged ;  and  the  estates  being  marriage,  may 
part  copyhold  will  not   alter  the  case.     Thus  (j),  where  the  ^'^''l'^„f"^lg. 
plaintiff's  husband,  before  marriage,  gave  her  a  bond  to  leave  *«'<'  "".''  copy, 
her  lOOO/.  if  she  survived  him,  and  the  same  day  married  her, 
and  some  years  after  died  intestate,  leaving  a  freehold  and 
copyhold  estate,  all  in  mortgage.     The  plaintiff  took  out  ad- 
ministration, but  the  personal  estate  not  being  near  sufficient 
to  pay  the  bond,  she  brought  her  bill  against  the  heir  and 
mortgagee  to  redeem,  and  be  let  in  to  have  satisfaction  of 
her  bond.     The   defendant,  the  heir,  urged,  that  by  the  mar-      [  684  ] 
riage,  the  bond  became  void  in  law,  and  Could  not  be  main- 
tained in  equity,  especially  against  him,  who  was   chargeable 
only,  in  such  case,  by  being  particularly  named;    and  that^ 
although  it'  should  be  supported  as  a  marriage  agreement  in 
writing,  yet  it  could  only  charge  the    personal  estate,    and 
could   not  affect  the  copyhold.     Sed  per  curiam :  if  the  bond 
were  executed   (which  j    being  doubtful,   was   ordered   to  be 
tried,  the  court  would  support  it  as  a  bond),  and  the  freehold 
and  copyhold  being  mortgaged  together,  the  plaintiff  should 
redeem  both'  (k). 

(9)  Acton  T.  AetoH,  Pre.  Ch.  237.    S.  C.  2  Vero.  480. 


(K)  Holt,  C.  J.  expressed   himself  to  the  following  effect :— "  When  the    //««'>tf»rf  »« 
^fe  lias  any  right  or  duty  which  by  posnibilitif  may  happen  to  accrne  during   J'*'**"'    **"'" 
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«5'r^J^  A  jointress  of  part  of  an  estate  mortgaged  (r),  is  entitled  to 
wAo/e  morf.  redeem  the  whole.  But  if  a  jointress  after  marriage^  joins 
cfmfH6irfe,—  with  her  husband  in  a  fine,  and  mortgages  the  land,  and  then 
uueren!   **^  ^^  husband  dies,  there  her  land  is  charged,  and  she  shall  pay 

her  part  towards  disencumbering  of  it.  And,  in  that  case, 
her  executors  shall  not  hold  the  land  until  satisfied  thereout ; 
because  she  herself  concurred  in  the  carrying  on  the  charge, 
and  therefore  must  join  in  disbursing  of  it  according  to  the 
value  of  her  interest,  which  is  estimated  at  the  rate  of  one^ 
third  of  the  principal ;  and  the  jointress,  unless  she  redeem^ 
must  keep  down  the  interest  (l). 

Bw^nd  lends      If  a  husband  lends  out  money  on  mortgaire  in  the  name  of 

money  in  name  i  .!/•,,.       .*  ,    , 

of  himneif  and  himself  and  his  Wife,  and  then  dies,  the  wife  is  entitled  to  the 

wife,  wife  aur- 

VJwLl^i!!)^      (r)  Howard  v.  HarrU,  1  Vera.   SS.      2  Ch.  Ca.  99.     1  Eq.  Ca.  Abr.  316, 

191.  S.  C.  mote,  vol.  i.  374,  nom.  pi.  7.  [t  Vent  465.  S  Ch.  Rep.  147. 
HoweU  V.  Prtcf,  Oilb.  Eq.  Ca.   106.      — £d.] 


wye's  hand,  \f  the  marriage,  the  hosband  may  by  release  discharge  it ;  but  where  she  has  a 
It  be  not  aeail-  ^ght  or  dnty  which  by  ao  possibility  can  accrue  to  her  during  the  coverture, 
coverture,  t^^te  the  hnsband  cannot  release  it."    Notwithstanding  this,  the  Chief  Jus^ 

tice  is  said  to  have  differed  in  opinion  with  the  other  Judges,  see  ante,  vol.  L 
p.  263,  n.  (E).  As  a  general  rale,  a  bond  creditor,  before  he  can  redeem, 
most  sue  out  a  judgment  at  law.  See  ante,  vol.  i.  pages  261.  263.  281.  and 
348.  But  the  bond  mentioned  in  the  text  being  in  the  nature  of  a  marriage 
agreement,  did  not,  it  seems,  require  this  preliminary.  The  cases  to  be  found 
in  1  Salic.  325.  Com.  67.  Carth.  511.  Holt,  309.  12  Mod.  288.  1  Ld.  Raym. 
515.  and  lill.  Ent.  314,  appear  to  be  the  same  as  the  one  cited  in  the  text. 
Text  qnalijled,  (L)  The  present  proportions  of  contribution  are  exphiined  in  a  former  page 
and  note,  see  ante,  vol.  i.  p.  312,  n.  (M).  When  it  is  said  that  the  executora 
of  the  jointress  shall  not  hold  the  lands  till  satisfied  thereout,  it  must  be  unt* 
derstood  as  alluding  to  a  complete  satisfaction  of  the  whole  mortgage ;  for  the 
debt  being  the  husband's,  the  greater  proportion  of  it  ought  to  be  liquidated 
out  of  bis  assets ;  and  as  to  that  proportion  it  is  clear  the  executor  of  the 
jointress  may  hold  over  till  satisfied,  see  ante,  681,  in  the  text,  et  seq. ;  anfi 
according  to  note  (F)  in  that  page,  if  the  wife  could  prove  that  the  whole 
was  her  husband's  debt,  and  that  no  part  of  it  was  applied  to  her  use,  she 
would,  it  seems,  be  entitled  to  be  exonerated  of  the  entire  mortgage  out  of 
her  husband's  assets,  notwithstanding  she  concurred  In  onerating  her  portion 
of  the  estate  by  means  of  the  fine.  Et  vide  farther,  as  to  the  payment  of 
interest,  post,  920,  et  seq.  in  notis, 
\  685  1  (^)  This,  on  the  principle  of  ndvaycement,  it  being  considered  that  when 

Advancement,     a  hnsband  afiects  a  purchase  in  the  name  of  bis  wife,  he  does  it  for  the  pfir« 

pose  of  making  a  provision  for  her,  which  he  ift  morally,  legally,  and  equitably 
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flpnrviirorship,  if  there  are  assets  sufficient  to  pay  the  debts 
without  this  money ;  for,  in  this  case,  the  wife  is  in  the  nature 
of  a  joint  purchaser.  Thus^  where  G/s  personal  estate  was 
decreed  to  be  applied  to  the  p^iyment  of  debts  and  legacies 
in  ease  of  his  real  estate,  which  by  hb  will  was  made  liable 
thereto  {s) ;  and  Ids  widow  and  executrix^  now  the  wife  of  the 
defendant  B.,  upon  the  account  before  the  Master,  insisted, 
that  seyeral  mortgages  and  bonds  for  money  lent  by  her  hus- 
bandy  being  taken  in  the  name  of  the  husband  and  wife,  she 
was  entitled  thereto  as  surviyor,  and  that  the  same  ought  not 
to  be  brought  into  the  account  as  part  of  the  personal  estate : 
the  Master  having  stated  that  matter  specially,  it  was  insisted 
for  the  heirs,  that  the  wife  was  but  in  nature  of  a  tiiistee, 
the  money  being  the  husband  s,  which  if  paid'  in  the  Ufe-time 
of  the  husband,  would  have  fallen  into  his  personal  estate 
again,  and  he  would  not  have  been  accountable  to  the  wife; 
and  that  if  this  should  not  be  liable  to  debts,  the  husband, 
by  joining  his  wife  in  the  security,  might  defraud  all  hjs  cre- 
ditors: but  the  court  decreed  in  &vor  of  the  defendant^ 
against  the  heir  at  law. 

(«)  Chnte»  Hospital  v.  Budgiu^  St  Vern.  685. 


boand  to  do,  according  to  Sir  J.  Jekyll,  in  BanJu  v.  Sution,  i  P.  Wms.  70S. 
Betides,  a  wife  cannot  be  a  tmstee  for  her  hnsband  (except  perhaps  by  ex- 
press declaration),  which  rebnts  tlie  presumption  of  a  resnlting  trnst  in  the 
hatband's  favor.  See  Kingdom  v.  BrtdSg^ct,  2  Yem.  6f .  The  purchase  however 
in  this  case  is  voluntary ;  and^ therefore  its  effect  against  creditors  is  noticed 
by  the  learned  author  in  the  next  paragraph  of  the  text.  That  a  purchase  by 
SI  hosband  in  the  name  of  his  wife  will  not  be  considered  as  raising  an  im- 
l»lied  trust  for  him,  but  that  it  will  be  taken  as  a  beneficial  purchase  for  tho 
wife,  see,  in  addition  to  the  cases  cited,  Btuk  v.  Andrews^  9  Vern.  67.  S,  €. 
Pre.  Ch.  1.  post,  756.  Smiih  v.  Baker^  1  Atk.  585.  Glaister  v.  hewer,  8  Yes. 
199.  and  Rider  v.  Kidder ^  10  ibid.  567 ;  and  note,  if  a  copyhold  be  purchased 
by  tho  husband  in  the  joint  names  of  himself  and  his  wife,  they  will  both 
and  each  be  tenants  of  the  eniirety,  so  that  the  husband  cannot  alien  or  devise 
the  estate  to  the  prejudice  of  the  wife's  right  of  survivorship.  Green  v.  King, 
9  W.  Bla.  1211.  Back  v.  Andrews,  ubi  supra ;  and  Pwr^oy  v.  Rogen,  t  Lev. 
39.  As  to  what  purchases  shall  be  considered  advancements  to  children  and 
€»ther  relations,  see  RnmMl  t.  RmnboUf  S  Cox,  96,  cited  S.  C.  S  Eden,  15,  and 
cases  cited  in  Mr.  Eden's  n.  (d),  p.  17.  Rmielife  v.  Parkyn,  6  Dow  P.  R.  200. 
Jisrlese  ▼.  Frmiklin,  1  Swanst.  15.  2  Fonb.  Trea.  £q.  121,  5th  edit  1  Watk. 
Cop.  214.  2Madd.  Ch.  116,  2d  edit.  2  Rob.  Wills,  5. 127.  1  Scriv.  Cop.  465, 
ltd  edit,  and  Sug.  Yen.  &  Pur.  Chap.  X Y. 
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ft  * 

Not  againii        But  in  the  case  of  creditors  (t),  ike  husband  and  wife  beti^ 

joined  in  the  securitji  would  not  avail  her  against  them  (n). 

[  686  ]  It  was  held,  in  the  case  of  Brown  ▼•  Gibbs  {u)y  that  a  trust* 
that  term  bar-  term  should  not  be  removed  out  of  the  way  of  a  dowress,  even 
fatt^^^^hlir  ^  ^®*  ^^^  daim  in  against  an  heir  at  law ;  and  this  determi- 
devisee^  and      nation  was  confirmed  upon  the  first  hearim;  of  the  case  of 

Wray  v.  WiUiams  (x)  {o),  wherein  this  point  came  again  under 
consideration,  upon  a  claim  set  up  by  a  dowress  against  the 
.  devisee  of  her  husband,  who  defended  himself  by  a  trust  term, 
created  originally  to  defend  a  purchaser.  The  resolutions  in 
both  these  cases  were  founded  upon  the  determination  in  Lady 

(t)  GatUy  T.  Qwarely  cited  in  the  last  case. 

(u)  Pre.Cli.  97.  Mich.  1699.  [S,  C,  2  Freem.  «SS.— Ed.] 

(ar)  Pre.  Ch.  151.  S.  C.  1  P.  Wnis.  137.    «8th  Jone,  1700. 

Omirar  if  be*  (N)  Becaase,  as  to  the  wife  the  purchase  io  her  name  would  be  voluntary 
/ore  marriage,  and  fraudulent  against  creditors.  On  the  same  principle  the  decision  id 
wkai^'erediton.  SiUemany.  Aahdown^  i  Atk.  477.481,  seems  to  have  proceeded.     See   also 

Fletcher  V,  Sedley,  S  Vern.  490,  and  Mr.  Raitbby*s  note(l),  where  the  cases 
on  this  head  are  collected.    But  an  advancement  in  favor  of  a  child  will 
r  686*  1     ^  K^^  against  creditors,  iWatk.Cop.  t24;  and  if  the  mortgage  had  been 
made  in  the  name  of  the  husband  and  intended  wife    before    marriage,  it 
wonid  then  have  been  available  to  her  againat  creditors,  Oilb.  U.  p.  47  ;  and 
it  seems  that  the  husband  must  be  proved  to  have  been  indebted,  at  the  tim^ 
of  the  settlement,  to  the  extent  of  insolvency,  in  order  to  invalidate  the  set- 
tlement.     ChrUt't  Hospital  v.  Budgen,  3  Vem.  68S.      It  has  however  been 
strenuously  argued,  that  a  purchase  is  not  within  the  operation  of  the  act  of 
13  Elic. ;  for  as  the  purchaser  may  give  the  money  to  the  object  of  \m  bounty 
to  purchase  the  estate  for  himself,  he  may  by  tiie  same  reason  direct  a  con- 
veyance to  be  made  to  him,  see  Ath.  on  Sett.  Chap.  V. ;   and  this,  saya 
Mr.  Sngdcn  (V.  &  P.  542,  5th  edit.)  seems  to  be  the  better  opinion,  where  the 
ease  is  clear  of  actual  fraud,  citing  Fletcher  v.  Sedtey,  nbi  supra.    Proctor  r, 
Warren,  Sel.  Ca.  Ch.  78,  ami  8  Yes.  199.    With  respect  to  purchases  made  in 
the  name  of  a  wife  or  child,  by  persons  who  afterwards  become  bankrupts.  It 
is  necessary  not  only  that  they  should  not  be  indebted,  but  also  that  they 'should 
not  be  in  trade  at  the  time  of  malting  the  purchase.    See  Gluuler  v.  Uewet^ 
8  Yes.  195.    S^.  C.  9  ibid.  12.    11  iUd.  377. 
Wray  v.  Wil-      (O)  This  case  was  first  heard  before  Lord  Keeper  Wright,  who  declared 
Uame  revereed*  that  Lady  Williams  was  not  entitled  to  dower  of  the  lands  in  question,  there 

being  a  trust  term  subsisting  in  them  prior  to  the  marriage.  Pre.  Ch.  151. 
On  a  bill  of  review  ten  years  afterwards,  Lord  Harconrt  reversed  Lord 
Keeper  Wright's  decree,  and  ordered  that  the  plaintiff  (Lady  WilUams)» 
having  recovered  dower  at  law,  this  trust-term  that  Sir  B.  Wray,  the-  heir, 
had  set  up,  should  not  stand  in  her  way  in  equity.    1  P.  Wms.  1J9. 
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Radnor's  case  (y),  which  was  very  different  in  its  circuipstances ; 
thai  being  the  case  of  a  purclioser  for  valuable  consideration 
of  an  estate,  whereof  there  was  a  term  for  ninety-nine  years 
standing  out,  created  for  the  performance  of  several  trusts, 
and  afterwards- to  attend  the  inheritance;  by  assigning  over  of 
which,  the  husband  had  a  power  to  bar  his  wife  of  dower ; 
and  which  step  he  had  taken  to  secure  the  purchaser. 

But  the  injustioe  of  these  decisions  in  favor  of  the  heir  at  Co«<m  now  «t 

.  to  hew.  and  tf0* 

law  and  devisee  (the  latter  of  whom  was  a  mere  volunteer)  vitee. 
agidnst  a  dowress,  whose  title  is  particularly  favored  in  law 
(especially  where  the  contrary  was  held  respecting  a  jointress, 
who  was  considered  as  a  purchaser)  could  not  long  escape  the  L  ^*  J 
observation  of  the  court;  more  especially,  as  they  were  made 
expressly  upon  the  authority  of  a  case,  the  circumstances  of 
which  were  totally  different.  Accordingly,  this  doctrine  was 
revised,  and  the  contrary  determined  in  a  series  of  decisions. 

• 

Thus,  in  the  case  o(Hitchiny.Hitchin(z),  where  H.,  the  Dowress  re- 
plaintiff's  grandfather,  made  a  mortgage  for  500  years  (which  saiUfied  mort- 
was  satisfied,  and  after  his  death,  assigned  to  S.  his  relict,  who  f^S^Jn '^^*' 
was  entitled  to  dower  of  his  estate)  and  then  died,  leaving  the  ^V  ««^  *^»'- 
plaintiff's  father  his  son  and  heir ;  who  being  indebted,  made 
his  will,  and  thereby  devised  lands  to  his  wife  L.,  who  did  not 
mention  the  devise  to  be  in  satisfaction  of  her  dower,  and  de- 
vised the  residue  of  his  estates  unto  his  executors  until  his 
debts   paid.      L.  brought  her  writ  of  dower  and  recovered ; 
then  the  heir  brought  his  bill  to  be  relieved  against  the  re-  ' 
covery,  and  she  brought  her  bill  for  a  discovery  and  to  set  the 
term  out  of  the  way ;  and  it  was  decreed,  that  the   dowress 
should  be  relieved  against  a  satisfied  mortgage  term. 


(9)  Pr«.  Ch.  65.  Mich.  1694.  S.  C. 
iVern.  356.  t  Ch.  Ca.  17;^,  and  in 
£q.  Ca.  Abr.  219,  by  tlie  name  of 
Bodmin  v.  Vaniebendy,  S,  C.  Show. 
Pari.  Ca.  68.  et  vide  HiU  v.  AdoMM^ 
S  Atk.  208 ;  [and  BuU.  Co.  Litt  S08  a. 
note  (1),  wber6  the  jadgoient  of 
Lord  Hardvicke  if  fully  given.    This 


ease  of  HUl  v.  Adama  is  also  reported 
in  Amb.  6,  and  2  Freem.  211,  snb 
nomine  Swwunock  v.  Lj^/furd.— Ed.] 

(z)  Pre.  Ch.  ISS.  Mich.  i700.  S.  C. 
2  Vcm.  403.  [8.  C.  2  Freem.  241» 
and  1  £q.  Ca.  Abr.  218,  pi.  18,  wbtoh 
seems  to  be  tlie  same  case,  but  dif- 
ferently stated.— £tf.]^ 
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BatUfied  end  The  case  (a)  of  a  satisfied  or  unsatisfied  mortgage  term^ 
term  dLnH'  seems  to  differ  only  in  this ;  that  in  the  one^  the  court  gives 
fH^f  M  to    ^jjg  dowress  relief  absolutely^  in   the  other,  upon   terms  of 

keeping  down  a  third  of  the  interest,  or  paying  a  third  of  the 
principal:  but  as  to  the  mortgagee,  the  dowress  must  pay  the 
whole  money,  and  hold  over  for  the  residue, 

i2^^*  Jliio       '^^^  ^^^^  resolution,  as  to  trust  terms,  was  farther  settled, 
term  r emoted    upon  a  bill  of  review  brought  upon  the  case  of  WiUiams  v. 
**""  3f  •  JYray  (6),  in  which  Lord  Keeper  Wright's  decree  was  reversed ; 

and  also  in  the  case  of  Higfard  v.  Higford;  both  of  which 
resolutions  were  made  by  Lord  Keeper  Harcourt,  and  firmly 
established  the  law,  that  a  dowress  having  recovered  at  law, 
a  trust  term  set  up  should  not  stand  in  her  way  in  equity. 

At  ogairnt  So  in  the  case  of  Dudley  v.  Dudley  (c),  it  was  held,  that  a 

'  trust  term,  attending  upon  the  inheritance,  should  be  removed 

in  favor  of  a  dowress  against  an  heir  at  law  (p). 

(a)  Bamka  v.  Sutton,   t  P.  Wms.  1710.  Sed  vide  2  P.  Wins.  707,  where 

700.  this  case  is  said  to  have  been  deter- 

(6)  Wiliiamt  v.  TTnqr,  1  P.  Wins,  mined  in  Easter  Tenn,  1711. 

137.  Hil.  1710.   Uigfmi  v.  Higfordj  (c)  Pre.  Ch.  S41.    S.  C.   1  Eq.  Ca. 

lEq.  Ca.  Abr.  «19,  pi.  5.    Easter,  Abr.  219,  pi.  5.  Easter,  1711. 


Term  removed      (P)  As  against  an  beir  at  law,  devisee,  or  volunteer,  an  attendant  tern 
do^TMf  when    ^^^  ^  removed  oat  of  the  way  of  the  dowress,  that  is,  she  will  be  entitled  te 

dower  as  against  those  persons,  notwitlistanding  the  term.    MiteheU  v.  Refnoldey 

[  688  1       ^"^1*  ^*  Li<^  <09  ^9  lAtter  end  of  note  there.    But  as  against  a  purchaser 

for  valaable  constderailon,  who  has  obtained  an  actual  assignment  of  the  term 

to  his  own  trastee,  the  widow  will  have  no  efTectual  remedy,  and  she  must  lose 

her  dower.    Ibid,  et  vide  ante,  vol.  i.  483,  t»  asfts,  where  this  subject  is  coo- 

siderably  enlarged  on*    The  principles  on  which  this  protective  doctrine  of 

attendant  terms  is  fonnded.may  be  thns  shortly  explained  :— 

M  law    term        ^^  ^''®  rultB  of  the  common  law  it  is  customary,  i'n  giving  judgment  on  a 

virtuaUff  de^      writ  of  dower,  to  except  the  interest  of  the  termor,  if  it  appears  to  the  eonrt 

prjeet  widow  rf  ^^^  ^^  |^^  ^^  created  prim-  to  the  title  of  dower.    This  is  effected  either 
4tower» 

by  giving  judgment  opecioUy^  that  tbe  demandant  shall  recover  seisin  of  the 

rereroioHf  upon  which  a  writ  of  hnb.  fae.  ««tV.  is  awarded  to  the  sheriff,  with 

A  proviso  ^uod  ten.  adriermin,  annor.nom  expeUaivr;  or  by  giving  judgment 

generally^  with  a  eeooet  exe^utU  during  the  term.    Bodmyn  v.  Ckild^  Com.  Rep. 

185.     9VheotUy  v.  Beotj  Noy,  65.    S.  C.  ^  Cro.  Jac.  564.    The  former  mode  is 

adopted  where  there  is  any  rent  reserved  upon  the^  lease  A>r  jrears,  in  onHer 
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But  a  wife  is  not  entitled  to  dower  (cJ),  out  of  the  equity  of  No  dower  of  ' 
redemption  of  a  mortgage  in  fee.  ,  ^del^itmoy' 

mortgage  im 
(d)  1  Atk.  606.    3  P.  Wins.  «S4,  5.  [ct  vide  post,  699,  et  »eq.— Ed.]  fee. 


%o  eoable  the  dowrcss,  as  the  reversioner,  to  obtain  the  benefit  of  the  rent ; 
and  althongh  the  rent  reserved  be  but  a  pepper-corn,  it  seems  that  tlie  dowress 
will  be  entitled  to  an  immediate  execntion.  See  Pheaaant  v.  Pheaeant,  S  Ch. 
Bep.  69.  Tiffifi  v.  Tiffin,  3  Freem.  66.  Anon.  Owen,  3«,  pi.  2.  Portington  v. 
Bfmunontf  Winch, 79.  Fo^amh*9  ease,  Oodb.  165.  1  Roll.  678,  tmd  Stoughlon 
T.  Ldigky  1  Taant.  40i.  If,  however,  there  be  no  rent  payable  in  respect  of 
the  temi,  as  if  lands  are  limited  or  devised  to  one  £6r  years,  with  remainder 
to  another  in  fee,  or  on  a  common  demise  with  no  clause  of  reservation,  ex- 
ecution will  be  stayed  daring  the  continuauee  of  the  term,  as  no  benefit  conid 
arise  to  the  dowress  from  her  obtaining  seisin.  Perk.  s.  333,  and  see  Brown 
y.  Gibbet  Pre.  Ch.  97.  9  Freem.  S33.  Godb.  165.  Judgment  then  being 
given  merely  of  the  reversion  and  rent,  with  an  immediate  execution,  if 
there  be  any  rent  reserved  on  the  term ;  or  of  the  rever:iion  along  with  a  eeeeet 
exeeuiio  daring  the  term,  if  there  be  no  rent  reserved  thereon,  it  is  apparent 
that  the  widow  to  all  purposes  of  benefit,  will  at  law  be  deprived  of  her 
dower. 

A  court  of  equity,  however,  regards  the  purpose  for  which  the  term  was   Contra  in  epd 
created,  and  views  tlie  extent  to  which  the  owner  of  the  reversion  is  interested  ^  againet  heirp 
therein.    It  declares,  that  when  the  trust  or  purpose  of  the  term  is  satisfied,  ^oluntur. 
the  ownership  of  the  term  shall  belong  in  equity  to  the  owner  of  tlie  freehold 
and  inheritance,  whether  it  be  declared  by  the  original  conveyance  to  attend 
the  inberitauce  or  not ;  that  the  trustee  shall  bold  the  term  for  the  benefit  of 
the  proprietor  of  the  fee  ;  and  that  the  term  shall  be  considered  as  part  of  the 
inheritance,  yet  not  merged,  but  so  attendant  upon  tlie  fee  as  to  follow  and 
accompany  it,  aad  every  right  and  interest  growing  ont  of  it,  either  by  ope" 
fjoilon  of  (flip,  or  by  the  agreement  of  the  parties.    In  a  late  ease,  the  Master 
of  the  Rolls  said,  '*  Every  description  of  ownership  shall,  in  its  order,  degree, 
and  proportion,  liave  a  use  in  tlie  term  commensurate  with  the  interest  ex- 
ktiDg  in  the  inheritance.**     ManndreU  v.  MaudreU^  7  Ves.  578.    When  there« 
fi»re  dower  arises,  the  term  in  a  proportion  is  jost  as  much  attendant  on  that 
iliterest  growing  out  of  the  inheritance,  as  before  it  was  attendant  on  the  io- 
heritance  during  the  husband's  life;  consequently  the  heir,  devisee,  or  vo- 
lunteer, althongh  he  can  avail  himself  of  the  term  at  law,  yet  he  will  not  be 
permitted  in  equity  to  defeat  by  it  the  widow's  claim  to  dower ;  for  she  liaving 
a  certain  quality  of  interest  in  the  inheritance  as  well  as  such  heir,  devisee,  or 
volunteer,  a  court  of  equity  will  consider  her  to  have  a  corresponding  interest 
ip  the  term.    Hence  theii  arises  tl|e  widow's  equity  against  her  husband's  heir^ 
devisee,  and  volunteer. 

In  Squire  v.  Complon,  9  Vin.  Abr.  2f  7,  pi.  60.     89  C.  t  £q.  Ca.  Abr.  387,  As  aho'agmhti 
pi.  7,  it  was  made  a  question  whether  the  assignees  under  a  commission  of  ^"^i««  tn 
bankrupt  could,  by  taking  an  assignment  of  a  mortgage  term  prior  to  the  title  ,  ^^ 

ef  dower  protect  their  estate  froni  the  wife's  claim  ?    It  was  insisted,  that 
'CCCdltors  and  assij^qeei  of  coinmissioners  of  bankrupt  stood  only  in  th^  plaoa 
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This  distinction  {e)  between  a  mortgage  in  fee  and  a  mort- 
gage for  a  term  of  years,  appears  to  have  taken  its  rise  from 

(e)  Vide  Godwin  v.  Winsmore,  2  Atk.  526. 


of  the  bankrupt,  find  since  such  an  assignment  to  the  bankrupt  himRelf  or  his 

heir  woald  not  protect  tlie  estate  from  a  title  of  dower  in  the  hands  of  the 

heir,  neither  woidd  it  protect  the  estate  in  tlie  !iaiid«  of  the  creditors  of  the 

bankrupt,  or  in  the  hands  of  the  assignee  of  the  commissioners ;  and  that  thi» 

varied  the  present  case  from  the  case  of  Lady  Radnor  \,Vandebendy,  in  Dom. 

Proc.  where  it  was  held,  that  such  a  prior  term  should  protect  tlie  estate  from 

dower  in   the  hands  of  a  purchaser.    The  decree  was,  that  the  widow  should 

be  let  into  her  dower, — keeping  down  the  interest  of  a  third  part  of  the 

mortgage  [that  is,  a  third  part  of  the  interest  of  the  whole  mortgage,  see 

post,  p.  922,  S,  4.] 

Bni  nfii  against       That  same  principle  that  extends  to  deprive   the  husband's  heir,  devisee, 

viorigftgee  ana  yoi^nj^-^j.^  ^^^  assignee  of  bankrupt  of  the  benefit  of  the  term,    applies 

whtn,  equally  against  a  purchaser  who  stands  precisely  in  tlie  husband's  place.    The 

term  accompanies  the  freehold  and  inheritance  in  the  mode  and  manner  in 
which  it  was  attendant  npon  the  same  hrfore  the  inheritance  was  conveyed. 
If,  therefore,  a  purchaser  merely  take  a  conveyance  of  the  freehold  and  in- 
heritance, the  vendor's  widow  will  be  entitled  to  dower  notwithstanding  the 
term ;  for  thai  was  her  equity  as  against  her  hnsband,  and  the  conveyance  of 
the  reversion  merely,  cannot  alter  tliat  equity  in  favor  of  a  purchaser.  If, 
however,  the  purchaser  procure  an  actual  assignment  of  the  term  to  a  trustee 
of  his  own  nomination,  it  has  been  settled,  that  such  assignment  will  protecf 
him  against  the  title  of  the  widow,  altbongh  he  have  notice  of  the  dower 
previously  to  his  purchase.  See  MaundreU  v.  MaundreU,  10  Ves.  272.  8.  C. 
7  Ves.  567.  And  it  is  observable  that  a  mortgagee  is  a  purchaser  within  tlie 
Bcope  of  this  rule.  If,  therefore,  he  procure  the  assignment  of  an  outstanding 
satisfied  term,  it  will  protect  his  security  from  the  dower  of  the  mortgagor** 
widow.  Wynn  v.  WiUimM^  b  Ves.  ISO.  Mole  v.  Smithy  ante,  vol.  i.  484, 
still  standing  for  jnd<;ment.  Indeed,  for  all  purposes  of  security  to  a  mort* 
gagee,  the  term  is  in  practice  usually  relied  On  as  a  sufficient  protection  against 
the  dower,  though  as  to  a  purchaser  it  has  been  already  noticed  that  a  fine  is 
in  many  instances  required.  See  ante,  vol.  i.  433,  484,  in  notis.  The  uniform 
opiuion  of  the  profession  is,  that  the  term  must  be  aetttolly  assigned  to  a  tmstee 
for  the  purchaser,  if  it  be  intended  to  be  nsed  as  a  bar  to  the  wife's  dower. 
See  Sog.  V.  &  P.  378,  5th  edit.  And  Lord  Eldon  has  said,  that  such  assign- 
ment must  be  **  in  the  very  transaction"  of  the  purchase  or  raiortgage,  which 
keems  to  imply  that  it  will  be  unavailable  if  taken  t^fter  the  purchase  or  mort- 
gage has  been  completed.  See  ante,  vol.  i.  483,  in  noti»,  Mr.  Kelt  deduces 
this  roficlusion  from  MaundreU  v.  MaundreU,  ubi  supra,  as  a  settled  principle^ 
namely,  *'  that  a  purchaser,  to  avail  himself  of  an  outstanding  term,  nifist 
have  procured  an  assignment  of  it,  or  a  declaration  of  trust,  or  hate  obtained 
yossession  of  the  deed  which  created  it,*'  1  Bro.  C.  C.  326,  n.  (l).  Belt's  edition. 
So  much  of  this  passage  as  is  in  italics  mast^  as  a  general  rale,  he  denied  to 
b«  law. 
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the  equity  of  redemption  of  the  fonner  having  been  consi- 
dered as  analogous  to  a, pure  trust;  of  which  it  was  formerly. 


The  term  xte  have  been  speaking  of  is  a  satisfied  term,  and  it  dioald  be  re-   j^  term  nti  sd- 
mcmbered  lliat  the  preceding  observations  are  applicable  to  a  satisfied  term  ^^fi^y  widow 
only,  bat  the  period  when  the  term  becomes  satisfied  and  attendant,  whether  ^!^_  ^  ^^ 
before  or  after  marriage,  is  immaterial,— that  it  be  created  before  marriage  is  ^eemini^. 
all  that  is  reqnisite.    If  the  term  be  created  after  marriage,  the  mortgage 
will  be  subject  to  Ihe  dower  and  not  the  dower  to  the  mortgage,  unless  indeed 
the  wife  rhall  have  debarred  herself  of  dower  by  joining  in  a  fine  or  recovery, 
and  thftn  only  to  the  extent  of  Hie  charge  or  incmnbrance  created  by  snch  as* 
sorancc,  as  stated  in  a  preceding  note,  see  ante,  677,  8,  n.  (D).    If  a  mort* 
gage  for  years  executed  before  marriage,  be  still  snbsisting  at  the  husband's 
death,  tlien  in  the  event  of  a  pepper-corn  rent  having  been  reserved  on  the 
term,  the  widow,  we  have  seen,  will  have  judgment  for  a  third  part  of  tba 
rcTersion  and  a  third  part  of  this  rent  as  incident  thereto,  which  being  an 
immediate  interest  in  tlie  premises  though  a  minute  and  barely  appreciable  one, 
will  entitle  her  to  redeem  the  whole  mortgage,  and  to  proceed  against  the  heir 
or  reversioner  for  contribution.    If  the  termor  be  not  in  possession,  she  will 
be  entitled  to  enter  on  the  premises  and  receive  the  rents  and  profits  subject 
to  the  charge.    She  will  likewise  be  entitled  to  have  the  land  exonerated  oat 
of  the  husband's  personal  estate,  as  mentioned  in  a  former  note,  see  ante,  681,      r  QQQ  1 
■.(F).    If  the  term  have  no  rent  reserved  upon  it,  as  is  frequently,  indeed 
generally  tlie  case  in  wills  and  marriage  settlements,  (where  the  term  is  raised- 
ibr  the  piirpo»e  of  portioning  or  otiierwise),  it  sliould  seem  to  follow  from  the 
preceding  observations,  that  since  no  rent  is  reserved,  judgment  can  be  given 
of  a  third  part  of  the  reversion  only,  with  a  stay  of  execution  during  the 
term,  and  consequently  that  the  wife  havmg  no  present  interest  in  tlie  term 
eannot  redeem.    But  we  have  seen  that  a  remainder-man  or  reversioner  may 
redeem,  ante,  vol.  i.  519,  n.(L);  and  it  is  observable,  that  in  DudUy  v.  Dudley^ 
ante,  687  a.  In  the  text,  where  the  wife  of  a  tenant  in  tail  recovered  dower 
•t  law  witli a  cesser  execuih  during  the  term,  it  was  decreed  in  equity,  that 
ihe  do  wrest  should  have  the  benefit  of  the  trusts  of  the  term,  as  to  a  third  pari 
of  the  profits  above  the  charge  of  the  annuities,  and  that  the  trustees  should 
account  to  her  for  the  third  part  accordingly  from  the  death  of  her  husband, 
and  from  time  to  time  for  the  future  rents  and  profits  during  the  term,  and 
that  the  term  should  stand  charged  tlierewith  during  her  life.    Indeed  a  dis- 
tinetion  never  appears  to  have  been  drawn  as  to  equitable  relief,  between  the 
CMC  of  a  dowre«s  who  has  had  extcuiion  of  her  judgment  at  law,  and  so  be- 
come to  all  intents  and  purposes  tenant  for  life  of  the  reversion,  and  entitled 
to  be  let  info  possession  as  against  the  trustee  of  the  term,  and  the  case  of  a 
dowress  who  has  recovered  judgment  with  a  stay  of  execntiou,  and  who  eon- 
tequenlly  cannot  entitle  herself  even  to  the  ownership  of  the  reversion ;  al- 
though it  might  certainly  have  been  open  to  contend  that  the  cases  afforded  a 
distinction,  since  in  the  former  instance  the  dowress  merely  comes  into  equity 
to  have  the  trust  execnted  for  her  benefit,  as  the  complete  owner  pro  tempore 

of  die  reversion,  by  virtue  of  her  recovery  at  law;  while  in  the  latter  case,  j 

she  comes  to  have  a  title  Qi»de  good  in  equity)  which  is  not  available  at  law* 
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and  is  now  generally  understood ^   dower  cannot  be ;  as  well 
because^  in  such  case,   there  is  no   seisin  by  the  husband. 


daring  the  existence  of  tiie  term,  or,  as  it  bath  been  eipresaed,  to  l>e  relieved 

against  that  very  jadgment  npon  which  she  founds  her  title.    See  Park,  on 

Dow.  S65. 

Whahir^  covt'      The  tenant  cannot  plead  a  prior  terAi  of  years  ia  ftor  to  an  action  on  a  writ 

«iJiilraS«  «mA  ®^  ^^^^^9  for  it  is  in  fact  no  bar,  but  he  may  plead  it  in  delay  of  execation 

jicieni    indem'  ^^^  to  save  himself  tlie  damages,  if  no  rent  be  reserved  on  the  term ;  or  if 

niiy  agavut      such  rent  be  reserved,  be  may  pray  that  the  demandant  be  endowed  of  the 

€oH9itt  wrH  of  >^®^^>^>on  and  the  rent    See  Booth  v.  JLiadsey,  2  Ld.  Ra>m.  1294.    Anonywwu$f 

dower.  t  Mod.  18.    VUUro  v.  HattU^f  t  Serj.  Wils.  49.    If  damages  are  obtained  npon 

a  verdict  in  such  an  action,  the  statute  of  Gloneester  (6  Edw.  l.  c.  l.  sec.  2\ 
gif  es  the  demandant  costs ;  but  if  no  damages  are  given,  the  demandant,  al- 
though she  obtain  judgment  for  her  dower,  must  pay  her  own  costs.    Lord 
HardwiclLe  has  said,  that  tlie  covenant  against  incumbrances  generally  intro* 
doced  in  mortgage  and  purchase  deeds,  wiU  indemnify  the  purchaser  or  mort- 
gagee against  such  danMges  and  costs.    Swannoek  v.  Ljiffordy  Butl.  Co.  Litt. 
SOS,  a,  n.  (]).    Bat,  as  remarlced  in  a  preceding  page,  (see  ante,  vot  i.  48St 
M  Rofis),  a  purchaser  may  fairly  require  an  adequate  indemnity  against  the 
costs  of  any  suit  instituted  by  the  widow  to  recover  dower,  and  it  will  be  for 
him  to  consider  whether  the  vendor's  own  covenant  against  incumbrances  ge- 
nerally, will  a^brd  tbat  ample  security  which  is  required.    Lord  Eldon,  in 
^  Inneo  v.  Jaekoon,  16  Ves.  566,  thus  expresses  himself  of  a  covenant  for  further 
assurance.    '<  The  covenant  for  further  assurance  does  in  terms  amount  to  an 
agreement  to  levy  a  fine,  jast  as  if  it  had  been  so  expressed;  and  if  the  mort- 
gagee's title  would  not  have  been  good  without  a  fine,  I  apprehend  an  actios 
might  have  been  maintauaed  by  him  npon  that  covenant ;  or,  upon  the  prin- 
ciple of  a  certain  class  of  cases,  [see  post,  707, 8]  perhaps  this  court  would 
bitve  decreed  the  husband  to  procure  his  wife  to  join  in  levying  a  fine." 

The  cases  on  the  snbjectof  this  note  are  numerous.    The  following  are  the 
principal,  in  addition  to  those  naentioned  in  the  text :  SneU  v.  Cky,  t  Vern, 
S24.    HamUtom  v.  JfoAua,  1  P.  Wms.  118.    Squire  v.  Com^n^  9Vin.  Abr. 
2S7,  pi.  6.    S.  C.  «  £q.  Ca.  Abr.  387,  pi.  7.    Donmer  v.  Fortetew^  3  Atk.  ISl. 
MUduU  V.  AtyiMlds,  Butl.  Co.  Litt.  208  a.  latter  end  of  n.  (1).    &  C.  1  Atk. 
^4.     Wynn  v.  IKiOiauit,  5  Vet.  Ida    BiawdreU  v.  MtumdreU,  7  Ves.  567. 
S.C.  affirmed  on  appeal,  lOVes.  246.    Simptan  w.  G^eridfe,  lMadd.Rep, 
618.    And  see  further  ante,  vol.'i.  483,  n.(A).  sec.  iiu  3.    AUhmnfm  Angles 
sry,  Gilb.  £q.  Ca.  16.    S.  C.  1  3tra.  is.    Dong,  tb,  and  Lan^ee*  cose,  10  Co. 
49  b. 
As  a  corollary  it  may  be  remarked,  that  from  the  preceding  observations  it 
widow  id  every  should  seem  to  follow,  that  in  every  case  of  a  mortgage  for  years,  whether 
Soi!w*<wrwi/y  ^^^^^  ®'  *ft«'  marriage  or  whether  the  mortgage  be  satisfied  or  not,  the 
^  redemplum    widow  by  a  circuity  will  become  entitled  to  a  beneficial  estate  in  dower,  ex- 
OM  morignge      oept  in  the  instance  of  a  purchaser  procuring  an  actual  assignment  of  a  satis- 
fied term,  created  previously  to  the  marriage  to  attend  the  mheritaoce ;  and 
the  case  of  a  purchaser  kmying  sul^ect  to  a  mortgage  for  years,  and  paying  off 
tUe  monfy  during  the  life  of  the  vendor,  and  taking  au  assignment  of  tho 
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"which,  at  law,  is  necessary  to  consummate  the  title  of  dower 
in  the  wife,  as  that,  by  the  preamble  to  the  statute  of  uses,  it 
was  recited,  that,  by  means  of  uses,  the  wife  was  defeated  of 
her  dower,  from  whence  it  appeared,  that  the  wife  of  cestui 
que  use  was  not  dowable  at  common  law;  and  if  so,  then  the 
conclusion  necessarily  followed,  that  as  an  use  at  common  law 
was  the  same  as  a  trust  since  the  statute,  the  wife  could  no 
more  be  endowed  of  a  trust  shice  the  statute,  than  at  common 
law,  and  before  the  statute,  she  could  of  an  use.  And  as  the 
analogy  to  uses  had  great  weight,  originally,  in  establishing 
this  nde  as  to  trust  estates,  so  the  common  practice  of  con- 
veyancers, founded  thereupon,  in  placing  the  legal  estate  in 
trustees  in  order  to  prevent  dower,  (which  made  the  letting  in 
that  claim  upon  trusts  contrary  to  former  opinions,  of  danger- 
ous consequence  to  old  titles)  rendered  the  courts  of  law  very 
jealous  of  breaking  in  upon  this  rule ;  it  having  been  thought 
safer  to  abide  strictly  by  the  rule  of  law,  even  in  cases  where 
the  reason  of  it  did  not  apply,  ttian  to '  shake  the  foimdation 
of  ancient  titles,  by  permitting  nice  and  curious  exceptions  to 
be  made  to  the  general  rule. 

Therefore,  although  this  rule  of  law,  as  to  a  dowress  cbdm-  Banks  o.  Sat- 

•        1  I*    \  •         /•       3  •  p  •      ton,  (whtrem 

ing  dower  out  oi  the  eqmty  of  redemption  oi  a  mortgage  m  the  coutrarf, 
fee,  was  attempted  to  be  broke  through  in  the  case  of  Banks  JS«i!f!&e  «Sm 
y.  Sutton  {/)y  (in  which  case,   this  doctrine  was  gone  into  by  po^>699etieqm 
Sir  Joseph  Jekyll,   Master  of  the  Rolls,  in  a  learned  and 
elaborate  argument,  and  it  was  resolved,  that  a  woman  was  en- 
titled to  dower  out  of  the  equity  of  redemption  of  a  mortgage 
in  fee)  yet  in  a  later  case,  in  which  this  question  came  before 
the  Lords  Commissioners  of  the  great  seal,  that  decision  of 
Sir  Joseph  Jekyll  was  over-ruled,  and  the  resolution  in  the      [  692  ] 
case  of  Banks  v.  Sutton,  as  to  this  point,  taken  as  a  general 
position,  held  not  to  be  law  (q)^ 

(/)  2  P.  Wms.  700.    Vide  S  ibid.  «S2,  n.  (B). 

term  to  a  trustee  of  his  own  nomination  to  attend  the  inheritance,  most,  it  is 

conceived,  be  considered  as  inclnded  witliin  the  spirit  and  meaning  of  this 

exception. 

.  (Q)  It  may  not,  however,  be  amiss  jnst  to  advert  to  the  leading  features  of  Dowira  Moral, 

hte  Honor's  judgment  in  that  case,  notwithstanding  it  has  been  over-ruled,  ^^h^^^i^ 

**  All  kinds  of  dower,"  observed  Sir  Joseph  Jekyll,  ^  were  institateJ  for  the 
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cobsifltence  of  the  wife  during  her  life;  wliich  right  of  dower  it  not  only  a 
legal  but  a  moral  right.    The  relation  of  husband  and  wife  as  it  is  the  nearest, 
so  is  it  the  earliest,  and  therefore  the  wife  is  the  proper  object  of  the  care  and 
kindness  of  the  husband ;  the  husband  is  bound  by  the  law  of  God  and  man 
to  provide  for  her  during  his  life,  and  after  his  death,  the  moral  chUgtsthn  is 
not  at  an  end,  but  he  ought  to  take  care  of  her  provision  during  her  own  life. 
This  is  the  more  reasonable,  as  during  the  coverture,  tlie  wife  can  acquire  no 
property  of  her  own ;  if  before  her  marriage  she  had  a  real  estate,  this  by  the 
coverture  ceases  to  be  hei-'s,  and  the  right  thereto,  whilst  she  is  nlarried,  vests 
in  the  husband ;  Iter  personal  estate  becomes  his  absolutely,  or  at  least  is  sub- 
ject to  his  controul ;  so  that  unless  she  has  a  real  estate  of  her  own  (which  is  the 
case  but  of  few,)  she  may  by  his  death  be  destitute  of  the  necessaries  of  life, 
nnless  provided  for  out  of  his  estate  by  a  jointure  or  dower.    As  to  the  hus- 
band's personal  estate,  unless  restrained  by  special  custom  (which  very  rarely 
takes  place),  he  may  give  it  all  away  from  her  t  so  that  his  real  estate  (if  be 
had  any),  is  the  only  plank  she  can  lay  hold  of,  to  prevent  her  sinking  under 
distress.    Thus  is  the  wife  said  to  have  a  moral  right  to  dower.    Dower  also  is 
a  legal  right  created  bylaw;  which  settles  the  quality  of  the  estate  out  of 
which  the  wife's  dower  arises,  and  likewise  ascertains  the  quantum  thereof. 
Marriage  a       Dower  is  also  an  equitable  rights  and  such  a  one  as  is  a  foundation  for  relief 
^eoo  eonsidtt'    ^  ^  court  of  eqnity  :  it  arises  from  a  contract  made  upon  a  valuable  consi- 
deration ;  marriage  being  i.<?  its  nature  a  civil,  aud  in  its  celebration,  a  sacred 
contract ;  and  the  obligation  is  a  consideration  moving  from  each  of  the  con- 
tracting parties  to  the  other ;  from  this  obligation  arises  an  equity  to  the  wife, 
in  several  cases,  without  any  previous  agreement ;  as  to  make  good  a  defective 
exccutioQ  of  a  power,  a  defective  conveyance,  or  supply  the  defect  of  a  sur- 
render of  a  copyhold  estate  ;  in  all  which  the  court  relieves  the  wife,  and 
makes  a  provision  for  her,  where  it  is  not  unreasonable  or  injurious  with  re- 
spect to  otlierji/'    Sir  Joseph  Jekyll  then  went  into  an  elaborate  review  of  the 
cases  which  bore  directly  or  indirectly  on  the  point  before  him,  and  concluded 
by  declaring,  that  he  did  not  know,  nor  could  find  any  instance,  where  dower 
of  an  equity  of  redemption  was  controverted  and  adjudged  against  the  dow« 
jress,  and  as  there  were  authorities  in  cases  less  favorable,  therefore  he  de- 
clared, tliat  the  plaintiff  being  the  widow  of  tlie  person  entitled  to  the  equity 
of  redemption  of  the  mortgage  in  question,  (being  a  mortgage  in  fee)  she  bad 
a  right  to  redeem.    See  t  P.  Wms.  718,  19. 
Bitiinction    ia      I»  ^he  above  case.  Sir  Joseph  Jekyll  seemed  strongly  inclined  to  take  a 
4f»viir  between  distinction  between  a  trust  created  by  the  husband  himself,  of  which  he  ad* 
hu^boMd  and      ^^^^^  &  woman  was  not  endowable,  and  a  trust  created  by  another  person* 
^rttsl  created  by  **  That  the  wife  shall  not  have  dower  of  a  trust  created  by  the  husband,"  he 
Am  attcestor,      remarked,  "  or  (which  is  all  one),  of  a  purchase  made  by  him  hi  a  trustee's 

name,  may  be  reasonable,  since  it  may  be  presumed  to  be  dond  with  intent  to 
bar  dower,  and  every  man  may  do  as  he  pleases  with  his  own.  Accordingly, 
it  has  been  commonly  practised  for  a  purchaser  to  take  a  conveyance  in  his 
own  name  and  in  the  name  of  another  person,  as  trustee,  purposely  to  pre- 
Tent  dower.*'  But,  ^*  I  would  not  take  it-upoii  myself  to  determine,  whether 
a  wife  shall  have  dower  out  of  a  trust  of  the  inheritance,  where  it  is  created, 
not  by  the  husband,  but  by  some  other  person,  and  no  time  limited  for  con- 
veying the  l?gal  estate ;  when  that  comes  to  be  the  ca^Ci  it  will  be  time  enough 
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The  case  I  allude  to,  was  that  of  Dixon  widow  ofAbraXum       B^xm 
Dixon  V.  Sir  George  SamUe  and  others  {g)y  which  came  on  SamXk  Mttd. 

(f)  JDisMi  ▼.  SwoQkf  rth  NoTember,  178S.   [^9.  C.  shortly  stated  1  Bro. 
C.  C.  SjS5.— £d.] 


to  detennioe  It."    See  2  P.  Wms.  709.  715.    Lord  Talbot  decided  the  case  of 
AHwne^'General  ▼.  SeoHy  Ca.  temp.  Talb.  1S8.    (S.  C.  Sug.  V.  &  P.  Append. 
Mo.  xviL  p.  33,  5th  edit.)  without  any  regard  to  this  distinction,  and  Lord 
Hardwicke  in  Goodwm  v.  WvMmore^  2  Atk.  535,  said,  a  distinction  was  taken 
by  Sir  Joseph  JekyU  in  Battles  v.  SiU(0m,  «  P.  Wms.  707.  709,  in  regard  to  a 
tmst,  where  it  descends  or  conies  to  the  husband  from  another,  and  is  not  cre- 
ated by  himself ;  hot  Lord  Hardwicke  tlioaght  there  was  no  ground  for  such 
a  distinction,  for  it  was  going  on  suppositions  which  held  on  both  sides  \  and, 
at  the  latter  end  of  tlie  report,  Sir  Joseph  Jckyll  seemed  to  be  very  diffident 
of  it  himself  and  rested  chiefly  on  another  point  of  equity,  so  that  it  was  nm 
anthority  In  point    But  his  Lordship  added,  ''  there  is  a  late  authority  in  di- 
rect contradiction  to  the  distinction  above  taken  in  Banks  ▼.  SuUon^  [namely], 
the  case  of  the  Attorney -(General  ▼.  Scott"  (nbi  supra).    So  also  in  Burgess  y% 
Wkeatff  Sir  Thomas  Clarke  remarked,  that  the  distinction  made  by  S^ir  Jo« 
seph  JekyU  was  founded  on  too  precarious  a  reasoning  to  go  upon.    The  hus- 
band, he  observed,  found  the  estate  subject  to  the  trust  created  by  the  ances- 
tor t  who  oonld  say  that  he  intended  the  wift  to  be  dowable  ?    Who  could  say, 
that  if  lie  had  not  found  the  estate  under  a  trust,  he  might  not  have  created 
such  a  trust,    l  Wm.  Bl.  138,  and  see  ibid.  161.    S,  C.  1  Eden  Rep.  S«4.  On 
the  authority  of  these  observations,  we  may  venture  to  affirm,  that  the  dis- 
tinction alluded  to  by  Sir  Joseph  JekyU  is  without  foundation. 

His  Honor  also  adverted  to  the  distinction  which  lias  inexplicably  crept  in   Origin  qf  dig^ 
respecting  dower  and  curtesy  of  an  equity  of  redemption — the  former  being  tinetion  as  <# 
denied,  and  the  latter   allowed.    He  said  he  could  not  but  wonder  how  it  ^g^ aUowinr  * 
came  to  be  thought,  that  a  tenant  by  the  cnrtei^y  was  entitled  to    relief  in  ewrtety  qf  m 
equity  more,  or  farther,  than  a  dowress,  and  particularly,  that  a  tenancy  by  '*'*('** 
the  curtesy  might  be  of  a  trust  estate,  but  not  dower ;  wiiich  was  no  less  than 
ft  direct  opposition  to  the  rule  and  reason  of  the  law  allowing  dower  of  a  seisin 
in  law,  but  not  a  tenant  by  the  curtesy,  because  the  wife  could  not  gain   an 
actual  seisin,  Imt  the  husband  might;  which  reason  held  in  a  trust-estate,  for 
the  wife  could  not  gain  or  compel  a  trustee  to  convey  the  legal  estate  to  the 
hnsband,  but  the  husband  himself  might ;  therefore  if  any  distinction  was  tO 
be  made,  dower  (it  seemed  to  his  Honor)  ought  to  have  been  preferred  to 
curtesy.    2  P.  Wms.  705.    Lord  Redesdale,  in  a  late  case,  has  well  stated  the 
only  ground  on  which  this  anomalous  distinction  can  be  reconciled.     The 
difficulty,  he  observes,  in  which  the  courts  of  equity  have  been  involved,  with 
respect  to  dower,  originally  arose  thus  :—Tiiey  had  assumed,  as  a  principle, 
fn  acting  upon  trusts,  to  follow  the  law ;  and  according  to  tliis  principle,  they 
^ght  in  all  cases  where  rights  had  attached  on  legal  estates,  to  h^ve  attached 
the  same  rights  upon  trusts;  and  consequently  to  have  given  dower  of  an 
equitable  estate.    It  was  found,  however,  that  in  case  of  dower,  this  principle', 
if  pursued  to  the  utmost,  would  affect  the  titles  to*  a  large  proponion  of  the     •  i 
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to  be  heard  upon  bill  and  answer,  the  7th  of  Norember,  1783. 
The  circumstances  were  as  .follows :  Abraham  Dixon»  being 
in  his  life-time  and  at  his  death,  seised  in  fee  of  estates  in 
the  county  of  Northumberland,  of  the  yearly  value  of  8000/. 
and  upwards,  died  in  178S,  without  issue,  leaving  Anne  Dixon, 
the  plaintiff,  his  widow.  Abraham  Dixon,  by  his  will,  dated 
3d  January,  in  the  same  year,  devised  his  real  estates,  &c. 
to  the  defendants.  Sir  George  Saville,  and  William  Orde  and 
Thomas  Adams,  their  heirs  and  assigns,  upon  trusts  in  his 
will  mentioned,  and  subject  thereto,  to  his  great  nephew 
Arthur  Onslow,  his  heirs  and  assigns,  for  ever. 


sm. 


The  testator  not  having  in  his  life-time,  made  any  settle- 
ment or  other  provision  for  his  wife,  in  lieu  or  bar  of  dower ; 
she,  not  having  done  any  act  to  bar  herself  thereof,  filed  her 
bill  against  the  trustees,  stating  the  above  facts,  claiming 
dower  out  of  all  the  testator's  real  estate,  and  praying  to  be 


•states  in  the  country ;  for  that  parties  had  been  acting,  on  the  footing  of 

dower,  upon  a  contrary  principle,  nnd  had  snpposed  that  by  the  creation  of 

a  tmst,  the  right  of  dower  would  be  prevented  from  attaching.    Many  persons 

had  purchased  under  this  idea :  and  the  country  would  have  been  thrown  into 

the  utmost  confusion,  if  courts  of  equity  had  followed  their  general  rule,  with 

respect  to  trusts  In  cases  of  dower.    But  the  same  objection  did  not  apply  to 

a  tenancy  by  the  curtesy ;  for  no  person  would  purchase  an  estate  subject 

to  curtesy,   without  the  concurrence  of  the  person  in  whom  that  right  was 

vested.    This,  Lord  Redesdale  took  to  be  tlie  true  reason  of  the  distinction 

between  dower  and  curtesy.    It  was  necessary  for  the  security  of  purchasers, 

of  mortgagees,  and  of  other  persons  taking  the  legal  estate,  to  depart  from 

the  general  principle  in  the  case  of  dower;  but  it  was  not  necessary  in  the  cise 

of  a  tenancy  by  the  curtesy.    Darqf  ▼.  Blake^  S  Sch.  Si  Lef.  S8B. 

Saerifiee  nf  It  has  always  been  considered  that  the'  decision  against  the  dowress  pro- 

StattowtM-*^-  c®®<^«<*  <>n  *  ^"""ong  principle.    Even  the  Judges  themselves,  who  pronounced 

Uaf^  mot  i«  de-  the  decree,  thought  it  would  not  admit  of  much  discussion.  Mr.  Park,  on  this 

mymg  i^wer.      subject,  very  elegantly  remarks :— "  Upon  an  attenUve  perusal  of  the  cases. 

It  wiU-be  found,  that  after  much  hesitation,  whetlier  to  prefer  consistency  of 
principle,  or  security  of  titles ;  the  latter  motive  at  length  gained  the  ascen- 
dency, the  existence  of  an  anomalous  distinction  being  regarded  as  of  less 
r  694  ^  1  importance  than  the  extensive  mischief  which  would  have  been  produced  by 
disregarding  a  practice  which  had  been  applied  to  perhaps  half  the  titles  in 
the  kmgdom.''  See  Park  on  Dow.  1X6.  But  it  may  fairly  admit  of  a  question, 
whether  curtesy  ought  to  have  been  allowed  of  a  trust  estate  or  equity  of 
redemption ;  and  if  so,  there  will  be  no  dereliction  of  principle  in  refusing 
dower  to  the  widow.    If  it  be  literally  true  that  trusts  are  now  what  uses  were 
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kt  into  the  receipt  of  one-third  part'  of  the  rents  and  profits       JHxom 
thereof.  Smiiu. 

To  this  bill^  the  trustees  and  infant  put  in  their  answer.  Answer, 
setting  forth,  that  the  testator,  being  seised  of  these  premises, 
had  borrowed  a  large  sum  of  money  upon  mortgage,  and  for      [  695  ] 
securing  the  re-payment  thereof  with  interest,  had,  previous 
to  his  marriage  with  the  pkinliff,  conveyed  the  premises  unto 
the  mortgagee  in  fee^  subject  to  a  proviso  for  redemption,  on 
re-payment  of  the  money  with  interest;  that  (the  legal  estate 
in  the  premises  being  by  this  mortgage  absolutely  vested  in 
the  mortgagee,  previous  to  and  at  the  time  of  the  intermar-    • 
riage  of  the  testator  with  the  plaintiff,  and  not  being  at  any 
time  afterwards  re-conveyed  to  him,  but  remaining  vested  in 
the  mortgagee  at  the  time  of  his  death,  and  he  being  there- 
fore only  entitled  to  the  equity  of  redemption  thereof  at  the 
time  of  his  intermarriage,  and  at  all  times  thereafter,  until 


formerly,  it  shoald  be  inqmred  how  uses  stood  hi  regard  to  dower  aod  curtesy  P.  694( 
before  the  statote  of  Hen.  8.  Perkins  (who  wrote  before  the  statute  of  uses)  co«<i«iwd. 
says,  ^  there  shall  be  no  dower  of  an  nse,"  s.  349 ;  bat  to  shew  that  he  took 
it,  a  tenant  by  the  curtesy  stood  npoo  the  same  footing  as  a  tenant  in  dower, 
he  says  ^  and  there  ekall  be  no  tenmnt  by  tke  ct^ieey  rf  an  use,"  s.  457.  Conse- 
quently there  ought  not  at  present  to  be  a  tenancy  by  the  curtesy  of  a  trust. 
In  allowing  curtesy  therefore  consisted  the  sacrifice  of  j[>rincip1e,  and  not  in 
denying  dower.  These,  howeTer,  are  speculati? e  remarks,  as  no  doctrines  in 
law  or  equity  are  now  more  permanently  settled  than  that  a  husband  shall  have 
bis  cnrtesy  of  a  trust,  while  a  wife  shall  be  debarred  of  a  dower.  Lord  Hard- 
wicke  expressed  an  opinion,  that  if  any  innovation  were  to  be  made,  the 
nearest  way  to  right  would  be  to  let  in  the  wife  to  dower  of  a  trust  estate,  and 
not  to  exclude  the  husband  from  being  tenant  by  the  curtesy  of  it.  See  the 
latter  end  of  his  judgment  in  Casbourne  ▼•  Scarf e,  1  Atk.  ."^06. 

Mr.  Watkins,  in  his  usual  caustic  dissatiaified  style  of  writing,  remarks  :^  Act  rf  parUm' 
**  But  in  the  name  of  wonder,  if  the  matter  be  wrong,  why  not  set  it  right?  *>*^'  ^^Jf 
If  dower  be  a  moral  claim,  and  the  favorite  of  equity,  why  should  equity  suiTer  ^Q^dfig  ^^  ]j 
some  hatty  precedents  to  come  in  its  way.    If  an  error  has  been  made,  can  it  be  a  trust. 
any  reason  why  we  should  continue  blundering  to  our  lives  end?  If  tlie  point  be 
only  questionable,  let  us  meet  it  manfully,  rather  than  warily  shrink  from  a 
discDssion.    If  the  matter  be  grown  too  inveterate  for  the  courts  to  interfere, 
yet,  surely,  if  it  be  merely  for  the  honor  of  the  laws,  and  to  preserve  the 
appearance  of  consistency  in  our  decisions,  (to  say  nothing  of  the  moraUty  of 
the  thing),    some  other  aid  should  be  had  recourse  to.**    %  Watk.  Cop.  8?. 
It  is  clear  that  the  law  in  this  particular  could  not  be  altered  now  without  a 
legislative  provision  for  that  purpose. 
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i>votk       tli6  time  of  his  death)  the  plaintiff  was  not  at  any  time  dow« 
SaoiUs,       able  in  or  out  of  the  said  premises,  or  any  part  thereof;  nor 

was  entitled  to  claimj  eitiber  at  law  or  in  equity,  any  dower 

or  thirds  therein. 

Hearing.  On  the  hearing,  the  plaintiff  could  have  proved  by  witnesses, 

that  the  testator,  her  husband,  understood  and  declared  (A) 
that  after  his  death  his  widow  would  be  entitled  to  dower 
out  of  his  Teal  estates ;  and  that  he  made  his  will  under  that 
idea,  could  have  been  proved,  if  relevant,  by  the  person  who 
drew  it,  Mr.  Dixon  having  put  the  question  to  him,  whether 
Mrs.  Dixoa  would  not  be  entitled  to  her  dower,  to  which  he,- 
being  at  the  time  ignorant  of  the  mortgage,  answered,  that 
she  certainly  would.  Indeed  the  will  itself  sui&ciently  spoke 
the  idea;  for  Dixon  thereby  bequeathed  to  the  plaintiff,  by 
the  name  of  his  dear  wife  Anne  Dixon,  his  coach  and  harness 
and  a  pair,  of  horses,  together  with  as  much  of  his  plate  as 
she  should  think  proper,  not  exceeding  the  sum  of  60/. ; 
which  things  she  could  have  no  occasion  for,  if  she  had  not 
a  jointure  to  support  her. 

If  the  question  was  lost  Mrs.  Dixon  was  left  totally  destitute 
of  any  provision. 

jiSor  ffiTwillMr       '^^^  claim  of  the  widow  was  supported  on  three  grounds. 

First,  the  general  law.  Secondly,  the  distinction  between 
a  mere  trust  and  an  equity  of  redemption ;  and,  Thirdly,  the 
authorities  in  favor  of  dower  under  circumstances  not  more 
favorable  than  in  those  attending  this  case. 

[  696  ]         Under  the  first  of  these  heads,  it  was  observed,  that  dower 

d^J^^T'  "^^  *  ^S^^  ^^  *^  ^^^*  attention  and  most  sacred  preservation 
pwre  tru$t.        at  the  common  law,  it  was  a  right  not  only  founded  in  our  law, 

but  a  right  consonant  to  the  first  principles  or  laws  of  morality 

(h)  Since  the  publiciition  of  the  two  drawer  of  the  will,  was  not  pat  at  the 

first  editions,  I  ha?e  been  informed,  time  of  making,  nor,  in  the  recollect 

by  the  gentleman  who  drew  this  will,  tion  of  the  party,  at  any  other  time, 

that  no  snch  declaraUon  conld  have  the  drawer  having  made  it  without 

been  made,  and  that  the  qnestion  al-  knowing   of  any  mortgage  or  otlicr 

Inded  to,  as  pat  by  Mr.  Dixon,  to  the  charge  atfecting  the  estate. 
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mid^eqiiity^  as  spnnging  from  the  moral  obligation  a  man^  Dkum 
was  under  to  make  a  provision  for  his  wife.  And  we  accord- '  Savhu.  ■ 
ingly  found  it,  in  a  variety  of  cases,  aided  and  extended  beyond 
its  strict  legal  limits,  by  the  interposition  of  our  courts  of 
equity,  in  removing  trust  terms,  and  other  obstructions  to  it 
in  certain  cases,  which  would  stand  in  the  way  of  it  at  common 
law.  This  proved  it  to  be  a  right  not  merely  confined  to  our 
common  law,  but  a  right  recognized,  protected,  and  aided 
m '  equity ;  and  which,  so  far  as  it  was  the  subject  of  relief 
in  equity,  must  be  considered  as  an  equitable  right  (s).  This 
was'  the  predicament  in  which  it  stood  in  the  case  of  Dudley 
V.  Dudley y  Higford  v.  Higford,  Wray  v.  Williams,  and  the 
other  cases,  wherein  it  had  been  decided  that  a  dowress 
should  have  the  benefit  of  a  trust  term  attendant  on  the  in- 
heritance, as  against  the  heir.  Considering  it  therefore  as  an 
equitable  righty  it  well  might  be  a  wonder  how  it  came  about, 
that  a  widow  should  not  be  entitled  against  the  heir  to  dower 
of  an  equitable  inheritance.  Some,  indeed,  had  confined  the 
rule  of  her  not  being  so,  to  the  cases  where  the  trust  was 
created  by  the  husband  himself  (k) ;  this  was  the  opinion  of 
the  Master  of  the  Rolls  in  Banks  v.  Sutton ;  however,  this- 
opinion  had  been  over-ruled,  and  it  seemed  to  be  a  settled 
point,  that  a  widow  was  not  dowable  of  a  direct  proper 
trust 

This  naturally  leads  to  the  second  head  of  argument  in  favor  Equity  0/  re^ 
of  the  widow;  namely,  the  distinction  between  a  mere  trust,  n^truit^w> 
that  was  an  use,  as  it  was  styled  at  common  law,  and  an  equity  '"flrtti«Aed, 
of  redemption  ;   the  former  was  regarded  at  common  law  as 
quite  a  distinct  interest  from  the  legal  estate,  to  which  the  right 
of  dower  was  annexed.     It,  of  course, '  did  not  involve  in  it 
that  right ;  if  it  had,  there  would  have  been  two  opposite  rights 
of  dower  in  the  same  lands  at  the  same  time ;  as  the  widow  of 
both  the  trustee  and  of  the  cestui  que  use  would  have  been 
entitled  to  dower.     For  the  widow  of  the  trustee  was  clearly 
entitled   at  common  law ;  and  when  the  Court  of  Chancery 
interposed  to  prevent  the  legal  title  of  the  widow  of  the  trustee, 
it  seemed  extraordinary  that  it  did  not,  in  its  place,  substitute 

{«)  Ahte,  [toI.  i.  «50,  25t.— Ed.]  (fc)  Ante,  691,  et  icq. 
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ingly  found  himself  constrainedi  instead  of  changing  his 
ground  as  before,  to  enter  into  a  strict  examination  of  it,  and 
meet  the  objections  to  dower  with  authoritiesi  inferences,  and 
general  reasoning,  and  through  them  to  come  to  a  professed 
decision  of  the  point,  as  he  expressly  did  when  he  said,  "  he 
did  not  know  or  could  find  any  instance  where  dower  of  an 
equity  of  redemption  was  controverted  and  adjudged  against 
the  dowress ;"  and  as  there  were  authorities  in  cases  less. favor- 
able, he  therefore  declared,  that  the  widow  of  the  person  en- 
titled to  the  equity  of  redemption  of  the  mortgage  in  question, 
which  was  a  mortgage  in  fee,  had  a  right  of  redemption ;  and 
decreed  her  the  arrears  of  her  dower  from  the  death  of  her 
husband,  she  allowing  the  third  of  the  interest  of  the  mortgage 
money  unsatisfied  at  that  time :  that  an  authority  more  directly 
in  point  than  this  was  could  not  be  expected.  And  though  the 
subsequent  case  of  the  Attorney-General  v.  Scott  (m),  (before 
Lord  Talbot)  in  which  the  widow  was  denied  dower,  was  gene- 
rally considered  as  an  authority  contrary  to,  and  superseding 
that  of  Banks  v.  Sutton ;  yet  such  a  conclusion  seemed  too 
hasty,  as  the  two  cases  appeared  to  differ  materially ;  for  in 
that  of  the  Attomey-Generai  v.  Scott y  although  there  was  a 
mortgage,  yet  the  question  did  not  turn  upon  that,  because 
the  legal  estate  was  outstanding  in  trustees,  in  whom  it  ^^as 
vested  antecedent  to  such  mortgage,  and  consequently  the  de- 
cision in  that  case  was  on  a  direct  proper  trust,  and  not  on 
mere  equity  of  redemption.  And  the  difference  between  a 
direct  trust  and  an  equity  of  redemption^  and  between  the 
claim  of  a  widow  and  that  of  a  devisee  or  mere  volunteer, 
was  strongly  insisted  upon ;  and  the  distinction  between  this 
case  and  that  of  a  claim  of  dower  against  a  purchaser  fully 
enforced. 


Decree^ 

Widow  not  en- 
doumble  of 
equity  qf  re- 
demi>tion  on 
mortgage  in 
fee  made  brfore 
marriage* 


But  the  Lords  Commissioners  said  (n),  that  the  case  of  an 
estate  by  the  curtesy  in  a  trust  was  the  anomalous  case,  not 
the  rule,  that  the  wife  should  not  have  dower :  and  that  this, 
point  was  so  much  settled,  th^t  it  would  be  wrong  to  'discuss 

(m)  Attomey-General  v.  Scotty  Ca.  temp.  Talb.  ISS. 
(n)  Vide  Gilb.  Lex  preetoria,  ^66,  f  67. 
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it  much ;  and  the  bill  was  dismissed,  but  without  costs,  the 
defendants  not  praying  them  (r). 


(R)  This  case  is  shortly  stated  in  1  Bro.  C.  C.  325,  without  Tariation  in  any  Dawer  a  legal 
material  point.  The  case  of  Banfcs  v.  S^foji,  thongh  not  expressly  over-ruled  "*"»*»»«• 
by  the  case  in  the  text,  has  since  been  denied  to  be  law  by  abundant  authority. 
Thus,  in  ChapUn  ▼.  Chajfim^  Lord  Talbot  said,  that  it  had  been  the  common 
practice  of  conveyancers,  agreeably  to  the  rule  of  law  before  the  statute, 
to  place  the  legal  estate  in  trustees  to  prevent  dower ;  wherefore  it  would  be 
of  the  most  dangerous  consequence  to  titles,  and  throw  things  iqto  confusion, 
contrary  to  former  opinions,  and  the  advice  of  so  many  eminent  and  learned 
men,  to  let  in  the  claim  of  dower  upon  trust  estates ;  3  P.  Wms.  234.  Lord 
Alvanley,  in  CuHU  v.  Ctcrits,  2  Bro.  C.  C.  630.  (i5.  C.  «  Ves.  jun.  124,  cited) 
observed  :^''  It  is  now  too  late  to  contend  that  the  widow  can  have  her  dower 
out  of  any  estate  in  which  her  husband  had  not  the  legal  fee ;  for  Banks  v. 
SaJtUm^  (2  P.  Wms.  700)  is  not  now  to  be  supported ;  not  that  there  appears 
to  have  been  any  decision  directly  contradicting  it ;  for  Attorney-General  v* 
Sleott^  Ca«  temp.  Talb.  138,  did  not  mean  to  find  fault  with  Bwfiks  v.  Svitonf 
However,  it  is  now  a  settled  point.  Dower,  therefore  is  a  mere  legal  demand, 
and  the  widow's  remedy  is  primiL  fade  at  law."  The  doctrine,  as  settled  by 
JHxon  V.  SavUUf  was  again  distinctly  acknowledged  by  Lord  Thnrlow  in 
WiUiam  v.  Lambef  3  Bro.  C.  C.  263,  who  said,  that  if  it  turned  out  that  the  [  700  ] 
mortgage  (being  in  fee)  was  made  before  marriage,  there  would  be  an  epd  to 
the  widow's  claim  of  dower. 

Lord  Redesdale*s  observations  on  this  head  are  too  important  to  be  omitted.  ReaawM/or  not 
In  Darey  v.  Blake,  2  Sch.  &  Lef.  388,  his  Lordship  observed  :— "  The  general  ^  gquUy  o/r«- 
prisciples  upon  which  courts  of  equity  have  proceeded  in  cases  of  dower  is,  dempiion. 
that  dower  is  to  be  considered  as  a  mere  legal  right ;  and  that  equity  ought  not 
to  create  the  right,  where  it  does  not  subsist  at  law :  therefore  there  can  bie  no 
dower  of  an  equity  of  redemption  reserved  upon  a  mortgage  in  fee,  though 
there  may  of  an  equity  of  redemption  upon  a  mortgage  for  a  term  of  years, 
because  in  that  case  the  law  gives  dower,  subject  to  the  term.  The  princi- 
ples on  which  this  doctrine  was  originally  settled,  were  these  i-^Pending  the 
coverture,  a  woman  could  not  alien  without  her  hasband ;  and  therefore  nothing 
she  conld  do  could  be  understood  by  a  purchaser  to  affect  his  interest :  but  where 
the  husband  was  seised  or  entitled  in  his  own  right,  he  had  full  power  of  dispos- 
ing, except  so  far  as  dower  might  attach  s  and  the  general  opinion  having  long 
been,  that  dower  was  a  mere  legal  right,  and  that  as  the  existence  of  a  trnst 
estate  previously  created,  prevented  the  right  of  dower  attaching  at  law,  it 
would  also  prevent  the  property  from  alt  claim  of  dower  in  equity,  and  many 
titles  depending  on  this  opinion,  it  was  found  that  it  would  be  mischievous  in 
this  instance  that  equity  should  follow  the  law  :  and  it  has  been  so  long  and  so 
clearly  settled,  that  a  woman  shoald  not  have  dower  in  equity,  who  is  not  en- 
titled at  law,  that  it  would  be  shalcing  every  thing  to  attempt  to  disturb  the 
rule.  In  point  of  remedy,  a  woman  claiming  dower  may  be  assisted  in  equity. 
A  court  of  equity  will  put  out  of  her  way  a  term  which  prevents  iier  obtaining 
possession  at  law ;  Radnor  v.  Vandebendy,  Pre.  Ch.  65,  S,  C.  Show.  Par.  Ca. 
but  that  is  only  as  against  an  heir  or  volunteer  not  as  against  a  purchaser,  the 
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BdiiJ^  ▼.  Sut'  However,  it  is  necessary  here  to  remarkj  that  there  were 
Y^Smiiie  ^U'  some  circumstances  which  distinguish  the  case  of  Banks  v^ 
anguished.        Sutton  from  this  of  Dixon  v.  SaviUe  ;  particularly  that,  in  the 

former  case,  the  mortgage  was  made  by  the  ancestor  of  the 
husband,  whose  widow  claimed  dower,  and  the  estate  came  to 


heir  or  Tolunteer  being  considered  as  daimiog  io  do  better  right  than  she 
does.  When,  therefore,  any  questions  of  dower  ha? e  arisen  in  courts  of 
eqaity,  and  donbts  have  l)een  entertained  of  the  title  to  dower,  the  constant 
practice  in  England  has  been  to  pat  the  widow  to  bring  her  writ  of  dower  at 
law.  The  courts  will  assist  her  in  tryuig  her  right,  and  enjoying  the  benefit 
of  it,  if  determined  at  law  in  her  favor  ;  by  giving  her  discovery  of  d^eds ;  by 
ascertaining  metes  and  bounds ;  and  they  do  not  require  her  to  execute  the  writ 
with  all  the  formalities  necessary  at  law ;  and  the  right  being  ascertained 
by  judgment  at  law,  will  give  her  possession  according  to  her  right ;  but  still 
they  require  that  the  question  of  her  title  to  dower,  if  subject  to  doubt,  should 
be  determined  at  law.  What  was  thrown  out  by  Sir  Joseph  Jekyll  in  BoMks  v. 
Sulton^  has  been  over*mled.  See  Cox's  note  (1)  S  P.  Wms.  719.  The  rule  of 
courts  of  equity,  so  far  as  it  excludes  a  widow  from  dower  of  an  equitable 
estate  against  an  heir  or  volunteer,  goes  perhaps,  beyond  the  reason  of  tlie 
rule.  But  I  have  called  this  subject  to  my  recollection  a  good  deal,  by  looking 
into  the  ^authorities  since  this  case  was  first  mentioned ;  and  the  decisions  to 
the  full  extent  are  so  old,  so  strong,  and  so  numerous— «o  generally  adopted 
in  every  book  on  the  subject,  and  so  considered  as  settled  law,  that  it  would 
I^Mses /or  Utis  ^^  ▼ery  wrong  to  attempt  at  this  time,  to  alter  tbem.  Nor  do  I  think  that  tho 
^  ^scpmng  donbts  which  have  been  suggested  with  respect  to  an  equitable  estate,  can  be 
twe  widow  not  ^^^V  raised  in  this  case ;  where  the  claim  is  of  dower  of  estates  leased  for 
endowable,         lives  before  the  marriage,  and  continuing  subject  to  such  leases  at  the  death  of 

the  husband.    Of  those  parts  of  his  estate,  the  late  husband  of  the  defendant, 
Margaret  Blake,  was  not  so  seised  as  to  entitle  her  to  dower  at  law ;  and  if 
equity  were  strictly  to  follow  the  law,  she  could  have  no  claim  in  equity  for 
dower  of  those  estates.    The  husband  had  not  such  a  seisin  as  would  entitle 
his  wife  to  dower.    The  exception,  therefore,  must  be  over-ruled.*'    The  ex- 
ception was,  to  the  Master's  report,  that  the  defendant  was  not  entitled  to 
[  701  J       dower ;  for  that  it  appeared,  the  estates  in  question  were  let  at  the  time 
of  the  marriage  on  leases  for  lives,  and  eontinued  so  let  during  the  cover* 
ture. 
General  result      The  result  therefore  is,  that  if  the  husband's  estate  be  in  mortgage  for 
<ff  cases,        ^  estate  in  fee-simple  previously  to  the   marriage,  and  remains  so  during 
morirtureui      ^^   coverture,  the  widow  will  not  be  entitled  to  dower;  for  at  law,  the 
fa,  whole   legal  estate    of   inheritance   is  in  the  mortgagee ;   and    th9  right  of 

redemption  is  merely  an  equUable  title,  incompetent  to  create  a  claim 
of  dower.  If  the  mortgage  be  made  after  marriage,  then  we  have 
seen  that  the  dower  having  attached  by  tlie  marriage  tfa6  wife  mu^t  do 
some  act,  [as  levy  a  fine  or  suffer  a  recovery,  in  order  to  bar  herself 
of  dower.  If  a  mortgage  in  fee  be  made  after  marriage  without  a  fine 
OK  recovery,  the  wife,  on  her  husband's  death,  may  sue  for  her  righu  in  » 
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1^  by  devise  subject  thereto;  also,  that  the  testator  seemed 
to  hare  intended,  that  the  mortgage  should  be  paid  off  out  of 
his  personal  estate,  and  the  rents  and  profits  of  the  real  estate, 
which  would  accrue  before  the  devisee  attained  his  age  of 

legal  way,  and  recover  a  third  part  of  the  estate  in  the  hands  gi  |be  mort- 
gagee.   And  if  a  mortgage  in  fee  l>e  made  aflter  marriage  with  tlie  assistance 
of  a  fine  or  recovery  wherein  the  wife  concurs,  it  has  been  sabmitted  (see 
ante,  pages  677,  8,  ts  noti$\  that  the  wife  may  nevertheless  redeem,  and  so 
become  entitled  to  dower,  by  proceeding  against  the  heir  for  a  contribntory 
share  of  the  mortgage,  and  an  exoneration  of  her  estate  in  dower  ont  of  tlie 
personal  estate  of  her  hnsband,  aoeorduig  to  the  rnles  laid  down,  ante,  voL  i. 
page  31S,  and  page  681,  the  fine  or  recovery  in  such  case,  operating  only 
as  a  partial  conveyance  and  alienation  of  her  rights.    And  it  may  l>e  asked, 
if  then  a  mortgage  in  fee  after  marriage  in  which  the  wife  joins  by  fine  or 
recovery,  operates  as  a  bar  to  dower,  pro  tanio  only ;  why  should  not  a  mort- 
gage before  marriage  be  limited  to  the  same  eifect?    The  answer  is,  that 
in  the  fi»rmer  case  the  dower  has  attached ;  in  the  latter  it  has  not;  and 
of  an  equity  of  redemption  barely,  wliether  expectant  on  a  mortgage  in  fee 
or  on  a  mortgage  for  years  a  widow  is  not  endowable ;  and,  it  is  scarcely 
necessary  to  add,  that  in  the  case  of  a  mortgage  hi  fee  made  before  marriage, 

I 

the  hnsband  on  the  celebration  of  the  matrimonial  contract  has  but  a  bare 
equitable  title,  of  which  we  have  seen  the  widow  cannot  be  endowed.  It  ii 
fnrtiier  open  to  remark,  that  in  the  case  of  a  mortgage  in  fee  made  before 
marriage^  if  the  money  be  paid  on  the  day  named  in  the  condition  the  estate 
win  revest  in  the  huslMnd,  and  the  wife  will  consequently  become  entitled 
to  dower ;  but  no  subsequent  payment  of  the  mortgage  money  by  the  hus- 
band will  render  his  wife  dowable  if  he  'dies  before  a  reconveyance  of  the  legal 
estate  of  inheritance  has  been  taken  to  himself  and  his  heirs«  Bro.  Abn  Dow* 
pi.  11.  Vhi.  Abr.  Dow.  (G.  2),  pK  5.  Perk.  s.  S9t. 
As  to  a  mortgage  for  years  made  before  marriage  and  which  is  subsist-    fd.  A$  to  a 

ing  at   the   time  of  the  husband*s  death,  there  a  legal  reversion  remains   "^'^ir«/or 

»  •  •  yean, 

with  the  husband,  to  which  the  equity  of  redemption  will  become  united^ 

and  of  the  legal  reversion  the  wife  will  be  entitted  to  dower.    And  sbce 

it  is  the  doctrine  of  courts  of  equity,  that  every  person  having  an  interest 

in  the  reversion  shall  have  an  equivalent  interest  in  the  equity  of  redemption, 

the  dowress  may  consequently  redeem  the  mortgage.    But  this  latter  branch 

of  the  subject  has  been  entirely  exhausted  in  a  previous  note,  see  ante,  p.  689, 

n.  (P).    It  b  therefore  merely  necessary  to  add  here,  that  a  widow  has  been 

denied  free  bench  of  a  trust  estate  of  copyholds,  on  the  ground,  perhaps, 

of  tiie  decision  in  Dixon  v.  SciriUe,  which,  however,  was  very  inapplicable 

in  principle  to  the  case  before  the  court.    Forder  v.  fTad^,  4  Bro.  C.  C.  525. 

The  old  cases  on  allowing  dower  of  trusts  are  the  following:  Colt  v.  CoU^    Oldcaus  on  a/- 

1  Ch.  Rep.  ftb4y  «d  ed.    Flelekir  v.  Rnbinnon,  Pre.  Ch.  250,  cited  S.  C.  2  P.    ^j^^g  /ower 

^ms.  710.  cited  from  Reg.  Lib.    Rudnor  v.  RiUheram,  Pre.  Ch.  65.    BottomUy 

V.  Fairfax,  ibid.  ;$36.    Daly  v.  Lynch,  t  Bro.  P.  C.  538.    Ambrooe  v.  Ambrose ^ 

1  P.  Wms.  S21.    Robinoon  v.  Tongue,  1  Atk.  604. 


i 


702  CHAP.  XTl.     ,  HOW  A  WIFE   IS  INTBRESXBD^ 

twenty-one  ;  ^t  which  time  a  moiety  of  the  legal  estate  was 
positively  directed  to  be  conveyed  to  him.  For  although  the 
former  circumstance  of  the  mortgage  descending,  does  not 
appear  to  me  to  afford  any  argument  of  considerable  weight 
in  favor  of  the  dowress,  because,  the  only  inference  that  could 
be  drawn  from  that  circumstance  would  be,  that  the  mortgage 
being  made  by  the  ancestor,  and  not  by  the  husband,  it  could 
not  be  concluded  that  there  was  any  intention  in  the  husband 
to  make  the  mortgage  a  means  of  depriving  the  wife  of  dower 
(which  was  a  distinction,  that  had  been  attempted  to  be  made, 
in  cases  when  the  wife  claimed  dower  of  trusts  between  trusts 
descending  and  trusts  made  by  the  husband) ;  but  which  in- 
ference could  not  be  applied  to  the  case  of  a  mortgage,  be- 
cause, whether  that  descended  to,  or  was  made,  by  the  hus- 
band, the  intention  with  which  it  was.  made,  was  obviously 
with  a  view  to  raise  money  only,  and  could  not,  by  any  argu- 
ment, be  made  to  supply  an  inference,  that  it  was  done  with 
a  view  to  prevent  dower :  yet  the  latter  circumstance  might 
perhaps  be  considered  as  deserving  more  weight ;  for,  if  the 
trustee,  who  was  himself  the  mortgagee,  by  misapplying  the 
personal  estate  of  the  testator,  and  the  rents  and  profits  of  his 
real  estate,  was  himself  the  cause  of  the  mortgage  standing 
out, .  and  made  this  reason  to  hold  back  the  conveyance  of  the 
legal  estate,  according  to  the  directions  of  the  testator,  there 
seems  as  much  reason  for  the  application  of  the  rule  of  equity 
of  considering  t/iat  as  done,  which  ought  to  be  done,  in  order 
to  let  in  the  widow  in  equity,  to  the  same  degree  of  title,  not- 
withstanding the  mortgage,  as  she  would  have  had,  if  the 
trustee  had  conveyed  the  estate  to  the  husband  at  the  time 
directed,  as  there  was  for  the  application  of  it  for  that  pur- 
pose, notwitlistanding  a  trust  (s). 


The  rult "  that  (S)  The  rule  in  equity,  that  what  has  been  agreed  to  be  done  for  valuable 

is conaido'edaM  consideration,  is  considered    for  many  purposes  as  actually  done,  holdM  in 

ought  to  be  ^^  ^^'^  except  in  dower.    Crabtree  v.  Bramble^  3  Atk.  687,    So  much,  tliere- 

done,**  appliee  fore,  of  the  learned  author's  argument  as  depends  on  this  principle  of  equity, 

*4Ucce^t^dower.     "*    "^*^   ^^^**  portion  of  Sir  Joseph  Jcykll's  judgment  in  Batiks  v.  Sutton, 

Inhere  he  observes,  that  when  an  act  is  to  be  done  by  a  trustee,  thtd  is  to  be 
looked  upon  as  done,  &c.  (see«  P.  Wms.  706.  2  Eq.  Ca.  Abr.  385,)  must  be 
■considered  as  disposcrd  of  and  over- ruled. 
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■  And  it  is  observable  that,  in  this  point  of  view,  the  cases  ^^d  recimciUd. 
oi  Batiks  V.  Sutton,  and  Dixon  v.  Sir  George  Saville,  are  per- 
fectly reconcilable,  and  may  stand  together,  the  former  being 
considered  as  establishing  the  general  principle  of  law,  that  the 
wife  of  one  entitled  to  an  equity  of  redemption  of  a  mortgage 
in  fee,  shall  not  be  entitled  to  dower  out  of  such  estatq ;  the 
latter,  as  an  exception  to  that  general  rule,  as  falling  under  [  703  ] 
another  and  distinct  principle  of  equity.     Sed  qucere  (t). 

And  that  there  may  be  exceptions  to  this  rule,  as  to  trusts,  Trustee  delaif- 
is  evinced  by  the  resolution  in  the  case  of  Otwayv.  Hudson  (o)\  ugal  estate  to 
in  which  case,  tenant  in  tail  of  the   trust  of  a  copyhold  estate,  ^dow  decreed 
having  desired  the  lord  to  admit  him,  and  being  refused,  and  ■^'^^teWe*  e^ 
having  brought  a  bill  against  the  trustees  to  have  a  surrender  tate{vy 
made  to  him  of  the  legal  estate,  died,  pending  the  suit ;  and, 
although  the  husband  was  never  seised  of  the  legal  estate  of 

(o)  Otway  V.  Hudson,  9  Vern.  583.      This  was  a  case  of  castoiuary  dower. 
IS.  C.     2  Ch.  Ca,  174.— £d.]    N.  B.      Vide  «  Atit,  5«6.  per  Ld.  Hardwicke. 


'  (T)  The  learned  anthor  here  endeavours  to  shew  that  the  two  cases  of  ReconeiUfdion 

Banks  ▼.  Sutton  and  Dixon  v.  Saville,  are  dissimilar,  and  therefore  that  the  5|JJjJ*2aW«!*^ 

former  ought  not  to  be  considered  as  over-niled.     Lord  Alvanley,  however, 

has  said,  that  Banks  v.  Suiton  is  not  to  be  supported ;  see  ante,  p.  699,  n.  (R); 

and  Lord  Talbot,  in  Attorney-General  v.  Lockley,  App.  Sng.  V.  &  P.  No.  xvii* 

p.  53,  5Ui  edit,  is  reported  to  have  declared  that  the  true  reason  for  the  decree 

in  Banks  v.  Sutton  was,  that  the  wife  married  Sutton  on  the  expectation  of 

the  estate,  and  it  was  a  fraud  in  the  husband  not  to  call  for  the  settlement. 

If  so,  all  that  was  said  In  BaiiJ!»  ▼.  Sutton  about  dower  and  its  incidents,  was 

extra-judicial,  and  of  litUe  weight  against  the  unanunous  decree  of  the  three 

Judges  in  Dixon  ▼.  SaviUe, 

(U)  As  a  general  rnle,  a  widow  will  not  be  allowed  free- bench  of  a  trust  ^^  free-benek 
or  equity  of  redemptioii  in  a  copyhold  estate  :  to  allow  that,  wonld  be  to  raise  of  equity  of 
an  anomaly  npon  an  anomaly,  according  to  Lord  Lougliborough  in  Forder  i.  ^^      V^     • 
Wade,  4  Bro.  C.  C.  591.      Whether  a  court  of  equity  would  now  permit  a 
widow  to  avail  herself  of  the  delay  and  obstinacy  of  a  trustee  may  perhaps  be 
a  matter  of  doubt,  especially  if  Lord  Hardwicke's  observations  in  Crabtree  v. 
Bramble,  mentioned  in  the  last  note  but  one  can  be  supported.    And  it  is 
worthy  of  notice  that  one  great  reason  for  allowing  free-bench  in  Otway  ▼. 
Hudson,  arose  from  the  circumstance  of  the  husband's  being  in  possession  and 
an  actual  receipt  of  the  rents  and  profits  up  to  the  time  of  his  death.    See,  for 
this  fact,  Mr.  Kaithby's  note  (i>  to  2  Vern.  548,  who  refers  to  Reg.  Lib.  1706, 
B«  fol.  19S*    And  there  is  in  equity  this  distinction  between  an  actual  assign- 
ment, and  a  mere^volantary  covenant  to  assign,  that  equity  will  not  construe 
such  a  covenant  beyond  the  letter.    Bnsse  v.  Grey,  syeni,  692, 
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Wife  tf  mart* 
gagee  in  fee 
not  eniiiUd 
t9  iawtr  m 
tfnUy. 


[704] 


the  copyhold,  yet  the  widow  was  decreed  her  free-bench; 
which  was  a  decision  contrary  to  the  nde  laid  down  in  the 
principal  case,  but  founded  upon  an  equity  raised  in  favor  of 
the  wife ;  because  of  the  great  and  obstinate  delay  of  the 
trusteCi  who  refiisedi  and  stood  out  a  bill  requiring  him  to 
convey. 

It  was  formerly  a  doubt  whether  (p),  upon  a  mortgage  in 
fee,  the  mortgaged  estate  did  not  become  liable  to  the  dower 
of  the  wife  of  the  mortgagee  (q),  which  occasioned  the  intro- 
duction of  long  terms  for  years  by  way  of  mortgage,  with  con- 
dition to  be  void  upon  re-payment  of  the  mortgage-money ; 
but  that  doubt  hath  been  long  since  over-ruled  in  our  courts 
of  equity,  and  it  is  now  clearly  settled,  that  an  equity  of  re^ 
demption  is  not  liable  to  the  dower  of  the  wife  of  the  mort* 
gagee  (r)  (w), 

(p)  Litt.  sec.  357.  (9)  2  Bla.  Com.  15S. 

(r)  Hard.  466.    Cro.  Car.  190, 1. 


CoTTitiwn 
tf  text. 


(W)  Read,  <<  and  it  is  now  clearly  settled,  that  the  legal  estate  in  the  mort- 
gagee wiU  not  be  liable  to  the  dower  of  hia  wife."  See  ante,  vol.  i.  page  7, 
note  (D),  and,  to  the  anthorities  there  cited,  add  1  Rol.  Abr.  6.  79>  pL  50, 
BevtaU  ▼•  Pope^  %  Freem.  71,  and  HuAon  ▼.  Uintan,  %  Yes.  693. 
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CHAP.  xvn. 

OF  HOETOAGES  MADE  BY  THE  HUSBAKD  AND  WIPB|  OR  THS 
HUSBAND  ALONEi  OF  THE  WIFE's  ESTATE,  AND  HIS  IN- 
TEREST IN   MORTGAGE    MONEY    DUE    TO  HER  (a). 

A.S  the  husband,  by  virtue  of  his  marriage,  obtains  no  other  Mortgage  6y 
interest  in  his  wife's  estates  of  inheritance,  than  an  estate  of  wifef  wUhm4 
freehold,  in  her  right,  for  their  joint  Uves  in  case  there  be  no  ^^^ skaru! 
issue  of  the  marriage,  and  for  his  life,  as  tenant  by  the  cur-  "^  "****    . 
tesy,  if  there  be  (a) ;  it  follows,  of  course,  that  he  alone  cannot      [  705  ]  . 
make  a  valid  mortgage  thereof,  to  be  binding  upon  her  and 
her  heirs,  for  any  longer  period  (J)).    And  therefore,  where 
one,'  seised  in  fee,  in  right  of  his  wife,  of  a  share  of  the  New 
River  water,  joined  with  her,  and  made  a  mortgage,  by  way 

(«)  Co*  Li^t.  S51.  S  P.  Wmt.  isr,  [et  vide  9  Fonb.  Tn 

(6)   Brym.  v.  WooOy^   4  Vtn.  Abr.      on  £q.  31S.— £i/.] 
57,  pi.  19.    Drybutter  v.  Bartholomew^ 


(A)  This  chapter  contains,  1st.  A  collection  of  cases,  shewing  the  neces-  Contents  i/ 
sity  of  the  wife's  joining  in  a  fine  on  the  mortgage  of  her  estate,  and  herein  '^'V^^* 
of  the  effect  of  the  husband's  covenant,  that  his  wife  shall  levy  a  fine,  from 
hence  to  713 ;  Sd.  An  inqniry  to  whom  the  equity  of  redemption  on  a  mort- 
gage of  the  wife's  leasehold  estate  belongs,  from  713  to  715 ;  3d.  An  inves- 
tigation of  tlie  husband's  power  to  charge  or  assign  his  wife's  trust  terras, 
from  715  to  791  i  4th.  A  statement  of  the  law  concerning  the  surviving  wife^s 
confirmation  of  her  husband's  void  mortgage,  from  791  to  799.    5th.  A  con- 
sideration of  the  extent  to  which  the  wife's  estate  is  liable  on  joining  her  hus- 
band in  a  mortgage  of  her  inheritance,  and  herein  of  the  wife's  right  to  ez- 
•neratioa  out  of  the  husband's  personal  estate,  from  799  to  731 ;  ^.  A  dis- 
qoisition  concemuig  the  effect  of  the  wife's  fine,  when  she  joins  her  husband 
in  a  mortgage  of  her  estate  of  freehold  or  inheritance,  especially  as  to  the 
right  of  redemption,  from  731  to  737 ;  7th.  An  enumeration  of  the  instances 
wherein  the  husband  will  be  entitled  to  his  wife's  mortgages  and  choeeo  •» 
atflum,  either  as  a  purchaser,  by  means  of  a  settlement,  or  as  a  volunteer  jure 
pmrUif  by  reduction  of  them  into  possession,  from  737  to  755 ;  8th.    An  exa- 
mination of  the  authorities  respecting  a  provision  for  the  wife  and  femily,  in 
case  the  husband  or  his  assignees  (either  in  bankruptcy  or  otherwise)  deprives 
the  wife  of  her  mortgages  and  equitable  ehotee  in  nctUmf  from  755  to  769 ;  and 
9ih*  A  reference  Uf  a  few  other  qiatters  relating  to  the  subject  of  this  chapter, 
from  769  to  the  end. 
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of  lease  for  1000  years,  reserving  a  pepper-corn  rent,  by  deed 
^  without  fine,  and  died ;  a  bill  brought  by  the  mortgagee  to 
foreclose,  was  dismissed  by  the  Master  of  the  Rolls,  saying, 
that  a  fine  might  be,  and  usually  was,  levied,  of  New  River 
shares,  and  in  this  case,  there  ought  to  have  been  one,  it 
being  the  inheritance  of  the  wife ;  and  that,  this  having  been 
omitted,  and  the  lease  expiring  by  the  death  of  the  husband, 
the  mortgage  was  also  thereby  determined,  and  nothing  re- 
mained to  foreclose  (b). 

Pwrt^te  in  And  where  after  marriage  the  husband  made  a  purchase  of 
Umd^  wife,  and  a  copyhold  estate,  and  took  the  surrender  to  himself,  and  his 
i^m^enty  '^if^f  and  his  daughter,  and  their  heirs ;  and  he  afterwards,  as 
^[^|*^JjJJ?  being  visible  owner  of  the  estate,  took  upon  him  to  make  a 
«^V«»  conditional  surrender  by  way  of  mortgage  to  a  stranger,   and 

afterwards  died  (c) ;  a  bill  was  filed  in  Chancery  against  the 
mother  and  daughter  to  discover  their  title,  and  .to  set  aside 
their  estates  as  fraudulent  against  the  mortgagee,  who  was  a 
purchaser ;  sed  non  aUoccUur,  for,  by  the  court,  tHe  husband 
and  wife  took  one  moiety  by  entireties,  so  that  the  husband 
could  not  alien  or  dispose  of  it,  to  bind  the  wife,  and  the  other 
moiety  was  well  vested  in  the  daughter  (c). 

(c)  Back  ▼.  Andrews,  S  Vera.  ISO. 


Jtiur  $h(tre$  (B)  Shares  of  the  New  River  Company  are  always  acted  upon  as  real  estate, 
mrt  real  mate.  ^^^  recoveries  are  sobered,  and  fines  levied  of  them  in  the  same  manner  as 
vpon  any  other  description  of  inheritable  property,  Buckridge  v.  Ingram^ 
2  Ves.  jiin.  6b% ;  where  it  was  held  that  the  shares  in  the  navigation  of  the 
Kiver  Avon,  under  the  statnte  of  10  Anne,  are  real  estate,  and  subject  to 
dower.  Whatever  comes  properly  within  the  description ^f  a  tenement,  or,  to 
use  the  words  of  ttie  Master  of  the  Rolhi  in  the  above-mentioned  case  of 
Buckridge  v.  Ingram,  <<  wherever  a  perpetual  inheritance  is  granted,  which 
arises  out  of  land,  or  is  in  any  degree  connected  with,  or  exerciseable  within 
it,  it  is  that  sort  of  property  which  the  law  denominates  real,"  see  t  Ves.  jun, 
664. 

As  to  confirmations  of  the  nsortgage  by  tlie  wife  after  coverture  by  payment 

of  interest  or  otherwise,  see  post,  721,  etseq.  where  the  principal  casa  is 

Airther  commented  on,  and  its  anthortty  as  to  these  latter  points  questioned. 

Reference  to  (C)  Where  a  husband  pnrchased  a  term  for  himself  and  his  wife,  and  the 

prior  eates.         survivor,  and  after  mortgaged  it  without  his  wife,  and  then  died  indebted,  the 

equity  of  redemption  was  held  to  be  assets;  see  the  case  of  IVaite  v.  TAosmm, 
2  P.  Wms.  364,  and  cited  ante,  vol.  i.  290,  iu  the  text,  and  post,  772,  3.    As  to 
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Baty  if  the  wife  joins  in  a  mortgage  of  her  lands  and  levies  Wifemaymort- 
a  fine   thereof,  this  will  be  binding  upon  her  and  her  heirs,  ^jinZ  * 
notwithstanding  the  coverture.    For  as,  by  such  process,  she 
may  make  an  absolute  alienation  of  her  real  estate,  so  may 
she  make  a  conditional  one  thereof  (d)« 

And  a  fine,  levied  by  a  feme  covert ,  will  make  a  mortgage  Whether  U  he 
of  her  trust,  as  well  as  of  her  legal  estate,  vaUd  (d).  Thus,  estate. 
where  the  defendant  P.  before  her  marriage,  conveyed,  with 
her  intended  and  after  husband's  privity  (e),.  the  premises  in 
question  to  trustees,  in  trust,  to  pay  the  rents  and  profits  to 
her  sole  and  separate  use  for  her  life,  and,  after  her  decease, 
in  trust  for  such  uses  as  she,  whether  sole  or  covert,  should  by 
her  last  will  limit  and  appoint,  and,  for  want  of  such  appoint- 
ment, then  to  her  own  right  heirs  for  ever.  Afterwards,  she 
mortgaged  part  of  the  lands  to  the  plaintiff^  for  a  term  of  five 

(d)  Pewne  v«  Peacock^  Ca«  temp.  Talb.  41. 


the  advaDcement  by  purchase  in  the  name  of  a  wife  or  child  (which  by  the 
way  is  not  much  wiUiiu  the  scope  of  a  treatise  on  mortgages) ;  see  S  Watk.  Cop. 
f74,  4th  edit. 

(D)  And  the  wife  joining  in  the  fine  will  be  bound  by  the  deed  leading  or    WV^wd  a  ne-* 
declaring  the  uses,  though  no  party  to  such  deed,  provided  the  uses  be  not  ceuary  partff 
inconsistent  with  the  intent  and  purpose  for  which  the  fine  was  levied.  Swanton  j||a>  n^f  of  /Sn/ 
▼.  Raveny  2  Atk.  107,'  and  Beckwiih*s  eaee^  2  Co.  57.     This  proviso  is  a  very   ta  whieh  the 
essential  member  of  the  sentence :  if  omitted,  the  husband,  having  obtained  his  ^^  Jomed. 
wife's  consent  to  a  slight  incumbrance,  and  procured  her  concurrence  in  a  fine 

for  the  purpose  of  securing  the  mortgagee,  might  (without  any  opposition 
from  the  wife's  friends,  or  the  judge  before  whom  she  is  examined),  by  a  sub- 
sequent and  clandestine  declaration  of  other  uses,  be  able  totally  to  make 
away  with  her  estate,  which  the  solemnity  of  the  fine  was  meant  to  prevent.  , 
In  Fleetwood  v.  TempUmanj  2  Atk.  79.  S,  C,  post,  1044,  where  a  fine  was  co- 
venanted to  be  levied  in  Easter  Term  following  the  date  of  the  deed  leading 
(he  uses,  but  no  fine  was  levied  till  three  years  afterwards,  when  the  husband 
and  wife  joined  in  a  new  declaration  of  uses  of  the  fine  **  theretofore  levied,'' 
U  was  held,  that  this  declaration  was  binding,  notwithstanding  it  differed 
materially  from  the  first  declaration ;  for  that  the  covenant  to  levy  the  fine  in 
the  first  deed  was  not  strictly  pursued. 

(E)  The  privity  of  the  husband  is  absolutely  necessary  to  the  validity  of  the 
settlement  made  by  the  wife  of  her  estate  after  the  marriage  treaty  has  com- 
menced. See  Howard  v.  Hooker^  2  Ch.  Rep.  81,  and  Strathmore  v.  Bowee^  iVes, 
jun.  28,  and  post,  719,  20. 
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hundred  years,  to  secure  the  sum  of  10001.  and  a  fine  was 
levied  by  husband  and  wife,  who  both  declared  the  uses,  as  to 
the  mortgaged  premises,  to  be  to  the  pl^tiff  for  securing 
the  principal  and  interest.  On  a  bill  exhibited,  the  wife,  by 
order  of  Court,  answered  separately;  insisting,  as  to  this 
point,  that  the  legal  estate  being  in  the  trustees,  the  parties 
to  the  fine  had  not  such  an  estate  therein,  whereof  a  fine 
could  be  levied  to  bar  her  right.  But  the  Lord  Chancellor,  as 
to  this  objection,  observed,  it  was  very  well  known  that  the 
operation  of  fines  and  recoveries  was  the  same  upon  trusts  as 
upon  legal  estates  {d  c2),  and  if  so,  it  must  inevitably  follow^ 
that  an  estate  for  life  limited  to  the  wife,  remainder  to  her 
own  right  heirs  in  default  of  any  appointment  made  by  her 
last  will,  was  disposed  of  by  the  fine ;  and  if  no  such  re- 
mainder had  been  limited  by  it,  yet  as  the  estate  was  the  wife's^ 
and  moved  originaUy  tram  her,  whatever  was  not  conveyed 
would  have  remained  in  her,  and  consequently  been  barred ; 
and  his  Lordship  decreed  the  trustees  to  convey  to  the  plain* 
tifis  the  mortgagees. 


Sj^Jle  per- 
fomunee  rf 

venatU  thai 
wife  ekould 
feijf  a  fine  f 
ieereed* 


Where  a  husband,  for  a  valuable  consideration,  covenanted 
that  his  wife  should  join  with  him  in  a  fine,  the  Court  of  Chan- 
cery decreed  the  husband  to  perform  it,  for  that  he  had  under- 
taken it,  and  he  must  lie  by  it  if  he  did  not  perform  it  (e) : 
because  in  such  case  it  is  to  be  presumed  that  the  husband^ 
where  he  covenants  that  his  wife  shall  levy  a  fine,  has  first 
gained  her  consent  for  that  purpose,  and  the  interest  in  such 
covenant  has  been  taken  to  be  an  inheritance  descending  to 
the  heir  of  the  covenantee. 


QiMre,  if  eke 
r^fkee  to  co»- 


But,  if  it  can  be  made  appear  to  be  impossible  for  the  hus- 
band to  procure  the  concurrence  of  his  wife  (as  suppose  there 
are  differences  between  them)  surely  the  Court  would  not 
decree  an  impossibility  (/);  especially  if  the  husband  offer  to 


(del)  [See  Cor.  on  Rec.  p.  SSS.— 
jEd.] 

(e)  BaringioH  y.  Homy  9  Eq.  Ca. 
Abr.  17,  pi.  7.  5  Yin.  Abr.  547,  pi.  15. 
3  P.  Wins.  189,  et  note  (B)  there. 


(/)  Whiter  V,  DevereuxySl?.Wnu» 
189,  D.  (B),  [et  yide  what  is  aaid  by 
Lord  Eldon,  of  a  covenant  for  fur- 
ther assarance,  ante,  p.  690,  n.(P).^ 
£d.] 
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fetiurn  all  the  moneyi  with  interest  and  costs,  and  to  answer 
an  the  damages  (f). 


(F)  Tlie  cases  on  this  head  are  cohflictory.    On  the  ope  side  may  he  classed 

Bmingiam  v.  Hom,  t  £q.  Ca.  Ah.  17.  Rmt  v.  fVhiitU^ToXh.  94.  Griffin  v.  Taylor, 

ihid.  106.    Awm.  t  Cb.  Ca.  53.    HaU  v.  Hardy,  dP.  Wms.  188.      WUker$  v. 

Pinekgrd,  in  Chan.  July  7th,  1795,  and  Morrii  ▼.  Stephenmm,  7  Ves.  474.    On 

the  other  side  may  be  ranked  Pretttm  ▼.  FTotcy,  Pre.  Ch.  76.    Otread  v.  Rnuidp 

4  Vin.  Ahr.  SOS,  pi.  4.    Sedgwick  ▼.  Hargrove,  t  Ves.  56.     Dmel  v.  Jdawu, 

Arab.  495.    Mtreami'e  aue,  S  W.  Bl.  1205.    Emery  v.  fFase,  5  Ves.  848.    Dooif 

▼.  JoHM,  1  New  Rep.  t69.    Howell  ▼.  Geotge,  1  Madd.  Rep.  1,  and  Bride  v* 

WkeOey,  cited  ibid.  7,  n. 

I.  As  to  the  cases  which  confirm  the  doctrine  hi  the  text :— In  Riut  y.WUttUf  HmAm^e  f 

Toth.  94,  the  court  decreed,  that  the  defendant  should  compel  his  wife,  and  vfMiii  <M 

wnfe  smII  tow 
mmMer  wume  w^e,  being  the  other  defendant,  to  levy  a  fine,  and  Join  in  the  j^jj^  ^  jbtem^^ 

assurance ;  and  in  Griffin  ▼•  Taylor ,  ibid.  106,  the  conrt  ordered  a  flum  to  pro-  fotcedU 
care  his  wife  to  acknowledge  a  fine  of  mortgaged  lands.  On  the  same  pria- 
dple  the  AnanymamM  cose,  in  t  Ch.  Ca.  53,  was  decided.  Here  a  father  and  ^ 
•on  vnfra  ataJtem,  covenanted  to  convey  lands  for  Talaable  consideration,  on 
the  son's  coming  of  age.  The  father  was  decreed  to  procure  his  son's  con* 
firmation  of  the  conveyance.  In  the  next  case.  Sir  Joseph  Jekyll  said,  there 
had  been  a  hundred  precedents  where  it  had  been  held,  that  if  the  husband  for 
a  valuable  consideration,  covenants  that  the  wife  shall  join  with  him  in  a  fine^ 
the  court  has  decreed  the  husband  to  do  it,  for  that  he  has  undertaken  it,  and 
aiust  lie  by  it,  if  be  does  not  perform  it.    HaU  ▼.  Hardy,  3  P.  Wms.  188. 

The  unreported  case  of  WUkere  v.  Piaehard,  m  Chan.  7th  July,  1795,  men-  Thoi^  wffe 
tioned  by  the  counwL  arg.  7  Ves.  475,  seems  to  have  proceeded  on  a  similar  "'^'^  f^'^  ^ 
principle.    There  an  agreement  was  entered  into  by  a  man  on  behalf  of  him-      r  waq  -i 
self  and  wife,  to  sell  the  estatie  in  question  to  the  plaintiff.    One  moiety  was 
the  wife's.    The  estate  was  settled  to  certain  uses,  with  a  power  of  revocation 
in  the  husband  and  wife,  with  consent  of  the  trustees.    The  wife  by  her  an« 
swer,  as  well  as  the  husband,  swore,  that  she  never  gave  her  consent  to  the 
sale ;  and  they  stated,  that  they  believed  the  trustees  would  not  consent  to 
the  revocation  of  the  uses.    Nevertheless,  the  Lord  Chancellor  decreed  a 
specific  performance ;  and  that  the  husband  should  convey,  and  should  procure 
all  proper  parties  to  convey,  as  the  Master  should  direct,  if  the  parties  should 
differ  concerning  the  conveyance. 

This  case  %ras  followed  by  Morrie  v  Stephem^,  7  Yes.  474,  where  the  husband  Hu^and  de* 
under  circumstances,  was  decreed  to  procure  his  wife  to  join  in  a  surrender  ^*^  f^  J"^. 
of  a  eopyhold  estate,  whidi  hp  had  covenanted  (the wife  consenting) that  he  cmtearrencein 
and  his  wife  should  within  one  month,  surrender  to  the  use  of  a  trustee  in  marendier. 
trust  to  sell  and  pay  debts.    Sir  William  Grant,  M.  R.  observed,  that  the  de- 
fendant (tlie  husband)  did  not  allege  that  he  was  unable  to  procure  his  wife 
to  join ;  nor  did  he  offer  to  pay  the  debt ;  it  was  impossible  to  put  the  plaintiff 
In  the  same  situation,  as  if  the  deed  of  covenant  had  never  been  executed ; 
for  the  plaintiff  would  have  had  an  execution  against  the  husband,  if  he  had 
not  redeemed  himself  by  giving  this  security.    It  was  unnecessary,  therefore, 
to  discnw  Lord  Cowper's  reasoning  in  (Hrtad  ▼•  iioiind,  (a  case  after-msa* 
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w\fe  noi  hor-      A  covenant  from  the  husband  and  wife,  that  he  and  his 
^perfected  ^we  ^ife  wiU  levy  a  fine,  will  not  be  binding  upon  her  in  case  of 

kusband'B 

death* . ■ 

tioned)  ;  that  case  being  so  extremely  dissimilar  to  the  one  before  his  Honor. 
The  defendant  tliere  stated  absolute  inability  to  perform,  and  offered  to  put 
the  other  party  in  the  same  situation  as  if  the  agreement  had  never  taken 
place.  Here  the  only  objection  stated  to  the  performance  of  the  agreement 
was,  that  such  agreement  was  obtained  by  fraud  ;  not  that  the  wife  was  an- 
willing  to  enable  her  husband  to  perform  it,  merely  because  it  was  incompetent 
in  him  to  dispose  of  her  estate ;  but  because  he  and  she  were  imposed  upon  in 
entering  into  and  execntiiig  the  deed.  The  case  of  WUhen  t.  Pinekard,  in 
1795,  was  infinitely  stronger  ;  for  the  wife  never  had  expressed  any  assent. 
The  first  time  she  was  consulted  she  expressed  her  disagreement.  The  contract 
was  made  without  her  knowledge,  yet  she  was  decreed  to  perform  it  without 
regard  to  the  possible  consequence  resulting — that  to  relieve  him  she  might  be 
under  the  necessity  of  disposing  of  her  estate.  But  here  the  wife  executed 
the  deed ;  and  even  in  the  covenant  it  was  declared,  that  it  was  entered  into 
with  the  express  consent  of  the  wife.  In  such  a  case  it  was  too  much,  his  Honor 
thought,  to  say  that  there  should  be  no  specific  performance,  merely  because 
the  defendant  was  a  husband,  and  therefore  exempted  from  performing  his 
covenant  respecting  bis  wife's  estate,  for  non  constat  that  there  was  any  diffi- 
culty in  obtaining  her  consent.  The  decree  tlierefore  was,  that  the  husband 
should  specifically  perform  his  agreement,  and  procure  his  wife  to  join  in  the 
fine. 
€!ase9annulHnff  II.  The  cases  which  tend  to  disaffirm  tlie  doctrine  advanced  by  the  learned 
nue  wtex  .        author,  are  tlie  most  numerous-^the  more  modem— ^and  the  best  considered. 

Consequently  little  doubt  can  be.  entertained  of  their  authority  to  annul  the 
rule  in  Barington  v.  Horn ;  but  it  should  be  remembered,  that  no  case  has 
expressly  decided  that  the  husband  shall  not  be  bound  specifically  to  perform 
his  covenant,  that  his  wife  shall  join  him  in  levying  a  fine.  The  case  of 
Preston  v.  Wasey^  Pre.  Ch.  76,  is  the  first  that  occurs  in  the  books  on  this 
side  of  the  question.  There^  the  defendant's  wife  was  the  heiress  at  law  of 
the  testator  under  whose  will  the  plaintiff  claimed.  The  plaintiff  having  some 
reason  to  doubt  the  validity  of  the  will,  prevailed  on  the  defendant  and  his 
wife,  for  a  small  consideration,  to  enter  into  articles  to  convey  the  lands  in 
question  to  make  good  the  will,  under  pretence  that  there  was  some  mistake 
therein.  The  bill  was  for  a  specific  performance  of  the  articles,  but  it  ap« 
pearing  that  the  defendant  and  his  wife  were  not  well  apprised  of  the  in- 
terest they  had  in  the  lands,  and  that  there  was  some  art  used  in  procuring 
their  concurrence,  the  Master  of  the  Rolls  would  not  decree  tlie  prayer  of 
the  bill,  but  left  the  plaintiff  to  his  remedy  at  law ;  and  on  appeal,  my 
Lord  Keeper  affirmed  the  decree,  but  went  upon  the  fraud,  and  did  not 
r  709  1  seem  to  take  notice  of  its  being  the  inheritance  of  a  feme  corert.  From  this 
case,  therefore,  little  more  can  be  gleaned  than  that  it  seems  to  militate  against 
the  doctrine  propounded  in  the  previous  cases. 
Husband  noi  The  next  case,  however,  is  strong  in  confirmation  of  the  nile,  that  the  hus- 

beund  by  cove  |jand  will  not  be  bound  in  equity  to  perform  his  covenant  (though  founded  on 
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IdA  death.      Therefore,  where  one  ig)  seised  in  tail,  for  va- 
luable consideration  bargained   and  sold  to  another   in  fee^ 

(g)  Body  V.  LtuiN,  1  Rol.  Abr.  575.    Mich.    5  Car.  1.     S.  C.    1  Eq.  Ca. 
Abf.  61,^  2.  . 


a  ▼alaable  coosideration)  to  procure  his  wife  to  join  with  him  in  a  fine  or  otlier  nant  to  procure 
conveyance.  The  cate  is  that  of  Oiread  v.  Round,  4  Vin.  Abr.  «03,  pi.  4,  *»5i/«  •/ ^P' 
where  the  husband  and  wife,  for  a  valuable  consideration,  by  lease  and  re-  rJuse! 
lease,  conveyed  the  wife's  lands  in  fee,  and  the  husband  covenanted  that  she 
shonld  levy  a  fine  of  them  to  the  flse  of  the  purchaser.  The  wife  afterwards 
refused  to  levy  the  fine,  npon  which  the  purchaser  filed  a  bill  for  a  specific 
performance  of  the  covenant.  The  husband,  by  answer,  admitted  the  cove- 
nant, and  said,  that  he  was  ready  to  levy  a  fine,  but  that  his  wife  refused  to 
join  him,  and  that  he  could  not  persuade  her  to  do  so.  Lord  Cowper,  who 
decided  the  case  of  BwringUn  v.  HorUy  (3  £q.  Ca.  Abr.  17)  observed,  that 
it  was  a  tender  point  to  compel  the  husband,  by  a  decree,  to  procure  his  wife 
to  levy  a  fine,  although  there  had  been  some  .precedents  in  the  court  for  it ; 
and  that  it  was  a  great  breach  upon  the  wisdom  of  the  law,  which  secured  the 
wife's  lands  from  being  aliened  by  her  husband  without  her  free  and  voluntary 
consent,  to  lay  a  nece^ity  upon  her  to  part  with  her  lands,  or  otherwise  to  be 
the  canse  of  her  husband  lying  in  prison  all  his  days ;  and  his  Lordship  de- 
clared, that  he  did  not  in  that  case  think  it  proper  to  decree  a  specific  per- 
formance of  the  covenant,  but  tbat  the  husband  must  refund  the  purchase- 
money  which  he  had  received,  with  costs. 

So,  in  Sedgwick  v.  Hargrave,  2  Ves.  56  ;  et  vide  Belt's  Supp.  275,  the  bus-  Same  (aw, 
band  and  wife,  in  consideration  of  200Z.,  renounced  all  claim  to  the  estate  in 
question,  aud  by  a  joint  answer  in  'Chancery  they  both  disclaimed  all  right 
whatever  to  the  premises,  and  declared  that  they  were  willing  to  release  the 
wife's  title  to  the  lands,  and  to  join  in  any  conveyance,  or  to  do  what  act 
the  court  should  think  proper.  In  the  suit  wherein  this  answer  was  filed 
there  were  no  further  proceedings.  But  on  a  sale  of  the  estate  thirty  years 
afterwards  by  the*  person  who  had  been  in  possession  that  time,  the  husband 
hinted  to  the  purchaser  that  his  wife  had  a  claim  on  the  premises  sold,  and 
that  a  good  title  could  not  be  made  without  her  concurrence.  The  purchaser 
then  declined  proceeding  in  his  contract,  unless  this  cloud  were  removed. 
Whereupon  the  vendor  filed  a  bill  against  him  for  specific  performance,  making 
the  husband  and  wife  parties,  defendants,  calling  upon  them  to  set-out  the 
nature  of  their  claim,  and  praying  that  tliey  might  be  decreed  to  convey  or 
refiind  the  said  SOOi.  with  interest.  Sir  John  Strange,  M.  R.  said  he  could  not 
■lake  a  personal  decree  on  the  wife  to  join  in  the  title,  for  no  act  had  been 
done  by  her  that  the  court  could  say  was  a  parting  with  her  interest  [see 
ante,  p.  679,  et  seq,  as  to  a  joint  answer],  and  his  Honor  feared  that  a  bare 
decree  on  the  husband  to  join,  or  procure  his  wife  to  join,  would  not  answer 
the  ends  of  justice;  but  withont  doubt  the  300i.  shonld  be  refunded.  The 
decree  was,  that  J.  H.  tlie  husband  should  join,  and  procure  his  wife  to  join, 
within  a  time  to  be  appointed  by  the  Master ;  and  if  they  did  not,  then  that 
J.  H,  should  refund  the  200/.  to  the  plaintiff,  and  pay  co»ts.-«Th«se  cases 
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-covenanting  that  he  and  his  wife  would  levy  a  fine  for  better 
assurance;  and  it  was  agreed  that  SOL,  part  of  the  considera- 

shew  that  the  court  will  not  id  every  instance  decree  a  specific  performance 

of  the  linsband's  covenant  tliat  tlie  wife  sliall  join  him  in  making  an-  effectaal 

assurance  of  tlie  lands,  but  that  it  will  make  a  decree  tub  modo  only,  that  Is, 

in  the  alternative,  namely,  that  the  husband  shall  specifically  perform  his 

agreement,  if  he  eon  procure  bis  wife  to  join,  bat  if  he  can  prove  that  his 

wife  refuses  to  join  with  him  in  the  assurance  required,  the  other  party  will 

be  left  to  his  remedy  at  law. 

Htuband  di-         In  Daniel  v.  Adanuy  Amb.  495,  baron  and  feme  had  a  Joint  power  to  sell 

recting  agent     the  wife's  estate.    The  baron  employed  an  agent  of  his  own  to  sell  the  pro- 

of  his  knvittg     P^^y*  delivering  merely  his  wife's  compliments  to  the  agent  hi  a  letter  to  him, 

obtained  w\fe*8   conferring  the  authority  to  sell.    This  was  held  to  be  no  proof  that  the  wife 

'T^'*''Tn«*1      <^i*<^°"^  ^"  ^^  authority  to  the  agent,  and  Sir  Thomas  Sewell,  M.  R.  said, 

.   ^  J      that  this  was  not  such  a  case  as  would  induce  the  court  to  compel  the  hnsband 

to  procure  his  wife  to  convey.    That  where  the  wife  was  bound,  she  mnst 

have  done  something  to  confirm  the  agreement,  as  to  receive  some  benefit 

from  it.    Drury  v.  Di-uryy  1  Ch.  Rep.  49.    That  tlie  note  of  Btirker  ▼.  CbM 

was  very  loose.    That  in  Barington  v.  Horn  the  husband  bad  received  tbe 

consideration,  and  in  Hall  v.  Hardy  he  had  received  part,  and  was  willing  to 

receive  the  rest.    That  those  cases  went  on  the  ground  of  fi^aod ;  and,  thero- 

-fore,  his  Honor  added,  he  must  dismiss  the  bill ;  which  he  did,  but  without 

costs. 

If^e  may  levy       Moreau's  Case,  %  W.  Bl.  liiOS,  is  the  next  iu  order.    There  the  hnsband  had 

iusba'^^'d'  -^   '^'^  ^°^  covenanted,  that  he  and  his  wife  when  of  age  should  levy  a  fine. 

agreemeni,  The  wife  sittained  her  age  of  twenty-one  years,  and  at  first  refused  to  levy 

the  fine.  Her  husband  afterwards  wem  abroad,  and  then  she  consented  to  levy 
the  fine,  and  her  acknowledgment  as  a  feme  $oU  was  received  by  the  Chief 
Justice  of  the  Court  of  Common  Pleas.  This  fine  was  levied  without  preju- 
dice to  ^le  husband's  right  to  avoid  the  same.  The  conrt  would  not  by  any 
means  preclude  him  from  the  right  to  question  its  validity.  Ail  the  Chief 
Justice  did  was  to  enable  the  wife  to  bind  herself  by  receiving  the  fine  from 
her,  as  if  she  had  been  a  feme  aok.  But  from  the  whole  tenor  of  the  case  it 
appears,  that  his  Lordship  did  not  consider  the  husband's  covenant  to  be 
binding  on  the  wife ;  for  at  first  he  would  make  no  rule  to  authenticate  the 
fine,  and  afterwards  did  it  de  bene  etse  merely,  the  wife  volimtarily  assenting 
thereto.  See  further  on  this  head,  Stead  v.  Jzardy  1  New  Rep.  312. 
Reaaon^  ^^  nov  turn  to  the  modem  decisions  on  this  subject,  and  find  the  doctrine 

^ainet  compel-   placed  on  a  very  difiereut  footing.    Two  grounds  are  taken,  whereon  oowerfnl 

Itiur  hutband  to 

yroeure  wife  to   ttrgumento  .against  the  adoption  of  the  rule  in  the  text  are  raised.    The  first 

concur,  is,  that  if  the  husband's  agreement  be  held  binding  on  the  wife,  then  her  in- 

terests may  be  boand  b^  agreement,  which  could  not  be  bound  by  conveyance  ; 
and  the  second,  that  if  the  doctrine  be  adopted  it  would  contravene  the  policy 
of  the  law ;  for  that  the  wife  could  not  truly  aver,  that  she  freely  and  volun« 
tarily  assented  to  the  fine,  when  in  fact  she  was  compelled  to  levy  it  by  the 
decree  of  the  conrt,  or  the  influence  and  persuasion  of  her  hiisband.  Thesa 
arguments  were  in  part  relied  on  in  Emery  v.  ffase^  5  Yes.  846.  In  that  case 
I.  W.y  his  dangbters,  and  their  husbands^  entered  into  an  agreement  for  the 
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tjan-moneyy  should  be  paid  unto  the  wife  upon  the  conusance 
Aereof.    A  fine  was  accordingly  acknowledged  by  them  before 


•ale  of  an  estate  to  which  I.  W.  and  his  danghters  were  entitled,  on  a  price 

to  be  fixed  by  an  arbitrator  appointed  by  all  parties.    The  arbitrator,  it  was 

said  by  the  vendors,  had  greatly  nndervaloed  the  estate,  and  on  that  ground 

they  Tesisted  a  bill  filed  by  the  purchaser  for  a  specific  performance  of  the 

agreement*    Lord  Alvanley,  M.  R.  felt  great  hesitation  in  infringing  on  the 

award  of  an  arbitrator  chosen  by  consent  of  all  parties,  which,  he  said,  conid 

not  be  done  either  at  law  or  in  equity,  unless  upon  fraud  and  imposition  or 

gross  mistake ;  but  as  agamst  the  married  women,  he  had  no  conception  that 

inch  an  agreement, could  be  enforced.    7%a/,  indeed,  would  be  binding  their   Beeausey  first, 

interests  by  agreement,  which  could  not  be  bound  by  conveyance.    How  far   '*«''««« Wfte 

the  husband  was  liable  in  damages  for  not  making  good  the  agreement,  or  how    rests  Ity  agree- 

far  in  equity  he  would  be  compelled  to  prevail  upon  his  wife  was  another  fi^ntt  which 

contideration.    There  had  been  instances  of  committing  the  husband  to  the   f^^^j  "L.  ^., 

Fleet,  till  the  wife  should  do  the  act ;  and  there  was  one  instance  where  the  veyance. 

hosband  staid  a  great  while  in  prison,  and  then  made  it  appear  that  he  could 

not  prevail  on  his  wife,  and  was  discharged.    The  bill  in  the  case  before  his 

Lordship  was,  it  was  true,  resisted  expressly  on  this  ground ;  but  Lord  A  Ivan* 

• 

ley  thought  that  a  mere  simple  agreement  to  sell  at  whatever  price  a  third 

person  should  name,  was  not  such  an  agreement  as  the  court  would  be  very 

desirous  of  enforcing,  and  when  he  saw  that  some  of  the  parties  were  not 

competent  (being  married  women),  he  should  hold  that  the  purchaser  had  not 

made  out  a  right  to  a  specific  performance.    The  plaintiff  bad  that  which  was 

open  to  every  one,  a  remedy  at  law  for  the  breach  of  the  agreement ;  to 

which  remedy,  under  the  circumstances,  his  Lordship  left  him.    The  bill  was 

consequently  dismissed,  but  without  costs.    On  appeal  to  the  Chancellor  the 

decree  at  the  Rolls  was  affirmed,  see  8  Ves.  51 9.    The  doctrine,  it  is  con* 

ceived,  was  on  that  occasion  placed  in  its  true  light,  and  it  is  to  be  regretted       [  711  *  1 

that  the  noble  and  learned  Lord  who  affirmed  tlie  decree,  did  not  finally  fix 

the  point  conformably  to  his  opinion  by  actual  decision,  but  his  Lordship  chose 

rather  to  rely -on  other  grounds,  than  pronounce  a  decided  opinion  on  a  ques* 

tioo  which  he  was  not  expressly  called  on  to  determine. 

Lord  Cldon  observed  (8  Ves.  514)  t — "  By  this  appeal  I  am  called  opon   And,  second,  ii 

to  reverse  a  jud^mont  that  appears  to  have  been  made  upon  great  considera-*  ^''"^  J^  ^"~ 

trary  to  poltcy 
tion.    Certainly  the  general  point  is  of  great  importance,  whether  the  con-   qf  [„„  fp  com- 

tractof  the  husband,  which,  however,  this  was  not  intended  to  be,  but  that   pel  tr(/f /o /rry 

of  the  daughters,  is  to  be  executed  against  the  husband  by  a  court  of  equity ;  itl^^Tfree  Jot 

in  effect  compelling  the  husband  to  compel  his  wife  to  levy  a  fine  which  is  a 

volonlary  act.    The  policy  of  the  law  is,  that  a  wife  is  not  to  part  with  her. 

property,  iMit  by  her  own  spontaneous  and  freewill.    If  tiiiswere  perfectly 

res  uifeigra  I  should  hesitate  long,  before  I  should  say,  that  the  husband  is  to 

be  understood  to  have  gained  her  consent,  and  the  presumption  is  to  be  made, 

that  be  obtaioed  it  before  the  bargain,  to  avoid  all  the  fraud  that  may  be 

afterwards  practised  to  procure  it.    I  should  have  hesitated  long  in  following 

■p  that  presumption,  rather  than  the  principle  and  policy  of  the  law ;  for  if 

a  man  chooses  to  contract  for  the  estate  of  a  married  woman,  or  an  estate  to 

N2 
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a  judge  on  the  circuit  in  the  vacation,  and  the  301.  paid  hery 
the  husband  being  sick  in  bed;  and  afterwards,  and  before. 


dower,  he  knows  the  property  is  her's  altogether,  or  to  a  given  extent.    The* 
purchaser  is  bound  to  regard  the  policy  of  tile  law ;  and  what  right  has  he 
to  complain,  if  she,  who  according  to  law,  cannot  part  with  her  property  tmt 
by  her  own  free  will,  expressed  at  the  time  of  passing  an  act  of  record,  takes 
advantage  of  the  locus  pcenitentia;  and  why  is  not  the  purchaser  to  take  his 
chance  of  damages  against  the  husband  ?    If  the  cases  have  determined  this  * 
question  so,  that  no  consideration  of  the  absurdity  that  must  arise,  and  the 
almost  ridiculous  state  in  which  this  court  must  in  many  instances  be  placed, 
can  prevail  against  their  authority,  it  must  be  so.    For  the  sake  of  illustration 
however :— Suppose  the  husband  procures  the  consent  of  his  wife  even  by  the 
mildest  means ;  perspades  and  inflnenres  her  by  the  difficulties  he  has  got  into ; 
and  she  is  examined  in  equity  by  the  judge,  who  has  made  the  decree  upon 
her  husband ;  then,  if  upon  the  submission  of  all  the  considerations  which 
ought  to  be  submitted  to  her  in  tliis  court,  and  the  court  of  Common  Pteas, 
slie  says,  she  thinks  it  in  her  situation  not  fit  for  lier  to  part  with  her  property, 
the  court  must  send  the  husband  to  gaol;  telling  her,  she  never  ought  to 
relieve  him  from  that  state  ;  and  all  this  for  the  benefit  of  a  person  who  cannot 
have  a  specific  performance' certainly,  but  who  may  have  damages;  and  who 
sets  up  his  title  to  a  specific  performance  in  opposition  to  the  policy  of  the  law. 
Upon  the  first  ground,  therefore,  there  h  difficulty  enough  to  make  me  pause 
oefore  I  should  follow  the  cases  of  HaU  v.  Hardy y  and  Withers  v.  Pinchardy 
and  I  am  not  sure,  whether  it  is  not  proper  to  have  the  jadgment  of  the  . 
House  of  Lords  to  determine  which  of  these  decisions  ought  to  bind  ns.    As 
to  the  expression  used  by  Ijord  Cowper,  that  this  jurisdiction  is  to  be  very 
sparingly  exercised,  certainly  it  is  very  dissatisfactory  to  be  informed,  that  it 
is,  and  it  is  not,  to  be  done."    Rut  his  LfOrdship  was  strongly  inclined  to 
think,  that  the  decree  at  the  Rolls  was  right   on  other  grounds,  which  he 
stated  at  large,  and  concluded  by  observing,  that  he  considered  him);elf  fairly 
justified  in  following  Lord  Alvanley,  at  least  as  far  as  Lord  Cowper*s  principle 
would  authorize  him ;— that  if  the  property  of  a  marrie^d  woman  is  to  be 
afl^ected  through  the  covenant  of  her  husband,  the  court  ought  to  act  sparingly 
npon  that ;  and  upon  the  whole  there  was  reasonable  doubt  enough,  whether 
the  valuation  was  made  npon  such  a  principle  that  it  ought  to  bind  married 
women.    And,  therefore,  his  Lordship  affirmed  the  decree  as  above  stated. 
General  ruU^        Sir  James  Mansfield,  C.J.,  in  a  late  case  in  the  court  of  Common  Pleas, 
that  equity  will  (where  an  action  was  brought  on  a  covenant  by  a  husband,  that  he  and  his 
Sfl  dT*^ocMfe  ^'''^  ^o"'**  levy  a  fine,  and  he  could  not  procure  her  concurrence)  said,  tiiat 
w{fe  to  levy  fine,  the  covenant  upon  which  the  action  was  brought,  was  such  as  the  court  of 

Chancery  would  not  now  enforce ;  and,  he  added,  that  nothing  conld  be  more 
absurd  than  to  allow  a  married  woman  to  be  compelled  to  levy  a  fine  through 
r  712*  1  ^^^  fear  of  her  husband  being  sued  and  thrown  into  prison,  when  the  general 
principle  of  the  law  was,  that  a  married  woman  should  not  be  compelled  to 
levy  a  fine.  Dwis  v.  Jones,  1  New  Rep.  269.  Hence  we  may  infer,  if  tliis 
common  law  dictnm  can  be  reKed  on  (and  the  learned  judge,  by  whom  it  was 
uttered,  was  very  conversant  in  the  doctrines  of  eqnity,  per  Sir  T.  Plumer,V.  £• 
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tibe  ensuing  term,  he  died;  whereupon  the  wife  stopped  pass- 
ing the  fine,  and  brought  a  writ  of  dower.     It  was  held  the 


1  Madd.  Rep.  7),  that  a  coart  of  eqnity  will  in  general  refuse  to  compel  the 
faosband  to  procure  his  wife  to  join  in  levying  the  fine.  A  similar  notion  seems 
to  have  prevailed  in  U€weU  v.  Gt^rgt,  1  Madd*  Rep.  6,  though  with  some 
reservation  as  to  the  full  admission  of  the  rule  in  all  its  latitude.  In  that  case 
the  husband  (who  was  the  defendant)  conceived  himself  to  possess  an  exclu- 
sive dominion  over  the  estate,  when  he  entered  into  the  agreement  for  sale. 
It  afterwards  turned  out  that  he  was  only  tenant  for  life,  and  he  stated  in  his 
answer,  that  his  wife  and  son  refused  to  join  with  him  in  suffering  a  recovery, 
so  as  to  enable  him  to  perform  his  agreement.    He  said,  that  he  was  willing 

to  convey  as  far  as  he  could,  and  to  compensate  the  plaintiff  for  any  injury  he  j 

might  have  sustained.  At  the  hearing,  it  was  contended,  that  the  defendant 
ought  to  be  compelled  to  procure  his  wife  and  son  to  join  with  him  in  a  reco- 
very; or,  that  he  ought  to  acquire  a  fee  in  the  lands  in  question,  and  convey  ^  ' 
them  to  the  plaintiff.  ''  It  was  not  much  pressed  in  argument,"  observed 
Sir  T.  Plumer,  in  the  course  of  his  judgment,  **  that  tlie  husband  ought  to 
be  decreed  to  procure  his  wife  and  son  to  join  in  a  recovery.  Indeed  it  could 
not  be  argued,  that  a  man  should  be  compelled  to  use  his  marital  and  parental 
authority. to  compel  his  wife  and  son  to  do  acts  which  ought  only  to  be 
spontaneously  done.  Those  cases  in  which  a  husband  was  compelled  to  make 
bis  wife  concur,  had  been,  where  he  had  agreed  she  should  convey,  and  her 
consent  might  be  supposed  to  have  been  previously  obtained,  but  in  this  c^se 
there  was  no  pretence  that  the  defendant  agreed  that  his  wife  and  son  should 
join  in  a  recovery,  and  none  of  the  cases  had  gone  so  far  as  to  say,  that  a 
lather  coold  be  compelled  to  procure  his  son  to  join  in  a  recovery."  Specific 
performance  of  the  agreement  was  therefore  refused.  But  see  an  faistance, 
where  a  father  was  decreed  to  procure  his  son  to  join  him  in  completing  an 
assurance,  which  vras  made  by  the  father  and  son,  while  the  son  was  U^ra 
€tUieM.    Anon,  t  Ch.  Ca.  b3y  cited  ante,  707  a,  in  the  first  section  of  this  note. 

From  this  review  of  the  cases  it  appears,  that  it  Is  not  definitively  settled,  JUnUt  «f  caws. 
whether,  if  a  husbanH  sells  or  mortgages  his  wife's  estate,  and  covenants  that 
she  shall  levy  a  fine  for  further  assurance,  he  will,  in  every  case,  be  decreed 
specifically  to  perform  his  contract.  The  cases  evidently  lean,  and  that  very 
strong,  towards  the  nde  of  tlie  husband ;  and  in  Brick  v.  fVheUey  (ante,  707  a) 
especially,  a  decided  opinion  in  the  husband's  favor  seems  to  have  been  pro- 
nounced by  the  House  of  Lords,  as  far  as  can  be  collected  from  a  short  note 
of-  that  case  in  Lord  Harcourt's  MS.  tables,  where  the  result  is  stated  to  be 
that,  ^  no  agreement  of  the  husband  to  part  with  the  wife's  inheritance  shall 
bind  the  wife,  or  be  carried  into  execution."  Dom.  Proc.  9th  February,  1721. 
It  is  also  observable,  that  Lord  Redesdale,  in  Cottigan  v.  Hntilerf  2  Sch*  Sc 
Lef.  166,  declares  the  broad  principle  to  be,  that  when  a  person  undertakes 
to  do  a  thing  which  be  can  himself  do,  or  has  the  means  of  making  others  do, 
the  court  will  compel  him  1o  do  it,  or  procure  it  to  be  done,  unless  the  circnm- 
atances  of  the  case  make  it  highly  unreasonable  to  do  so.  Lord  C.  B.  Gilbert 
put  it  doubtfully,  whether  the  court  would  make  the  decree,  if  the  bill  be 
against  the  husband  only ;  because  the  husband  would  then  compel  his  wifoi 
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bargainee  had  no  remedy  against  the  dowress,  because  it  was 
contrary  to  a  maxim  in  law,  that  a  feme  covert  shatdd  be 
bound  without  a  fine. 

Baker  v.  CWW,      Yet  in  a  short  note  of  the  case  of  Baker  y.  Child  (A),  it  is 

said  to  have  been  determined,  that  where  a  feme  covert^  by 
agreement  made  with  her  husband,  was  to  surrender  or  levy  a 
fine,  the  court  would,  by  decree,  compel  her  to  performance 
thereof,  although  the  husband  died  before  it  was  done.  But 
Mr.  Murray  observed,  in  the  case  of  Thayer  v.  Gould  {i)iy 
before  the  Lord  Chancellor,  Michaelmas,  13  Geo.  2.,  that, 
upon  looking  into  the  register's  minutes,  it  appeared  the  court 
made  no  decree  in  the  last  case,  but  that  it  was  by  consent  re- 
ferred to  Mr.  Serjeant  RawUnson  for  his  arbitration. — From 
this  reference,  however,  we  may  fairly  conclude,  that  there 
were  circumstances  in  this  case  which  rendered  the  decision  of 

(ft)  Baker  v.  Child,  2  Vera.  61.  vide  Com.  Dig.  Cha.  (2  M.  6.)  vol.  ii. 

(t)  1  £q.  Ca.  Abr.  62,  n.  (A),  [et      p.  112.  S86,  Svo.  ed.— Erf.] 

who  ought  not,  by  law,  to  convey  by  means  of  any  compulsion  from  her  hus* 
band.  Lex;  Prset  S^ftS.  We  may  further  add,  that  all  the  text  writers  of  the 
present  day  treat  the  role  to  be,  that  the  court  will,  in  every  case,  feel  strongly 
inclined  to  refuse  a  speci6c  performance  of  the  husband's  agreement  that  hit 
wife  shall  join  him  in  effectually  conveying  the  estate.  See  1  Fonb.  Tr.  Eq% 
294,  n.(9),  5th  edit.  Sugd.  Yen.  &  Pur.  181,  5th  edit,  and  1  Madd.  Ch.  S99i 
2d  edition. 

Obsertalumeon  Mr.  Roper,  indeed,  in  his  late  excellent  work  on  the  law  of  property,  at 
of^h        >^l^^i°S  ^^  husband  and  wife,  conceives  the  authorities  to  establish  the  general 

doctrine,  proposition — that  the  husband  will  be  bound  in  equity  to  perform  his  cove- 

[  713  *  ]  nant,  founded  upon  a  valuable  consideration,  to  procure  his  wife  to  join  with 
him  in  a  fine  or  other  conveyance.  '*  The  principle,*'  the  learned  gentleman 
observes,  **  on  which  this  role  is  founded,  does  not  appear  harsh  or  unsound : 
the  husband  ought  to  know  the  state  of  his  wife's  mind  before  be  enters  into 
such  stipulations ;  and  with  the  exception,  when  it  appears  that  the  wife  will 
not  concur,  and  the  husband  can  replace  the  purchaser  in  tlie  same  sKuatioo 
.  as  he  was  previously  to  the  transaction,  it  may  probably  be  considered  that 
the  court  will  decree  a  specific  performance  by  the  husband  of  his  covenant, 
that  bis  wife  shall  concur  with  him  in  levying  a  fine.  1  Rop.  Bar.  &  Fern.  557. 
Mr.  Roper  may  not  possibly  have  been  apprised  of  the  recent  cases  of  Davit 
V.  Joneey  Howell  v.  George,  and  Brick  v.  Whelletff  at  least  they  are  not  noticed 
by  him  in  the  previous  review  of  the  authorities  whieh  he  enters  into  at  oon^ 
siderable  length ;  and  this,  perhaps,  may  account  for  his  difference  of  opinion, 
if,  indeed,  there  be  any,  for  the  above  exceptioD|  in  a  great  nmsure,  anaslt 
^e  applicability  of  his  general  nilt» 
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H  doubtful  at  least ;  as,  had  it  been  clear  that  die  court  would 
have  released  the  wife  firom  the  agreement^  she  certainly 
never  would  have  submitted  to  an  arbitration  (g). 

K  a  leasehold  estate  of  the  wife  be  mortgaged  by  the  hus-      [  714  ] 
band,  the  equity  of  redemption  will  belong  to  him,  surviving  ^5&^"^|J|*' 
her.     E«  R.  was  possessed  of  a  lease  of  lands  of  the  demise  mortgage  of 

^     ,        XX  1    ^1  <•    -mtr  .  f'        1  .  wtfe'9  UoBehold 

of  the  Dean  and  Chapter  of  Westmmster    for  thirty-one  estate  belongs 
years  (A),  and  married  H,,  and  then  he  and  his  wife  mortgaged  hwcCh)!*^' 
their  interest  and'  term  of  years  unto  L  E.,  and  afterwards, 
and  before  the  day  of  payment,  £•  R,  died,  and  H.  the  hus- 

(k)  Young  V.  Aa4/brrf,   Hob.  S.  [pi.  5.    5.  C.  Brownl.  29.    4  Leon.  1JS&» 
pi.  S85.^£d.] 


(6)  Sir  Thomas  Sewell,  M.  R.  in  Amb.  498,  stated  tfie  note  of  Baker  t.  Note  of  Baker 
ChUdy  (obi  supra,  in  text)  to  be  very  loose,  and  passed  it  over  without  fur-  ll^  ^i!^ 
ther  observation.  It  still,  however,  coutioaes  to  be  cited  as  an  existing  an*  lied  on. 
thority,  see  Seriv.  Cop.  f6S,  n.  td  edit.,  and  1  Madd.  Ch.  999,  f d  edit.  The 
■ualogoaa  case  of  an  imperfect  fine,  by  reason  of  the  death  of  a  tenant  In  taU 
belbre  the  oompletioo  of  the  proceedings,  (see  Wharton  v.fVhartony  S  Vem«  3. 
fVeale  v.  Lower^  ibid.  306.  cited)  is  not  exactly  parallel;  for  there  the  per- 
son against  whom  the  agreement  is  sought  to  be  performed,  has  not  indivi- 
dually entered  into  a  covenant  to  levy  a  fine,  and  he  takes  the  estate  not  ai 
heir  or  assignee,  on  whom  the  ancestor's  covenant  may  be  held  binding,  bat 
per  formam  doiit,  by  title  paramount  the  estate  of  his  ancestor,  whereas,  in 
tibe  case  of  a  wife  covenanting  with  her  husband  to  levy  a  fine,  and  refusing 
after  his  death  to  complete  the  same,  it  may  be  argued,  that  by  the  agreement 
daring  coverture  her  conscience  will  be  bound ;  and,  therefore,  that  a  conft 
of  equity  would  compel  her  to  execute  a  contract  which  she  deliberately  en- 
tered into,  and  but  for  the  death  of  her  husband  (an  act  of  God),  she  would 
voluntarily  have  performed.  But  this  construction  of  the  agreement  would  [  714*  ] 
oontradict  all  principle,  and  lead  to  very  unwarrantable  consequences ;  and 
on  the  anthority  of  the  cases  cited  in  the  second  section  of  the  preceding  note, 
md  the  general  elements  of  the  law  on  this  subject,  it  is  submitted,  that  the 
case  of  Hodff  v.  Lajm,  would  be  supported,  and  BfJcer  v.  ChUdf  over-ruled,  so 
far  M  it  cnrtaihi  or  restrains  the  doctrine  contained  in  the  first  mentioned  ad- 
jndieation,  especially  if  the  whole  amount  of  its  opposition  to  Body  v.  Luim, 
be  conbined  in  the  learned  author's  inference  in  the  text 

(H)  If  the  mortgage  were  made  before  marriage,  and  the  mortgagee  in  If  surviting 
potaession,  paying  over  no  surplus  renu  daring  the  coverture,  and  the  husband  ^"'?!1         v^ 
doing  no  act  to  reduce  the  equity  of  redemption  into  possession,  it  may  be  rf  redemption. 
ftiri^  questioned,  whether  such  equity  of  redemption  would  belong  to  the 
aurviving  hiiaband,  and  see  i  Inst.  S5i  a.    It  is  observable,  that  the  instance 
nddoced  by  tlie  learned  author,  is  the  case  of  a  legal  redemption  at  the  day, 
^od  not  of  an  equitable  redemption,  but  that  it  is  conceived,  would  not  varjr 
the  propoftition  wilh  which  be  has  headed  the  case* 


\ 
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band  paid  the  money  at  the  day  in  redemption  of  the  mortgage 
and  entered,  and  made  his  second  wife  his  executrix,  and  died. 
And  the  question  was,  whether  the  executrix  of  the  husband 
or  the  representative  of  the  first  wife  was  entitled  to'  the  term  ? 
and  the  Court  of  King's  Bench  were  imanimously  of  opinion, 
that  it  belonged  to  the  executrix  of  the  husband ;  .the  reason 
for  which  was,  that  though  the  lease  was  at  first  the  wife's, 
and  that  the  husband  was  possessed  in  her  right,  so  as  though 
he  had  purchased  the  fee-simple,  the  lease  had  not  been  ex- 
tinct, yet  by  the  intermarriage  he  had  lull  power  to  aUen  it, 
and  if  he  survived  his  wife,  he  was  to  enjoy  it  against  her 
executors  and  administrators ;  so  here,  when  he  survived,  the 
condition  survived  to  him,  and  restored  him  to  the  lease  in  the 
state  as  it  should  have  been,  if  it  had  not  been  aliened. 

Ifwifetwrvkef      But  it  seems,  that  if  she   survived  him,  the   equity  of  re- 
Lr.*  5«iift.*     demption  would  belong  to  her ;  the  mortgage  being  no  aliena- 
tion, except  to  the  extent  of  the  money  borrowed  (i).    This 
seems  to  be  a  necessary  inference  from  the  caae  put,  1  Roll's 
Abr.  344,  G.  pi.  15.     If  a  woman  possessed  pf  a  term  takes 
a  husband,  and  he  grants  the  term  upon  a  condition,  that  if 
he,  his  executors  or  administrators,  pays  10/.,  he  shall  re-enter, 
[  715  ]      and  afterwards  he  pays  the  10/. :  this  is  no  disposition,  but  he 
shall  be  possessed  in  right  of  his  wife ;  for  although  he  pays 
the  money  to  redeem  the  term,  yet  peradventure  he  received 
•the  money  for  the  mortgage  (k). 


(I)  This  is  certainly  law  beyond  tbe  possibility  of  a  doabt  See  Wing.  Max. 
213,  pi.  12. 15. 
J>ts/tiic<ioii«  <u  {^)  The  distinctions  on  this  head  are  well  stated  by  Mr.  Preston,  in  bis 
to  equity  qf  re-  trnly  useful  work  on  Abstracts,  ¥ol.  i.  p.  345,  thus:— "Ist  If  Uie  eqnity  of 
lan^^npto  sir-  'c<l«"^Ption  be  reserved  to  the  6usband  and  wife^  the  eqnity  will  belong  to  them. 
vicing  husband  2d.  If  they  join  in  the  mortgage,  the  equity  of  redemption  will  then  also  be- 
fir  vfye*  i^Qg  ^q  them.    Bnt  if  the  hnsband  alone  make  tlie  mortgage,  and  reserve  tbe 

equity  of  redemption  to  himself^  then  the  wife  will  be  excluded ;  sed  quaere. 
Also,  if  the  hnsband  aUme  assign  the  term,  subject  to  a  condition,  and  enter 
for  the  condition  broken  during  the  coverture^  the  husband  will  be  again  pos- 
sessed in  right  qf  his  wife  as  before ;  and  the  wife  being  the  survieor  may  be 
entitled,  1  Roll.  Abr.  340, 1.  45,  50.  Bnt  if  the  husband  die  before  the  con- 
dition is  broken,  his  executors  must  enter  for  breach  of  the  condition,  and  may 
hold  discharged  of  the  title  of  the  wife.  Wing.  Max.  213,  pi.  13.  In  this  case 
fht  law  is  different  as  to  freehold  estates,  in  reference  to  the  learning  of  di*- 
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tt  seems  to  have  been  formerly  held,  that  a  husband  could  Formerly  htid 
Tiot  charge  or  grant  away  the  trust  of  a  term  belonging  to  his  could  not  charge 
wik(l).     Thus  where  the  wife  had  assigned  her  term  in  trust  Z^^^^g}^ 
tor  herself  before  marriage,  and  then  the  husband,  without  *ng  to  wtfe. 
the  trustees   joining,    mortgaged   the  trust ;  afterwards,  the 
husband  being  dead,  the  mortgagee. exhibited  his  bill  to  have 
the  land  conveyed  to  him,  or  to  be  redeemed ;  and  the  court ' 
dismissed  the  bill,  observing  that  it  had  been  the  constant 
practice  of  the  Court  of  Chancery,  to  set  aside  and  frustrate 
alt  incumbrances  and  acts  of  the  husband  upon  the  trusts  of 
the  wife's  term. 

But  the  law  in  this  respect  hath  since  been  changed  {m) ; .  for  Now  ojtkerwUi* 
it  was  determinejl  in  Sir  Edward  Turner^ s  casCy  upon  an  ap- 
}>eal  from  a  decree  of  the  Court  of  Chancery  to  the  House  of 
Lords,  that  a  term  being  assigned  in  trust  for  a  woman  by  her 
former  husband,  and  she  afterwards  intermarrying  with  an- 
other husband,  who  atiened  the  term,  the  same  was  well 
passed  away,  and  that  the  husband  might  dispose  thereof; 
and  the  Lord  Chancellor  Nottingham's  decree  was  thereupon 
reversed  (l). 

<0  Do^Mf  ▼•  PersaOf  S  Freem.  1S8.  7.    Trinity  Term,  53  Car.  2,  [more 

S,  C.    1  £q.  Ca.  Abr.  57.    1  Ch.  Ca.  fally,   1  Ch.  Ca.    307.— Ed.]     S.  L. 

f  S5.    [Oilb.  L.  P.  S82.    Sir  G.  Saiuts  Gilb.  Rep.  £q.  10%.    1  P.  Wms.  268, 

f.  Hard.  448.  496.— £d.]  and  Ticdor  v.  Snayne,  t  Vera.  270,  et 

(»)  Sir  Edward  Twrner^ictue,  iVera.  vide  59  ;  and  see  infra,  7tl. 


continnance,  1  Inst.  336  b.  Litt  sec.  632.  And  if  tlie  hasband  alone,  or  the 
hnsband  and  wife,  mortgage  the  whole  term,  and  the  husband  take  back  the 
term  tolnmieV  alone  by  re-assignment,  the  state  of  the  tiUe  will  be  altered  at 
law ;  and  the  wife  cannot,  either  at  law  or  in  eqnity,  assert  a  title  to  the  terpi, 
even  though  she  shonld  be  the  survivor.  When  the  hnsband  regains  the  term 
b^  force  of  a  condition,  his  old  title  revives.  Young  v.  Ra4fordy  Hob.  3,  while 
a  re-assignment  gives  him  the  term  at  law  niider  a  new  title ;  and  the  wife 
cannot  assert  any  equity  to  contronl  the  legal  title."  The  learned  writer  adds, 
**  These  distinctions,  though  drawn  on  very  mature  consideration,  are  to  be 
received  with  great  caution.'^  Where  a  mortgagee  devises  to  hnsband  and  wife 
in  fee,  treating  the  property  as  real  estate,  it  survives  to  the  wife  against  the 
husband's  sole  conveyance.     Doe  v.  Parraiif  5  T.  R.  652. 

(L)  With  his  own  approbation  as  it 'should  seem,  he  having  dechtred  to  the 
.  lionse  that  his  judgment  below  was  founded  oo  mistake.    Seis  3  Chan.  Rep. 
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Jhttband  may        And  in  the  case  of  Pitt  v.  Hunt  (n),  where  the  wife  hefore 
Mign  Umy  hdd  marriage  being  possessed  of  a  long  term  for  years,  and  A.  the; 
ini^/w'  Irf"     P^fson  who  was  to  marry  her,  being  indebted  400/.  to  I.  S., 
^^  by  agreement  of  A.  and  I.  S.,  made  a  lease  to  I.  S«  for  ten 

years  to  secure  payment  of  the  400/.,  the  lands  being  then 
valued  at  802.  per  ntnnum.    And  by  indenture,  sealed  in  pre^ 
senee  of  her  husbandy  assigned  the  residue  of  the  term  ta 
friends  in  trust,  to  be  at  her  disposal  whether  sole  or  covert 
(but  no  other  words  to  exclude  her  husband) ;  and  she  brought 
in  money  and  other  estate  to  the  value  of  600/.    She  married* 
Afterwards  the  creditors  of  the  husband  obtained  judgment 
in  debt  against  him ;  and,  on  a  Jieri  /(icias,  the  sheriffs  sold 
the  residue  of  the  term*    The  vendees  had  a  decree  against 
the  trustees  of  the  wife  for  the  term ;  and  the  reason  givenr 
by  the  Lord  Chancellor  was,  because  the  Lords  in  Parliament 
had  reversed  a  decree  obtained  by  Lady  Turner.    And  the 
Chancellor  held  it  not  fit  a  decree  should  be  one  way  in  Par* 
liament,  and  in  another  way  there :  but  declared  it  against  his 
own  opinion.     And  the  reporter  says,  that  the  husband,  in 
this  case,  forsook  his  wife,  refused  reconciliation,  and  allowed 
her  nothing,  &c.  yet  decreed  ut  supra. 

laHer  doctrine      In  the  last  case  it  appears,  that  Lord  Chancellor  Finch  was 
FinJ^.         much  dissatisfied  with  the  resolution  of  the  Lords  in  Sir  Ed- 

u>ard  Turner's  case;  for  in  Vernon  it  is  said,  he  seemed  to^ 
wonder  at  that  resolution,  and  said  it  could  not  amount  to  an 
,act  of  parUament  to  change  the  law ;  and  that  although,  at 
first,  there  possibly  was  no  great  reason  for  those  resolutions 
that  the  husband  could  not  dispose  of  a  trust  for  the  wife  made 
without  his  privity  before  marriage,  yet,  the  law  being  so 
settled,  people  made  provisions  for  their  children,  according 
to  what  the  law  was  then  taken  to  be,  and  now  these  provi- 
sions were  defeated  by  this  new  resolution*     And  he  com- 

(«)  t  Ch.  Ql  73.    iS.  C.  iVein.  18.    2  Freem.  78.  Midi.  Tenn,  SS  Car.  f .  - 


334.— Yet  this  can  scarcely  be  the  case,  as  in  Pitt  v.  UmU^  nbi  supra,  th^ 
same  noble  LiH-d  declared  the  reversal  of  Tunur^i  case  to  be  against  his  own 
opinion. 
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.lAeiided  the  saying  of  Cluief  Baron  Walker,  via.  *'  It  is  no 
matter  what  the  law  is,  so  as  it  be  known  what  it  is  (m).^ 

And  a  covenant  by  the  husband  that  he  will  convey  a  term  _  L  "^^^  ] 
belonging  to  his  wife,  is  such  a  disposition  thereof  as  will  bind  huhand  to  eon' 
her  in  equity.    Thus  where  A*  being  a  feme  sole  possessed  of  kSuSi^m!khm 
a.  long  term  of  years,  married  with  R.,  who  having  occasion  *"  ^9tt%« 
for  money,  borrowed  it  of  C,  who  was  an  under-lessee  of  his 
wife  (o),  and  covenanted  that  he  would  grant  him  another  lease 

(•)  Slemi  V.  CragK  9  Mod.  42. 


(M)  Sir  Edward  l\tmer^$  eau  is  generally  treated  as  the  first  determination,   Tnut  term  qf 
MtabKshing  the  rigfat  of  the  hasband  to  dispose  of  the  trast  tenn  of  bis  wife ;  T^iJ^^ 
bot  there  is  a  prior  case  clearly  aclinowledging  the  doctriacy  namely,  that  of  power^  except 
BmOoek  v.  K^ht^  1  Ch.  Ca.  265.    In  that  case,  Sir  John  King,  for  the  plain-  ««^<M  io  her 
tiff,  objected,  that  the  trust  of  a  term  limited  to  ti  feme  eotert  was  disposable  ^^P^^^  "f** 
by  the  husband,  and  that  his  alienation  was  binding  on  the  wife,  for  that  the     T  717^  1 
trust  of  the  term  was  of  the  same  nature  as  the  term  itself,  et  per  Lord 
Keeper,  **  I  ihoold  not  doubt  if  a  feme  have  the  trust  of  a  term  for  yean,  and 
marrieth,  bat  to  decree  it  to  the  alienee  of  the  hasband,  (sed  quaire  [by  the 
reporter]  if  to  the  alienee ;  but  it  seems  it  most  be  to  execute  the  decree  to 
the  husband,  and  then  the  husband  may  alien ;  but  the  Lord  Keeper  said  as 
beibre).    When  a  term  is  settled  for  the  maintenance  and  jointnre  of  the 
wlfty  the  hosband  shall  bind  the  wife  by  his  alienation."    In  Saimden  y*  P^^f 
S  Ch.  Rep.  tiSf  Sir  Edward  Taner'e  caee  was  cited  and  approved  \  and  not* 
withstanding  Lord  Alvanley's  doubt  in  Macaulay  ▼.  PkUUpe,  4  Ves.  19,  whe- 
ther the  hosband  can  assign  the  wife's  interest  without  valuable  consideration,  ' 
it  aeems  to  be  now  generally  understood  as  settled  law,  that  a  trust  term  of  the 
wife  will  be  wholly  nnder  the  hasband*s  power.    See  1  Rop.  Bar.  &  Fem.  174* 
1  Pret.  Abs.  544.  and  5  Thoi.  Co.  Lit  306.    Cham,  on  Lea.  550.  infra,  766, 
et  seq.,  and  Packer  v,  Windham,  Pre.  Ch.  4t9,  where  it  was  said  by  Lord 
Chancellor  Cowper,  that  the  bond,  Sic,  was  a  chose  in  action,  and  not  assign- 
able at  law,  but  a  term  for  years  was  only  a  chattel  real,  which  the  husluind 
might  assign  by  law  without  his  wife,  and  so  he  might  the  tm$t  ^  such  a  ierm^ 
and  consequently  the  money  secured  by  it«— Tlvere  is,  however,  this  distinc- 
don,  which  was  taken  and  acknowledged  both  in  Sir  Edward  Tumer'e  cote  and 
in  Bullock  v.  Knight,  ubi  supra,  that  if  a  term  be  assigned  in  trust  for  the 
feme  before  marriage,  with  the  privity  and  comeent  qf  her  intended  hueband,  there 
the  hasband  cannot  intermeddle  or  dispose  of  the  term.    If,  therefore,  a  term 
be  settled  by  the  hnshend  on  trusts  for  the  separate  ase  of  his  intended  wife, 
no  other  mode  of  mortgaging  or  assigning  the  term  will  be  effectual  than  a 
Jbu  ear  canceseerunt,  in  which  the  wife  concurs.    But  the  term  thus  settled 
upon  trusts  for  the  separate  ase  of  the  wife  must,  to  be  exempt  from  the  hus- 
band's controul  after  marriage,   proceed  from  the  husband  himself,  or  be 
settled  with  his  privity  before  marriage,  as  will  appear  by  the  case  of  fudor 
V.  Samfm,  cited  by  the  learned  aothor,  post,  71^1  • 
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of  the  premises,  to  commence  after  the  expiration  of  the  sub- 
sisting term,   and  to   continue  during  the   time  he  had  any 
right,  &c.  and  died  before  he  had  made  such  lease.     After- 
wards a  question  arose  between  an  assignee  of  all  C.'s  interest 
and  A.,  who  survived  her  husband,  whether  the  property  was 
changed  by  this  covenant?     On  the  side  of  the  wife  it  was 
contended,  that  the  covenant  was  only  a  bare  agreement  be- 
tween the  parties,  and  rested  in  covenant,  which  could  only 
charge  the   executors  and  administrators  of  the  covenantor, 
and  that  she  claimed  in  neither  of  those  capacities,  but  by  vir- 
.  tue  of  that  right  which  she  had  paramount  to   that  of  her 
'  husband ;  but  on  the  other  side  it  was  insisted,  that  the  cove- 
,nant  waa  a  good  disposition  of  this  term  in  equity,  and  that  it 
was  not  prayed  that  the  wife  should  be  obliged  to  carry  it  into 
execution,  but  that  the  court  would  declare  it  to  be  a  good 
[  718  ]     disposition  of  the  term  in  equity.     And  so  it  was  decreed  to 
.  he,  because  the  husband  had  a  power  to  dispose  of  it ;  and 
the  covenant  was  such  a  lien  as  bound  the  right,  in  whose 
hands  soever  it  went  (n). 

Tnui  •/  term      ^.nd  there  seems  to  be  no  difference  in  this  respect  between 

mm  tmsl  of  mO'  ^ 

ney  ruiMeabk  by  ,the,case  of  a  term  for  years  in  trust  for  a  woman,  and  a  term 
wkkiH  hiM-  Jor  years  in  trust  to  raise  money  for  the  benefit  of  a  woman 
kmui*»pvwer.     created  before  marriage.     Thus  where  A.  made  a  settlement, 

whereby  he  created  a  term  for  years  in  trust  to  raise  4O0L  a 
piece  for  his  two  daughters  (p) ;  one  of  them  married  B.  j  and 
he  and  his  wife  brought  a  bill,  and  had  a  decree  to  have  the 
400/.  raised  and  paid.  But  before  it  was  raised,  B.  assigned 
the  benefit  of  this  decree  in  trust  for  the  payment  of  his  debts, 
and  made  him  executor  and  died,  leaving  his  wife  and  a  child 
unprovided.  The  creditors  filed  a  bill  to  have  the  benefit  of 
this  assignment ;  and  though  it  was   insisted,  on   the  behalf  of 

(p)  fVaUer  v.  Saunders^  l  Eq.  Ca,  Abr.  58.  et  vide  S.  L.  Gilb.  Eq.  Ca.  102. 


Agftemeni  hf        (N)  See  also  for  similar  law,  Ba/es  v.  Danby,  post,  765,  etseq.  and  Skunnon 

Unant  for  life  y^  Bradshaw,  1  Scb.  6c  Lef.  52,  where  it  was  decided,  that  although  a  tenant 

i»  gmnt  lease,  ^     ,.*.,,      .  . 

binding. on  re-  '<>'' "•«>  witli  a  leasing  power,  do  not  actually  grant  a  lease,  yet  if  he  enter 

waindtrmaHf  into  an  agreement  to  do  so,  it  will  bind  the  person  in  remainder.    On  the 

■'^'**'  same  principle,  it  is  yresuined,  the  case  of  SL  Paul  w.  Dudley,  15  Ves.  167,  ITS^ 

was  decided.  \       ' 
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the  wife,  that  there  was  a  difference  between  a  term  in  tru&t 
to  raise  a  sum  of  money  for  a  woman,  and  a  trust  of  the  term 
itself  for  a  woman;  yet  the  Master. of  th)s  Rolls  held  that  this 
was  a  term  for  years,  and  not  a  sum  of  money ^  and  therefore 
not  to  be  distinguished  from  Sir  Edward  Turner's  case.  And 
he  said  he  must  decree  it  (though  against  his  conscience),  that 
there  might  be  an  uniformity  of  judgments. 

So  money  secured  to  a  woman  on  mortgage  of  a  term  for 
years,  or  raised  by  sale  of  the  wife's  term  in.trustees,  becomes, 
on  payment,  the  husband's  (j^)« 

But  it  is  said  to  have  been  agreed  in  Sir  Edward  Turner* s  Hushmd  np 
case  (r),  that  where  a  term  is   assigned  in  trust  for  a  feme  ^f^g  ini^  ^ 
covert  by  the  privity  and  consent  of  her  husband,  there,  with-  J^'j^^'jJS? 
out  doubt,  the  husband  cannot  intermeddle   or  dispose  of  it.  «<^« 
Accordingly  where  a  feme  sole,  being  possessed  of  a  brew- 
house  for  a  term  of  years  (s),  mortgaged  it,  and  afterwards, 
a  day  or  two   before   her  marriage,  with  the  privity  of  her 
intended  husband,  as  appeared  by  his  being  a  witness  to  the       [  7l9  } 
deed,  made  an  assignment  of  her  interest  to  trustees,  in  trust 
lor  herself  for  life,  and  then  for  her  son  by  a  former  hus^iand ; 
and  afterwards  married,  and  her  husband  took  an  assignment 
from  the  mortgagee,  and  then  surrendered  his  lease  to  the 
reversioner,  and  took  a  new  lease  for  the  same  term,  and 
died.     The  question  was,  whether  the  husband,  in  this  case, 
had  power  to  dispose  of  the  interest  of  the  wife  in  this   term 
for  years,  it  being  settled  with  the  husband's  privity?    And  it 
was  held  clearly  per  curiam,  and  admitted  by  both  parties, 
that  if  a  feme  covert,  with  the  privity  of  the  husband  before 
marriage,  doth  convey  a  term  for  years  in  trust  for  himself, 
that  is  clearly  out  of  the  husband's  power,  and  he  can  neither 
dispose  of  nor  release  the  interest  of  his  wife ;  and  if  the  wife 
should  join  in  the  grant,  it  would  not  mend  the  case. 

» 
We  may  observe,  *  that  in  the  last  case  the  husband  was  a  ^^  *»«•*  .**, 

portf  t9  deed* 

witness  to  the  deed ;  and  the  Lord  Chancellor,  in  the  case  Semb, 

(7)  Hob.  S.    March.  54,  55.   Parker  (r)  l  Vern.  7.    1  Cli.  Ca.  t66.  ' 

T.  Wyndhamy  Oilb.  Eq.  Kep.  98,  102.  (f)  Draper'e  cote,  2  Freem.  29.   Sed 

IS.  C.  Pre.  Ch.  419,  and  post, '746.—  '  vide  contra,!  Rol.  Abr.  343.  F.  5.7; 
Ed.] 


i 
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of  Piit  V.  Hunt,  seemed  to  think  it  necesaasy  that  the  husband 
should  be  a  party  to  the  deed ;  for  his  Lordship^  reprobating 
the  resolution  in  Sir  Edward  Turner^ s  ease,  said  he  thought 
from  thenceforth  it  would  notserre  turn  to  have  the  husband's 
consent  or  privity  to  an  assignment  of  a  term  in  trust,  unless 
he  was  likewise  made  a  party  to  the  assignment. 

Secret  omgH'       And  in  Draper's  case  the  court  seemed  to  incline  to  the 

went  Iff  term 

by  wife  m  eve  opinion^  that  if  a  feme  doth  secretly,  without  the  knowledge 
truS'^ir'Zr^  of  her  husband,  before  marriage,  convey  a  term  for  years  in 
f e{f,  void  ^]^g|;  f^f  herself,  and  this  shall  be  in  the  power  of  her  husband, 
hand{o).  so  he  may  either  grant  or  release  the  estate  of  the  wife  (t). 

And  though  the  estate  at  law  was  wholly  in  the  mortgagee,  and 


(0  £t  vide  2  Yes.  jan.  194. 


Hon  by       (O)  In  Howard  ▼.  Hooker^  2  Ch.  Rep.  84,  a  widow,  in  contemplation  of  a 

wife  brfore        second  marriage,  made  a  deed  of  her  former  liasband*t  eaUte  (to  which  she 

wmfr%Qite  of  btr 

eattde  wUkimi    ^'"^  entitled  nnder  a  settlement  thereof  iV>r  her  benefit),  and  married,  with* 

Atwtead's  pri-  oot  informing  her  second  hoshanil  of  the  dLspoaitions  she  had  made  of  her  pro* 
^kt  '^mtf  ^^^*  '^^  husband  filed  a  bin  to  have  tliis  deed  set  aside  as  a  fraud  upon  him, 
^0j^     '  and  it  was  decreed  that  the  deed  sbonld  be  absolutely  set  aside,  and  no  use 

made  of  it  either  against  the  said  second  husband,  or  any  claiming  onder  binu 
That  a  secret  conveyance  by  a  feme  sole  of  her  property  to  a  stranger,  on  the 
«M  of  aaniage,  without  the  knowledge  of  her  mtended  husband,  will  be 
deemed  a  limMl,  me  Lance  y«  iVsrwoa,  S  Ch.  Rep.  41. 79,  Sd  edition.   Blancbett 
▼.  Foster,  2 Yes.  364.    GsflMv.  King,  SP.  Wms.  560.     PouUon  ▼.  Wellington, 
ibid.  355.    Carleton  y.  Donei,  9  Vem.  17.    Ball  ▼.  Montgomery^  3  Yes.  jnn. 
191. 194.    S,  C.  4  Bro.  C.  C.  539,  and  pott,  757.    But  though  if  a  woman,  on 
the  eve  of  marriage    secretly  convey  her  property,  withonft  the  privity  of 
her  intended  husband,  it  will  be  considered  as  a  fraud ;  yet,  m  a  case  where 
the  deed  had  been  made  in  contemplation  of  a  marriage  with  another  person, 
and  with  the  consent  of  that  person,  it  was  held  to  be  unimpeachable.    Straik* 
more  v.  Bowee,  3  Bro.  C.  C.  545 ;  decree  aflirmed  in  the  House  of  Lords,  5d 
March,  1789,  S,  C.  1  Yes.  Jnn.  31,  contra  EdmeiMfs  v.  Denntngton,  mentioned 
in  Carleton  v.  Earl  rf  Doreet,  3  Yem.  17.    The  mtended  husband's  interest  in 
his  wife's  property  before  marriage,  is  founded  upon  the  good  faith  which 
ought  to  subsist  inviolable  in  relation  to  so  solemn  a  contract  as  that  of  mar« 
[  720  ]       riage.    ^  In  strictness/'  says  Mr.  Roper,  <<  the  husband  can  have  no  right  to 
any  of  his  wife's  property  previously  to  the  solemnization  of  the  marriage, 
^fore  marriage,  therefore,  the  wife  is  at  liberty  to  settle  or  dispose  of  her 
fortune  as  she  pleases,  provided  it  be  done  with  no  improper  motive,  nor  to 
deceive  the  person  who  is  then  addressing  her,  with  a  view  to  their  onion,  fiat 
deception  will  be  inferred,  if  after  the  commencement  of  the  treaty  for  mar* 
■  riage,  the  wife  should  attempt  to  make  any  disposition  of  her  property  without 
h^r  intended  husband's  linowledge  or .  cononrrence.     The  injury  he  wouU 


tJllID  THB  husband's  INT£REST|  &G«  790  C 

^e  wife  conveyed  nothing  but  an  equity  in  trust ;  yet,  when 
the  mortgagee  assigned  over  to  the  husband,  the  husband  had 
it  under  the  same  equity  as  the  mortgagee  had,  and  was  just 
in  his  place,  and  no  act  of  the  husband  could  bar  the  trustees 
'for  the  wife  and  her  children  of  their  equity.  And  it  was 
•decreed,  that  this  new  lease  should  be  assigned  over  to  the 
wife  or  her  trustees,  paying  to  the  executor  of  the  husband 
the  mortgage-money. 

But  if  a  term  be  assigned  by  the  husband  after  marriage  to  VohuOanf  «t^ 
trustees,  in  trust  for  the  wife,  this  is  voluntary,  and  firaudulent 
against  purchasers  («). 

(«)  1  Cb.  Ca.  2S5.     Wike'9  case.  Lane,  54,  55.    [&  C.  Jenk.  190.    Ca.  92. 
Hard.  466.— £d.] 


snstaJD,  if  snch  a  transaction  were  to  be  sanetiooed,  ia  obvioas ;  for  sinee 
the  wife's  apparent  fortune,  in  addition  to  his  own,  may  be  a  weighty  eoBtt- 
deration  and  indocement  ibr  entering  into  the  contract,  the  faafipincss  of  botk 
might  be  endangered,  if,  after  the  treaty  bogan  under  such  calculations  and 
persuasions,  the  wife  should  be  enabled,  prior  to  the  marriage,  to  disappoint 
them  by  disposing  of  or  abridging  her  Interest  in  the  property  thai  belonged  to 
her.  It  is  presumed,  therefore,  that  without  the  consent  of  the  intended 
husband,  the  law  will  not  permit  any  disposition  of  the  wi&'s  fortune  to  be 
sMde  before  the  marriage  then  in  contemplation ;  and  that  under  do  cireom* 
stances  alter  a  .trtety  for  a  marriage  has  eommeuced,  will  any  such  voluntary 
disposition  of  her  property  be  binding  upon  her  subsequent  husbaud.  lo  the 
•baeuoe  of  other  instances  of  fraud,  the  time  when  the  disposition  or  settle- 
ment was  made  must  decide  its  yalidity,  and  attention  to  this  circumstance  will, 
as  it  is  presumed,  reconcile  the  principal  cases.*'  See  1  Rop.  Bar.  if  Fern.  160* 
lu  the  CowUtM  tf  Siratknure  v.  Boves,  ubi  supra.  Lord  Thurlow  expressed 
the  rule  in  these  words,  ^*  A  conveyance  by  a  wife,  whatsoever  may  be  tiie 
circuvstances,  evep  a  moment  before  the  marriage,  UftimA  fane  good,  and 
becomes  bad  only  upon  the  imputation  of  fraud.  If  a  woman,  during  the 
course  of  a  treaty  of  marriage  with  her,  make,  without  notice  to  the  intended 
hnabaad,  a  conveyance  of  any  part  of  her  property,  I  sbonld  set  it  aside^ 
(thongh  good  irrimA  fyeU)  because  afiected  with  ibai  JtrmuL*'  £t  vide  further^ 
Ath.  Set.  SSO. 

From  this  note  we  see  the  necessity  of  making  the  intended  husband  a  party  Intended   hu$^ 
to  the  marriage  settlement,  when  the  wife's  property  is  the  subject  of  limita-  MHy'to'^^ 
tioo;  and  this  should  never  be  omitted,  or  at  least  it  should  never  be  omitted  have  noiUe  if 
to  five  the  intended  husband  notice  of  the  settlement  before  the  solemnization  *ettUmeni* 
of  the  marriage.    See  Blyth'e    cosf,   8  Freem.  97,  and  Newstead  v.  SearUf 
'1  Atk«  364*    And  where  he  is  actually  a  party  to  such  settiemcnt,  a  court  of 
^uity  will  not  avoid  It,  ahhough  he  may  have  been  an  i^fimt  at  the  ^time  it 
was  made.    SOocembe  v.  Ghtbh^  t  Bro.  C.  C.  545* 


721"  CHAP.  XVII.      OF  MORTOAGS'  0#  A  WIFB*»  SftTATX, 

Term  aan^^ed  Aiid  it  seems  that  an  assiomnentof  a.  term,  held  in.  trust  ibr 
Unui  in  trutt  ^  feme  covert  hy  her  husband,  to  a  purchaser  for  a  vafaiaUe. 
]^^we' «-  consideration,  wiD  be  binding  upon  her  and  her  tru&tee,  and 
^Sa^i^i  *i!rf  *^^*  ®^^^  assignee  is  entitled  to  a  decree  for  an  assignment  of 
mmj compel  as-  the  legal  estate,  to  him,  and  that  without  making  any  settle- 
^S^tiaieCp).  Mi^ii*  on  the  wife.  .  Thus  where  A.,  the  first  husband  of  B.> 

being  possessed  for  the  residue  of  a  term  of  thirty-one  years  {x), 
conveyed  it  over  to  trustees  for  the  separate  use  and  benefit  of 
his  wife,  and  she  married  C,  a  second  husband,  who  first 
mortgaged  the  term  to  D.,  and  then  sold  it  to  E.  A  bill  was 
filed  against  the  wife  and  her  trustees  to  compel  them  to  assign 
over  the  legal  estate,  and  so  it  was  decreed ;  for  it  was  said, 
as  the  husband  may  dispose  of  a  term  for  years,  where  the 
legal  estate  was  in  his  wife,  so  he  may  of  the  trust  of  a  term, 
.  without  the  wife  or  the  trustees  joining.  It  was  objected,  that 
the  husband,  in  this  case,  had  made  no  settlement  or  provision 
for  the  wife;  and  that  if  he  was  plaintiff  the  court  would  not 

(x)  Tudor  V.  Samifne,  t  Vein.  270.    £t  vide  WdUer  y.  Saiuider$y  1  £q.  Ca. 
Abr.  58.   [  jf.  C.  ante,  717,  18.— £d.] 


Whoik  eqviiies  (^)  See  ante,  p.  715,  16,  in  noHs,  The  point,  whether  tlie  eqnity  of  tlte 
^  wife  hu9'  ^ife  can  be  barred,  or  affected  by  the  husband's  assignment  for  a  valuable 
^j^^       ^     '     consideration,  was  once  much  questioned,  but  Lord  Northington,  haSdisburff 

▼.  Newton^  1  Eden,  370, -held,  she  was  entiUed  to  a  provision  in  such  case; 
and  Sir  Lloyd  Kenyon,  M.  R.  said,  the  more  he  thought  upon  the  subject, 
the  more  -be  was  satisfied  that  such  an  assignee  must  be  subject  to  the  same 
equity.    Roberts  y.  Roberts^  2  Cox,  4St«    Lord  Alvanley  admitted,  that  Lords 
Haiirdwicke  -and  Thurlow  intimated  difficulties,  whether  an  assignment  for  a 
yalnable  consideration  might  not  support  the  right  of  the  assignee,  or  at  ieast 
evade  this  eqnity ;  but  he  observed,  *'  I  have  looked  into  almost  every  case, 
and  have  never  seen  it  determined  that  any  such  equity  does  exist  in  favor  of 
the  assignee."    IMce  v.  Bererford^  5Ves.  511,  51t ;   and  see  Fryor  y,  HiU,, 
4fiT0.  C.  C.  1S9.    Pope  v.  Crashmo,  ibid.  326.     WorraU  v.  MarUr,  1  Cox,  158; 
and  BiisAnati  v.  !P«[/,- 1  P.  Wms.  459,  n.    Sir  William  Grant  seems  to  have 
thought  there  were  some  cases  very  difficult  to  reconcile  with  Lord  Alvanley's 
proposition ;  for  that  there  was  hardly  any  other  ground  upon  which  Lord 
Hardwicke  proceeded  in  some  of  the  cases.    In  the  instance  before  his  Honor, 
an  assignment  by  a  husband  of  dividends  of  stock,  in  right  of  his  wife,  to  the 
amount  of  lOOl.  a-year,  out  of  2601.  per  anmcm,  was  held  good,  though  a  donbt 
was  expi^ued  what  would  have  been  the  effect,  if  the  ti^U  of  the  stock  had 
been  assigned.     Wrighi  v.  MorUy,  U  Ves.  12 ;  and  see,  for  Lord  Hardwicke's 
cases,  Greif  v.  Kenjtisk^  1  Atk.  280.    S,  C.  2  Dick.  494,  and  post,  763.    Bales 
V.  Danittf^  2  Atk.  208 ;  and  see  also  Corttret  v.  Pascal^  3  P.  Wms.  199,  befoFft 
liord  King. 


Sign, 


•  AND  THB  husband's  INTEREST,   &C.  731  Ct 

decree  the  trustees  to  assign  to  him^  without  making  some 
settlement  on  the  wife ;  and  the  plaintiff  who  derived  under 
the  husband  could  not  be  in  a  better  condition — sed  non  allo^ 
catur. 

And  the  latter  objection  seems,  in  the  case  of  Pitt  v.  Hunt(j/)j 
to  have  been  considered  as  entitled  to  no  weight  in  such  case, 
even  in  respect  of  general  creditors  claiming  such  term. 

Although,   during  coverture,   any  alienation  of  the  wife's      [  722  ] 
estate  of  inheritance,  either  by  the  wife  alone,  or  by  the  hus-  ^Jf^^f^X 
band  and  wife,  vnthout  a  fine  levied  thereof,  be  void  after  his  ^^id  h  Hum- 
death ;  yet  a  wife  may,  by  any  acts  done  by  her  which  amount  made  gowi  hy 
in  law  to  a  new  grant  ot  a  re-execution,  give  it  a  validity.  *Jf  y^^^^ 
Thus,  where  a  mortgage,  in  the  form  of  a  lease,  had  been 
granted  of  a  feme  coverfs  estate  by  the  husband  and  wife  (z), 
and,  after  the  husband's  death,  the  deed  being  in  the  hands 
of  the  mortgagee,  the  wife  had  directed  the  tenants  in  pos-* 
session  to  attorn  to  the  mortgagee,  had  settled  with  him  for 
the  balance  of  the  rents,  styling  him  mortgagee,  and  had  not 
questioned  his  possession  for  a  number  of  years ;  the  court  of 
King's  Bench  were  all  of  opinion,  that  the  conveyance  in  this 
case,  though  in  the  form  of  a  lease,  was  in  substance  a  mort- 
gage ;  and  not  being  within  the  reason  for  which  leases  by  a 
Jeme  covert  were  held  to  be  only  voidable,  was  absolutely  void 
on  the  death  of  the  husband;  but  that  the  acts  done  by  the 
widow,  the  deed  being  in  the  possession  of  the  mortgagee, 
were  tantamount  to  a  re-delivery,  which,  without  a  re-execu- 
fion,  was  equivalent  to  a  new  grant  (q). 

Cy)  Vide  ante,  715.  16.  tholomew,  3  P.  Wqis.  127,  ante,  704. 

(x)  Goodright  v.  Strathan,  1  Doug.  £t  vide  1  CIi.   Ca.    Sd5.     Archer  v, 

Bep.  53,  D.  (17).    S.  C.    Cowp.  201.  Pope,  2  Veil.  525.    Dyer,  916,  pi.  13, 

Et  Tide  Doe  y.  WtUer,  7  T.  R.  478.  contra  as  to  a  lease. 
Perk,  sect  154.    DrybuUer  y.  Bar- 


(Q)  This  judgment  is  said  to  be  founded  on  Co.  Litt.  56  a.   S  Roll's  Abr.  Goodright  y. 

aad  Perkins.    See  l  Ves.  jun.  31.    Tlie  following  passage  from  Perkins,  Siraih<tn  crad 

•ect.  154,  was  cited  by  Lord  Mansfield ;— "  If  a  married  woman  deliver  a  BartholMnew 

bmid  onto  me,  or  other  writing,  as  her  deed,  this  delivery  is  merely  void  ;  and,  compared  and 

Hicrefore,  if  after  the  death  \)f  her  hnsband,  she  being  sole,  deliver  the  same  ^^t"P^^<< 
<ked  €gaim  unto  me  as  her  deed,  the  second  delivery  is  good  and  effectual."— 

Vol.  II.  O 


7®  CHAP.   Xnr.      of  NORTOAaE  OP  A  WIFE*S  BSl'ATE, 

FTiAr'j  ettate         If  a  /<?»i^  cot?^^  join  in  levying  a  fine  to  secure  a  mortgage 

wiorigaged  by 

The  simple  qnestion  then  was,  whether  the  acts  done  amounted  to  a  second 
delivery  of  the  mortgage  deed  ?    It  appeared  in  evidence  that  after  the  death 
of  the  husband,  the  wife,    by  three  different  papers  under  her  hand,  had 
acknowledged  the  mortgage,  which  papers  were  exhibited  in  court,  and  much 
relied  on  as  a  confirmation  of  the  deed  in  question.    ^*  Delivery,''  remarked 
the  Noble  Lord,  who  pronounced  the  unanimous  opinion  of  the  court,  'Hs  a 
matter  in  pais  only.    The  mortgage  deed  is  in  the  hands  of  the  mortgagee :  the 
wife,  after  the  death  of  her  husband,  the  mortgagor,  surrenders  possession, 
under  her  own  hand, to  Saunders  and  Smith,  the  executors  ofthe  mortgagee,  and 
orders  the  tenants  to  attorn  to  them  as  executors  of  the  mortgagee  in  terms/' 
TJUs,  Lord  Mansfield  tlionght,  was  a  clear  acknowledgment  by  the  wife  that 
the  deed  was  her's,  and  that  she  was  content  the  defendants  should  enjoy 
according  to  the  terms  of  the  deed.    Therefore,  added  his  Lordship,  **  we  are 
all'  of  opinion  for  the  defendants^  tliat  these  facts  were  a  confirmation  of  the 
mortgage,  upon  the  ground  of  their  being  equivalent  to  a  re-delivery  of  the 
deed.**— The  obvious  objection  to  this  judgment  is,  that  it  appears  to  be  io 
direct  opposition  to  the  well  known  rule  of  law,  that  a  deed,  which  is  void 
(as  distinguished  from  a  voidable  deed  merely),  cannot  be  made  good  by  con- 
firmation, and  here  the  court  of  King's  Bench  first  declares  the  mortgage  to- 
be  void,  and  tlicn  holds  it  confirmed  by  re-delivery.    Lord  Hardwicke  ha» 
said,  that  if  an  obligation  be  void  at  law,  no  new  agreement  can  make  it 
r  ^23  *  1      ^^^^^^  1  the  original  corruption  will  affect  it  throughout.     Cliesterfield  v.  Jansen, 
1  Atk.  334.     And  it  is  observable,  that  in  the  prior  case  of  Dryhutter  v.  Bar- 
tholomew,  S  P.  Wms.  127.  S,  C.  ante,  705,  in  the  text,  receipt  of  profiU  and 
payment  of  interest  by  the  widow,  were  not  allowed  to  confirm  the  title  of  the 
mortgagee.    By  reference  to  that  case,  we  find  that  the  husband,  in  right  of 
his  wife,  was  seised  in  fee  of  a  share  of  the  New  River  Water,  and  they 
joined  in  a  mortgage  for  1000  years  by  deed  witliout  fine,  reserving  a  pepper- 
corn rent.    The  husband  died,  and  then  the  widow  received  the  profits,  and 
paid  ike  interest.    The  mortgagee  filed  a  bill  to  foreclose,  and  insisted  that 
payment  of  interest  by  the  widow  confirmed  the  lease.    But  the  Master  of  tlie 
Rolls  dismissed  tlie  bill,  admitting,  that  if  a  rent  had  been  reserved,  the 
acceptance  of  it  would  have  confirmed  the  lease.    Between  these  cases  this 
shade  of  difference  may  be  drawn,  tliat  in  Goodrigid  v.  Strathan  the  lease, 
during  coverture,  was  delivered  aa  an  escrow,  or  rather  that  it  was  merely 
prepared  during  coverture,  and  duly  executed  by  the  wife,  when  sole ;  whereat 
in  Dryhutter  v.  Bartholomew  it  did  not  strike  the  court  that  there  were  suffi- 
cient acts  after  marriage  to  warrant  it  in  saying  that  the  lease  bad  been 
virtually  re-delivered,  but  if  acceptance  of  rent  be  equivalent  to  a  re-delivery 
of  the  deed,  certainly  payment  of  interest  must  be  taken  to  be  equivalent  to 
a  re-delivery  also. 
Bang  contra'       '^^^  court,  it  is  submitted,  has  cpnsiderably  embarrassed  the  doctrme  by 

dictory,    which  pkicing  the  case  cited  in  tlie  text  on  a  wrong  ground.    Instead  of  declariaf 
Io  be  prrferredj  ^^  ^^^^  ^^.^^  ^j^.^,^  .^  ^j^^j^j^jy  ^^^^  j^^^  j^  ^j^j^^  ^^^^  ^^^  ^^^^  .j  ^^^  ^^^^ 

able  only,  and  that  the  fiicts  proved  amounted  to  a  confirmation.    Delivery 
is  of  the  essence  of  a  deed,  and  if  that  could  be  proved  Mndi^  a  wide  do6r 


4K0  THE  HVSBA^Si'd  INTEREST.  &C.  ,7itS<i 

fDnher  estate^  which  mortgage  afterwards  becomes  forfeited;  fine,  knfband 

pays  off  part  ^ 

would  be  open  to  fraud  and  perjury.  The  cases  of  Dryhmtter  v.  Bartholomew^ 
and  Goodright  ▼.  Stralkan^  are  clearly  contradictory  authorities.  The  question 
then  arises,  which  is  now  to  be  considered  the  binding  adjudication.  It  Is  no 
reconciliation  to  say  that  one  case  was  decided  at  law,  and  the  other  in  equity^ 
for  then  the  parties  may  sue  at  law  or  in  equity,  as  their  wishes  preponderate. 
This  question  will  be  best  answered  by  adverting  to  the  distinctions  taken  in 
the  books  between  void  and  voidable  leases ;  and  as  a  preliminary  and  leading 
reaiark,  it  should  be  kept  in  view  that  void  leases  do  not  admit  of  confirma- 
tion. 1  Pres.  Abs.  337.  Leases  by  husbands  and  wives  are  of  two  kinds,  the 
£rst»  those  which  are  made  at  common  law,  and  the  second,  those  which  are 
made  under  the  statute  32  Hen.  8.  c.  S8.  The  former  species  of  lease  is  tlie 
subject  to  which  our  present  observations  will  be  confined.  Et  vide  1  StarK. 
£vid.  332,  part  2.  Harr.  Evid.  92. 

Leases  by  paral  of  the  wife's  freehold  estate,  made  by  the  husband,  are    Void  and  toid- 
leases  at  common  law,  and  are  good  only  during  the  life  6f  the  husband  ;  and   **''  .'ff^J*  *''*' 
after  his  death  they  are  void  ab  initio  against  the  wife,  and  those  claiming 
under  her.    Walsall  v.  Heath,  Cro.  Eliz.  656.    To  make  these  leases  capable 
of  enduring  beyond  the  coverture,  or  the  life  of  the  husband,  they  must  b% 
in  writing,  and  then   they  are  voidable  only  against  the  wife  and  her  heirs. 

.  Bac.  Abr.  tit.  Lease,  (C).  The  reservation  of  rent,  or  the  concurrence  of  the 
urife  during  the  coverture,  will  be  immaterial  so  long  as  it  remains  at  the  com- 
mon law;  for,  as  she  has  no  present  right  to  contract,  it  cannot  deprive  her 
of  what  she  does  not  possess ;  and  it  has  no  tendency  to  bar  her  of  a  right 
which  may  accrue  to  her  in  case  she  survives  her  husband.  If  the  lease  be 
made  by  indenture,  or  deed  poll,  the  law  will  allow  her  to  affirm  or  avoid 
it,  as  she  finds  it  most  subservient  to  her  own  interest;  if  she  choose  to 
avoid  it,  it  will  be  absolutely  void,  so  that  she  may  plead  '*  noit  demisit,"  be- 
cause no  interest  passed  from  her,  and  the  lessee  will  be  in  merely  by  her 

'  husband's  contract.    The  same  power  of  election  wilt  descend  to  her  heir  or 

.issue  by  a  former  marringe,  as  matter  of  privity;  but  if  the  husband  be  en- 
titled to  be  tenant  by  the  curtesy,  the  issue  cannot  avoid  it  dnring  the  life- 
time of  the  husband.  Bro.  tit.  Aec^t,  6, 10.  tit.  Lease,  24.  Jm-dnn  v.  Wilkes, 
Cro.  Jac.  382.  2  Ander.  42.  Co.  Litt.  45  b.  Plow.  137.  Jackson  v.  Mar- 
daunt,  Cro.  Eliz.  112.  Hntt.  102.  So  if  the  wife  join  in  such  lease  for  years 
by  indenture,  if  die  same  be  not  made  pursuant  to  the  stat.  32  Hen.  8.  c.  28, 
she  will  beat  liberty,  after  her  husband*s  death,  either  to  aflirm-it  by  accept- 
ance of  rent,  or  to  dissent  to  or  avoid  it,  by  bringing  an  action  of  trespass 
against  the  tenants  in  the  same  manner  as  if  she  had  been  no  party  thereto  ; 
for  her  jouing  during  the'  coverture,  when  she  was  not  sui  juris,  but  under  [  724  1 
the  power  of  her  husband,  will  not  bind  her  after  his  death.  Wilson  v.  Riche, 
Velv.  1.    Et  vide  RolPs  Abr.  350.    Cro.  Jac.  563.  6l7.    Cro.  Car.  165.    Cro. 

'  Eliz.  769.  It  is  also  a  principle  universally  acknowledged,  that  acceptance  of 
rent  by  the  widow  will  affirm  avoidable  lease,  see  Bac.  Abr.  tit.  Lease,  (C); 
and  that  a  feme  covert,  though  not  bound  by  her  agreement  dnring  coverture, 
yet  acting  according  to  the  agreement  when  a  widow,  wilt  be  bound  by  it. 
Mofmrd  v.  MoseJey,  t  Ch.  Ca.  253.    Pawlett  v.  Delaval,  t  Ves.  662.    Milnss  , 
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^bie'f  ^Wc^   ^^^  ^^  ^^^  ^^^  ^  liable  tcr  the  payment  of  the  original  surii 
sum  borrowed    borrowed,  but  if  part  of  that  sum  be  paid  off,  and  then  a  like 

8um  taken  up,  that  debt  will  also  attach  upon  the  estate. 

(zz)  [So  if  the  whole  money  were  carrence ;  and  see  AstUy  v.  Tanker^ 

paid  off  by  the  husband,  and  after-  vide,  cited  infra,  p.  7:26,  7.    Hencer 

wards  another  sum  of  eqnal  amount  it  should  seem  that  the  concurrence  of 

borrowed  and  charged  on  the  wife's  the  wife  in   an    assignment   of   the 

estate  by  the   husband   alone,   such  mortgage,  with  which  by  fine  she  has 

charge,  it  is  apprehended,  would  be  incumbered    her  estate;^   will  not  be 

binding  en  the  wife,  without  her  con-  necessary.—- £</.] 


y.  Buskf  2  Yes.  jun.  488.  Whistler  v.  Newman,  4  ibid.  139  f  see  also  Sperling 
f,  Roct^ortf  8  ibid.  175.  C'heulyn  v.  Smith,  ibid.  183.  Nantes  ▼.  Corrockj 
9  ibid.  188.  Jmes  y.  HarriSy  ibid.  486,  497.  Wagstaff  y.  Smithy  ibid.  5«6; 
and  Richards  y.  Chamber^  10  ibid.  580.  If  the  lease  be  made  according  to 
Stat.  3t  Hen.  8.  c.  23,  it  continues  during  the  term,  notwithstanding  the  death 
of  tlie  wife  ;  and  though  her  heir  is  eiititletl  to  the  rent,  he  cannot  enter  or 
eject.  HiU  y.  Sauudersy  2  Bing.  112.  In  this  case  it  Was  held,  that  a  husband 
cannot  sue  for  arrears  of  rent  after  the  death  of  his  wife.  So  where  a  limita- 
tion was  to  A.  for  life,  with  remainder  to  trustees  during  his  life  to  preserve 
contingent  remainders,  with  remainder  to  the  heirs  of  the  body  of  A.,  and 
A.  made  a  lease  for  three  lives,  with  livery  of  seisin,  it  was  held  tliat  the  lease 
was  void  as  against  the  issue  in  tail  under  the  stat.  32  H.  8.  c.  28 ;  for  A.  haid 
only  an  estate  for  life  in  possession,  and  that  estate  could  give  the  lease  no 
longer  continuance  than  that  of  the  life  of  the  lessor.  It  was  true  he  had  a 
yested  estate  tail  in  remainder,  but  tlie  power  he  had  by  virtue  of  that  re- 
mainder did  not  enable  him  to  make  a  discontinnance,  it  being  a  general  rule 
that  none  shall  make  a  discontinuance  but  he  who  is  seised  of  an  estate  tail  in 
possession.  Dos  y«  Jonea,  1  Bam.  &  Cress.  238.  &  L.  TrevUian  y.  Landf 
Cro.  Elis.  5^ 
Lease  by  tenant  But  a  lease  by  a  tenant  for  life  is  absolutely  void  at  his  deatli,  and  will 
for  We  void  at  admit  of  no  confirmation.    Thus,  in  Doe  y.  Archer,  a  tenant  for  life  leased 

the  premises  in  question  for  twenty-one  years,  and  before  tlie  expiration  of 
that  term  died,  tlie  tnistees  of  the  remainder-man,  who  was  then  an  infant, 
continued  to  receive  tlie  rent  reserved,  and  the  remainder-man  himself,  on 
coming  of  age,  sold  the  premises  by  auction ;  in  the  conditions  of  sale,  the 
premises  were  declared  to  be  subject  to  the  lease,  and  in  the  conveyance  to 
tlie  purchaser,  the  premises  were  referred  to  as  in  the  possession  of  the  lessee; 
and  in  the  covenant  against  Incumbrances  the  lea»e  was  excepted.    The  pnr* 
chaser  made  a  mortgage,  and  in  the  mortgage  deed  the  like  notice  was  taken 
of  the  lease,  and  the  mortgagees  for  some  time  received  the  rent  reserved* 
Notwithstanding  this  uniform  acknowledgment  of  the  lease  by  all  the  parties, 
it  yras  held  that  the  lease  expired  with  the  interest  of  the  tenant  for  life,  and 
that  the  notice  since  taken  of  it  did  not  operate  as  a  new  lease.    I  Bos.  Ac 
Pul.  531. 
Peasone  for  These  particulars  being  premised,  we  proceed  to  apply  them  to  the  conflict- 

enpporting  eoH  i^g  ^.^ses  under  consideration.    In  Goodright  ▼.  Siraihan  the  husband  and  wiftt 
IN  text. 
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r  Tlm«,  where  baron    and  feme,   having  occasion    to  raise 
400/.  (fl),  levied  a  fine  of  the  wife's  land,   and  made  a  mort- 

(a)  Reason  v.  SacKevertU^  1  Vern.  41. 


make  a  mortgage  for  year»,  without  fine  or  other  assurance  on  record,  whereby 
the  estate  of  the  morXgagee  was  rendered  voidable  only  and  not  void,  and  as 
such  capable  of  being  confirmed  by  the  wife  surviving,  which  wc  6nd  she  does 
by  three  separate  acknowledgments  nnder  her  own  liand.  It  is  obvions,  there- 
fore, that  the  determination  in  this  case  can  be  referred  to  a  substantial  basis, 
without  resorting  to  the  remote  and  inapplicable  argument  from  Perkins* 
And  if  it  be  true,  as  stated  by  the  counsel,  arg<»  in  Clinton  v.  Hooper ^  1  Ves. 
jnn.  177,  that  the  principle  of  Goodright  v.StrtUhan  has  always  been  much 
donlitrd,  it  is  submitted  that  on  an  attentive  review  of  the  case,  that  doubt 
wiH  prove  to  be  without  foundation. 

On  the  other  hand,  many  reasons  present  themselves  for  seriously  suspecting  Decree  in 
the  accuracy  of  the  decision  in  Drflmtter  v.  Barthohnuw.  That  case  turned  Jjjf^Ij  ^*'^' 
on  the  non-acceptance  of  rent.  The  Master  of  the  Rolls  admitting,  that  if  doMei^ 
rlent  had  been  received,  tiie  acceptance  of  it  would  have  confirmed  the  mort^ 
gage  i  but  a  mere  nominal  pepper»coni  being  made  payable,  which  had  never 
been  received,  his  Honor  declared  that  the  lease  expired  with  the  death  of  the 
husband,  notwithstanding  the  subsequent  payment  of  interest  by  the  widow. 
The  reasons  for  questioning  this  decree  are  these :— In  the  first  place,  the 
wife  having  joined  in  the  lease,  it  was  not  void,  but  voidable  merely ;— se« 
condly,  the  law  would  have  been  the  same,  whether  any  rent  had  been  reserved 
or.not ;— and,  lastly,  the  same  reason  which  would  have  made  the  acceptance 
of  rent  a  confirmation,  applies  equally  to  the  fact  of  the  payment  of  interest ; 
for  as  the  widow  was  not  liable  to  tlie  debt,  yet  if  she  paid  the  interest  of  it,  [  *^  J 
that  circumstance  mnst  be  considered  as  an  acknowledgment  of  the  debt 
■fiRertlng  her  estate,  and  consequently  as  a  confirmation  of  its  accessary,  tlie 
diarge  and  security,  and  the  adoption  of  them  as  her  own.  See  also  i  Rop. 
Bar.  &  Fem.  138,  for  a  similar  view  of  the  case. 

It  is  conceived,  therefore,  that  notwithstanding  the  case  of  Dryhutter  v.   Widow  eon^  ^ 
BarihdotneWf  payment  of  interest  by  the  widow  upon  a  debt  charged  on  her  firm*  mortgage 
estate  by  her  husband,  would  be  considered  as  a  confirmatipn  of  tlio  security,  «^if|^'L^cresf 
provided  the  mortgage  t>e  for  years ;  and  if  the  mortgage  be  in  fee,  no  sult- 
stanttal  argument  occnrs  for  a  different  statement  of  the  rule.    The  authorities 
seem  to  concur  in  allowing  (he  husband  a  power  to  transfer  the  whole  estate  of 
inheritance  of  his  wife,  subject  only,  iK  this  day,  to  the  right  of  entry  of  the 
wife,  or  her  heirs ;  for  even  when  he  discontinues  tlie  estate  of  his  wife,  the 
injury  may  be  redressed,   and  the  estate  re-vested  by  entry  of  the  wife, 
•r  of  her  heirs.    In  the  mean  time  the  estate  of  the  wife  will  be  in  tlie  alienee 
of  the  husband  ;  for  tlie  statute  of  St  Hen.  8.  c.  28.  s.  6,  did  not  restrain  the 
cktent  of  the  pawer  of  alienation  by  the  husband  ;  it  merely  changed  the  re- 
medy from  an  action  to  an  entry.    According  to  some  authorities,  [udeed,  a 
grant  by  him  alone,  not  creating  a  discontinuance,  will  determine  on  his  death., 
Aid  unless  he  be  entitled  to  be  tenant  by  tlie  curtesy  of  England,^  even  on  the 
ileath  pf  his  wife.    Bnt  (here  are  other  authorities  which  treat  the  alicnariuu 
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gage  for  the  •  same ;  and  after  the  mortgage  was  foffeited,  tne 
husband  paid  m  part  of  the  mortgage-money,  and  then  bor- 
rowed as  much  money  more  of  the  mortgagee  as  he  had  paid 
in  before :  it  was  decreed,  [by  Finch,  Chancellor,]  that  the 
mortgagee,  having  the  estate  at  law  in  him  by  the  forfeiture' 
of  the  mortgage,  should  hold  the  land  against  the  heir  of  the 
wife  until  the  whole  money  was  paid ;  and  that  if  the  heir 
woidd  not  pay  in  the  whole,  principal,  interest,  and  costs,  he 
should  be  foreclosed. — But  in  another  report  pf  this  case,  it  is 
[wd,  that  the  first  money  paid  off,  viz.  the  200L  (b),  was  in- 
dorsed on  the  mortgage-deed,  and  that  the  wife,  in  presence 
of  the  husband,  made  account  of  what  was  due  on  the  first 
and  second  loan,  both  being,  by  agreement,  lent  on  security 
p..  of  the  mortgage  (a). 

[  736  ]  But  no  case  has  yet  occurred  in  which  it  has  been  deter- 
notliabu  tf-  ™J^ed,  that  where  the  husband  and  wife  join  in  a  mortgage  of 
yond  sm  ori-  h^^  estate,  that  he  shall  by  his  own  indorsement  charge  the 

gtm^y  hot'  ^     ''  .  o 

ruwtd.  estate  beyond  the  sum  originally  borrowed  (s). 

(6)  t  Cli.  Ca.  98. 


of  the  husband  alone  as  voidable  only,  and  not  void,  so  that  the  wife  or  her 
heirit  mnst  enter  to  defeat  the  estate  which  be  had  granted  ;  which  latter  an* 
tiiorities  have  the  greater  share  of  credit  at  tliis  day.  See  1  Pres.  Abs.  S55. 
Supposing  then  the  hnsband's  alienation  to  pass  his  wife's  inheritance,  subject 
merely  to  her  disaffirmance  of  tlie  grant  when  didcovert,  the  mortgage  in  fee 
aH  against  the  wife  and  her  heirs,  will  be  voidable  only,  and  as  such  capable 
of  confirmation  by  the  same  means  as  have  been  suggested  will  confirm  a 
mortgage  fur  years.  The  preceding  observations  are  addressed  principally 
to  the  case  where  the  wife  jotas  in  the  mortgage  during  coverture;  but  sup- 
posing the  mortgage  of  her  estate  to  be  made  by  the  husband  uloue^  tlie 
fame  remarks  will,  it  is  apprehended,  be  equally  suitable. 

(R)  By  Reg.  Lib.  1681,  H.  fol.  409,  it  appears  tliat  an  indorsement  vraf 
made  on  the  mortgage-deed,  and  tubacrihed  by  baron  and  feme^  whereby  they 
agreed  that  the  land  should  stand  charged  with  the  money  ;  and  that  the  wife, 
[  726*  ]  witli  the  consent  of  the  husband  and  other  parties  interested,  made  awill^ 
and  devikcd  the  lands  in  question  to  her  daughter  and  her  heirs,  to  be  aold 
for  the  payment  of  her  debts,  and  the  plaintiif's  debt  in  particular.  Scq 
Mr.  Raithby's  edition  of  Vern.  vol.  i.  p.  41,  n.  (i). 

^S)  And  on  principle,  it  is  conceived  that  no  case  can  occnr  in  wliicb  it  shall 
be  held,  that  the  husband  has  a  ri^bt  to  charge  his  wifc*a  estate  beyond  thoi 
sum  originally  lent* 
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But  if  the  money  borrowed  on  mortgage  of  the  wife's  land    Wife  mart' 
be  for  her  husband's  use  (c),  his  personal  estate  shall  be  first  uu^for^kus- 
Itpplied  in  discharge  thereof;  for  the  mortgage  being  origin  band's  uae,  his 
naUy  the  debt  of  t/ie  husband,  his  personal  estate  is  the  pri-  firgt  liable  to 
mary  fund  to  pay  it ;  and  the  wife,  by  consenting  to  charge  her 
lands  with  it,  does  not  make  it  less  the  husband's  debt  than 
it  was  before. 

Thus,  where  a  husband,  seised  in  right  of  his  wife,   bor-  J^ot^gf^U  be 

.  .  ..11       bequeathed  to 

rowed  500/.  to  supply  his  occasions  (d) ;  for  securing  which,  he  «  charity. 
and  his  wife  levied  a  fine  of  her  inheritance,  and  raised  a  term 
of  500  years,  which  was  limited  to  the  person  lending  the  mo* 
.  ney,  with  remainder  to  the  wife  in  fee,  to  be  void  neverthe- 
less upon  payment  of  the  money  borrowed  with  interest ;  in 
the  deed,  the  husband  covenanted  to  pay  it  off;  Afterwards 
the  husband' ma' 'e  his  will,  by  which  he  gave  several  charities 
out  of  his  personal  estate,  and  then  died,  without  having  dis- 
charged the  mortgage,  indebted  by  simple  contract.  The 
assets  not  being  sufficient  to  pay  the  mortgage-money,  and  also 
the  charities  given  by  the  will,  the  widow  exhibited  her  bill  to 
have  the  former  discharged  out  of  the  husband's  personal 
estate.  And  so  it  was  decreed ;  for  his  personal  estate  would 
be  liable  to  pay  debts,  before  legacies,  though  left  to  a  charity, 
they  being  still  but  legacies  (t).  t 

(c)  iVes.  jnn.  186,  7.  fra,  727.    A$tley  v.  Earl  of  TankerciUe^ 

(</)  Tate  w.  Auntiiif  1  P.  Wtm.  S64.  3  Bro.  C.  C.  545,  and  Bng^got  v.  Ough- 

S,  C.  «  Vern.  639,  et  vide  Pocock  v.  ton,  1  P.  Wins.  347.    [S.  C.  post,  929, 

Lee^  %  Vero.  604.    Parteriche  v.  Paoh  aad  S.  P.  Incledon  v.  Northcote,  3  Atk, 

letf  t  Atk.  384.    Amb.  Rep.  150^  in-  436.— Kd.] 

t  Part  of  this  page  has  been  transferred  to  page  732,  post. 


(T)  This  case  was  affirmed  in  Bom.  Proc.  1  Bro.  P.  C.  1.    The  material    Wife's  right  of 
parte  of  the  decree  are  fully  staled  by  Mr.  Cox,  in  his  note  to  1  P.  Wms.  264,  "^"""''^J  f*" 
et  |vide  Pawlet  v.  Delaoal,  2  Ves.  065,  669.     In  this  latter  case  Lord  Hard-  qf  fi^i^^ 
wtcke  said,  tlicre  were  several  instances  where  wives  had  concarred  to  pledge 
part  of  their  separate  property  for  a  debt  of  their  husband's,  and  the  court 
never  said  that  tlie  security  should  not  take  place,  but  had  held  it  to  stand  as. 
a  pledge — the  husband  nevertheless  to  exonerate. — The  rule  is,  that  the  title 
of  the  wife  to  exoneration  is  precisely  similar  to  that  of  the  heir.    Thus,  in  the  ' 

case  cited  in  the  text,  though  it  was  not  the  question  in  the  cause,  and  con- 
fQlDently  the  judgment  of  the  court  did  not  appear  to  have  been  weighed  ia 


727 


CHAP.    XVII.      OP   MORTGAGE   OP   A   WIFE's   ESTATE, 


Husband's  eS-  So  where  A.,  and  B-  his  wife,  made  a  mortgage  of  the  wife's 
money,  ex^^  estate,  and  the  husband  covenanted  to  pay  the  money,  but  the 
^€U€  ^^*      equity  of  redemption  was  reserved  to  them  and  their  heirs  ;  the 


argiimeot,  yet  the  conrt  declared,  that  clearly  the  wife  conld  iiot  insist  npon 
being  paid  against  onerons  creditors,  bat  shonld  be  postponed  to  snch  credi- 
tors ;  and  that  the  debt,  being  originally  the  debt  of  the  husband,  his  personal 
assets  were  bound  to  pay  it  in  the  first  instance,  the  wife  being  entitled  to 
have  her  estate  so  exonerated,  not  upon  any  right  she  might  have,  bnt  upon 
tlie  idea  of  its  being  tlie  hnsliand's  debt;  et  vide  3  Bro.  C.  C.  21 1.     But  since 
tlie  heir  claims  the  estate  from  the  ancestor  who  contracted  the  debt,  and  the 
wife  claims  her  estate  by  a  paramount  title,  and  not  nnder  her  husband,  and 
therefore  n&t  liable  to  any  of  his  debts,  the  liability  of  the  one  to  payment  of 
the  ancestor's  debts,  and  the  exemption  of  the  other  from  the  discharge  of  any 
of  them  can  be  readily  comprehended.    Thus,  in  tl>e  case  of  the  heir  ; — if  the 
mortgagee  were  paid  his  debt  ont  of  the  ancestor's  personal  estate,  and  that 
fnnd  were  insufficient  to  pay  the  otlier  debts,  the  unsatisfied  creditors  might 
recover  out  of  tlie  real  estate  in  mortgage  wliet  liad  been  taken  by  tlie  mort- 
gagee from  the  personal  fnnds,  by  being  pei:piitted  to  stand  in  the  mortgagee's 
place,  and  to  malce  nse  of  his  security  ;  the  real  as  well  as  the  personal  estatea 
having  been  the  property  of  the  deceased  ancestor,  the  debtor ;  see  ante,  vol.  i. 
343,  and  post,  1014.    Bnt  in  the  case  of  the  w\fe; — as  the  estate  in  mortgage 
for  the  husband's  debt  was  not  Ats,  batA«r  property,  and  therefore  not  liable 
to  Ills  debts,  this  circuity  cannot  take  place  ;  and  accordingly  Lord  Hardwicke, 
in  Jiobinson  v.  Gee,  iVes.  jnn.  233,  in  allusion  to  this  point,  expressed  himself 
tlins  :— '*  It  is  a  common  case  for  a  wife  to  join  in  a  mortgage  of  her  inherit- 
ance for  a  debt  of  her  husband  :  after  his  death,  she  is  entitled  to  have  Iier  real 
estate  exonerated  out  of  his  personal  and  real  assets,  the  court  considering  her 
estate  only  as  a  surety  for  his  debt,  and  none  of  his  creditors  have  a  right  to 
stand  in  the  place  of  the  mortgagee  to  come  ronnd  on  the  wife's  estate.^    On 
this  principle  also  arises  the  difference  between  the  heir  and  the  wife,  in  re- 
spect of  general  legatees — the  wife's  right  to  exoneration  is  preferred  to  tlie 
right  of  general  legatees,  to  be  paid  ont  of  the  residue  of  the  assets ;  whereas, 
legatees,  as  well  as  creditors,  are  permitted,  as  against  the  heir,  to  stand  in 
the  mortgagee's  place."    See  also  Bunb.  137.    Lxitkins  v.  Leigh,  Forr.  53,  and 
Rider  v.  Wager,  t  P.  Wms.  329.  335. 
An^  eoniinufF^       In  another  case,  Alice  Dewhnrst  and  her  husband  mortgaged  Alice's  estate ; 
though  wife        |in(]  a  fine,  in  pursuance  of  a  covenant  in  the  mortgage  deed,  was  levied  as  a 
^er  husband's  *^""*y  ♦o  ^^^  mortgagee.    The  money  was  for  the  use  of  the  husband ;  the 
death,   as  his     husband  covenanted  to  pay  the  money,  and  gave  the  usual  bond ;  the  pro- 
reyresentattce.    ^j^^^  ^^^  redemption  was,  on  payment  by  the  husband  or  his  representatives* 

The  husband  died  in  17 94-,  having  devised  some  real  estates,  bnt  intestate  as 
to  his  personal  property.  Ills  widow  took  out  administration  to  him,  and 
during  his  life,  paid  the  interest  of  the  mortgage.  She  died  in  1797,  having 
devised  the  mortgaged  estate  to  the  plaintiffs ;  who,  for  some  years,  continued 
to  pay  the  interest  of  the  mortgage.  The  bill  was  for  redemption  of  the  pre- 
mises, and  it  brought  the  devisees  of  the  husband  before  the  court,  praying, 
that  the  J  might  pay,  out  of  the  husband's  assets,  the  principal  and  iMtere^t 
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husband  died^  having  made  his  executor  (e).  And  the  question 
was,  whether  the  mortgage-money  should  stand  charged  upon 

(e)  Pocock  V.  Lee^  t  Vem.  604,  [«o-  14  Ves.  417.  8.  C.  post,  883,  in  notis. 

pre,  7^6.    And  Aee  as  to  the  effect  of  Heron  ▼.  Newtonj   9  Mod.  12,   post, 

husband's  covenant  in  a  similar  case,  876,  7.    PUt  v.  Pitt,    1  Tarn.  180.— 

Ettrl    qf  O:^ord    y.   Lorfy    Rodney,  Ed,] 


dne  on  the  mortgage,  and  also  the  sums  which  had  been  paid  by  the  plaintiffs,        P«  7@7 
to  keep  down  the  interest,  since  the  death  of  Alice  Dewhnrst.  continued» 

Mr.  Ronpel,  for  the  defendants,  was  obliged  to  admit,  that  the  eqnity  of  re* 
dcmption  was  in  llie  wifo  and  her  heirs :  bnt  he  contended,  that  the  wife  by 
paying  the  interest  of  tlie  mortgage  debt,  after  her  husband's  death,  adopted 
the  debt  and  made  it  her  own,  and  that  lier  devisees  took  the  estate  charged 
with  this  burthen. 

The  Vice- CtiancelIor:-~Tlie  wife  might  have  made  the  debt  her  own;  hat 
she  did  no  act  that  can  be  so  interpreted.  As  personal  representative  of  her 
husband,  it  was  her  duty  to  keep  down  the  interest,  if  she  had  assets  in  her 
hand ;  and,  if  she  had  no  assets,  still,  for  the  sake  of  her  estate,  it  was  ne- 
cessary for  her  to  pay  the  accruing  interest. — ^The  decree  was  according  to 
the  prayer  of  the  bill,  an  inquiry  being  directed  as  to  the  assets  of  the  - 
has  band  which  came  into  the  hands  of  the  wife.  fViUunson  v.  BeaU  MS. 
before  the  Vice-Chan.  27th  Jan.  1823. 

It  is  also  observable,  that  the  wife's  right  of  exoneration  wilt  continue,  al-   Or  thonfflk 
though  Ibe  original  debt  be  disciiarged  by  the  husband,  if  he  borrow  anotlier     f^  ?!  ^^^ 
sum  on  the  same  security ;  and  it  is  necessary  also  to  remark,  that  the  hns-  bmid,  if  he  6or« . 
band  cannot  by  any  direction  in  his  will,  ordering  his  personal  estate  to  be  ^^'^  another 
applied  in  pa}ineiit  of  his  debts,  except  mortgage  debts,  exempt  the  applica-  gmcuritv 
tion  of  that  fund  from  the  exoneration  of  his  wife's  estate*    Thus,  in  Asttey 
V.  Taukervilie,  3  Hro.  C.  C.  545,  the  wife's  estate  being  in  strict  settlement, 
with  the  ultimate  limitation  to  her  and  her'  husband  in  fee,  with  a  power  for 
them  to  revoke  the  old,  and  appoint  new  uses,  they  mortgaged  the  premises 
for  500  years  to  secure  SOOOt.  with  a  reservation  of  the  equity  of  redemption 
to  the  husband,  or  such  other  persons  to  whom  the  freehold  and  inheritance 
should  belong.    The  mortgage  liavlng  been  paid  off,  the  term  was  assigned  by 
deed  in  trust  for  such  uses  as  the  husband  should  appouit ;  and  in  default,  to 
attend  the  inheritance ;  but  the  wife  was  not  a  party  to  the  deed.    The  hus- 
band afterwards  borrowed  3000i.  upon  security  of  the  estate,  and  by  his  ap- 
pointment, tlie  term  was  assigned  for  the  benefit  of  the  mortgagee,  and  the 
iMi^band  covenanted  for  payment  of  tlie  money.    He  then  made  his  will,  and 
ordered  that  his  personal  estate,  not  otherwise  disposed  of,  should  be  applied 
iu  payment  of  his  funeral  expences,  debts,  and  legacies,  except  such  debts  as 
were  secured  upon  and  .might  affect  any  of  his  estates  in  A.,  &c.  whereof  he 
was  not  seised  in  fee -simple  (meaning  the  wife's  estate  in  mortgage.)    Lord   Husband  eon' 
Thorlow  was  of  opinion,  tliat  the  3000J.  was  the  husband's  debt,  and  that  his  "*'  **T'^*«* 
assets  shooltf  exonerate  the  wife's  estate ;  his  Lordship  therefore  dismissed  from   w\f^a 

the  bill  which  was  filed  to  subject  her  estate  to  the  p9yment  of  the  de^t,  but   '''^^  ^f  exone- 
_.  .      .        .  ration. 

'VUhOUt  X'OStS. 
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the  land,  or  the  land  be  exonerated  out  of  the  husband's  per- 
sonal estate?  Et  per  curiam^  the  husband  having  had  the 
money 9  is  in  equity  the  debtor,  and  the  land  is  to  be  consi- 
dered but  as  an  additional  security  (u). 

except  there  he      But  if  there  be  a  settlement  made  either  before  or  after 
^  *        marriage  {g)y  and  then  such  mortgage  or  security,  the  husband 

will  not  be  answerable  to  the  wife*s  estate  for  the  money  bor- 
rowed (x). 

Or  it  he  w\fe*»      So  if  the  money  borrowed  were  to  pay  off  a  debt  due  from 
dum  sola(Y).    the  wife  dtan  soluy  the  husband's  assets  would  not  be  liable. 

(jT)  Lewis    y.   Nangle,  Amb.  150.    2  P.  Wms.  664,  n.  (l).    [S.  C.    1  Cox, 
340,  et  infra,  874.— £</.] 


(U)  The  paragraph  beginning,  <*lf  a  wife,  &c."  and  ending,  <<  at  the  day," 

which,  in  the  fourth  edition  of  this  treatise,  was  evidently  mispUced  as  follow- 

ing  the  above  passage  here,  has  been  transferred  to  page  732,  where,  it  is 

conceived,  it  may  be  appropriately  introduced. 

Jfo  esamiratitm      (X)  The  rule  to  be  deduced  from  the  case  cited  is,  that  if  from  the  nature 

V  eeeuni^con  ^^^  circumstances  of  the  transaction,  it  appears,  or  can  be  inferred  to  have 

mtk  eettlement  been^the  intention  of  the  parties,  that  the  wife's  estate  should  be  solely  liable 

^ftate  on       to  discharge  the  whole  sum  borrowed,  as  in  the  instance  of  the  mortgage 

riage.  having  relation  to  the  setUement  of  the  estate  by  the  agreement  of  the  partiea 

upon  the  marriage ;  there,  since  an  inference  may  be  drawn  that  such  agree- 
ment extended  to  the  subsequent  mortgage,  and  that  it  waa  stipulated  that 
the  sum  to  be  borrowed  should  be  charged  upon  and  borne  solely  by  the  settled 
estate,  such  a  case  will  form  an  exception  to  the  general  rnle,  and  exempt  the 
husband's  estate  from  the  wife's  general  equity.  On  this  principle  Mr.  Roper 
suggests,  that  the  cases  of  Lewis  v.  Nangle  and  Kt«ii4Mii  v.  Meney^  (which  are 
generally  considered  as  contradictory  authorities)  may  probably  be  recon* 
ciled.  See  i  Rnp.  Bar.  &  Fem.  146.  The  cases  are  cited  in  the  text  and  notes, 
pOHt,  873,  4. 
ReXe  inappli'        (Y)  In   like   manner  if  the   estate  descend  to  the  wife  charged  with  the 

cable  to  wes     mortgage  of  her  ancestor,  the  role  entitling  the  wife  to  exoneration  will  not 

where  Wv^  s 

estate  is  m6-     ^PP'y*    ^^  Baggot  v.  OughtoHf  1  P.  Wms.  357,  land  descended  to  the  wife 

ject  to  her  aa-  subject  to  a  mortgage ;  the  mortgage  was  assigned,  and  the  husband  covenanted 
money  bmrow-  ^^  P*^  *^®  money  to  the  assignee.  It  was  decided,  that  as  the  debt  was  not 
ed^  is  appro'  the  husband's,  his  personal  assets  should  not  exonerate  the  wife's  estate ;  and 
yriated  t9  her  |be  covenant  was  considered  as  an  additional  security  ouly  for  the  satisfieictioii 
^^  *       of  the  lender  of  the  money.    The  decision  in  this  case- of  Baggot  ▼.  Oughtony 

is  said  to  have  been  affirmed  in  the  House  of  Lords ;  but  the  case  is  not  in 
Brown  -,  and  Mr.  Sugden  has  said,  that  after  a  diligent  search,  he  has  not  been 
able  to  meet  with  it  amongst  the  printed  cases  of  that  period.    See  Trea.  am 
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Nor  would  it  make  any  difference  in  these  cases  that  the  hus- 
band gave  bond  for  the  payment  of  the  money  and  performance 


Pow.  p.  57],  2d  edit.    The  case  however  is  cited  with  approval  in  Pitt  v. 
Pitt^  1  Tuni.  183, 

'  In   tliat  case  a  feme  sole  made  a  mortgage  of  a  leasehold  honse  for  the  Or  to  Ker  own 
residue  of  a  term  of  ninety-eight  years  and  afterwards  married.    The  husband  ^^S^g^  ^J^ 
and  wife,  at  the  requeitt  of  the  mortgagee,  then  concor  in  a  transfer  of  the  mort-  ^^^ 
gage,  subject  to  ledcmption  on  payment  by  the  husband  and  wife,  their  execu- 
tors, &c.     The  husband  covenanted  to  pay  the  money.    Dnring  the  coverture 
several  payments  were  made  by  the  husband  out  of  his  own  property,  which 
effected  a  considerable  reduction  of  the  mortgage  money,  so  mnch  so,  that  only 
seventeen  guineas  remained  due  at  his  deatli.    By  his  will  he  bequeathed 
this  leasehold  house  to  his  wife  for  life  and  after  to  his  children  absolutely. 
Ttic  wife  claimed  the  house  by  survivorship,  and  filed  her  bill  to  be  let  in  to 
redeem  on  paying  the  residue  of  the  mortgage  money.  For  her  it  was  contended 
tiiat  the  husband  had  not  done  any  safficient  act  to  make  the  term  bis  own, 
nevertheless  he  had  power  to  do  so,  and  having  tliat  power  he  was  to  be  con* 
sidered  as  having  an  absohite  interest  in  the  term,   and  consequently  that 
bis  liquidation  of  the  incumbrances  on  the  estate  was  an  exoneration  for  tho 
benefit  of  the  wife  surviving,  whose  claim  by  survivorship  he  failed  to  extin- 
guish.   The  children  did  not  persevere  in  resisting  the  right  of  the  plaintiff  to 
redeem,  or  in  insisting  as  they  did  by  the  pleadings,  that  acts  were  done  by 
the  husband  in  his  life-thne  sufficient  to  reduce  this  chattel  into  possession : 
but  they  contended,  that  admitting  no  act  was  done  by  the  husband  sufficient 
to  reduce  this  chattel  into  possession,  there  was  still  an  equity  on  the  part  of  his 
estate,  to  be  reimbursed  the  payments  made  in  his  life-time  in  reduction  of  the 
mortgage  debt.    Per  Curiam,    In  tliis  case  the  husband  had  not  the  absolute 
interest  in  the  property,  he  was  not  sure  that  it  would  become  his  own,  but 
it  may  be  fairly  inferred  from  his  will  that  he  had  persuaded  himself  that  it 
was  his  own  ;  his  will  leads  one  strongly  to  believe  that  there  was  an  impres* 
sion  upon  his  mind  that  he  had  done  sufficient  to  render  this,  which  was  once 
the  chattel  of  his  wife,  his  own ;  if  he  had  survived  he  would  have  had  it 
absolutely,  but  he  dying  in  the  life-time  of  his  wife  she  became  entitled ;  the 
question  is,  what,  nnder  these  circumstances,  is  the  true  equity  ?    It  is  said, 
that  by  the  marriage  the  wife's  debt  was  transferred  to  the  husband,  and  in 
tlie  next  place  that  he  has  by  covenant  imposed  upon  himself  the  obligation  to- 
pay.    With  respect  to  the  last  point  the  case  of  Baggot  v.  Oughtou  shews  that 
tlie  covenant  to  pay  is  not  decisive,  that  case  is  not  exactly  similar  to  the 
present,    because  there  the  question  was,  whether  payment  of  the  mortgage 
money  out  of  the  husband's  assets  could  be  compelled ;  here  the  party  is  filing 
a  bill  to  redeem,  and  it  is  insisted,  that  coming  to  redeem  she  ouglit  to  do 
equity  and  consider  what  her  original  right  was,  and  that  it  was  by  her  bus* 
band's  acts  this  mortgage  money  was  reduced.    The  court  therefore  thought 
there  was   sufficient  to  authorise  it  to  say,  that  the  children  should  be  per- 
mitted to  have  the  benefit  of  the  sum  which  the  husband  had  paid  out   of 
iU  own    estate,   and  that  the  redemption  onglit  to  be  upon  the  terms  that 
the   children   be  permitted  to  stand  in  the  phice  of  the  mortgagee  fur  tt|e 
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of  covenants ;  for  although  the  creditors  may  sue  hun  upon 
such  bond  at  law,  a  court  of  equity  will  relieve  him,  by  order* 
ing  him  to  be  paid  out  of  the  wife's  estate,  which  is  the  pri- 
maty  fund  to  discharge  her  debts  (A). 

Whahet  mo-  And  it  seems  not  necessary  that  it  should  appear  upon  the 
/J?  ^JT^nL-  face  of  the  deed  by  which  the  mortgage  is  created,  for  whose 
^^ahUb^  use  the  money  was  borrowed,  that  may  be  proved  aUundi. 
P*^ol.  Thus,  in  the  case  of  Lord  Kinnoul  v.  Money  (e),  the  position 

is  laid  down,  that  parol  evidence  is  admissible  to  prove  that  the 
debt,  which  the  husband  contracted  to  pay,  was  the  debt  of 
another,  not  his  own ;  consequently  that  his  personal  estate 
was  not  to  be  charged  in  favor  of  the  heir  or  wife.  And 
Lord  Loughborough,  Chancellor,  in  the  case  of  Clinton  v. 
Hooper  (A),  is  reported  to  have  said,  applying  his  observation 
to  a  case  put  arguendo  by  the  Solicitor-General,  that  if  the 
money  raised  by  a  mortgage  of  the  wife's  estate  were  paid  to 

(h)  Uwii  V.  NoTtgUf  Arab.    150.  Vide   ettam  as  to   parol    evidence, 

i  P.  Wmfl.  664.  n.  (l).  885,  6.— Ed.] 

(i)  Cited  per  Lord  Chan.  [1  Yes.  (k)  iVes.jan.  186,7.   S.  C.  SBro. 

jiin.  1^6.    8.  C.  3  Bro.  C  C   211.  C.  C.  tOl. 
2  P.  Wms.  664,  Dote^  and  post,  873, 4. 


amoant  in  which  the  husband  had  reduced  the  debt.    PUt  v.  PUt,  1  Tom. 
184. 
Or,  whether  ^^  '^  further  observable,  tliat  according  to  Lord  Thurlow*8  opinion  in  Clintitm 

money  borrowed  v.  Hooper^  iVes.  jun.  188,  it  should  seem,  that  if  the  money  borrowed  upon 
Yol^ar^om^aie  ^®  ^•^•^'^  estate  were  paid  or  transferred  to  her  with  Jier  hnsband'a  privity, 
HM,  so  that  she  might  dispose  of  it  as  she  pleased,  and  instead  of  spending  she 

preserved  it,  and  had  the  power  of  disposing  of  it  by  will  as  if  slie  were 
nnmarried ;  then,  although  the  court  would  not  infer  an  equitable  assumpsit, 
contrary  to  the  tenor  of  the  obligation  subsisting  between  husband  and  wifo, 
who  cannot  contract  with  each  other  without  the  intervention  of  trustees ; 
yet,  as  she  had  sole  contronl  over  the  money,  and  it  never  was  the  husband'j 
during  her  life,  the  principle  that  the  debt  was  not  the  husband's  would  apply., 
r  729  *1  snd  therefore,  would  exempt  bis  estate  from  exonerating  the  security  affectini^ 
his  wife's  estate  under  the  above  circumstance :  and,  that  if,  by  a  distinct 
transfer  and  independent  transaction,  without  any  relation  to  the  original 
matter,  she  gave  the  money  to  her  husband,  that  circumstance  would  nof 
probably  reach  back  to  tlie  original  contract,  so  as  to  make  tli^  husband  the 
original  debtor,  and  to  ground  the  \«ife's  right  to  exoneration,  upon  the  prin- 
ciple, that  payment  having  been  made  to  the  wife  was,  in  the  common  legd 
sense,  payment  to  her  husband.    £t  vide  1  Rop.  Bar.  &i  Fcra.  liS,  et  sr^. 
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the  wife,  without  writing  and  with  the  privity  of  the  husband, 
and  it  were  made  out  satisfactorily  to  the  court  that  she  could 
dispose  of  it  as  she  pleased,  or  suppose  she  kept  it  herself,  so. 
as  to  be  able  to  make  a  will,-  &c.  with  all  the  consequential 
rigl^ts  of  personal  e.state  j  he  saw  no  reason,  why  the  court 
should  not,  proceeding  upon  the  same  principle,  declare  that 
the  money  was  not  the  debt  of  the  husband.  It  being  trans- 
ferred to  her,  and  so  as  to  be  attended  with  all  the  equitable 
consequences  of  separate  estate,  it  never  was  his,  so  the 
whole  obligation  upon  him  would  consist  in  his  covenant. 

But  Lord  Loughborough,  Chancellor,  in  the  case  to  which  Bni  parol  evU 
allusion  is  last  made,  thought  that  parol  evid  wee  of  a  declarer  dedarSimtH 
tion  of  the  wife,  who  had  subjected  her  estate  by  joining  in  a  2J^J!!J^Y«I^ 
mortgage,  that  it  was  meant  to  be  a  gift  to  the  husband,  was  ii^ended  U  •§ 
not  admissible.    When  it  was  a  transaction  purporting,    not  hiuband.  iaoif' 
only  by  the  instruments  themselves,  but  by  all  the  other  evi-  ""fVon  i 
dence,   except  parol  evidence,   to  be  a  transaction  to  raise 
money  for  the  husband,  and  he  therefore  bound  to  pay ;  his 
Lordship  had  great  doubts,  whether  it  was  possible  to  apply 
parol  evidence,  to  that  transaction  itself,  to  prove  it  different* 
If  the  evidence  were,  that  the  wife's  debts  were  paid  by  it,  or 
if  any  application  different  from  paying  it  to  him,  his  Lordship 
saw  no  reason  against  admitting  hev  parol  declaration  to  that 
extent.     But  when  he  said  ihaty  he  went  far  beyond  all  the 
cases,   which  were,    where  the  fact  was  proved,    that    the 
money  was  paid  to  another  account,   and  never  did  come  to 
the  husband's  account,  because  it  never  was  received  by  him 
at  all. 

And  where  the  wife  had  a  right  to  be  exonerated  out  of  the  D^anoUm  Uf 
assets  of  her  husband  in  respect  of  money  raised  by  mortgage  bandit  exeeuior^ 
of  her  estate  (/),  and  received  by  him,  she  was  held  to  have  right  to  exm^ 
barred  herself  by  telUng  the  executor  that  she  did  not  mean  *«**«•>  Wndlur 
to  claim  this  right,  and  desiring  he  would  proceed  in  paying 
the  legacies ;  and  parol  evidence  was  admitted  of  her  declara* 
tion  to  this  effect. 

(/)  Cluiion  T.  Hooptr,  1  Ves«  jun.  173, 
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Exoneratum  . '  It  Wad  sdd  in  the  cade  of  Tate  v.  Amtin,  that  all  otber 
ttTi'pre.  ^^^^  of  *1^®  husband  should  be  preferred  to  the  debt  due  to 
/erred  to  lega^    the  wife  (wi),  [but  it  was  declared^  that  the  wife's  estate  should 

be  exonerated  out  of  the  husband's  personal  estate  before  the 
payment  of  legacies  given  by  his  will  (m  m)  ]. 

SkboHmihm         If  the  wife  rejceives  satisfaction  out  of  the  personal  estate 
no  a  ow  .      ^f  tjjg  husband  («),.none  of  his  creditors  have  a  right  to  stand 
in  the  place  of  the  mortgagee,  as  against  the  real  estate  of 
the  wife.  / 

Wife  not  ie^  Vague  words,  in  a  subsequent  assignment,  importing  an  as- 
^m^Um,  bp  sent  from  the  wife,  that,  on  redemption,  the  estate  should  be 
^^^^^J*  re-assigned  in  such  manner  as  either  the  husband  or  wife 
mortgage.        should  appoint,  will  not  alter  the  nature  of  the  debt,  or  carry 

the  estate  to  the  husband. 

Thus,  where  Theophilus  Earl  of  Huntingdon,  and  the 
Countess  Elizabeth  his  first  wife  (o),  mother  of  the  plaintiff^ 
on  the  1st  of  August,  1682,  joined  in  a  mortgage  of  her  in- 
heritance for  4500/.  to  supply  his  Lordship  with  money  to  pay 
for  the  place  of  Captain  of  the  Band  of  Pensioners,  and  sub- 
[  731  ]  ject  to  the  mortgage  which  was  for  a  term  of  years,  the  estate 
was  settled  to  Countess  Elizabeth  for  life,  remainder  to  the 
plaintiff  her  son  in  tail,  with  a  covenant  in  the  deed  by  the  late 
Earl  to  pay  the  money,  and  a  proviso  that,  on  payment  thereof^ 
ithe  term  should  cease ;  and  on  the  5th  of  the  same  month^ 
the  Earl,  by  letter,  thanked  the  Countess  for  having  sealed 
the  mortgage,  and  added,  that  the  profits  of  the  office  should 
be  religiously  appUed  to  pay  ofi*  the  incumbrances.  The  mort- 
^'  '        gage  Was  several  times   assigned,  and  particularly  in   1683, 

when  the  Countess  joined  in  the  assignment;  and  then  the 
proviso  was,  that,  on  payment  of  the  money  by  them,  or  either 
of  them,  the  term  was  to  be  assigned,  cls  they ^  or  either  cf 

* 

> .  (m)  2  Vera.  689*  [et  vide  %  Fonb,         (o)    Wadingdon     ▼.     Huntingdon, 

Tr.  Eq«  291, 5tii  edit.— Ed.]  3  Vera.   4ST.    1  £q.    Ca.    Abr.   62. 

(m  m)  [1  P.  Wms.  264.— £d.]  Ca.  4.    4  Viii.  Abr.  69,  pi.  9.'   10  ib. 

(n)   Per  Lord  Hardwicke,   l  Ves.  345,  pi.  17.    1  Bro.  Pari.  Ca*  1. 
25t.  [et  Tide  ante,  726^  7>  in  )io<J<.»- 
Ed.] 
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ihem,  should  direct  or  appoint.     When  money  came  inj  the 
£arl  paid  off  the  mortgage,  and  took  an  assignment  thereof 
in  trust  for  himself;   afterwards  the  Countess  died,  and  he 
married  a  second  wife,  one  of  the  defendants,  and  he  died, 
having,  by  his  will,  devised  his  personal  estate,  together  with 
the  benefit  of  this  mortgage,  to  a  trustee  in  trust,  for  younger 
children,  which  he  had  by  his   second  wife.      On  a  bill  ex- 
hibited by  his  son  by  the  first  wife,  claiming,  as  her  heir,  to 
have  the  mortgage  assigned  to  liim,  the  Lord  Keeper  Wright 
refiised  to  make  such  decree,  imless,  upon  the  usual  terms  of 
redemption,  on  payment  of  principal,  interest,  and  costs,  dis- 
counting profits.     But  this  *ras  reversed  upon  appeal  to  the 
Lords  in  Parliament,  and  an  assignment  decreed  peremptorily 
to  the  plaintiff  {z). 

» 

Where  a  feme  covert,  being  a  jointress  (jp),  created  a  term  Jointrns  «- 
for  years  out  of  her  estate  for  life,  it  was  held,  the  reversion,  deem,  on  what 
vesting  in  her,  would  attract  the  redemption.     Thus,  where  P^^^P*^* 
the  defendant,  having  a  jointure   of  100/.  per  annum  out  of 
some  houses  in  London,  which  were  burnt  down,  joined  with 
her  husband   in  borrowing  1500/.   to  build  upon  the  ground; 
and,  to  secure  the  same,  levied  a  fine  sur  concessit  for  ninety- 
nine  years,  if  she  Uved  so  long,  and  a  deed  was  afterwards 
made   between  the  conusee  and  the  husband,    wherein  the 
husband  covenanted  to  re-pay  the  mortgage  money  with  in- 
terest, and  the   equity  of  redemption  was  limited  to  the  hus- 
band  and  his   heirs,  but  the  wife  was.  no  party  thereto ;  the 
husband,  having  expended  3  or  4000/.  in  building  upon  this 
ground,  died;    and  the  question  was,  whether  the  jointress, 
or   the  heir  of  the  husband,    should  redeem  ?      And  it  was       [  782  ] 
decreed  in  favor  of  the  former,  for  that  the  wife  was  no  party 
to  the  deed  of  re-demise,  by  which  the  redemption  was  limited 
to  the  husband,  and  the  wife  being  a  jointress,  and  having 
granted  a  term  for  years  only  out  of  her  estate  for  life,  there 
vested  a  reversion  in  her,  which  naturally  attracted  the  re- 
demption. 

(p)  Bread  ▼.  Brentf,  1  Vera.  <13. 


(Z)  For  observations  on  this  case,  see  post,  ?St,  in  notU, 
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Xf  a»  agree-         But,  in  the.  last  case,  as*  reported  by  the  name  of  Brand  v*. 

flee  (A)?  Brond,  2  Ch.  Ca.  98,  it  is  stated,  that  there  was  an  agree- 

ment, that  she  should  not  be  prejudiced,  but  should  redeem, 

Aeiiaunt  (ff  by-  paying  the  interest  of  the  money  borrowed  (q) ;  and  that  the 

Sm«l7«*«N*  ^^^  resolved,  that  the  wife,  having  suffered  the  represen- 
tatives of  the  husband  to  remain  in  possession  and  pay  off  his 
debts,  without  exhibiting  her  claim  for  a  long  period  of  time, 
shoidd  not  be  allowed  any  profits  received  by  the  husband's 
representatives,  but  from  the  time  of  the  bill  exhibited,  which 
was  the  first  notice  to  them  of  such  agreement. 

WW*  niort'         If  a  wife  joins  her  husband,  in  a  fine  of  her  jointure,   in 
fST  a^  "^ rtW  ^^^®'  ^  *  mortgage  or  security,  although  there  be  no  agree* 

aUefuUioHqf      ment  that  she  shall  redeem,  yet  she  18  not  considered  in  Chan- 

jker  jouUvre. 

eery  as  absolutely  parting  with  her  interest  (f);  but  there  re- 
sults a  trust  for  her,  to  have  her  estate  again  when  the  incum- 
brance is  paid  off,  as  if  it  had  been  a  mortgage  on  condition, 
and  the  money  paid  at  the  day  (b)» 

(f )  Brmd  v.  Broad,  e  Ck.  Ca.  98.         the  transposition  of  this  paragraph, 
(/)  2Ch.  Ca.  99,  100.  162.    [For      see  note  (U),  ante,  728  a.— £d.] 


Tkt  earliesi 
tote  on  thi§ 
hmd  of  2air. 


(A)  An  agreement  either  express  or  implied,  is  absolutely  necessary  to 
change  the  wife's  equity,  and  make  the  fine  operate  as  an  absolute  bar  to  the 
widow's  equity  of  redemption.    Sec  tlie  next  note,  and  1  Bllgh  Rep.  118. 

(fi)  The  earliest  case  to  be  found  in  the  books  on  tliis  head  is  that  of  Rowell 
V.  Whalley,  1  Ch.  Rep.  218,  2d  edit.  The  facts  and  decree  appear  on  the  re- 
port, but  the  grounds  of  the  judgment  are  left  to  conjecture,  which  however 
cannot  well  be  mistaken.  The  case  was  briefly  this :— One  S.  and  Hannah  his 
wife,  in  consideration  of  300/.  by  deed  bargained  and  sold  a  messuage  and 
lands  in  Kent  (which  on  their  marriage  was  settled  by  the  said  S.  on  his  wife 
for  her  jointure)  to  W.  his  heirs  and  assigns  for  ever ;  in  which  deed  the  said  S. 
covenanted  that  he  and  his  wife  would  make  better  assurance  by  fine ;  and  the 
same  deed  contained  a  proviso,  tliat  if  the  said  S.  and  Hannah  his  wife,  or 
either  of  them,  or  their  heirs,  executors,  &c.  should  pay  to  the  said  W.  hjs 
executors,  348Z.  at  the  tiriie  therein  mentioned,  then  that  the  said  fine  should 
enure  to  the  said  S.  and  Hannah,  and  the  longest  liver  of  them,  and  after  to 
the  right  heirs  of  the  said  S.  for  ever :  a  fine  was  levied  pursuant  to  this  co- 
venant, but  the  money  was  not  paid  at  the  day.  The  husband  died,,  leaving 
Ills  wife  and  an  infant  son  and  heir  snrvivipg,  whereupon  the  wife  filed  a  bill 
against  the  son  and  W.  to  redeem  and  to  secure  her  jointure.  W.  by  his  an- 
swer stated,  that  he  was  willing  to  assign  and  convey  the  premises  as  tlie 
court  slionld  direct,  without  whose  direction  he  could  not  safely  do  any  act. 
The  other  defendant,  the  sou  and  heir  of  the  mortgagor,  being  an  infant,  the 
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If  a  woman,  entitled  to  a  mortgage,  marry,  and  thereupon  HvOfond  mak- 
the  husband,  m  consideration  of  her  fortune,  make  a  settle-  ^  jc^^  en- 


coort  apon  hearing  his  answer  by  guardian  (who  acknowledged  the  settlement 
on  the  wife),  was  satisfied  that  the  estate  of  W.  in  the  premises  was  but  a 
mortgage,  and  that  the  plaintiff  Hannah  ought  in  equity  to  enjoy  the  premises 
during  her  life,  notwithalandvng  the  Jine  by  her  passed  as  t^fsresaid  ;  and  decreed, 
that  the  plaintiff  and  the  infant  should  proportionally  pay  what  was  due  upon 
the  mortgage  at  the  time  of  the  death  of  the  mortgagor,  rating  the  estate  for 
life  of  the  plaintiff  in  the  premises  at  one-third,  and  the  reversion  in  fee  of  the 
infant  at  two-thirds.— This  case,  it  will  be  perceived,  involved  Uie  question 
whether  the  widow  was  entitled  to  redeem — in  respect  of  the  estate  reserved 
to  her  by  the  mortgage  deed  and  fine,  or  in  respect  of  a  resulting  trust  under 
ber  prior  title  by  settlement.  The  court  shewed,  by  its  decree,  that  her  title 
to  redeem  was  as  tenant  for  life  under  the  mortgage  deed  and  fine,  and  that 
the  heir  of  the  husband  wouLd  be  entitled  to  the  estate  after  her  death  by 
virtue  of  the  eame  instruments.  It  does  not  appear  by  the  report,  whether 
there  was  a  proviso  for  redemption  detacbed  from  the  declaration  of  the  uses 
of  the  fine;  but  from  the  observations  of  the  court  it  is  conceived  there  was 
not.  Lord  Redesdale  however  has  said,  that  the  declaration  which  follows  the 
covenant  to  levy  the  fine,  shews  that  there  was  a  distinct  agreement  between  ' 
the  parties,  defining  the  course  in  which  the  property  was  to  be  carried  after 
the  satisfaction  of  the  mortgage,  and  that  this  agreement  was  in  no  manner 
dependant  on  the  proviso  for  redemption.  The  noble  Lord  expresses  himself 
thus : — **  The  subsequent  declaration  and  limitation  having  no  connection  with 
the  proviso  for  redemption,  but  declaring  what  should  become  of  the  property 
after  the  mortgage  was  satisfied,  operated  against  the  construction  of  a  re- 
snlting  trust  for  the  benefit  of  the  wife.  It  was  held  to  be  a  distinct  settle- 
ment, and  that  she  had  parted  with  her  estate.*'    1  BlighRep.  119. 

The  next  case  to  be  found  in  the  books  is  that  of  Brand  v.  Brand,  l  £q.  Ca.   Instaneen  where 
Abr.  62,  pi.  6,  and  ibid.S16,  pi.  8,  the  case  from  which  the  three  last  para-    Y'^^'  joining 
graphs  in  the  text  are  taken.    In  the  statement  of  that  ca^e  by  the  learned  ^fjl^^fl  |„|  ^^^ 
author,  from  Vernon*s  Reports,  several  important  facts  which  bear  strongly  on  salute  canvey- 

the  point  under  consideration  are  omitted,  as  that  case  is  stated  in  2  Ch.  Ca.  98  ?"f^,  ^* 
^  jainture, 

and  161,  which  renders  it  necessary  to  run  over  the  leading  facts  again,  as  we 
find  them  reported  in  this  latter  place  ;  according  to  which  it  appears  thatT.  B. 
the  husband  of  the  plaintiff  in  the  suit,  settled  certain  houses  in  Bread  Street, 
London,  Xo  the  use  of  himself  for  life,  with  remainder  to  the  plaintiff  for  life 
for  her  jointure.  These  houses  were  burnt  down  in  the  great  fire  in  1666. 
In  order  to  rebuild  them,  the  husband  borrowed  600/.  and  a  fine  sur  cancfssit 
was  levied  by  the  husband  and  wife  to  the  lender  for  ninety- nine  years,  who 
re-demised  the  premises  to  the  husband  for  ninety-eight  years,  rendering  36/. 
per  ana.  The  husband  bound  himself  to  repay  the  600/.  at  a  time,  <!l^c.  [tlie 
.form  in  which  mortgages  in  that  day  were  usually  made.]  The  husband  had  . 
agreed  with  the  wife  that  she  should  have  the  redemption,  paying  the  interest 
of  the  money  borrowed.  But  when  the  houses  were  rebuilt,  the  husband 
settled  them,  among  other  lands,  npon  himself  in  tail  male,  with  remainder 
in  tail  to  his  brother  (the  defendant),  charged  with  portions  of  SOOO/.  for  his 

Vol.  II.  P 
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« 

titled  to  mwrt'  ttiefit  of  his  own  estate  Upon  her,  although  there  be  no  par- 

gnge  dneto  her  ^     ^  ^       i  i        Tn  .  . ,        . 

be/ore  mar-      ticular  agreement  for  the  purpose,  yet  he  will  be  considered  us 


rtage 


dadghters.    The  hosband  died,  making  his  brother  his  executor.    The  pef« 
sonal  estate  was  not  sufficient  to  pay  his  debts.    The  defendant  had  executed  a 
bond,  apon  which  he  was  liable  as  surety  for  his  deceased  brother  to  the 
amount  of  1600^,  which  he  satisfied,  and  also  paid  the  hikterest  of  the  600h 
borrowed  until  1681,  when  the  plaintifT  filed  her  bill,  by  which  she  prayed 
that  she  might  redeem,  paying  proportionably,  and  hold  over  until  she  was 
repaid  witli  interest.    The  defendant  insisted  that  the  premises,  having  been 
re -demised  to  his  brother,  were  assets  to  pay  his  debts ;  and  further,  that  the 
plain tift^*8  title  was  but  a  parol  agreement  between  hosband  and  wife  ;   and 
that  he  had  no  notice  of  the  agreement  until  the  filing  of  the  bill.    It  was  de- 
creed by  Lord  Nottingham,   that  the  plaintiff  should  have  the  redemption, 
paying  a  ihhrd  part  tf  the  prtncipaly  bat  should  have  no  profits  received  by  the 
defendaut  until  the  filing  of  the  bill  in  1681,  when  he  first  had  notice  of  the 
agreement.    (The  decree  therefore,  which  was  made  on  the  original  hearing^ 
'    proceeded  entirely  upon  the  foundation  of  the  agreement.)    A  bill  of  review 
[  '734  *  ]     having  been  afterwards  filed,  suggesting,  that  the  decree  was  founded  upon  a 
trust  arising  out  of  an  agreement  by  the  husband,  and  that  the  agreement  was 
not  mentioned  in  the  decree,  nor  stated  to  have  been  proved.    Lord  North,  C.  S. 
admitted  the  objection  to  the  form  of  the  decree,  and  said,  that  he  took  no 
notice  of  the  agreement  on  that  account,  but  affirmed  the  decree,  because 
when  the  i^ife  joined  in  the  fine  of  her  jointure,  in  order  to  a  mortgage  or 
aecurity,  it  vas  not  an  absolute  departing  with  her  itUerest,  but  there  resulted  a 
trust  (as  stated  in  the  text)  for  her,  when  the  mortgage  was  paid  to  have  her 
estate  agttfn,  as  if  it  had  been  a  mortgage  on  condition^  and  the  money  paid 
at  the  day. 
ReeuUing  trust      Huntingdon  ▼.  Huntingdon  has  been  already  stated^  ante,  p.  730,  but  the  cir- 
tufwor  of  first  Constances  are  not  correctly  given  in  the  report  from  whence  the  text  in  that 

page  is  taken.    The  Lord  Chancellor  is  reported  to  have  said  (see  p.  733,  ante), 
that  the  heir  of  the  wife  brought  his  bill  to  exonerate  the  inheritance,  and  to 
have  the  moi*tgage  paid  off  out  of  the  husband's  personal  estate,  which  is  re- 
pugnant to  the  fads  o^  the  case,  and  the  previous  statement  in  the  report 
itself,  tliat  the  husband  had,  in  his  life-time,  paid  off  the  mortgage.     The 
question  in  the  cause  was,  whether  the  executrix  and  devisee  of  the  hasband 
(being  his  second  wife)  was  entitled  to  hold  the  term  under  the  will  for  her 
own  benefit;  or  whether  there  was  a  resulting  trust  for  the  heir  of  the  first 
wife ;  and  if  so,  whether  he  was  bound  to  repay  to  the  estate  of  the  deceased 
husband  the  principal  and  interest  which  he  had  phid  to  discharge  the  mort- 
gage, or  was  entitled  to  have  an  assignment  of  the  term  without  such  pay- 
ment P    And  it  was  in  the  Lords  ultiiUately  decided,  that  there  was  a  resulting 
trust  for  the  heir  of  tlie  first  wife. 
Fine  levied  di.      The  case  of  Lewis  v.  NangU,  cited  post,  938,  and  Jackson  ▼.  Parker,  cited 
not  to  carry      •"**»?•  ^^f  *>«(C),  involved  a  principle  similar  to  the  one  we  are  now  dis- 
eslate  in  new     cussing.    In  Corbett  ▼.  Barker,  1  Anstr.  138,  cited  as  to  other  points,  'ante, 
channel,  witk-    vol.  i.  369,  n.  (A),  the  plaintiff 's  father  being  seised  in  right  of  his  wife,  he 
deelartUion,        ^°^  ^^^  '^^^^  mortgaged  the  estate  for  a  t^rm  of  years,  and  a  fine  was  levied 
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a  purchaser  thereof;  and  if  he  die>  she  living,  it  will  go  to 
is  executors*  and  will   not  survive  to  her.    Thus  (r),  where 

(r)  BloU  ▼.  Herrford,  ft  Vera.  501.  A  C.    1  Eq,  Ca.  Abr.  68,  pi.  4. 


according  to  a  previous  agreemeat  and  covenant ;  wliicli  fine  was  to  ennre  to 
the  nse  of  tlie  mortgagee,  iiis  heirs  and  assigns,  subject  to  the  proviso ;  and 
Hw  eqmty  of  redemption  was  reserved  to  the  haslmnd  and  wife  and  their  hein« 
Afterwards  the  mortgage,  having  been  assigned  to  the  defendants,  the  hus- 
band and  wife,  in  consideration  of  1601.  by  lease  and  release,  conveyed  their 
equity  of  redemption  to  the  defendant  in  fee,  and  covenanted  that  all  fines, 
conveyances,  Sec,  should  enare  to  bis  sole  use  in  fee.  After  the  death  of  the 
kasband  and  wife,  the  plaintiff'  their  son  filed  tbe  bill,  claiming  the  estate  by 
descent,  as  heir  to  his  mother,  subject  to.  the  mortgage ;  for  whom  it  was 
argued,  tliat  though  the  mortgage  deed  was  only  for  a  term  of  years  and  the 
fine  was  in  fee,  yet  was  it  to  the  uses  mentioned  in  the  deed ;  and  there  was  a 
proviso,  that  on  payment,  &c.  the  term  should  be  void ;  then  only  the  term 
was  in  the  mortgagee,  and  the  fee  was  a  resulting  use  in  the  wife  from  whom 
it  proceeded  ;  and  tk^  being  vested  by  tbe  statute,  she  was  immediately  in  of 
her  old  estate  as  to  the  fee.  Sir  8.  Romilly  argued  for  the  defendant,  that  the 
bill  cooM  only  reach  one  half  of  the  estate ;  for  as  the  fine  saved  the  equity 
of  redemption  to  the  husband  and  wife,  and  tkeir  heirs,  one  half  was  there* 
fore  vested  in  him,  and  pass^  to  the  defendant.  But  Thompson,  B.  inter* 
posed,  saying,  it  had  often  been  ruled,  that  a  reservation  of  this  kind,  in  a 
fine  levied  completely  dweno  hUuUuy  should  not,  wUktnU  an  exprem  d€ckBraii4m 
ff  w^A  imUiUioUy  carry  the  estate  in  a  new  channel,  not  even  if  it  be  to  the 
husband  and  bis  heirs  only.  After  this  interposition  by  the  court,  the  argn* 
ment  upon  this  point  of  the  case  uppean  to  have  been  dropped,  and  the  ques- 
tion was  then  argued  and  decided  upon  the  fact  of  length  of  possession  by  the 
mortgagee.  But  Eyre,  C.  B.  at  the  conclusion  of  his  judgment  remarked  :«• 
**  As  the  plaintiff  fails  upon  this  point  (i.  e.  possession  by  the  mortgagee),  it  is 
aanecessary  to  consider  the  other,  as  to  the  operation  of  the  fiine  upon  the 
•ubseqaent  conveyance,  although  upon  that  point  the  plaintiff's  counsel  seem 
to  be  in  the  right." 

In  argaing  a  case  in  1790  (see  5  Bro.  C.  C.  Sd9)  the  present  Lord  Chan-  Rrference  to 
ceilor,  then  Solidtor.Oeneral,  observed,  "The  evidence  of  B.  is,  Uiat  he  "/iSiMrdsT* 
received  the  money  from  C. ;  a  fine  was  levied  of  the  wife's  estate  in  I74t :    Vemon, 
hat  tliis  would  not  give  tbe  estate  to  the  husband,  without  something  further      [  735  ^  J 
appeared,  eitkir  fnm  the  rtciUl  of  the  deed^  or  otkerwiu^  to  be  the  wi/e'e  in* 
lealiea.    This  was  the  doctrine  of  the  court  in  Edwards  v.  Lady  Vernon,"  a 
case  not  to  be  found  in  the  reports.    This  observation  is  introduced  here  as  the 
fHTobable  foundation  of  the  noble  Lord's  opinion  in  a  subsequent  case,  where 
be  says,  '*  I  perfectly  recollect  what  fell  from  the  lips  of  Lord  Thurlow,  &o." 
From  the  way  in  which'  the  case  of  Edwards  v.  Vernon  was  introduced  in  the 
ISoUcitor-Generars  argument,  it  may  be  conjectured  that  it  was  a  case  decided 
by  Lord  Thurlow;  and  it  shews  (especially  when  combined  with  Corbett  v. 
Barker)  that  it  was  Ae  theil  prevailing  opinion  of  the  profession,  that  an  ez« 
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on  the  marriage  treaty  of  Lord  Hereford,  with  the  defendant 


plicit   agreement  was   requisite   to    tarn    the   estate    ont   of  its    original 

channel. 
Mere  reaerva'        From  these  cases  no  definite  principle  can  be  collected,  though  in  all  of  them 
'^*^  ^9^^y    we  see  the  rule  which  subsequently  obtained  obscurely  hinted  at.    In  the  late 
to   husband  on  ^^^'  ^®  subject  has  received  the  fullest  discussion,  and  the  doctrine  may  now 
mortgage  by       be  considered  as  fixed  on  a  firm  and  permanent  basis.     The  cases  to  which 

him  and  w{fe,     allusion  is  made,  are  those  of  Ruseombe  ▼.  Hare  and  Jnnee  v.  Jackson^  ubi  infra^ 
wherein  she  '  .        r   t. 

joins  by  Jine,      ^^^  one  containing  a  negative,  and  the  other  an  affirmative  illustration  of  the 

no  alteration  of  yuie.     In  Ruseombe  v.  Hare,  6  Dow  Pari.  Ca.  1,  A.  in  the  year  1749,  mort- 
eslatT,^^'^  **   gaged  his  estate  toB.  for  800{.  at4<.  10s.  per  cent,  intereipt,  and  covenanted 

to  levy  a  fine,  the  uses  of'  which  were  to  enure  to  the  mortgagee  in  fee,  6ul>- 
ject  to  redemption.  The  fine  was  levied  ;  and  in  the  year  1763  A.  charged  the 
estate  witli  a  further  sum  of  450/.  borrowed  of  B.  at  4/.  5s.  per  cent,  interest* 
A.  then  devised  all  his  lands  to  his  wife  C,  and  died  in  the  year  1764.  C. 
married  D.,  and  they  in  the  year  1766  consolidated  the  two  mortgages,  and 
agreed  to  pay  interest  at  5  jii^  cent,  on  the  whole  sum,  and  executed  a  new 
security  to  B.,  discharged  of  the  former  proviso  for  redemption,  but  subject  to 
redemption  by  D.,  in  which  event  tlie  re-conveyance  was  to  be  made  to  him 
in  fee  :  D.  and  his  wife  declaring  that  all  prior  fines,  Sec,  and  a  fine  covenanted 
to  be  levied  by  them  (which  was  afterwards  levied)  should  enure  to  the  use  of 
the  mortgagee  in  fee,  subject  to  the  condition  of  redemption.  The  wife  died^ 
leaving  her  husband  D.  surviving,  and  a  son  and  heir  by  her  former  husband  A. 
The  second  husband  D.  sold  part  of  the  premises  to  a  purchaser,  and  the  heir 
at  law  of  the  wife  filed  a  bill  against  the  mortgagee  for  redemption.  The 
question  was,  whether  the  reservation  of  the  equity  of  redemption  to  th« 
husband  D.  by  the  deed  of  1766  entitled  him  to  the  estate ;  on  the  solution  of 
which  question  it  is  evident  the  title  of  the  purchaser  depended.  In  the  court^ 
*  below  it  was  determined  against  the  purchaser.    From  this  decree  he  appealed 

to  the  Lords.    The  case  having  been^rgued  in  Domo  Proeerum,  Lord  Eldon, 

Chancellor,  observed,  ^*  The  leading  question  here  is,  whether  the  husband 

had  a  title  to  convey  ;  2d,  whether,  if  he  had  no  title,  the  persons  claiming 

under  him  can,  as  against  the  heir  at  law  of  the  wife,  stand  in  a  situation 

better  than  that  in  which  the  husband  would  have  stood.    The  deed  of  1766 

recites  the  mortgage  for  the  8001.  and  then  the  second  mortgage  for  4501,  with 

interest  at  41.  5s.  per  cent. ;  and  then  it  states  that  all  interest  was  paid  up  by 

D.,  but  that  the  principal  sums  were  due;  and  then  tlie  motives  for  executing 

this  deed  of  1766  were  explained  ;  and  these  were  for  the  better  securing  the 

principal  sums  and  such  interest  as  hereinafter  mentioned,  and  that  was  the 

increased  interest  of  5  per  ceni.    Now  if  it  clearly  appears  to  have  been  the 

intention  of  the  wife,  that  D.  should  have  the  equity  of  redemption,  be  must 

have  it.    But  still  the  question  is,  "what  do  courts  of  equity  consider  to  be 

evidence  of  that  intention  ?" 

lard  TAtir/mp's       *'  ^  perfectly  recoUeet,*'  continued  Lord  Eldon,  '<  what  fell  from  the  lips  of 

opinion^  that       i^rd  Thnrlow,  though  it  is  a  quarter  of  tf  century  ago,  npon  that  point  [namely] 

of  redewStim      ^^^^  where  the  equity  of  redemption  is,  in  these  cases,  reserved  to  the  husband, 

he  reserved  to     if  tliere  is  no  other  eTidence  of  the  intention,  and  if  the  recital  shews  thi^t 
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his  lady,  they  being  both  infants^  an  act  of  parliament  was 


the  instmment  is  fnuned  for  other  porposes,  the  hnsband  is  seised  of  the  estate  huMhand  aUme,^ 
which  he  before  had,  with  this  difference,  that  if  he  before  had  tlie  legal  Ae  wiU  kmie  ii 
estate  jure  axons,  he  afterwards  has  the  equity  of  redemption ;  but  still  jnre  only,  unleu 
manri9i  or  if  the  estate  which  he  before  bad  jure  uxoris  was  eqaitabte,  so  it  inienium  io 
remains  equitable ;  but  still  jure  uxcrU  g  and  tiiat  equity  throws  this  protection  ^!^  ^  J?, 
round  the  wife,  tiiat  the  deed  should  operate  no  further  than  its  particular  citetf. 
purpose,  unless  there  is  some  rfettej  of  iuiaiHtm  that  the  husband  should  take 
the  benefit."    [An  express  recital  is  not  now  necessary,  though  something 
tantamount  to  it  is,  vide  infra,  per  Lord  Eldon,  iu  Jnnea  ▼.  Jaekeouy  Dom. 
Proc.    The  noble  Lord  continued]  '*  The  instrument  recites,  that  the  interest 
was  paid  up  to  1766,  but  that  the  principal  sums  were  due ;  and  that  the  pur- 
pose was  for  better  securing  the  payment  of  the  principal  sums,  and  a  higher 
rate  of  interest ;  and  for  what }    For  any  other  purpose  ?  No  oth^r  purpose. 
And  then  it  is  asked,  what  was  the  object  of  the  mortgage  ?    The  answer  is, 
that  it  was  for  the  better  securing  the  payment  of.  the  principal,  and  varying 
the  rate  of  interest.    You  may  say,  that  it  was  for  the  further  purpose  of  re- 
serving the  equity  of  redemption  to  the  husband.    But  tiie  question  comes 
back  again  to  this ;  whether  there  are  any  special  circumstances  to  shew  that 
the  intention  was  to  go  beyond  the  purpose  recited  in  the  deed  ?    Then  we  have 
to  consider  what  was  the  effect  of  tlie  fine,  and  with  respect  to  that,  tlie  same 
answer  maybe  given.-   The  fine  was  levied  for  the  same  purpose  only  for 
which  the  mortgage  was  made.    If  a  fine  by  the  husband  alone  could  answer 
the  recited  purpose,  the  circumstance  of  his  wife's  joining  with  him  to  levy 
the  fine  might  be  evidence  of  her  intention  to  waive  her  right.    But  that  is 
not  the  case;  for  the  estate  being  that  of  the  wife,  whether  the  purpose  was  to 
vary  the  rate  of  interest,  or  to  entitle  her  husband  to  the  equity  of  redemp* 
tiop,  a  ^<b  was  necessary ;  and  in  neither  case  could  the  purpose  be  effected 
without  her  concurrence  in  an  assurance  on  record.    The  deed  recites,  that 
the  purpose  is  to  consolidate  the  funds  and  give  a  higher  rate  of  ihterest :  and 
there  is  nothing  to  shew  that  the  wife  meant  to  give  her  husband  the  benefit 
of  her  estate  bey«nd  this,  whether  that  is  sufficient  to  give  the  equity  of  re« 
demptioii  to  the  husband  is  the  question  to  be  determined." 

On  a  future  day  the  Lord  Chancellor  stated  the  concurrence  of  Lord  Redes-  Grmmde  fff  de- 
dale  in  opinion,  that  the  decree  ought  to  be  affirmed.    And  on  June  5,  181 8,  cree  that  wife 
Lord  Eldon  declared  that  the  decree  in  the  court  below  was  right,  in  so  far  as  ^^J^  ^Uf^ 
it  decided  that  the  heir  at  law  of  the  wife,  whose  eatate  had  been  mortgaged, 
was  entitled  to  redeem,  although  the  equity  of  redemption  had  been  reserved  to 
the  husband  and  bis  heirs ;  for  that  there  was  no  reeital,  no  epecial  eircumstanee^ 
from  which  it  could  be  concluded  that  the  real  intention  was  to  make  a  new 
settlement  of  the  estate — nothing  to  take  it  out  of  the  rule  that  where  the 
husband  is  seised  of  the  legal  estate  jure  uxoria,  and  husband  and  wife  johi 
in  a  mortgage  of  the  estate— reserving  the  equity  of  redemption  to  the  hus- 
band and  his  heirs,  the  husband  has  the  equity  of  redemption  as  he  before 
had  the  legal  estate,  vis.  jure  uxorie ;  nor  any  such  special  circumstances  as 
those  in  the  case  of  Innee  v.  Jaeksen,  ubi  infra.— On  this  declaration  the  de- 
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procured  for  settling  a   jointure  in  bar  of  dower,    therein 


cree  was  affirmed  with  some  trifling  corrections  of  the  record ;  fbr  which  see 
6  Bow's  Pari.  Ca.  21. 
Tnnm  ▼.  Jack"  The  next  and  last  case  which  has  involved  the  question  we  are  now  con- 
9(m.  St^ement  lidering,  is  that  of  liifi€5  ▼.  Jaekaou,  16  Ves.  356,  and  1  Bligh  Pari.  Rep.  104. 
^  *  The  material  facts  reqaisite  to  a  developement  of  that  case,  are  the  following  i 
By  a  settlement,  execoted  in  1743,  certain  lands  were  setUed  to  the  nse  of 
R.  J.  (the  hasband)  for  life ;  with  remainder  to  Anne  (his  intended  wife)  for 
life,  with  remainder  to  the  children,  male  and  female,  of  the  marriage,  hi 
strict  settlement;  with  ultimate  remainder  to  the  use  of  tlie  said  Anne,  her 
lieirs  and  assigns,  for  ever ;  and  the  deed  contained  a  proviso,  enabling  R.  J. 
and  Anne,  his  intended  wife,  by  atty  deed,  &c.  to  revoke  the  ases  and  to  limit 
dr  appoint  any  other  uses  to  any  persons,  and  for  any  estates.  In  the  year  1745, 
tiie  hasband  and  wife  borrowed  the  sum  of  tool. ;  to  secure  the  re- payment  of 
which,  by  indenture,  dated  25th  November,  1745,  they  demised  tiie  said  lands 
to  J.  Child  (as  mortgagee),  for  a  term  of  lOOOl.  years,  with  a  proviso  for  re- 
demption by  R.  J.  and  Afune  Aistoi/e,  cr  either  of  them,  their  or  either  iff  their  hetrs^ 
(sxeetUors,  adnunistratorBy  or  assigns,  and  in  case  of  such  redemption,  that  the 
term  and  estate  thereby  granted  should  determine.  This  latter  instrnment  it  is 
to  be  observed,  coald  only  have  effect  under  the  power  of  revocation  contained 
[  737  ]  in  the  settlement,  and  it  operated  merely  to  create  a  mortgage  term,  subject 
to  redemption.  K.  J.  and  his  wife,  having  afterwards  borrowed  of  the  mort- 
gagee the  further  sum  of  4001.,  by  deed,  dated  1st  January,  1746,  confirmed  to 
him  the  lands  demised  for  the  remainder  of  the  term,  discharged  from  all 
former  provisoes,  but  subject  to  a  proviso  for  redemption,  upon  payment  by 
R.  J.  and  his  wife,  of  the  sum  of  600 ^  with  interest,  whereupon  the  term  was 
to  be  void.  By  the  same  deed,  R.  J.  and  his  wife,  covenanted  to  levy  a  fine 
(which  was  afterwards  levied),  and  it  was  declared,  tliat  snch  fine  should 
enure  to  the  use  of  the  mortgagee,  his  heirs,  executors,  administrators,  and 
assigns,  for  the  remainder  of  the  term,  subject  to  the  proviso  for  redemption 
thereinbefore  contained  ;  and  "  after  the  expiration,  or  other  sooner  determi- 
nation of  the  said  term,  to  the  use  of  R.  J.  and  Anne  his  wife*  for  their  lives 
and  the  life  of  the  survivor,  and  after  the  decease  of  the  survivor,  to  the  use 
rf  the  heirs  qf  thdr  two  bodies,  and  for  dtfatUt  ^  such  tssue,  to  the  use  ^  the 
tight  heirs  qf  the  survivor  of  R.  J.  atA  Anne  his  tpf^e,  for  ever/*  The  mortgage 
was  discharged  by  R.  J.,  who  took  an  assignment  of  the  term  to  himself.  The 
question  was,  whether  the  persons  claiming  nnder  the  wife  were  entitled  to 
redeem  the  mortgage,  which  had  been  discharged  by  the  husband,  and  to  hold 
the  estate  in  opposition  to  the  limitations  contained  In  the  latter  mortgage  deeds, 
or  whether  the  persons  deriving  title  under  tiie  husband  (who  upon  the  death 
of  his  wife  and  the  events  which  had  happened,  had  acquired  the  inheritance 
of  the  estate  under  the  fine  and  limititions  contained  in  those  iustmments), 
were  entitled  to  the  estate  ?  The  determination  of  these  claims  it  is  obvious, 
depended,  on  the  general  inquiries,  whether,  nnder  all  the  circumstances  of 
the  case,  a  trust  of  the  inheritance  in  the  whole  resulted  to  the  wife  after 
payment  of  the  mortgage  debt,  or  whether  such  tmst  was  repelled  by  the 
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it  was  provided,  that  if  she,  when  of  age,  did  not  settle  her 


msDner  in  which  the  estate  waa  limited  in  the  latter  mortgage  deeds,  after 
MtisfactkHi  of  the  mortgage. 

In  the  court  below,  Lord  Eldon  took  the  rale  to  be,  that,  if  the  intention  is   Lord  Eidon*$ 
to  make  a  mortgage  of  the  wife*s  estate,  that  intention  shall  govern  the  parties  ;   ^J^'^  ^ 
and  the  equity  of  redemption  shall  belong  to  the  person,  who  had  the  estate   ^^^^ 
before :  so  as  to  give  back  the  inheritance  to  those  from  whom  it  came : 
exactly  as  when  a  man  makes  a  mortgage  of  his  own  estate ;  and  the  proviso 
for  redemption  is  to  him,  and  the  heirs  of  his  body ;  falling  short  of  the  descrip- 
tioB  of  persons,  who  wonld  have  taken  tlie  inheritance  originally,  before  the 
mortgage  was  made.    And  his  Lordship  said,  that  although  the  deed  of  1746 
ImmI  reserved  the  equity  of  redemption  to  the  heirs  of  the  survivor  of  R.  J.  and 
Anne  his  wife,  such  reservation  would  not  alter  the  beneficial  interest  of  the 
hosband  or  wife.    If  the  husband  had  the  beneficial  interest  by  surviving  the 
wife,  or  she  had  the  beneficial  interest  by  surviving  hhn,  that  interest  would 
not  have  been  varied  by  reserving  the  equity  of  redemption  to  them  and  their 
heirs :  but,  supposing  the  mortgage  to  liave  been  paid  ofl^,  they  would  have 
taken  Ae  beneficial  interest  in  the  same  way,  as  if  the  mortgage  had  not  been 
made ;  and  their  children's  title  wonld  have  been  restored  and  maintained  in 
equity.    To  illustrate  the  distinction  (Lord  Eldon  continued)  which  had  been 
very  ably  argued  at  the  bar ;  take  the  case  of  a  mortgage  of  the  wife's  estate ; 
and  the  contract  may  assume  various  forms  upon  the  face  of  the  instrument ; 
yet,  if  it  operate  no  more  [than  as  a  security  for  money],  a  court  of  Equity 
will  fix  the  beneficial  interest  on  the  person,  who  would  have  had  it,  if  the  mort- 
gage bad  not  been  made.    The  mortgagee  might,  under  the  proviso  for  redemp- 
tion, be  authoriied  in  making  the  re-conveyance  to  the  husband  and  his  heirs 
and  yet  that  would  not  exclude  the  persons,  interested  in  the  inheritance. 
Where  the  wife's  estate  is  mortgaged,  it  is  of  necessity  that  there  should  be 
a  covenant  to  levy  a  fine ;  and,  whether  it  is  levied,  or  not,  the  agreement  is, 
generally,  evidence  of  an  intention  to  do  something  with  the  estate.    If  the 
object  [in  Jwnes  v.  JocJkson]  was  to  be  collected  from  the  covenant,  it  was  to 
enure  to  the  husband  and  wife  and  their  heirs :  but  his  Lordship  would  not 
say,  that  the  limitation  might  not  be  so  expressed  as  to  amount  to  more, 
namely,  to  evidence  of  an  intention  to  effect  a  change  of  the  beneficial  in- 
terest :  and  the  question  at  last  amounted  to  this ;  whether,  taking  the  whole 
transaction  together,  as  connected  with  the  instrument  of  1746,  any  thing  more       [  733  1 
was  meant,  than  that  it  should  be  a  mortgage  transaction.    It  appeared  to   His  optmon  and 

ILord  Eldon,  to  be  no  more  than  a  blundering  mode  of  executing  a  mortgage,  decree  that  oa 

jQce  of  Mort^ 
The  only  object  of  the  covenant  to  levy  a  fine,  appeared  to  be  to  secure  the  gage,  nothing 

mortgage  money ;  and  his  Lordship  asked,  could  a  fine,  to  be  levied  at  the  more  was  in- 

request  of  the  mortgagee,  for  his  security,  have  the   efiect  of  a  ^^^^^^  !^^^^g*^, 

of  the  uses  of  a   settlement,  and  a  declaration  of  new  uses ;  altering  the  curity, 

interests  of  the  wife  and  family  in  her  estate  P    Was  it  apparent  on  the  face 

of  the  deed  of  1746,  that  the  paities  intended  to  do  something  more  than 

merely  to  make  a  mortgage  ?    The  noble  and  learned  Lord  thought  not;  and 

thereupon  decreed  in  favor  of  the  persons  claiming  under  the  wife.   See  16  Ves. 

371. 

From 
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lands,  part  of  the  jointure   should  cease,  and   nothing  was 
said  as  to  the  personal  estate ;  but,  upon  the   treaty,  inquiry 


That  decree  re-  From  this  decree  the  persons  deriving  title  under  the  husband  appealed  to 
versed  in  Dom.  the  House  of  Lords,  1  Bligh  Pari.  Rep.  104 ;  on  which  occasion,  Lord  Redes- 

of^rev^Ml!^*  **^®  ^®°*  ^"^*y  '°**^  ^^^  merits  of  the  case,  cited  the  principal  authorities,  and 

in  the  course  of  his  judgment  remarked,— that  the  proviso  for  redemption 
contained  in  the  first  deed  of  mortgage,  stipulating,  that  '*  if  R.  J.  and  Anne 
his  wife,  or  either  them,  their,  or  either  of  their  heirs,  &c.  should  pay,  &c." 
was  by  the  second  deed  of  mortgage  discharged  ;  and  in  this  latter  instrument 
the  proviso 'vras  simply,  **  if  K.  J.  and  Anne  his  wife  should  pay,  that  then 
the  said  indenture,  and  the  former  indenture  of  mortgage,  should  be  void." 
The  effect,  therefore,  of  the  second  deed  was  to  confirm  a  term  of  years, 
which  should  be  redeemable  and  cease  on  re-payroent  of  the  money  borrowed, 
and  after  such  determination  of  the  term,  the  lands  were  settled  to  specified 
General  uses.    The  principle  was  this :— That  in  a  mortgage  the  mere  form  of  reserva- 

pnnctjMe.  ^^^^  ^^  ^^  equity  of  redemption  is  not  of  itself  sufficient  to  alter  tlie  previous 

title.    In  such  a  case,  (where  fraud  is  out  of  the  question),  it  is  supposed  to 
arise  from  inaccuracy  or  mistake,  which  is  to  be  explained  and  corrected  by 
the  state  of  the  title  as  it  was  before  the  mortgage. 
Ijord  Redes-  His  Lordship  then  cited  tlie  principal  cases,  and  observed:  ''  It  must  now 

tT^^f^^Se''  ^^  admitted,  as  an  established  principle,  to  be  applied  in  deciding  upon  the 
itfter  review  of  effect  of  mortgages  of  this  description,  whether  it  be  the  estate  of  the  wife, 
cases,  or  the  estate  of  the  husband,  if  the  wife  joins  in  the  conveyance,  either 

Thai  rule  ap-  because  the  estate  belongs  to  her,  or  because  she  has  a  chiirge  by  way  ^f 

phcahle  to  cases  joiiiture  or  dower,  out  of  the  estate,  and  there  is  a  mere  reservation  in  the 

of  dower  and 

jointure.  proviso  for  redemption  of  the  mortgage,  which  would  carry  the  estate  from 

the  person  who  was  owner  at  the  time  of  executing  the  mortgage,  or,  where 

the  words  admit  of  any  ambiguity,   that  there  is  a  resulting  trust  for  the 

benefit  of  the  husband,  according  to  tlie  circumstances  of  the  case." 

Rule  applied  to      But  it  seemed  to  Lord  Redesdale,  in  the  case  before  the  House,  that  the 

case  tn  question,  operation  of  the  deed  of  1746,  as  to  the  mortgage  term,  and  the  operation  of 

the  deed  as  to  the  limitation  of  the  fee,  were  wholly  distinct,  and  in  no  way 

dependant  on  each  other.    The  question  did  not  arise  on  the  interpretation 

of  the  proviso  for  redemption,  but  it  arose  upon  a  distinct  and  subsequent 

clause  of  the  deed  [respecting  the  reversion].    The  term  and  tlie  fee  were 

kept  distinct  in  the  deed.    The  term  was  a  security  for  the  re-payment  of  the 

money  lentj  and  when  the  mortgage  shonld  be  discharged,  the  intention  of  the 

maker  of  the  deed  was,  that  the  term  should  be  completely  at  an  end.    The 

way  in  which  the  parties  proposed  to  effect  this  was,  by  declaring,  that  upon 

payment  of  the  money  due,  the  term  should   cease.    If  the  money  had  been 

paid  at  the  day,  tlie  term  ceasing,  there  would  have  remained  nothing  of  the 

mprtgage  operating  on  the  property.    But  tliere  would  then  have  remained 

the  declaration  in  the  deed,  directing  what  shonld  be  done  with  the  estate^ 

subject  to  the  term.    The  term  being  at  an  end,  the  operation  of  the  deed,  so 

far  as  it  declared  the  limitations- of  the  estate  subject  to  the  term,  remained 

perfectly  distinct,  and  had  no  connection  whatever  with  the  existence  of  a 

^rm  which  then  would  have  ceased  to  exist.    A  court  of  equity  would  so  4e^ 
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I 

was  made  what  was  her  portion  or  fortune,  and  a  particukr 
given  in  of  what  her  personal  estate  amounted  to,  wherein 


with  the  declaration,  tliat  although  the  term  became  absolnte  by  non-payment 
of  the  money  at  the  day,  yet  it  would  hold  it  still  sabject  to  redemption.  By 
whom  it  might  be  redeemed  was  to  be  discovered  from  the  title ;  which  by  the 
deed  itself,  was  declared  to  be  in  the  bosband  and  wife,  for  their  respective 
lives,  then  to  the  heirs  of  their  bodies,  and  then  to  the  sarvivor  in  fee.  In 
all  the  other  cases  decided  upon  the  genera!  principle,  the  grounds  of  decision 
were,  <*  that  the  mode  in  which  the  redemption  was  limited,  was  by  mistake 
or  improper  contrivance  introduced  into  the  deed."  But  in  the  case  before 
the  House  there  was  no  ground  to  raise  such  imputations.  For  the  deed  was 
clear  and  express  in  its  declarations  and  provisions* 

Lord  Redesdale  continued,  '*  Where  the  declaration  of  the  uses  of  the  fine  Umiiutitn  of 
refers  simply  to  the  operation  of  the  deed  as  a  mortgage,  where  it  is  simply   *•""'*  ^^At 
a  declaration,  that  the  money  being  paid,  the  fine  shall  enure  to  the  persons  ^roetM  /or  r»* 
who  make  the  mortgage,  and  there  is  nothing  else  which  makes  it  subject  to  dmpfiim,  no 
redemption,  that  would  be  considered  as  a  mere  clause  of  redemption,  and  ^  ^^  Ittnite- 
construed  in  the  same  way.    But  where  the  form  of  the  equity  of  redemption   Itoa  h€  dUHmct 
has  nothing  to  do  with  the  limitation  of  the  estate,  where  the  limitation  of  the  ^^.  ^^^^  ^f 
estate  is  perfectly  distinct,  the  jules  which  have  been  established  in  the  cases 
of  resulting  trusts  do  not  in  any  degree  apply,  according  to  the  mode  in 
which  the  settlement  of  1746  has  been  made,  there  is  no  connection  whatever, 
in  legal  operation,  between  the  mortgage  and  the  new  limitations  contained 
in  the  deed,  which  are  distinct  in  form  and  substance,  expressly  providing  for  a 
•abject  which  was  not  included  in  the  mortgage.  They  limit  the  reversion  in  fee, 
while  the  mortgage  is  confined  to  the  term  of  1000  years."    On  these  grounds 
Lord  Redesdale  conceived  tiiat  there  was  no  foundation  for  holding  that  the 
mortgage-deed  and  settlement  of  1746  should  not  have  the  operation  which 
the  words  of  the  deed  imported,  and  he  was  therefore  of  opmion  that  the  Motion  for  re- 
decree,  which  had  been  prononueed,  was  erroneous.    He  should  move  simply  ^^'^^  aoerto. 
16  reverse  the  decree,  and  that  the  bill  should  be  dismissed. 

Lord  Eldon  then  observed,  that  the  circumstances  of  the  case  were,  cer-  Lord  EUMo 

tainly,  much  better  understood  than  they  were,  and  much  greater  research  ^^"'^^f''^''^^  ^ 

had  been  made  into  cases,  so  as  to  bring  before  the  consideration  of  the  House 

the  true  principle  of  decision.    The  court  below  did  not  rightly  apprehend 

the  case,  as  it  then  appeared.    The  judgment  of  the  House  would  remove  a 

difficulty  which  his  Lordship  knew  was  floating  in  the  minds  of  many  persons. 

He  conceived  it  to  have  been  the  opinion  of  Lord  Thnrlow,  that  in  order  to 

dispose  of  the  equity  of  redemption  of  the  wife  in  an  estate,  it  was  absolutely 

necessary  that  there  should  be  in  the  teeitaU  of  the  instrument  some  expres-   ^^gcUid  thai 

alon  tliat  the  parties  meant  it  so :  that  it  was  not  enough  to  collect  the  inten-  ehangorf  righto 

turn  from  the  limitations ;  but  that  there  must  be  something  more  upon  the  *"^^^>  *""^ 

cessary* 
lace  of  the  deed  to  lead  the  wife  to  understand  what  those  limitations  were. 

it  appeared,  however,  on  looking  into  the  cases  which  had  been  referred  to, 

that  such  a  proposition  could  not  then  be  supported ;  and  therefore  liord 
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(inter  alia)  mention  was  made  of  a  mortgage  for  ISOO/.  taken 
in  Lady  Bacon's  name.  Lady  Bacon  dying,  made  her  three 
daughters  executrixes,  and  their  husbands  gave  a  declaration 
of  trust  that  half  belonged  to  Lady  Hare,  and  half  to  Lord 
Viscount  Hereford.  A  settlement  was  made  by  the  defendant, 
after  she  came  of  age,  pursuant  to  the  marriage  agreement, 
and  then  Lord  Hereford  died,  having  made  the  plaintiffs  his 
executors.  The  question  was,  whether  this  money  should  go 
to  the  plaintiffs,  or  should  survive  to  the  wife  as  a  chose  in 
action?  The  Lord  Keeper,  in  determining,  observed,  that  he 
laid  no  stress  upon  the  declaration  of  trust ;  putting  that  out 
of  the  case,  the  law  of  the  court  would  presume  a  promise ; 
and,  in  all  cases  where  there  was  a  settlement  equivalent,  it 
would  be  intended  the  husband  was  to  have  the  portion;  the 
wife  should  not  be  permitted  to  have  her  fortune  and  jointure 
both,  and  the  rather,  in  this  case,  because  it  was  a  trust,  and 
the  husband  could  not  come  at  it  so  as  to  alter  the  property, 


P.  739        Cldon  was  of  opinion  that  the  decree  oaght  to  foe  reversed,  which  was  re- 
continued,      yened  accordiogly. 
Pradical  result      ^^^^^  ^®  whole  of  the  Bamenras  yet  consistent  cases  on  this  aubiecl,  we 
of  cases.  may  collect  the  following  practical  result  i*— 1st.  That  if  the  mortgage-deed 

contains  no  limitationa  of  the  estate  beyond  the  security,  and  reserves  tlie 
equity  of  redemption  to  the  basband  alone,  in  that  case  the  wife's  original 
interest  will  be  preserved  to  her,  on  the  principle,  that  she  being  the  sole 
owner  of  the  estate,  the  mere  ferm  of  the  reservation  of  the  eqntty  of  redeonp- 
tion  will  be  insvt&cient  of  itself  to  alter  her  prior  title  to  the  property,  asd 
the  circnmstance  of  the  reservation  having  been  made  otherwise  than  to  the 
owner  of  the  estate  (the  wife  in  the  present  instance),  will  be  presaiMd,  by 
law,  to  have  originated  either  in  the  inneeurmey  of  the  clause,  or  in  the  mistake 
of  tlie  person  who  prepared  or  engrossed  the.  deed;  circnmstaaees  which 
could  not,  in  justice,  be  allowed  to  prejudice  Uie  rights  of  the  person  having 
the  prior  tiUe.  Bat,  ddly,  that  if  the  mortgage-deed  contains  a  settlement  of 
the  wife's  estate,  and  the  mortgage  or  the  form  of  reservation  of  the  equity 
of  redemption  has  nothing  to  do  wilfa  the  subsequent  limitations  of  the  pro- 
perty, but  is  perfectly  distinct  from  them,  as  where  the  mortgage  is  for  a 
term  of  years,  and  the  limttations  apply  to  the  inheritance,  in  that  caM  theae 
limitations,  thnngh  tiie  MMdium  of  the  wife's  fine,  will  taiie  effect ;  and  the 
persons  entitled  to  redeem  will  be,  not  the  wife  under  her  prior  title,  but 
the  persons  interested  in  the  estate  under  the  uses  or  limitations  contaioed 
in  the  mortgage  deed. 

See  a  form  for  the  mortgage  of  a  wife's  estate  of  inheritance  in  the  Third 
Volume,  and  for  tlue  application  of  the  same  principle  to  dower  and  joiii- 
tnre,  ante,  f.  677,  n.(D).  • 
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without  the  assistance  of  a  Court  of  Equity ;    and  the   de- 
fendant was  condemned  in  costs  (c). 


(C)  This  U  a  mistake,  no  costs  were  given  on  either  side,  as  appears  by  Case  in  text  us 
Mr.  RaiOiby's  n.  (1),  2  Vern.  50«,  referring  to  Reg.  Lib.  1704.  A.  fol.  444.  ^^^tlwrity. 
This  case  is  said  to  be  strangely  reported  by  Lord  Com.  Aston,  in  Amb.  692; 
and  the  principle  of  it  is  certainly  at  variance  with  the  modern  decisions  on 
the  subject  Mr.  Cox,  in  his  n.  <D)  to  Lard  Carteret  v.  Paschal,  3  P.  Wms. 
199,  says,  ''  it  is  to  be  observed,  that  in  all  cases  where  a  husband  mukes  a 
settlement  of  his  own  estate  on  his  wife  in  consideration  of  her  fortune,  the 
wife's  portion,  though  consisting  of  choses  in  action,  and  though  there' be  no 
particular  agreement  for  that  purpoeef  is  looked  on  as  a  purchase  by  him,  and 
will  go  to  his  executors  ;*'  and  cites  Clehmd  v.  CleUmdf  Pre.  Ch.  63 ;  the  prin- 
cipal case,  ubi  supra;  and  Packer  y,  Windham^  Pre.  Ch.  41  f.  The  case  in 
the  text  evidently  supports  Mr.  Cox's  observation ;  but  the  very  reverse  of 
that  statement  of  the  law  is  the  doctrine  promulgated  by  the  recent  determi- 
nations. Instead  of  no  particular  agreement  being  necessary  to  convert  the 
husband's  anti-nuptial  settlement  into  a  consideration  for  the  purchase  of  his 
wife's  fortune,  the  modem  cases  have  fully  established  that  an  actual  agree- 
ment for  that  purpose,  either  express  or  implied,  is  absolutely  requisite  to 
confer  on  Uie  husband  the  entire  dominion  of  his  wife's  personal  estate, 
mortgages,  and  choses  in  action. 

That  the  husband's  title  to  his  wife's  choses  in  action  by  settlement,  depends   Agreement  re- 
on  his  express  or  implied  contract  to  purchase  them,  the  following  cases  will  JJ^J^awd  ^iw*- 
dearly  evince.    In  Heaton  v.  HaaseU,  4  Vin.  Abr.  40,  pi.  11,  n.  it   appeared   chater  (/his 
that  the  wife  had  lands  of  the  value  of  7(K)«.,  and  also  500J.,  due  to  her  on  »'/«'*  /?*»»« 
bond,  which  at  the  time  of  her  marriage  remained  in  her  brother's  hands. 
Her  husband,  before  their  marriage,  made  a  settlement,  and  in  consideration 
of  a  considerable  fortune  and  portion  with  his  then  intended  wife,  he  grant- 
ed, &c. ;  but  of  what  particulars  her  fortune  or  portion  consisted  did  not  ap« 
pear  by  the  settlement.    The  question  was,  whether  the  bond  for  500/.,  being 
a  chose  in  action,  and  not  called  in  by  the  husband  during  his  life,  was  assets 
In  equity  to  satisfy  a  debt  of  the  husband's,  the  wife  having  enjoyed  the  be- 
nefit of  the  settlement  made  upon  her  out  of  the  husband's  estate,  and  which 
would  have  been  liable  to  the  demand  ?    It  was  insisted  for  the  creditor,  that 
if  the  bond  debt  had  been  particularly  mentioned  as  part  of  the  consideration 
for  the  settlement,  there  would  have  been  no  doubt  of  its  being  assets  of  the 
husband ;  for,  in  equity,  the  husband  would  have  been  the  purcliaser  of  it  by 
making  the  settlement :  and  that  there  was  no  difference  where  the  considera- 
tion was  of  the  wife's  portion  generally,  especially  in  this  case  where  she  had        [    *^l  J 
nothing  but  lands  beside  the  bond  for  500/. ;  so  that  the  bond  must  be  taken 
as  the  consideration  of  the  settlement  (there  being  no  other),  and  the  rather 
in  favor  of  a  fair  creditor,  who  otherwise  must  lose  his  debt,  and,  if  no  settle- 
ment had  been  made,  might  have  had  a  satisfaction  out  of  the  lands.    But 
per  Parker,  Chancellor,  tlie  case  is  so  very  clear  that  the  widow's  counsel 
need  not  argue  it.    In  this  case  creditors  cannot  be  in  a  better  condition  than 
the  executor  of  tlie  debtor :  and  can  it  be  imagined  that  if  another  person  had 
lieen  made  executor  to  the  husband,  and  such  a  person  bad  filed  a  bill  against 
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But  uttlment      But  Lord  Hardwicke  observed,  upon  this  head  of  equity^ 
muH  be  made   in  Us  judgment  in  the  case  of  Lanoy  v.  Duke  of  Athol  (s),. 

hrfore  HMfTt- 

'^^  (#)  «  Atk.  444.    [S.  C.  9  Mod.  398.— Ed.] 


Suck  agreemeni 
must  appear  on 
aetiUmeni. 


Same  taw  re- 
eognixed  by 
Lord  Hard' 
wieke* 


Mere  tettle^ 
ment  insuffi' 
dent  to  raise 
gift  to  husband 
«^  wife's  for* 
tune. 


Settlement 
must  contain 
or  import  an 
agrtement. 


the  wife  to  compel  her  to  assign  tliis  bond,  that  the  coort  woold  have  decreed 
for  the  exf cator  ?  What  the  law  gives  the  hasband  by  the  intermarriage  is  a 
good  consideration  for  making  a  settlement ;  bnt  the  husband's  making  a  settie- 
ment  does  not  vest  in  him  the  choses  in  action  of  his  wife,  unices  it  be  ex» 
preasly  so  agreed  between  the  partiesj  and  that  appears  to  be  part  of  the  consi- 
deration of  the  settlement,  for  then  the  husband  is  a  purchaser,  and  well 
entitled  to  them  in  a  court  of  equity.  His  Lordship  therefore  decreed  that 
the  sum  of  5002.,  secured  by  the  bond,  was  not  liable  to  the  demand  of  the 
husband's  creditor. 

On  the  same  principle  Garforth  ▼.  Bradley,  3  Yes.  676,  was  decided.  In 
that  case  Lord  Hardwicke  laid,  the  question  before  him  would  depend  entirely 
on  the  construction  of  the  marriage  settlement  and  the  covenants  therein ;  for, 
as  to  the  general  question,  the  chose  in  action  would  certainly  survive  to  the 
wife,  if  nothing  byway  of  contract  altered  the  case;  for  wherever  a  chose  in 
action  came  to  the  wife,  whether  vesting  before  or  after  the  marriage,  if  the 
husband  died  in  the  life- time  of  the  wife,  it  would  survive  to  the  wife.  With 
this  distinction,  that,  as  io  those  which  came  during  the  covertnre,  the  husband 
might  for  them  bring  the  action  in  his  own  name,  and  might  disagree  to  the 
interest  of  the  wife,  and  that  recovery  in  his  own  name  was  equal  to  reducing 
it  into  possession. — ^The  whole  case,  which  is  long  and  intricate,  proceeds  on 
the  rule,  that  a  contract  or  agreement  is  necessary  to  entitle  the  husband  ab- 
solntely  to  his  wife's  chose  in  action.  As  to  a  suit  at  law,  in  the  name  of  the 
husband  alone,  see  l  Selw.  N.  P;  287. 

This  principle  was  again  fully  acknowledged  by  the  Lords  Commissioners 
Bathnrst  and  Aston,  in  Sawley  v.  Sawleyj  Amb.  692.  The  case  was  to  this 
effect— The  wife  was  entitled  to  a  rent-charge  of  5002.  under  her  marriage 
settlement,  and  she  havusg  survived  her  first  husband  took  another ;  but  pre- 
viously to  the  second  marriage  a  settlement  was  made,  by  which,  in  consi- 
deration of  such  intended  marriage,  and  for  providing  and  settling  a  compe- 
tent jointure  and  maintenance  for  her,  and  for  making  a  proper  provision  for 
the  children  of  the  marriage,  certain  estates  were  conveyed  to  trustees  for 
those  purposes.  A  further  settlement  was  made  by  the  husband  of  40001. 
The  husband  died  before  the  wife,  at  which  time  an  a^rear  of  1098[.  being  dne 
in  respect  of  the  rent-charge,  a  question  arose,  whether  the  wife  was  or  was 
not  entitled  to  it?  Itwa^  determined  in  her  favor^  as  having  survived  her 
husband,  upon  the  principle  that  a  mere  settlement  upon  marriage  is  insuffi- 
cient to  raise  a  gift  to  the  husband  of  his  wife's  personal  estate  ;  bnt  that  in 
order  to  entitle  him  to  it  there  must  be  an  agreement,  either  express  or  implied. 

It  is  also  observable,  that  Lord  Eldon,  in  a  late  case  {Druee  y.Demnson^ 
6  Yes.  395)  said,  that  according  to  modern  cases,  it  was  established  that  the 
settlement  to  be  the  purchase  of  the  wife's  fortune  must  either  express  it  to  be 
for  that  consideration,  or  the  contents  of  the  settlement  altogether  must  inr- 
port  that ;  and  plainly  import  it  as  much  as  if  it  wcrt  expressed.    That  such 
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tliat  all  the  cases  to  which  this  principle  had  been  applied, 
were  upon  settlements  made  before  marriage,  and  that  he 
could  not  find  a  case  so  determined,  where  it  was  a  voluntary 
settlement  after  marriage.  And  his  Lordship,  in  that  case,  in 
which  a  second  settlement  had  been  made  after  marriage  on  an 
accession  of  fortune  to  the  wife,  held,  that  the  husband  was 
not  thereby  a  purchaser  of  that  accession  of  fortune ;  and  the 
groxmd  he  went  upon  was,  that  there  was  no  contract  on  the 
part  of  the  wife ;  for  she  was  incapable  of  contracting  her- 
self, neither  had  she  a  father  or  guardian  to  contract 
for  her  it)  (d). 

(0  £t  Tide  IbmfciiM  v.  Ladbrolu^      Wms.  11.    Aiu^d  v.  Ndrin^   Pre.' 
t  Yes.  595.    [Adamt  v.  Ptcrctf,  3  P.      Ch.  209.    2  Freem.  t62»  and  Jtforsfc  v. 


was  the  resalt  ofjtlie  cases  upon  the  subject,  and  that  it  was  not  worth  while 
to  consider  in  what  respect  the  older  cases  were  unsatisfactory;  infoWing 
inquiries!  not  yery  easy  to  execute.     And  his  Lordship  was  of  opinion  that  a 
aetUement  by  the  husband,  on  his  marriage  with  his  wife,  in  the  e?ent  of  her 
sarriving  him,  of  considerable  sums  in  government  securities  for  her  own  use, 
with  a  covenant  to  secure  to  her  an  annuity  for  her  life,  would  not  entiUe  the 
husband  to^er  choses  in  action  to  which  she  was  then  entitled,  as  the  settle- 
ment in  the  case  before  liim  expressed  or  imported  no  agreement  that  by  But  tkaugk 
making  such  provision  he  should  have  them,  consequently  they  sunrived  to  her,  ^Mahwtd  do  noi 
if  die  oaUiT.d  Uer  ba.bu>d.    But  the  hosband  hariag  by  hU  will  made  be-  J,^^? 
quests  in   her   favor,  and    treated   her   choses  in  action   as  his  own,  and  w^f^a  eho$e»  im 
bequeathed  them  as  such,  as  appeared  from  his  book$  and  eeriam  fapera  which  ^j^9   V^  V 
were  given   and  admitted  in  evidence,  the  question  terminated   in  that  of  perty  to  ker, 
eUciiamf  so  as  to  put  the  widow  to  elect  whether  she  would  give  up  her  <A«  v^U  ^  f^ 
choses  in  action,  and  take  under  the  will,  or  whether  she  would  surrender  her  tfiecftM« 

benefits  under  that  instrument,  and  retain  her  own  property.  As  to  this  latter 
point  the  reader  is  referred  to  Dillon  v.  Parker^  1  Swanst.  Rep.  359,  and  the 
reporter's  notes  to  that  case  throughout. 

(D)  Sir  T.  Clark  held  to  the  contrary  in  Sykes  v.  Meymdy  1  Dick.  368.    In  Case  where  eet' 
that  case  Ann  Holden  was  married  to  three  husbands ;  the  first  was  entitled  to  ilemmt  iifter 
the  mortgage  in  questions   he  died,  and  appointed  the  defendant  Ann  his  Jo^wJuJ   j^n^ 
executrix  and  residuary  legatee.    Sbe  afterwards  married  S.  B.  :  he  made  a  hamd   to  his 
settlement  on  her  after  their  marriage  and  died ;  but  the  mortgage  was  not  *^v«  <   Mort- 
reduced  into  possession.    She  afterwards  married  T.  H. ;  and  he  died.    S.  B. 
died  intestate.    The  phuntiff,  his  sole  next  of  kin,  brought  bis  bill  to  have 
the  benefit  of  the  said  mortgage,  insisting,  that  though  it  was  not  reduced 
into    possession,   S.  B.  became    a   purchaser    of   it    by    the   settlement. 
Sir  T.  CUrk,  M.  R.— <<  The  single  question  in  this  cause  is,  whether  a  mort- 
gage to  the  first  of  the  three  husbands  of  the  defendant  Ann  Holden,  of  whom 
ahe  was  executrix  and  residuary  legatee,  is  a  chose  in  action. not  reduced  into 
p^sse^ion,  or  by  any  act  done  on  the  marriage  of  the  defendant  Ann  with 
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Qtumium  at  It  fl^mg,  that,  in  such  cases,  the  qitanJtvm  of  benefit  tbe 

benefit  to  wtfe         ,^  .         ,        .  «    ,  <■  .    -  .  «  » 

wife  receives  by  virtue  of  the  settlement  is  immaterial ;  such 

Head^  SAtk.  720. — Ed.']    If  the  ac-      ment   disproportionate,    a  coort    of 
qaiaitioii   be  great,  and  the   settle-      equity  fdUy  oeTertlielces,  reqaire  her 


the  said  S.  B.,  or  siace  by  settleaieiit,  if  betonged  to  the  said  8.  B.  ?    Is  tbb 
ease  it  depeads  oo  a  settleaMiit  effUr  tiie  marriage.    The  properly  Abb  was 
entitled  to  is  part  of  the  consideration  of  the  settlement ;  thoogfa  it  might  not 
have  been  good  against  creditors,  it  is  good  against  the  wife.    In  Joaev  t. 
Marah^  decided  by  Lord  Talbot  (for  which  see  ante,  660),  a  very  considerable 
som  came  to  the  wife  after  tlie  marriage  by  a  collateral  relation,  in  con- 
sideration of  which  the  husband  made  a  settlement  of  all  his  estate :  it  was 
held  good,  though  against  creditors."    His  Honor  then  mentioned  the  case 
of  JLoasy  ▼.  AiMf  before  stated,  and  conclnded  by  observing,  tiiat  he  was  of 
•pinioB  that  S.  B.  was  a  purchaser  of  his  wife's  interest  in  the  mortgage : 
therefore,  he  added,  '^  S.  B.  by  virtee  of  the  settlement  made  by  hiB^  becasie 
entitled  to  the  mortgage  in  question :  and  let  an  account  be  taken  of  what  is 
due  on  it,  and  declare  the  plaintiff  is  entitled  to  one  moiety,  as  sole  next  of 
kin  of  S.  B.,  who  died  intestate  ;  and  that  the  defendant  Ann  holden,  hia 
widow,  is  entitled  to  the  other  moiety.'' 
That  eaee  con-      '^>*  ^^^  ^  ^»  direct  opposition  to  the  doctrine  of  Lord  Hardwicke,  in 
tndered  and         Lanay  y.  Alhol ;  but  since  it  does  not  proceed  on  the  principle  of  the  previous 
'f.         varea-    ^^,^^101,9^  much  hesitation  will  necessarily  arise  before  it  can  be  admitted  as 
r  743  *  1     ^  sui&cient  authority  to  over-rule  the  firstly  mentioned  case.    The  two  cases 
cited  by  his  Honor,  as  warranting  his  decree,  have,  it  is  conceived,  a  contrary 
tendency  ;  and  it  is  worthy  of  particular  regard  to  observe  this  difference 
between  a  settlement  before  and  a  settlement  after  marriage.    The  former  is 
made  at  a  perioa  when  the  parties  are  able, to  contract  with  each  other; 
the  latter  at  a  time  when  the  law  has  denied  them  that  power.    And  the  prin- 
ciple, says  Mr.  Koper  (l  Bar.  &  Feme,  303),  **  is  a  general  one,  and  not 
applicable  to  any  particular  case.    It  is  this,  that  considering  the  relation 
between  man  and  wife,'  and  the  opportunities  which  he  has  of  practising  npon 
her  affection  and  fears,  so  as  to  take  undue  advantage,  the  law  throws  around 
her  a  shield  of  protection,  and  disables  her  from  contracting  personally  with 
him  relative  to  her  property,  except  according  to  the  forms  which  it  has  {Mre- 
scribed."    If  therefore  the  preceding  cases  prove  that  an  actwd  agreement  or 
contract  is  necessary  to  give  to  the  husband  his  wife*s  choses  in  action,  in  con- 
sideration of  the  provision  made  by  him  for 'her,  it  appears  to  be  a  necessary 
consequence,  that  a  settlement  made  qfter  marriage  by  tlie  husband  npon  hik 
wife,  even  upon  an  accession  of  fortune  to  her  (not  given  to  her  separate  use 
and  disposition),  where  the  transaction  is  between  thenuelvee  only^  without  the 
assistance  of  the  wife's  father  or  guardian,  or  the  aid  of  the  court,  will  not 
constitute  the  husband  a  purchaser,  but  tiie  wife's  title  by  survivorship  will 
prevail  notwithstanding  this  post-nuptial  contract.    On  these  grounds  it  is  Sub- 
mitted that  the  case  of  Sykes  v.  Meynal  cannot  be  maintained ;  for  that  a  settle- 
ment after  marriage  will  not  bind  the  wife,  or  entitle  her  husband  to  her  choses 
in  action,  except  such  settlement  be  confirmed  by  her  after  her  husband's  death 
*    (as  mentioned  in  p.  72i,  s,  ante),  or  nnless  it  be  confirmed  nnder  a  decree 
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cases  proceeding  upon  the  ground  of  equality ;  there  being  a 
settlement  made  by  the  husband  on  his  wife,  whereby  he  be- 

property  to   be  settled  (E),  and  see  case,  it  appeared  that  the  wife's  for- 

Bwrdan  v.  Detm,  %  Ves.  jun.  607.  [This  tune  was    in   contemplation   of  the 

latter  ease  proves  nothiog  directly  to  parties  wiien  tbe  settlement  was  made, 

the  point,  but  merely  an  inference  -*£d.] 
that  from  the    circumstances  of  the 


in  equity  dnring  the  husband's  life,  or  another  settlement  be  directed  by  the 
court,  and  approved  by  tbe  master,  or  except  the  contract  were  between  the 
Irasband  and  tiie  wife's  father  or  gvardian,  or  trastee  acting  Ibr  her,  «nd  the 
transaction  vrere  henh  fide  and  equitable. 

(E)  In  a  case  where  considerable  accessions  t>f  personal  property  accrued  fV\fe  eniUied  to 
to  the  wife  after  the  marriage  it  was  held,  that  she  was  entitled  to  a  farther  ^'^^^^^    '^*' 
provision  in  favor  of  herself  and  children,  on  the  ground,  that  the  settlement  f^^^^  ocees* 
OB  Iter  marriage  was  Inadequate  to  the  fertune  she  afterwards  acquired;  and  nons  are  grmt* 
it  was  referred  to  the  Master,  to  see  that  a  proper  sum  was  settled  mi  her  and 
her  children ;  regard  being  had  to  tbe  eattfnt  of  her  fortune  and  the  settlement 
already  made.    Ldody  Elibank  v.  MonMieUf  5  Ves.  737.    In  another  case  on 
this  subject  it  appeared  from  the  settlement,  that  the  wife  had  given  up  to  her 
husband  a  great  part  of  her  fortune,  who,  in  consideration  of  such  fbrtnne, 
covenanted  to  make  a  provision  for  his  wife  and  children :  Sir  W.  Grant  said, 
that  the  mere  fact  of  a  settlement  was  not  evidence,  that  the  husband  became 
a  fmrchoBtr  of  all  the  fortune  that  might  afterwards  come  to  the  wife,  that  the 
settlement  in  the  cause  appeared  to  be  in  consideration  of  her  fortane  as  spe- 
cified and  described  in  tlie  deed  itself,  part  of  which  was  settled  and  part  paid  to 
the  husband,  so  that  he  conid  not  be  considered  a  purchaser  of  any  tiling  more 
than  the  fortune  the  wife  then  had.    See  Mitford  v.  Mitford,  9  Ves.  89.    Con- 
aistently  with  this  doctrine,  his  Honor  decided  the  case  of  Carr  v.  Taylor,  JstoaddUionai 
10  Ves.  574 ;  there  tlie  consideration  of  the  settlement  was  expressed  to  be  the  nttlement  in 
portion   or  fortune  which  the  husband  wndd  have  or  receive  on  the  marriage,  ^^* 

I'he  wife  afterwards  became  entitled  to  a  share  in  the  residuary  estate  of  an 
intestate,  part  of  which  consisted  of  a  bond  debt  due  from  the  husband  and  his 
father.    The  husband  having  become  a  bankrupt,  the  qncstion  was,  whether 
the  wife  was  entitled  to  an  addiiional  settlement  out  of  property  accrued  to  her 
after  the  date  of  her  marriage  settlement ;  which  could  not  be,  if  by  such  set- 
tlement, the  husband  had  purchased  for  his  own  benefit,  all  subsequent  pro-       [  744  J 
perty  to  which  his  wife  might  become  entitled  during  tbe  marriage.     The 
Master  of  the  Rolls  decided,  that  as  the  settlement  might  be  construed  to 
I  mean   either   the   fortune  which  the  husband  would  actnally  receive  at  the 
moment  of  the  marriage,   or  the  rights  he  would  acquire  by  the  marriage; 
and   as  the  latter  intention  was  neither  expreued  nor  clearly  imported  in  such 
settlement,    its   operation   should  be  confined  to  the  wife's  property  at  her 
marriage ;    so    that    her    husband  was    not    a    purchaser   of   her    after- 
acquired  personalty,   and    consequently,    that  she  was  entitled  against  his 
assignees    to  an  additional  settlement  out  of  it.      But  it   has  been  lately 
held,  that  a  divorce   obtained  by  a  wife   after  her   hnsband*s  bankruptcy, 
does    not     entitle  her     in    equity    to    the  whole   of   a   fund   bequeathed 
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comes  a  purchaser  of  her  fortune  ;  and  thereforci  on  the  one 
handi  as  she  is  to  have  the  provision  made  by  the  settlement, 
so,  on  the  other,  he  shall  have  her  whole  portion. 

SeHkmeia  ^  And  it  is  not  necessary  that  there  should  be  a  settlement  of 
tote  'ewugh  to  any  estate  by  the  husband  upon  his  wife  («) ;  if  she  have  a  pro- 
kn^fwtt^     vision,  in  case  she  should  survive  him,  out  of  her  own  estate, 

that  will  entitle  him  to  the  remainder  of  her  fortune,  although 
nothing  moves  from  him ;  for  it  is  sufficient  that  such  is  the 
agreement  of  the  parties ;  because,  if  he  redtlces  it  into  pos- 
session during  the  coverture,  it  will  be  his  absolutely,  and  he 
might  release  it.  If  there  be  no  agreement,  the  law,  which 
gives  her  the  chance  of  survivorship,  must  take  place,  but  she 
waives  that  chance  by  an  express  agreement  of  having  so  much 
at  all  events ;  and  the  husband's  departure  from  that  absolute 
right  which  the  law  gives  him  over  the  whole,  either  by  re- 
ducing such  debt  into  possession,  or  by  releasing  it,  is  of  it* 
self  a  sufficient  consideration  (f). 

(«)  Adams  ▼.  CoU^  Ca.  temp.  Talb.  169,  170. 


to  her  which  came  into  possession  after  the  bankruptcy,  although  no 
settlement  was  made  upon  her  at  her  marriage^  and  her  hasband  at  that 
time  received  1500/.  stock  in  her  right.  Upon  a  reference  to  the  Master  to 
approve  of  a  proper  settlement  npon  the  wife  out  of  a  fund  accruing  in  her 
righty  which  was  claimed  by  the  assignees  of  her  husband,  the  Court  directed 
the  Master  to  have  regard  to  tlie  extent  of  the  fortune  received  by  her  hus- 
band in  her  right,  as  well  as  to  any  other  settlement  which  he  might  have 
made  on  her.  Green  v.  Oite^  1  Sim.  &  Stu.  250.  But  though  the  Court 
will  compel  the  assignees  of  a  bankrupt  to  provide  for  the  bankrupt's  wife, 
yet  a  purchaser  before  the  bankruptcy  is  not  compellable  to  make  such  a 
provision.  Emut  ▼.  CordeU^  5  Madd.  49.  On  the  subject  of  a  wife's  right  to  a 
settlement  of  her  own  equitable  property  in  case  of  her  husband's  bankruptcy, 
see  Bere^ford  v.  HoheoHj  1  Madd.  369,  where  the  principal  cases  are  examine<i» 
Provided  there  (F^  In  this  case  the  husband,  having  no  property  of  his  own,  by  an  obliga- 
agrem^  that  ^^^  ^^^  ^^  ^^™  ^  trustees,  reciting  that  ki$  intended  wife'e  fortune  amounted 
he  MU  have  it,  <o  a^«^  5001.,  agreed  to  pay  to  her  annually  lOl.  for  her  separate  use,  and 

that  if  he  survived  her,  she  should  have  the  power  to  dispose,  by  will,  of 
1001.,  her  wearing  apparel,  watch,  rings,  and  jewels ;  but  if  she  happened 
to  be  the  survivor,  then  he  stipulated  to  leave  her  2001.  and  all  her  wearing 
apparel,  &c.  to  be  at  her  sole  disposal ;  and  for  better  securing  the  premises 
he  agreed,  upon  request,  to  settle  lands  of  the  yearly  value  of  isl.  The  wife 
being  entitled  to  a  debt  of  2001.,  secured  by  bond  given  to  her  dum  aokiy  the 
question  was,  between  the  surviving  wife  and  the  residuary  legatee  of  the 
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But  as  the  last-mentioned  cases  rest  upon  its  being  the  ex*  Except  wife  he 
press  agreement  of  the  parties  (x),  the  principle  will  not  apply  tument  be  «o« 
where  the  wife  is  an  infant  at  the  time  of  such  settlement,  or  ^^!?Je^  n 
where  the  settlement  is  made  after  marriage ;  for  in  such  cases 

the  wife  is  incapable  of  contracting. 

« 

But  if  a  settlement,    made  before  marriage,  be  expressly  Settlement  bp 

1.  .1         •  n  n    %         ./..  i^».   husband  in  ear- 

made  m  consideration  of  part  of  the  wife  s  property  onlt/,  that  pren  coneiderw 

will  destroy  the  presumption  that  it  was  made  in  contemplation  ^/i  ^Jl^^ 


of  the  whole  of  her  fortune ;  and,  in  such  case,  I  apprehend,  *^^«^*  *m»  •/ 
what  is  not  specifically  conveyed  to  the  husband  will  survive  to 
the  wife. 

.  Thus  {y\  where  on  the  marriage  of  the.  plaintiff's  father 
with  the  defendant,  who  had  a  portion  of  300/.  in  her  brother's 
hands,  secured  by  his  bond,  a  farm  was  settled  upon  the  de- 
jendant  for  her  jointure,  expressly  in  consideration  of  100/. 
paid  for  her  marriage  portion ;  the  husband  afterwards  dying 
indebted  by  bonds,  wherein  he  and  his  heirs  were  bound,  and 
actions  being  brought  thereupon  against  the  plaintiff,  as  his 
heir,  to  subject  the  real  estate  descended  to  the  payment 
thereof,  he  exhibited  his  bill  to  have  the  remaining  200/.  of 
the  portion,  which  was  unpaid,  applied  in  discharge  of  the 
debts.  It  was  pretended  by  the  defendant,  that  there  was 
but  100/.  of  her  portion  to  be  paid,  and  that.it  was  agreed  by 
her  husband  and  herself  before  marriage,  that  the  remaining 
200/.  should  be  her*s;  and  besides  that  her  husband  being 
dead,  and  this  being  a  debt  to  her,  not  disposed  of,  it  did  by 
law  belong  to  her.  But,  for  the  plaintiff,  it  was  said  to  have 
been  expressly  agreed  before  the  marriage,  that  the  remaining 
200/.  of  her  portion  should  be  applied  to  pay  the  husband's 

(x)  Vide  2  Atk.  448,  449. 

(y)  CUloHd  V.  Cleland^  Pre.  Ch.  65.    S.  C.  1  Eq.  Ca.  Abr.  70»  pi.  14. 

hofband,  whether  tbU  bond  debt,  as  a  chose  to  action,  and  not  reduced  into 
possession  by  the  biuband,  was  tlie  property  of  her,  or  of  the  residuary  lega* 
"tee  ?  Lord  Talbot  determined  in  favor  of  the  Utter.— In  this  case,  therefore^ . 
there  may  be  said  to  be  an  express  contract  between  the  husband  and  wife,  to 
divide  the  wife's  fortune  in  manner  above-mentioned^  she  agreeing  to  take 
part  of  it  in  certainty ;  rather  than  run  the  risk  of  losing  the  whole  by  her  . 
husband's  receipt  of  it  during  the  niarruige»  so  that  thereby  the  husband, 
became  a  purchaser  of  the  bond  debt  for  fOO/» 

Vol,  II.  Q 
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d^bts^  if  theirs  waa  ctccasioiu  >^either  of  the  agreevi^uta  i»|re 
well  proved.  The  M^ter  of  the  Rolh  decreed  the  200/.  to  be 
applied  towards  payment  of  the  husband's  debts ;  but,  oisk 
appeal  to  the  Lord  Chancellor,  his  Lords&p  waa  of  ppinioii^ 
that  as  the  case  was,  unles^s  there  was  an  a^^reem^nt  that  the 
husband  should  have  the  200/.  it  would  survive  to  the  wife,  and 
therefore  his  Lordship  directed  an  issue  as  to  this  point* 

HuU^^u.  And  if  W.  on  the  marriage,  there  be  an  .agreement  made  in 
Zul^,  consideration  of  the  wife's  portion,  to  make  a  settlement  npoa 
take$  his  w\fe*9  fj^f  for  a  jointure,  and  to  settle  lands  upon  the  children  of  the 

fortune,  though  -,    i         >n  \  n  i 

she  died  btfmre  marriage,  and  the  wife  dies -before  the  settlement  can  be  made* 
made.  7^^  ^^^  portion  shall  go  to  the  husband  or  his  representatives, 

and  shall  not  survive  to  the  representatives  of  the  wife ;  tos  he, 
bei^  in  no  defauk,  ought  not  to  suffer  by  the  act  of  Grpd. 

[  746  ]  But  (a),  in  such  case,  where  a  wife  survived  her  husband^ 

^^  „*jj^'  who,  it  was  alleged,  had,  in  consideration  of  her  fortune^ 
«if  what  was    which  he  expected  to  receive  (and  which  was  represented  to 

consist  of  lands  aad  money  on  bond,  and  to  be  of  the  value 
pf  500^)  settled  upon  her  a  jointure  of  45/.  per  cmnwn;  the 
wif<^  alle^ng  tlte  jointure  fell  short  qf  what,  by  the  marriage, 
agreement,  it  oughi  to  have  been,  and  no  fine  having  been  le- 
vied, nor  assignment  made  of  the  bonds,  the  court  <Usmissed 
a.  biH  brought  by  the  husband's  creditors  to  subject  her  pro- 
perty to  his  debts ;  saying,  that  the  widow  had  the  title  in  law 
to  the  lands,  and  the  securities  remaining  unaltered,  and 
bejug  choses  in  action,  the  benefit  whereof  survived  to  her; 
equity  would  not  interfere  to  wrest  them  from  her  (g). 

(2)ilfere(fyefcy.  fTyniiyPre.  Ch.S1«.  {a)  Uster  w.  lister,  t  Vera.  68. 
Otlb.  Eq.  Ca.  70.  1  Eq.  Ca.  Abr .  70,  8.  C,  t  Freem.  lOS.  1  Eq.  Ca«  Abr. 
pi.  15.  68,  pi.  3. 


Husband  must  (^)  I^  ^^y  bere  be  in  order  to  obsenre,  tbat  when  the  husband  is  a  par- 
perform  his  co-  chaser  by  setUemeot  of  bis  wife's  choses  in  action,  if  the  provision  for  his 
he  eon  claim  ^^^^  ^^  children  be  eieciitory,  that  is,  if  it  rest  npon  his  covenant,  then 
his  wife's  choses  neither  he  nor  his  assignees  will  be  entitled  to  recover  them  inequity,  nntil 
t»  action.  they  have  specifically  performed  the  stipulations  in  the  settlement;  if,  bow- 

ever,  the  covenant  be  future  and  contingent,  as  that  the  husband's  executors 
should,  after  his  death,  If  his  wife  survive  him,  pay  to  her  a  sum  of  money, 
then,  as  the  act  to  be  done  in  performance  of  the  covenant  is  contingent,  and 
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If  fkfeme  coteri  be  a  inortg&ge^^  her  husband^  by  virtue  of  Hushmii  t>tnii' 
the  marriage^  will  be  entitled  to  the  mortgage  as  a  chose  in  nwrtgoge  as  a 
BtAon,  though  there  be  no  settlement;  and,  if  it  be  reduced  ^^'^  ^^J^^u 
iitto  possession  in  his  life,  it  will  go  to  his  executors,  alid^^iof  *»'»  poneaaion 
svimTe  to  his  wife.     The  case  of  Parker  v.  Wyndham  {b),  as  (h). 
to  this  point,    was  attended  with    circumstances  peculiarly      [  747  ] 
strihing.    It  was  thus :  Mrs.  Anne  Ashe,  being  entitled  to  the 
sum  of  5500^.  secured  to  her  by  a  mortgage  for  years  taken 
in  the  name  of  trustees,  and  Ukewise  to  30001*  securi^d  in  the 
same  manner,  taken  in  her  owii  name,  and  to  other  personal 
property,  became  a  lunatic ;  and,  on  a  commission  of  lunacy 
issued  out  for  that  purpose,  the  custody  of  her  person  and 
estate  was  committed  to  one  of  the  defendants.     Some  time 
after,  PhiMp  Parker,  the  plaintiff's  brother,  by  some  contriv- 
ance, got  at  the  lunatic  and  married  her,  without  making  any 
settlement  or  provision  for  her ;  Parker  and  others  were  after- 

(6)  Pre.  Ch.  413.    Gilb.  Eq.  Ca.  see  his  Lordship's  observations  on  Uils 

98.  lOf.    And  this  case  was  approved  sobjcct  there,  [cited  ante,  741,  n.(C). 

by  Lord  Hardwicke,  in  the  case  of  — £d.] 
Gfli/arIA  v«  BrtMeyt  3  Ves.  676,  and 


may  never  happen,  and  the  linsband's  right  to  his  wife's  choses  in  action  by        P.  746 

pnrchase  under  the  settlement  is  immediate  and  absolute,  the  court  wilt  not       ctmUmud^ 

p«9t|ione  his  title  t^  receive  tliem  until  he  perform  such  aa  act  aa  he  engaged 

to  do  by  the  covenant.    Biuevi  ▼.  SerrOf  14  Ves.  313.    S,  C.  3  Meriv.  App«  ^ 

674.    But  when  the  husband's  covenant  to  pay  or  settle  amounts  to  a  present 

aod  certain  obligation,  as  to  do  the  act  immediately  or  at  a  fi^ed  period,  then 

the  wife  will  have  a  lien  upon  her  own  property  for  tiie  consideration  agreed 

ta  be  given  liy  the  husband  for  its  purchaae,  which  mnst  l>e  paid  or  settled 

before  the  court  will  take  from  her  such  property.    Mi^hrd  ▼•  Mitfifrd,  9  Ves. 

(H)  The  preceding  cases  (beginning  with  BhU  v.  HerrfMly  ante,  735)  prove,  O/ckotea  in  ae- 
tbat  wheiB  the  husband  makes  a  settlement  oir  his  wife,  under  an  express  <ion»  «nd  reduc' 
agreement  that  he  shall  be  entitled  to  all  his  wife's  fortune,  whether  consist-  ^^  Mu^uUm* 
ing  of  choses  in-  action  or  otherwise,  he  will  then  be  considered  as  a  pur- 
chaser, and  the  choses  in  action  of  his  wife  vrill  belong  to  his  representative, 
though  not  reduced  into  possession  during  his  life-time.    We  now  turn  to  a 
case  which  decides,  that  the  husband  wilt  be  entitled  to  his  wife's  choses  in 
action,  witliont  a  settlement,  prmidtd  he  reduce  them  mio  poeseeeum  during  hie 
Mfe-time;  but  nothing  short  of  an  actual  receipt  of  the  principal,  or  an  entire 
change  of  the  property  of  the  chose  in  action  will  be  sufficient  to  reduce  it  into 
postession.    There  must  be  something  to  divest  the  wife's  right,  and  to  make 
that  of  the  husband's  abadute ;  such  as  a  Judgment  recovered  in  an  action  corn- 
iced by  him  eloae,  or  an  award  of^wcotion  opeD  a  Judgmtat  recovered 
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Parker       wards  comnutted  by  the  court  to  the  Fleet,  and  it  was  ordered, 
Wfndktau     at  the  same  time,  that  all  the  deeds  and  securities  relating  to 
the  lunatic's  fortune,    and  also    her  jewels,  &c.    should  be 
brought  and  lodged  with  one  of  the  Masters  of  the  Court,  in 
order  to  secure  some  provision  for  the  wife  in  case  she  should 
survive  her  husband,    and  likewise  for  the  children  of  that 
marriage,    in  case  there  should  be  any.      Some  time  after- 
wards, on  Mr.  Parker's  application  to  the  court,  by  petition, 
to  have  'tne  commission  of  lunacy  superseded,  it  was  so  di- ' 
rected ;  but,  in  regard  Mr.  Parker  s  estate  was  much  incum- 
bered, and  he  had  made  no  settlement  on  his  wife,  it  was,  at 
the  same  time,  ordered  that  so  much  of  the  5500/.  as  was  ne- 
cessary,  should  be  applied  towards  diswicumbering  his  estate, 
and  the  residue  laid  out  in  a  purchase  of  lands,  .which,  to- 
gether  with  so  much  of  Mr.  Parker's  estate  as  would  make  up 
500/.  per  annum,  was   to  be  settled  in  strict  settlement,  and 
the  rest  of  his  lady's  fortune  was  to  be  paid  and  delivered  to 
him.     Mr.  Parker  never  complied  with  any  part  of  this  order, 
but,  being  indebted  to  one  Goodinge  in  a  considerable  sum  of 
money,  Goodinge  brought  his  action  against  him,  recovered 
judgment,  and  took  out  a  Ji.  fa,  and  thereupon  the  mortgage 
of  3000/.  was  sold  by  the  sheriff,  and  the  debt  paid.    After  . 

this,  Mr.  Parker,  being  indebted  to  the  plaintiffs,  his  sisters, 

-     -  -  ■        _____^_^ 

by  him  and  hU  wife,  or  a  decree  in  equity  for  payment  of  the  money  to  him, 
Of  to  be  applied  for  his  use.  Pre.  Cb.  41t.  418.  So,  a  release  of  the  chose 
in  action  by  the  husband  alone  for  Taluable  consideration,  will  be  a  reduction 
of  it  into  possession,  1  Pres.  Abs.  349,  and  post,  749,  50;  but  mere  receipt 
of  interest  on  a  mortgage,  bond,  legacy,  or  note,  will  not  amount  to  that 
alteration  of  right  which  is  requisite  to  dispossess  the  surviiring  wife  of  her 
title  to  the  chattels  belonging  to  her  before  marriage,  or  accruing  to  her  dur- 
ing coferture.  See  Nash  y,  Nash,  2  Madd.  Rep.  139.  And  the  same,  it  is 
presumed,  may  be  said  of  a  verdict  obtained  by  the  husband  in  an  ejectment 
against  the  tenant  in  possession  of  the  mortgaged  premises,  for  thereby  the 
right  to  the  chose  in  action  will  not  be  altered,  but  only  secured  or  enforced, 
tee  post,  750, 1.  Neitlier  will  the  payment  of  interest  on  a  mortgage  of  the 
wife's  term  made  by  her  before  marriage,  nor  a  payment  of  the  money  secured 
by  that  mortgage,  nor  a  bequest  of  the  term  as  the  husband's  own  property, 
be  sufficient  to  prevent  the  wife's  right  by  survivorship.  PUt  v.  Pitt,  1  Turn. 
180.  And  for  further  on  the  subject  of  choses  in  action  in  general,  see  Butt.  . 
Co.  Litt  351  a.  n.  (i).  1  Pres.  Abs.  347.  1  Rop.  Bar.  Se  Fern.  201.  1  Madd. 
Ch.  478,  f  d  edit.  Hansby  v.  Lee,  f  Madd.  f  0.  Stamper  v.  Barker,  5  Madd. 
157;  and  Roberts  v.  ;S^«r,  5  Madd.  491.  And  that  the  wife  should  join  her 
hOslMnd  in  a  suit  at  law  for  lier  clmses  iu  action,  see  l  Selv.  N*  P*  SS7,  n.  ^ 
5th  edition. 
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in  about  SOOO^.  each,  given  them  for  their  portions^  did,  by  in^ 
denture  taking  notice  thereof,  assign  5500/.  mortgage,  and  all 
securities  taken  for  the  same,  and  also  all  other  the  fortune 
and  portion  belonging  to  him  in  right  of  his  wife,  to  trustees, 
in  trust,  in  the  first  place,  to  pay  thereout  to  the  plaintiffs 
their  portions,  and  then,  in  trust  for  himself,  his  executors  and 
administrators.  Some  time  afterwards  the  5500/.  was  paid  in, 
and  Mr.  Parker  not  having  complied  with  the  terms  of  the 
last  order,  that  sum  was  again  placed  out  at  interest  on  a  secu- 
rity taken  in  the  name  of  a  junior  Master  of  the  Court ;  sub- 
sequent to  which,  Mr.  Parker  died  intestate  and  without  issue, 
and  in  about  two  years  Mrs.  Parker  died  likewise  intestate 
and  without  issue.  Whereupon  the  plaintiffs,  who  were 
sisters  and  heirs  at  law  to  Mr.  Parker,  and  also  creditors  as 
above-mentioned,  took  out  letters  of  administration  to 
Mrs.  Parker,  the  wife,  and  brought  a  cross  bill  to  have  the. 
fortune  and  securities  delivered  over  to  them. 


Pwrker 

V. 


And  die  court  resolved  (c),  that  as  to  the  marriage,  it  was 
then  out  of  the  case,  and  that  the  order  of  the  19th  of  March 
was  likewise  to  be  laid  aside ;.  for  as  the  husband,  if  he  had 
complied  with  the  terms  of  that  order,  would  have  been  a  pur- 
chaser of  his  wife's  fortune,  so  he,  not  having  complied  with 
it,  it  was  just  as  if  no  such  order  had  been  made ;  that  the 
wife  being  now  dead,  and  no  children  left,  the  reason  for  this 
court's  interposing  was  at  an  end,  and  then,  as  to  the  5500/. 
that  being  paid  in  during  the  coverture,  was  the  husband's 
money,  and  the    property  absolutely  vested  in  him  at  law. 
That  although  the  court  had  thought  fit  to  lay  their  hands  on 
it,  and  had  power  so  to  do,  it  having  been  paid  into  the 
Master's  hands,  yet  that  was  only  in  the  nature  of  a  caution 
tin  the  husband   should  make   some  provision  for  his  wife, 
which  being  then   unnecessary,   equity  would  follow  the  law 
and  give  it  to  the  husband's  representatives,  to  whom  it  be- 
longed.    As  to  the  3000/.,  that  being  sold  by  the  sheriff  on  a 
fi.  fa.   before  the  husband's  assignment,    the  sale  must  take 
place  against  the   assignment,    though  perhaps  the  plaintiff 
might  have   an  equity  to   the  remainder,    after  payment  of 

(c)  Et  vide  CUUnd  v.   Cleland,  aud  Bloi$  and   Martin   v.  lady   Hertford, 
ante,  7So,  740,  n.  745. 
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Pariur       Goodinge'fi  debt;  for  the  husband  might  assign  oyer  a  Usxm  on 
Wyndlmm.     mortgage  for  years,  which  he  had  in  right  of  his  wife,  and 
so  he  might  likewise  the  trust  of  such  term,  and  it  would 
previul  against  the  wife  although  she  survived  {d). 

h!!md^tUdio  '^  *^^ ^'^  ^  possessed  of  a  mortgage,  and  the  husband 
wife'9  moHgage  survive,  it  wiD  vest  in  the  husband,  by  virtue  of  the  statute  of 
1^  dUtrilmtians  distributions  («),  for  the  proviso  therein,  saying,  ''that  the 
^'^'  statute  shall  not  extend  to  the  estates  of  feme  coverts  that  die 

intestate,  but  that  their  husbands  may  have  administration  of 
their  personal  estates,  as  before  the  making  of  the  act,"  was 
made  in  favor  of  the  husband,  and  not  to  his  prejudice;  so 
that  it  was  intended  by  parliament,  that  the  husband  should 
be  within  the  statute  of  distribution,  so  as  to  take  the  wife's 
ekoses  in  action  as  to  his  benefit,  but  should  not  be  within  the 
same,  as  to  his  prejudice;  and  this  is  upon  good  reason;  for 

(d)  Et  vide  Bonil  v.  Brmder,  1  P.  Wms.  458.    5.  C.  infra,  751,  2. 

(e)  Vide  1  P.  Wms.  ^s.    29  Car.  9. 

Htu6aiid  ACT-  (J)  '^^  ^^^^  mode  of  expressing  tliis  rule  is  adopted  by  an  eminent  cotem- 
viviMg  eiUiiled  porary  writer,  tlins,  **  If  the  linsband  sarvive  tlie  wife,  tlien  these  choses  in 
his^U^M  mr-  ^"^^'^^  ^^^  belong  to  her  personal  representative,  and  the  liosband  may  take 
wmd  estate,       then  a«  wuch;  bat  then  they  mnst  be  applied  In  a  doe  coarse  of  adnunistm* 

tlon,  and  conseqnently  in  discharge  of  the  debts,  if  any,  owing  by  the  wife^ 
under  contracts  made  by  her  while  udeJ'    3  Pres.  Abs.  349.    Though  the  hus- 
band be  not  as  such  of  kin  to  his  wife  (  Watt  ▼.  Watty  3  Yes.  244.     14  ib.  382, 
and  BaUey  Y.Wright,  18  ib.  49),  yet,  since  the  statute  of  distributions  does 
not  extend  to  the  estate  of  a  feme  covert,  he  will  be  entitled  to  her  personal 
estate  Jure  nuuriti,  and  exclude  every  other  person*     29  Car.  2.  c.  3.  s.  25* 
2  Bl.  Com.  515.  In  Squibb  v.  Wynnef  1  P.  Wms.  379,  where  a  feme  covert  who 
was  possessed  of  choses  in  action  died,  and   her  husband  administered  and 
made  a  voluntary  assignment,  this  was  held  to  be  an  alteration  of  the  property 
And  ehoses  in  and  a  reduction  of  the  chose  in  action  into  possession*    The  reporter  adds, 
T^i^  ^?*2f     we  Cwrt  V.  Beesp  in  Michaelmas  1718,  where  this  stronger  case  happened  (via,). 
nUnietraiion.       ^  ^^^®  ^^^  possessed  of  choses  in  action,  and  the  husband  survived,  and  died 

without  taking  out  letters  of  administration  to  his  wife,  after  which,  the  next 
of  kin  of  the  wife  administered  to  her,  and  Lord  Parker  held,  that  the  admi- 
nistrator to  the  wife  was  but  a  trustee  for  the  executor  of  the  husband,  the 
right  to  the  wife's  choses  in  action  being,  by  the  statute  of  distribution,  vested 
in  the  husband,  a$  next  <if  kin  to  the  wife.  The  same  principle  was  acknow* 
ledged  by  Lord  Hardwicke  without  any  reference  to  Cart  v.  Reee  in  Elliott  v. 
Collier,  3  A  Ik.  626,  where  it  was  held,  that  if  a  husband  die  before  he  admi* 
■ister  to  his  wife's  personld  estate,  it  shall  not  go  to  her  next  of  kin  bat  to  Ua 
representative. 
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were  the  construction  to  be  otherwise,  the  husband  of  the  wife 
intestate  would  be  in  a  worse  case  than  the  next  of  kin,  though 
never  so  remote,  which  was  not  the  intent  of  the  statute. 

The  husband  must  actually  reduce  a  mortiraffe  to  which  he  Husband^s  re- 
is  entitled  in  right  of  his  wife  into  possession,  by  procuring  mortgage  in  fee 
payment  thereof;   or  an  alienation  of  it  by  him  will  not  b6  |J^ «  SJJ^''^! 
binding  upon  her  after  his  death,  unless  it  be  made  for  a  f?a-  •tuUm^  wUu 
luable  consideration ;  for  if  it  be  otherwise,  and  he  die,  she  lutbu  eonnder' 
surviving,  such  mortgage  will  go  to  her  as  a  chose  in  action,     *^'' 
and  not  to  hb  executor.    Thus  where  the  plaintiff's  testator 
having  married  the  sister  of  the  defendant  (/),  whose  portibn     [  750  ] 
was  secured  to  her  by  a  mortgage  in  fee  of  part  of  the  de- 
fendant's estate,  after  marriage  made  an  assignment  of  his  in- 
terest in  the  mortgage;  and,  by  articles  between  him  atid^se* 
veral  trustees  therein  named,  the  money  was  to  be  called  id 
and  invested  in  land,  to  be  settled  to  the  use  of  the  husband 
and  wife  and  their  issue,  remainder  to  the  right  heirs  of  the 
husband.    The  husband  and  wife  being  both  dead  without 
issue,  the  plaintiff  claimed  the  benefit  of  the  mortgage  by  vir- 
tue of  the  articles,  as  entitled  imder  the  husband.     But  the 
court  dismissed  the  bill,  because  the  mortgage  being  put  in 
the  nature  of  a  chose  in  action,  the  husband  had  not  an  abso- 
lute ]>ower  over  it,  but  only  a  right  to  reduce  it  into  posses-* 
sion,  which  not  having  done,  his  assignee  stood  but  in  th^ 
place  of  the  husband,  and  could  have  no  greater  right  or 
power  than  the  husband  himself  had,  and  that  was  only  to 
reduce  it  into  possession  in  his  life-time,  and  he  having  ne^ 
glected  so  to  do,  it  survived  to  the  wife,  notwithstanding  the 
articles,  and  must  go  to  her  administrator  (k). 

(/)  Bfimet  V.  KinmutoH^   SVcrn.  temp.  Talb.  168  to  170.    1  Atk.  tSO. 

401,  et  vide  S.  L.  Pre.  Ch.  118.  S  P.  459.   t  Atk.  307.    9  Ves.  98.    12  ibid. 

Wins.   200.  [and  see  t  Freem.  239.  178,  and  2  Madd.  Rep.  le.^Ed,'] 
2  Vern.  68.    Gilb.  £q.  Ca.  98.    Ca. 

(K)  The  distinetion  here  taken  between  a  volontary  assignment  and  an  as^  Caeei  im  text 
signraent  for  vahiable  consideration,  the  wife  sorviving  being  bonnd  by  tike  ^^^  ''^* 
latter,  thongh  not  by  the  former,  appears  to  lie  good  law.    It  was  acknow- 
ledged by  Sir  W.  Grant,  M.  R.  fai  MHfard  ▼.  Mitford,  9  Ves.  99,  and  was  sakt 
by  hnn  to  have  been  adhered  to  and  acted  on  ever  since  the  determination  of 
the  case  quoted  by  the  learned  author.    By  the  report  of  the  priQciptkl  case 
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Or  nnie»$  made  But  it  seems  reasonable  to  presume  Oz),  that  if  the  husband 
tained  pwaes-  bnngs  an  ejectment,  and  gets  mto  possession  of  an  estate 
m^^.     ^^^ '    mortgaged,  a  voluntaiy  assignment   of  the  mortgage  by  the 

husband  would  alter  the  property ;  for  that  case  appears  to 
be  in  a  great  degree  analogous  to  the  case  of  an  extent  on 
the  wife's  judgment,  which  clearly  is  such  a  possession  of  the 
debt  as  vests  it  in  the  husband  to  dispose  of  it  at  his  will 
and  pleasure  (l). 

(g)  Vide  S  P.  VVms.  200. 


in  Pre.  Ch.  ii9>  it  appears  that  the  hasband  sonrived  the  wife,  and  took  oot 

letters  of  administration  to  her  effects ;  and  hairing  devised  this  interest  died, 

and  the  contest  was  between  the  devisee  of  the  husband  and  the  administrator 

de  bonis  non  of  the  wife. 

Husband  matf        If  the  mortgage  in  Burnet  ▼.  Kinnaston  had  been  a  mortgage  for  years,  the 

flsstgn  w^e*s     husband,  it  has  been  thought,  might  have  disposed  of  it  nnder  the  rule  laid 

yearsy   but  not  ^®^°  ^^  '^^  Edward  Turner's  case,  cited  ante,  vol.  L  473,  in  the  text,  and  then 

ker  mortgage  in  the  consideration  wonld  not  have  been  material.    See  Mr.  Raithby's  note  (1)  to 

A*.    {Sed  qu.)  ^  y^j.^  ^^^      g^^  ^^^^  ^^^1^^^  doubtful  law  ;  and  it  is  observable  that  nothing 

in  the  form  of  decision  or  dicta  appears  on  the  point.  If  the  term  be  vested 
in  trustees,  it  is  a  doctrine  rery  difficult  to  be  maintained ;  ibr  to  hold  that  the 
husband's  assignment  wonld  deprive  the  wife  of  the  mortgage-money,  on  the 
gronnd  of  such  assignment  being,  in  fact,  the  assignment  of  a  term  of  years^ 
would  be  to  make  the  mortgage  term  the  principal,  and  the  money  the  acces- 
iory,  which  cannot  be  admitted.  A  modern  writer,  of  much  reputation,  re* 
marks^  '*  Bnt  money  of  the  wife  secured  upon  a  mortgage  in  fee,  is  not 
equally  in  the  husband's  power  as  money  secured  by  a  term  of  years,  so  that 
the  decisions  in  regard  to  the  two  are  different ;  for  a  mortgage  in  fee  the  hus' 
band  cannot  dispose  of.  The  estate,  therefore,  continning  in  the  wife,  carries 
to  her  surviving,  the  money  along  with  it.  The  security,  then,  not  being  as* 
signable  without  her  concurrence,  the  debt  classes  among  her  equitable  ekoses 
in  action.**  See  t  Rop.  Bar.  &  Fern.  221.  That  money  due  on  mortgage  be* 
longing  to  the  wife  should  be  classed  among  her  equitable  choses  in  action  may 
be  true,  and  this  it  will  be  well  to  remember  in  reference  to  the  positions  ad- 
{[  751  *  ]  vanced  in  the  seqnel  of  this  chapter.  But  that  the  wife's  mortgage  in  fee,  or 
rather  that  money  belonging  to  the  wife  secured  by  a  mortgage  in  fee,  is  such 
a  chose  in  action  that  the  husband  cannot  dispose  of  by  assignment  for  valuable 
consideration  (abating  its  repugnance  to  all  principle),  seems  incidentally  to 
have  been  denied  by  great  authority  in  Bosvil  v.  Brander,  the  case  next  quoted 
by  the  learned  author  in  the  text.  In  that  case  the  assignment  of  com- 
missioners of  bankrnpt  parsed  the  money  due  on  the  wife's  mortgage  In  fee 
to  the  assignees  ;  and  the  court  declared  that  as  to  the  legal ^  estate  which 
remained  in  the  wife,  she  was  as  to  that  a  trustee  for  the  assignees. 
Voiuntarif  ds*  (L)  A  verdict  obtained  by  the  husband  in  an  ejectment  against  the  tenants 
9ignmevt  after  Iq  possession  of  the  premises,  whereon  the  wife's  chose  in  action  is  secured, 
Hdered  Usup-  ^^^^^  ^^^>  i^  i*  conceived,  be  of  itself  a  sufficient  act  on  the  part  of  the 
fwtalAe.  4)(if band  tp  reduce  the  chose  in  action  into  possession^  for  the  money  bring 


AND  THE   husband's   INTEREST,   &C.  751  tf 

Although  a  mortgagei  to  which  the  husband  is  entitled  in  HuMbtrndbeeom" 

right  of  his  wife,  will  survive  to  her  in  case  of  his  death  as  2Liijii«i*  to* 

against  his  executors  or  assignees  to  his  use;  yet  if  his  creditors  J"^'^  "yf" 

get  possession  thereof,  and  thereby  oblige  her  to  apply  to  a  mortgage  into 

Court  of  Equity  for  aid,  the  court  will  not  interpose  its  au-  ^b^^^Tof  &«#- 

thority  to  take  the  benefit  from  them-     Thus  where  a  feme  *^'*  ^^^' 

(fofe  (A),  mortgagee  in  fee  for  800/.  had  married  a  tradesman 

who  became   a  bankrupt,  on   a    commission  of   bankruptcy 

being  taken  out  against  him,  the  commissioners  had  assigned      [  T52  ] 

over  all  his  estate,  real  and  personal,    which  included  this 

mortgage.      Afterwards,   the  husband  being  dead,  and  the 

writings  relating  to  the  mortgage  being  in  the  assignee's  hands« 

a  bill  was  brought  by  the  widow  of  a  bankrupt  against  the 

assignees  for  them,  and  to  have  the  benefit  of  the  mortgage. 

But  it  was  held  by  his  Honor,  the  Master  of  the  Rolls,  that 

the  widow  being  plaintiff  against  the  assignees,  so  that  she 

and  not  they,  sought  aid  in  equity  (m),  and  there  being  in  the 

(A)  BottU  V.  BrandeTf   t  P.  Wins,  by  a  husband  of  an  interest  in  lands 

458 ;   ante,  749.    £t  vide  Z^rd  Cat'  (^nalogoas   to  an  estate  by  elegit), 

Jeret  ▼•   Paseult  S  ib.    197,  [where  it  which  his  wife  was  entitled  to  under 

was  held  thai  a  voluntary  assignment  a  decree  of  equity,  was  good.-— Cd.] 

tCUi  due  on  the  mortgage,  it  is,  notwithstanding  the  ejectment,  a  chose  in 
action  l>eionging  to  the  wife.  The  only  alteration  effected  by  the  <»jectment  is, 
•that  the  husband  receives  the  rents  of  the  estate  instead  of  the  interest  of  the 
nsorlgage  money ;  and  receipt  of  interest,  we  have  seen,  ante,  p.  746,n.  (H) 
will  not  alone  be  enough  to  reduce  a  mortgage  belonging  or  accniing  to  the 
wife  into  possession.  If  this  reasoning  can  be  depended  on,  there  is  little 
weight  in  the  learned  author's  argnmeut,  from  the  analogy  which  this  case 
is  said  to  bear  to  that  of  an  extent  on  the  wife's  judgment,  because  in  that 
instance  the  money  ia actually  paid  or  adjudged  to  be  paid  to  the  husband, 
-which  is,  or  is  equivalent  to,  a  receipt  of  the  money.  And  it  is  observable, 
tliat  a  verdict  in  ejectment  against  the  tenant  in  possession  is  widely  different 
from  a  decree  of  foreclosure  nm  in  the  husband's  favor ;  for  there  the  money 
.is  decreed  to  be  paid  to  the  husband  himself  within  a  certain  time,  or  the 
«iortgagor  to  be  for  ever  foreclosed,  and  such  a  decree  would  without  doubt 
be  sufficient  to  carry  the  chose  In  action  to  the  husband's  representative  against 
the  wife  surviving,  should  the  husband  die  in  the  mean  time.  See  Forbes  v. 
Pkippe^  1  Eden  Rep.  50«  ;  and  Murray  v.  Elibanh,  10  Ves.  91.  The  consequence 
is,  that  a  voluntary  settlement  or  assignment  of  the  wife's  mortgage  by  the 
•husband  after  judgment  in  ejectment  cannot  be  looked  on  as  the  source  of 
«■  animpeadiable  title. 

-    (M)  This  circnmstance  that  the  suit  was  instituted  6y,  and  not  against  the     [  752  *  1 
iwidow,  teeaw  at  present  to  be  of  no  consideration.    Mr.  Vesey  in  a  note  to  ^*f '  •«**  **  V 

JSlibank  ▼.  itfonMiev,  d  Ves.  739,  o.  (A),  thus  observes  :— <'  The  distmcttoq  ^i^nw,  imma- 

terUd, 
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DKMrtgage-deed  a  covenant  to  pay  the  mortgage-money  to  the 
wife,  this  debt  or  chose  in  action  was  weQ  assigned  by  the 
commissioners  to  the  assignees^  and  vested  in  the  assignees, 
as  plainly  it  was,  the  legal  estate  of  the  inheritance  of  the 
lands  in  mortgage  continuing  in  the  infe  was  not  material, 
it  being  no  more  than  a  trust  for  the  assignees.  For  the 
trust  of  the  mortgage  must  follow  the  property  of  the  debt^ 
else  the  mortgagor  would  be  in  a  very  hard  case,  namely, 
liable  to  be  sued  by  the  assignees  of  the  commissioners  upon 
the  covenant,  and  also  in  an  ejectment  by  the  wife  of  the 
mort^age>  whereas  the  latter  suit  would  be  enjoined  in 
equity  (n). 


upon  which  BonH  v.  Brmider  was  decided  in  fkvor  of  the  hnsbnnd's  assigneet, 
and,  as  it  seems,  withont  giTing  the  wife  any  part  of  the  fond,  [namely]  that 
the  assignees  were  not  the  plaintiflV,  lias  certainly  not  been  attended  to  in  the 
more  recent  anthorities ;  and  this  farther  observation  arises  npon  that  case 
that  it  is  questionable  whether  it  conld  afford  a  ground  for  the  application  of 
the  principle  npon  which  that  distinction  rests :  die  snbject  being  a  mortgage, 
with  respect  to  which  it  srast  be  remembered,  that  supposing  tl>e  estate  to 
be  absolute  at  law,  the  mortgagee,  whetlier  as  defendant  to  a  bill  of  redemp- 
tion, or  as  plaintiff  In  a  biH  of  foreclosure,  is  forced  into  the  Court  of  Chan- 
cery by  the  equity  of  the  mortgagor."    Et  vide  poet,  754, 5,  6,  in  noHs.    In 
the  following  references  the  wife  was  pUintiff,  Car  v.  Toffhr^  10  Ves.  674* 
CojfsegMWUf  Ex  fvie^  1  Atk.  19f«    Me^U  J,  MeaU^  1  Dick.  373. 
WV^9ekoH$in      (N>  The  principle  to  be  deduced  from  this  ease  Is,  that  if  a  vnfe  before 
uctUn  pass  by    \^^f  marriage  has  a  debt  dne  to  her  by  mortgage,  it  will  pass  absolutely  by  the 
IwS'iudcy  or     *s^S"n>ent  under  a  commission  of  bankrupt  against  her  husband,  unless  the 
inaoleency^  but  assignees  are  obliged  to  seek  the  aid  of  a  court  of  equity,  who  witt  compel 

l^aor'^*  ^r^'^'  ^^"^  ^^  ^^  ^^  "^"^  equity  In  making  a  suitable  proylsion  for  the  wife,  If 
reUs.  that  was  not  done  at  the  time  of  the  marriage.    And  tkb  may  be  advanced 

as  good  law  at  the  present  day,  see  1  Christ.  B.  L.  p.  486«    What  tnterests 

of  the  wife  so  vest  In  the  husband  as  to  belong  to  his  assignees  upon  a  bank* 

rnptcy,  was  the  leading  question  in  dispute  in  Saddmgim  t.  JTmsaimi,  1  Bro. 

C.  C.  43,  a  case  which  was  compromised  withont  a  decree*    The  law  however 

seems  to  be  now  settled,  that  the  general  assignment  either  in  bankruptcy, 

or  under  the  lusolve^  act,  does  not  operate  as  a  reduction  into  possession 

of  a  surviving  wife's  reversionary  interest  in  personal  property,  and  thai  the 

courts  are  now  anxiono  to  protect  the  reversionary  interests  of  feme  coverts. 

See  Gapter  v.  WUkimeny  9  Dick.  491.    8.  C.  1  Bro.  C.  C.  49,  n.  (t>    Prit^k 

V.  Hodgjon^  3  Ves.  617.    Mii/ord  v.  MHfwrdy  9  Ibid.  96.     WomlltaulB  v.  Crint^ 

[  753  ]       tker,  12  ibid.  174.    Homsfty  v.  Lee,  f  Madd.  Rep.  16.  Nmsh  v.  Nash,  ibid.  tS3. 

Picard  v.  Roberts,  3  Madd.  364.    Sed  vide  10  Ves.  680.  )  Christ^  B.  L.  27e  ; 

and  Mr.  Csinning's  obeervations  on  the  ques^n,  bow  far  a  contingent  or  re- 

veriiionary  interest  of  huaboMd  and  wifo  h»  her  #lght  in  persoMil  estate  is 

assignable  in  deed,  or  is  law,  dnring  the  coveiture)  18^0. 


AKB  THE  HUSBAND*!  IKTBRBBT^   &G.  768  a 


But  if  there  had  been  any  articleB  before  the  marriage  («),  Except 
purporting  that  this  mortgage-money  should  have  continued  in  ^oUy  9eHUd 
Ae  wife  as  her  provision,  or  should  have  been  assigned  in  ^^^^^^^^ 
trust  for  her,  they  would  haVe  been  a  specific  lien  thereupouj 
and  have  preserved  it  from  the  bankruptcy  (o). 

In  the  last  case  the  Master  of  the  Rolls  observed,  that  it  Husband  or  ki$ 
might  have  been  a  matter  of  different  consideration,  if  the  ^*^^y  i!^ 
assignees  had  been  plaintiffs  in  equity,  and  desired  the  aid  ^^|^i?^j* 
thereof  to  strip  the  widow  of  aU  that  she  had,  towards  the  ?e^9  «m^.  . 

Blllfrf    MffOtHill 

doing  of  which  equity  would  hardly  have  lent  any  assistance ;  /«r  her. 
because  the  assignees  claiming  under  the  bankrupt  husband 
could  be  in  no  better  plight  than  the  hiisband  woidd  have 
been ;  and  if  the  husband  had  in  equity  sued  for  the  money  (j), 
or  else  prayed  that  the  mortgagor  might  be  foreclosed,  equity, 
probably,  would  not  have  compelled  the  mortgagor  to  pay  the 
money  to  the  husband,  without  his  making  some  provision  for 
his  wife ;  or  at  least  the  wife,  by  an  appHcation  to  the  court 
against  the  husband  and  the  mortgagor,  might  have  prevented 
die  payment  of  the  money  to  the  husband,  unless  some  pro- 
vision had  been  made  for  her. 

But  even  in  that  case  I  should  apprehend  (i),  that,  if  the  HM6«Mr«  jur- 
fausband  was  living)  the  assignees  of  the  bankrupt  would  be  «•  imurmt  ci 
allowed  the  interest  of  the  mortgage  during  his  life,  because  ^!^^<"tf«r- 

tp  that  ie  would  have  been  entitied  (p).  •!•/  A*"**"'* 

^  -^  lire. 

(t)  X  P.  Wins.  459.  Bemui  v.  DmU^      Wmt.  S«S.    OUb.  £q.  Ca.  140,  and 
f  P.  Wins.  316.  Mo9r  ▼.  MifcmiUj  Pre.  Cb.  SS. 

U)  Vide  Ja€9bmi  ▼.  WiUiawu,  X  P.         (Ae>  Ibid. 


(O)  And  if  Undf  are  left  by  will  to  a  married  woaum  for  ber  sole  and  sepa-  Umbtad   mm§ 
r^te  nae,  and  no  tmstee  is  appointed,  tbe  hasbaod  wiU  be  considered  in  equity  betrmitet  fir 
at  tbe  tmstee ;  and  if  lie  becomes  banlurnpt,  no  interest  in  the  premUes  can     ^  * 
b^  conveyed  to  his  assignees.    This  was  tbe  point  decided  by  Bennet  y.  Deels, 
cited  snpra  in  the  text,  n.  (t).    Qnssre,  Does  not  tbe  husband's  tmsteeship 
c^ase  with  tlie  coYertnre? 

(P)  Tbe  learned  author  in  tbe  index  to  his  foortb  edition,  says,  "  Bot  the 
creditors  shall  have  tbe  interest  daring  their  johit  lives,  780.''  This  is  per- 
haps the  more  correct  mode  of  expressing  the  coaceptioB  in  the  text,  as  in 
the  UMtaoee  whore  tbe  husbwd  is  entitled  to  the  iatercst  only  of  the  wife's 
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Dowhtfui  tohat  It  appears  from  the  surprise  and  disapprobation  expressed 
JSl^'tLS"  by  Lord  Chancellor  Finch  (0,  in  the  ease  o{  Pitt  y.  Hunt,  at 
ment  of  wife*B  ^^  resolution  of  the  House  of  Lords,  in  Sir  Edward  Turner' f 
rest.  case,  that  previous  to  that  determination  it  had  been  held,  as 

clear  and  settled  law,  *'  that  the  husband  could  not  dispose  of 

property  held  in  trust  for  his  wife,  existing  without  his  privity, 

^  and  not  created  fraudulently,  before  marriage."     And  it  seems 

still  doubtful,  at  least,  to  what  extent  the  assignment  of  the 
husband   of  the  wife's  equitable  interest,  except  in  a  case  of 

the  trust  of  a  term  for  years  of  land,  is  binding  upon  her. 
* 

HnOmtd  com-  It  is  the  constant  practice  of  the  Court  of  Chancery  to 
/•p  wife's^ pJ'  oblige  a  husband,  who  comes  into  equity  for  his  wife's  personal 
^  SmT*^  property  (m),  or  any  thing  he  claims  in  her  right,  jure  mariti, 
mmntenance       ^q  make  a  settlement  upon  his  wife  by  way  of  jointure,  or  to 

(0  Vide  iVern.  18;  ante,  716.  2  Vero.    494.      Lupton    v.    Tempest, 

(m)  NcU.  Ch.  Rep.  377.    Skin,  «88.      «  Vera.  626.    «  Ve».  jnn.  569. 


mortgage,  he  can  have  it  but  during  the  covertnre,  that  is,  daring  the  joint 

lives  qf  himself  and  wife. 

Husband'e   as-      ^^  ^*  clearly  settled,  that  since  the  hnsband  is  obliged  to  maintain  his  ivife, 

signees   take      he  will  be  entitled  to  receive  the  animal  produce  of  her  property,  although  be 

^ual  prodvce  ^^^^^  ^^  j^^^^  ^  settlement  on  her.    Aad  the  husband  being  thus  entitled 

of  ^te   fro*  f 

neriv^    gutjeet    to  the  whole  annnal  income  of  his  wife's  property,  his  assignees  in  bankruptcy, 

to  making  her  ©r  under  the  insolvent  debtor's  act,  or  trustees  under  his  own  assignment  to 

pay  debts,  will,  as  representing  him,  be  entitled  to  receive  such  income;  out 
[^  754  *]  of  which  they  will  be  obliged  to  make  a  settlement  or  allowance  to  the  wife 
for  her  snpport.  Thus  it  was  distinctly  held,  in  Pryor  v.  HiU,  4  Bro.  C.  C. 
139,  that  the  assignees  under  a  general  assignment  for  the  benefit  of  the  hus- 
band's creditors,  should  not  take  dividends  settled  on  the  insolvent^  wife  for' 
her  life,  unless  they  would  make  a  provision  for  the  wife.  So  Lord  Alvanley 
held,  in  Brown  v.  Clarke ^  3  Ves.  166,  that  assignees  of  a  bankrupt,  taking  his 
wife's  fortune  out  of  the  court,  must  make  a  provision  for  her ;  and,  in  that 
case,  they  consented  to  give  her  half.  His  Lordship  was  of  the  same  opinion 
in  Lumh  v.  Milnesy  5  Ves,  517.  And  Sir  W.  Grant,  M.  R.  in  Wright  v.  Morley^ 
11  Ves.  21,  after  reviewing  the  principal  authorities,  said  the  result  was,  that 
the  wife's  life  interest  passed  to  the  assignees,  subject  to  the  ordinary  equity 
for  a  settlement. 
EstMUhtd  (Q)  This  is  a  very  old  head  of  equity.    It  is  adverted  to  by  Lord  Keeper 

Iteil^il^LS)  ^"^^^^^  *«  Tanfield  v.  Daoenpwt,  Toth.  114.    But  Lord  King  said  he  thought 
that  wife  u  en--  it  extraordinary  that  the  Court  of  Chancery  should  interpose  against  the  bus- 

Utled  to  pro-     band  in  cases  where  the  law  gave  him  a  title  to  the  wife's  personal  estate ; 
visum  for  pro'       j        .     ,      .  .  .  . 

perty  which  she  ^"  nndonbted  experience  had  shewn,  that  such  interposition,  nnless  where 

^tfig-s  her  hue-  the  husband  had  appeared  to  be  a  profligate  or  extravagant  man,  had  been  the 
hand^ 
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secure  a  maintenance  for  her  in  case  she  outlives  him,  and  the 
court  will  not  interfere  till  that  be  done,  not  even  where  she 
is  a  party  to  the  suit.  And  it  will  make  no  difference,  though 
there  be  other  provisions  for  the  wife^s  separate  use  before 
marriage,  yet  if  a  great  accession  afterwards  comes,  the  court 
wiU  not  suffer  the  husband  to  exhaust  it  (»)  (r). 

(n)  Per  Lord  Hardwicke,  2  Yes.  jun.  595.    Bmrdim  ▼.  Dean,  t  Yes.  jan.  607, 


occasion  rather  of  nucbief  than  of  good.  MUner  ▼.  Colmir,  t  P.  Wma.  641* 
Lord  Cowper  too  thonght  Uie  doctrine  broke  in  upon  the  legal  title  which  the 
hnsband  had  to  his  wife's  personal  estate ;  and  the  method,  however  intended  , 
originally  as  a  cautionary  provision  in  favor  of  the  wife,  had  some  times  proved 
inconvenient ;  nevertheless  custom  and  long  usage  had  sufficiently  established 
it,  and  his  Lordship  could  not  take  upon  himself  to  alter  U.  Brmmi  v.  EUcm^ 
S  P.  Wms.  205.  The  first  Yice-Cliancellor  (Sir  T.  Plumer)  also  said  it  was 
difficult  to  discover  the  ground  of  the  wife's  equity,  see  Lbyd  v.  WiUiams, 
t  Madd.  Rep.  458.  This  equity  however  is  now  clearly  established,  not  only 
against  the  husband  personally,  but  against  all  persons  claiming  under  him^ 
whetlier  by  operation  of  law  or  otherwise.    1  Madd.  Ch.  480. 

(R)  In  fiardon  v.  Dean,  2  Yes.  jun.  607,  the  wife  being  entitled  to  lOOOL    [  755  ♦  ] 
under  her  father's  marriage  settlement,  it  was  prior  to  her  marriage  settled   Wif<^9  equihf 
Uius:*-.500/.  of  it  were  to  be  paid  to  the  husband,  and  the  residue  to  be  {^  liJ^^^^l 
settled  upon  herself  and  children.    The  wife  being  entitled  to  other  property,  acquired  f»ro- 
no  notice  was  taken  of  it  in  the  setUement.    The  husband  having  become  P^>  ''  ^'^ 
bankrupt,  the  question  was,  whether  she  was  entitled  to  a  provision  out  of  ^^^^  before  ' 
such  other  properly  as  against  the  assignees,  or  was  barred  of  that  equity  in  marrtog'^f  M 
the  provision  made  for  her  by  the  settlement?    Lord  Alvanley  decided,  that  *^ ^^  j^*^  ^ 
the  settlement  did  not  bar  her  right  to  a  provision  out  of  her  other  property  t 
and  his  Lordship  admitted  that  the  equity  of  a  wife  to  have  a  provision  out  of 
her  trust  property  claimed  by  the  husband,  attached  upon  newly-acquired 
property  as  well  as  upon  property  which  belonged  to  her  before  marriage ;  but 
his  Lord:ihip  doubted  whether  the  wife's  equity  had  been  extended  to  a  trust 
of  real  estate,  to  which  the  wife  may  be  entitled  for  life.— There  is  good 
reason,  it  is  apprehended,  for  this  doubt. 

Lord  Rosslyn,  C.  put  the  rule  on  this  principle,  that  where  Ihe  persons  Lord  Rost%n*« 
claiming  in  right  of  the  husband,  however  meritorious  their  consideration,  are  ^xpreetiUm  ef 
obliged  to  come  to  an  equitable  jurisdiction  to  obtain  the  benefit  of  any  part 
of  the  property,  the  destination  of  which  is  for  the  enjoyment  of  the  husband 
and  wife,  the  court  will  not  apply  it  to  the  use  of  the  husband  only,  leaving 
the  wife  to  starve.  OsmmtU  v.  Prahert,  %  Yes.  jan.  682.  The  same  law  was 
distincUy  acknowledged  in  Freeuu^  v.  Paraley,  S  Yes.  424;  and  In  MUmee  ▼• 
i^mb,  5  ibid.  517. 

From  the  language  of  some  of  the  cases,  it  should  appear  that  the  juris-   Wififeeqmii^m 
diction  of  tiie  court  is  confined  to  cases  where  the  husband  or  the  persons  ^jV*  ^^^i^ 
claiming  under  him  are  plaintififs,  see  ante,  752,  n.  (M).    It  is  Imwever  now  bUl  to  ei^farce 
settled,  that  the  wife  by  her  next  friend  may  file  a  bill  on  her  own  accoputf  ^'i  tkemgh  eke 
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And  a  court  of  equity^  where  it  was  in  proof  that  a  hti»* 
band  had  ill*treated  his  wife,  decreed  the  interest  of  money. 


have  $ettlemeni  which  the  eourt  will  entertain  if  the  subject  be  of  equitable,  not  of  legal  cog- 

Irforemmruige  nlzance.  Thus,  in  Lady  EHbank  r.  MonioUeu,  5Ve».  737,  Lady  Cranstown 
whteh  u  xnade^    -,   ,.  f*.  ,  _^,,..^  - 

muAt  or  w&tcik  ^'^"  intestate;  possessed  of  large  personal  property;  leaving  two  brothers  and 

vfOB  not  m-  two  sbters  her  next  of  kin.  Lewis  Mootolieo,  one  of  her  brothers,  took  out 
tr!i«f  y«£r«"**.  ^^^^^  ^  admfnisCratton  to  her.  The  bUl  was  filed  by  Lady  EHbank,  one  o^ 
fttiaittoiu.  ^c  sisters  of  Lady  C,  against  her  husband  Lord  Elibank,  and  against  Mon- 

tolieu  the  administrator,  praying  an  account  of  the  plaintiff's  share,  and  tbat 
it  might  be  settled  on  her  ami  her  family.    MontoHen,  by  his  answer,  insisted 
n^n  retaining  tiie  plain  tiff 'a  share  towards  satisfaction  of  a  debt  due  to  him 
freni  tlM  plaintiff's  hnaband,  on  the  gnrand  of  a  provision  made  for  her  by 
settlement  previons  to  her  marriage  with  Lord  Elibank  ;  but  that  settlement, 
It  was  paeved,  was  not  adequate  to  her  fortune,  and  appeared  to  have  been 
made  upon  the  expectation,  that  by  cireumstances  to  occur  in  the  family  there 
wonM  be  an  opportumty  to  do  better  for  her  htdyship  at  a  future  period. 
The  question  was,  whether  the  plaintiff  was  entitled  to  the  relief  prayed  by 
her  bill,  as   against  Montolien  the  administrator,  under  the  circumstances 
atated  ?    Lord  Rosslyn  said  he  wished  to  consider  the  case.    On  a  future  day 
his  Lordship  delivered  judgment  as  follows  i*^**  The  only  difficulty  I  had  in  this 
dMMe  wae  upon  the  form  of  the  suit ;  whether  a  married  woman  by  her  next 
friend  conM  be  the  plaintiff  in  this  court    With  respect  to  the  point  made 
by  the  answer  of  Montolieu,  that  he  had  a  right  to  retain  against  the  debt  of 
the  husband',  being  possessed  of  the  fund  as  administrator,  and  the  wife  being 
o«»  ef  the  next  of  kin,  I  am  clearly  of  opinion  the  defendant  had  no  right  to 
Mftain.    The  administrator  is  trustee  for  the  next  of  kin :  the  plaintiff  being 
one  of  them,  if  she  has  any  equity  against  her  husband  with  regard  to  this 
money,  tbat  equity  will  clearly  bar  any  right  of  retainer  he  can  set  up  to  the 
pffoperty,  of  which  he  became  administrator.    With  respect  to  the  only  diffi- 
culty I  had  upon  the  point  of  form,  if  she  to  entitled,  and  there  is  no  way  of 
asserting  her  right  against  her  hns1>and  except  by  a  bill,  tbat  objection,  I 
tfrink,  doee  not  weigh  imtch.    If  the  defendant  Montolieu  had  done  what 
would' have  been  the  natural  thing,  and  the  right  thing,  and  what  he  certainly 
[  756  ^  1     would  have  done,  but  for  bb  own  interest,  he  would  have  been  the  plaintiff^ 
desiring  the  conrt  to  dispose  of  the  fund  for  the  benefit  of  Lady  Elibank,  or 
to  protect  ber  interest  in  it    Then,  upon  all  the  circumstances,  it  is  very 
dear,  if  it  had  come  before  the  court,  it  would  have  been  matter  of  eoorse  to 
have  pronovnced  on  her  equity  on  the  bill  of  the  administrator,  praying  tfiat 
tie  money  In  his  hands  might  be  properly  disposed  of;  and  I  would  not  have 
soffered  this  money  to  be  paid  to  Lord  Elibank  without  making  a  provision  for 
her;  for  the  provision  upon  ber  marriage  was  clearly  not  adequate  to  her 
fortune  ;  and  it  is  clear  that  provtoion  was  made  upon  the  expectation,  that  by 
circumstances  to  occur  in  hU  family,  there  would  be  an  opportunity  to  do 
l>etter  for  her  at  a  future  period.    The  difficulty  is,  that  it  is  very  unusual 
inr  point  of  fbrm,  the  bill  coming  on  the  part  of  the  wife  instead  of  the  hus- 
band/'   Declare  therefore,  added  Lord  Rosslyn,  **  that   the  defendant  Mon- 
toliea  l»  not  entitled  to  retain  the  plaintiff's  share  in  satisfaction  of  her  bus- 
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fvi  of  her  portions^  to  b^  pud  her  for  her  separate  maifite- 
nance  (o)  (s), 

(•)  iMff  Oaeenden  v  Sir  Jmm$  Qxauknf  t  Vera.  499. 


band's  debt ;  but  that  ancb  chstribntive  share  of  Lady  Cranstown's  fortone 
accrauif  to  the  plainti^  as  om  of  her  next  of  kio,  is  subject  to  a  fiu-ther 
provisiiMi  i*  fiivor  of  the  plaistiff  a«d  her  ohUdreo ;  the  settlement  made 
afwn  her  marriage  being  inadequate  to  the  fortune  she  tbea  possessed.  And 
let  it  be  referred  to  the  Master  to  take  the  accounts,  and  to  see  that  a  proper 
aettlement  is  made  on  the  plaintiff  and  her  children ;  regard  being  had  tathe 
esteot  of  her  fortune  and  the  settlement  already  made  open  her." 

It  is  abot  oheenmbie,  tlmt  in  EUk  t.  mU,  (i  Snppw  Tin.  Abr.  475,  pt  4)  And  in  metm 
the  court  entertained  a  suit  by  the  wife  to  restnin  her  husband  from  assigning  <'i"^  eoitrtwiU 
or  transferring  for  valuable  consideration  her  equitable  property,  and  granted  ^^  ^^^  ^* 
an  injunction,  ordering  the  husband  to  make  proposals  for  a  settlement    And  gigning,    Sed 
In  lUbertg  ▼.  Roberig^  t  CokIs  Rep.  4tfl,  the  Master  of  the  Rotts  granted  an  V^ 
Injnnclion  for  the  VOut  purpose,  in  oider  to  pierenl  the  necessity  of  new  par- 
ties.    Bnt  he  said  he  desired  to  be  understood,  that  he  did  not  make  the  order 
under  an  idea  that  a  purchaser  or  assignee  of  the  husband  for  valuable  con- 
eideratlon  of  the  wife's  property,  could  put  himself  hi  a  better  situation  than 
the  husband ;  and  his  Honor  added,  that  the  mere  be  thought  upon  the  sub- 
ject the  more  he  was  satisfied  that  such  an  assignee  must  be  subject  to  the 
tame  equity.    Bnt  the  principle  for  grantmg  the  faijanction  in  tiie  tw»  last 
cases,  says  Mr.  Roper  (l  Rop.  Bar.  6c  Fem.  960)  is  very  qneationaUe ;  for  if 
the  husband  had  a  rigtit  to  sell  his  wife's  equitable  choses  in  action,  there  is 
no  reason  why  he  should  be  prevented.    And  in  Puherl^fl  ▼.  Puhertrftp 
Id  Ves.  84,  Lord  Eldon  refhsed  to  enjoin  the  husband  from  selling  propetty 
•f  which  he  had  previonsly  made  a.  volantaiy  settlement,  after  marriage,  upon 
his  wife  and  children. 

(S)  The  case  was  this :— By  articles  on  the  marriage  of  A.,  with  B.  her    Wifa  entitUd 
hasband,  the  sum  of  600(M.,  part  of  her  fortane,  was  agreed  to  be  hdd  out  ^jl^^^T^  ^ 
in  lawii^  and  aettlnd  eftlk  for  lilh,  then  on  A.  for  Mfie,  with  cemainden  over  |,^|j  keruM  U 
bs  strict  settkttient.    The  nHMcy  waa  left  in  tfie  bank  till  the  purchase  conid  compel  lur  to 
be  made,  stthjeet  to  the  tnials.    A*  being  obliged  to.  lenre  B.  hi  eonaeqnenco  '''^  ^^* 


of  hiscmel  and  nnhnndaome  trcnAment,  filed  a  hill  for  the  performanee  of  tha 
mnraiagB  contract^  and  toi  have  an  allowance  foe  maintenance^  and  a  caosi 
hill  wae  filed  by  IW  to.  haie  the  money  placed  oot  at  interest,  nntil  a  pnrdlase 
eonld  be  nu^.  The  ill  treatment  of  the  wife  havfaig  been  fully  proved,  the 
oovrt  decreed  the  60(MI.  to  be  laid  out,  with  her  consent,  in  a  purchase,  and 
anltl^  pnmuant  to  the  arUeles,  and  the  interest  in  the  mean  thne  to  be  paid 
to  her,  so  kmgaa  she  lived  separate.— In  this  ease  it  is  oheervable,  ^atthe 
court  deprived  the  husband  ef  the  interest  of  Mo  mff^t  fortnne,  althongh  it 
was  directed  by  the  artiolos  to  be  paid  to  bUn  for  lifo.  On*  the  same  principle 
igjtrp  rffK»ii]^if  ^hf^  cmfif  of  ypf'ff^'^fftf  y  Ctilhw,  t  Vfrwi  75T.  Wfitkm  ▼.  Witit- 
leyiis,  «  Atk.  96.  SUeeh  v.  Thorington,  t  Yes.  569.  Atkertim  v.  NotreK,  1  Cox 
C:  C.  n9;  and  9Vright  v.  Morley^  11  Ves.  93.  These  eases  proceed  on  the 
ground,  that  the  law  having  given  to  the  husband  the  personal  estate  of  his 
wife,  te  enable  him  to  maintahi  her  and  the  children  of  the  marriage,  it  fol-  ^ 
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Same  law  if 
hutbandf  or  Ids 
atsignee  nu8 
for  wife's  jtro- 
periy  which  is 
in  tnutee'a 


And  it  has  been  settled  by  a  variety  of  cases,  that  wher6 
property  of  the  wife  is  in  the  hands  of  trustees  or  in  a  court 
of  equity^  and  cannot  be  attained  but  in  equity,  assignees  at 
law,  or  assignees  of  the  husband's  general  property,  have  not 
a  better  interest  than  he  has  (p);  and  therefore  the  court  will 
not  extend  its  arm  to  give  such  general  assignees  any  part  of 
the  wife's  property  which  they  cannot  come  at  without  the 
intervention  of  the  court,  unless  they  oflfer  a  consideration  by 
way  of  allowance  out  of  it  for  her.  Such  court  considering 
the  property  which  the  husband  takes  in  right  of  his  wife,  aa 
in  itself  a  provision  for  the  maintenance  of  both  by  a  title  that 
gives  him  and  her  a  joint  enjo3anent. 


Same  lam  .  Upon  this  ground  a  court  of  equity  refuses  its  aid  to  as* 

mgneea  qfbank-  signees  of  a  bankrupt,  to  enable  them  to  procure  trust  money, 
**^*  which  they  cannot  come  at,  but  by  application  to  such  court 

to  act  against  the  trustees,  unless  they  offer  to  make  a  rea- 
sonable and  proper  provision  thereout  for  her  (q). 

Bill  of  wife  far      Thus,  where  A.  married  B.  who  became  a  bankrupt  (r),  and 

annuity  bond  .  ai.»  ..  111.  t  •ii^ 

detained  by  her  a,t  the  time  of  his  last  examination,  he  delivered  up,  with  the 
Mneee  tn  "  ^^^^  ^^  ^^^  estate,  a  bond  which  was  given  to  A.,  in  trust  to 
^^idT^liJ*'  secure  the  p^iyment  of  an  annuity  of  40/.  a  year  to  A.,  during 
they  will  make  the  joint  lives  of  herself  and  another  person.  She  brought  a 
A«r.  portion  of  500/.  to  the  bankrupt,  and  had  nothing  to  subsist 


(p)  Vide  Ball  ▼.  Montgomery ^  4  Bro. 
C.C.  339.    $;  Yes.  Jan.  191. 

(9)  BoeviUe  v.  Brander,  1  P.  Wms. 
438.  Ex  parte  Coyeegame^  1  Atk.  192. 
Grey  v.  Kentish,  ibid.  180.  Jacobean 
V.  WiUiamSy  1  P.  Wms.  383.  [Miles 
V.  WiUiamSy  ibid.  «49.]  WorraU  v. 
MarUoTy  ibid.  4th  edit.  459,  n.  (l). 
OsweU  ▼.  Proberty  2  Ves.  jan.  680. 
Burdon  v.  Deauy  ibid.  607.  Freeman 
V.  ParsUyy  3  ibid.  421.  Pringle  y. 
Hodgsout  ib.  618,  [et  per  Lord  Rom- 
lyn,  in  this  latter  caae,  **  tlie  assignee 


at  law  has  a  right  to  the  chose  in  action 
of  the  wife ;  and  the  law  reduces  it 
into  possession.  The  bankropt  laws- 
give  over  ail  that  the  husband  had 
or  could  dispose  of  to  the  assignees.*' 
This  was  cited  and  approved  of  bf 
8ir  W.  Grant,  in  Mitford  y.  Mitfordf 
9  Ves.  98,  who  added,  "  the  property- 
is  vested  by  law  in  the  assignees,  and 
the  question  of  survivorship  is  quite 
laid  aside  by  the  battkruptcy.''-^£d.] 
(r)  Ex  parte  Coysegamsy  1  Atk.  2<T« 
1  Co.  Bank.  Laws,  323. 


lows,  of  a  consequence,  that  if  be  desert  her  and  leave  her  destitute,  or 
compel  her  to  leave  him  from  cruel  treatment  or  gross  misbehaviour^  hit 
interest  in  her  personal  property  will  be  suspended. 


AND   THE   HUSBANDV  INTEREST,    &C.  757  a 

on  but  this  annuity,  and  prayed  by  her  petition,  that  the  as- 
signees might  deliver  the  bond  to  her  trustee,  and  that  the 
arrears,  of  the  annuity*  and  all  future  payments  might  be  paid 
to  her/  And  the  Lord  Chancellor  ordered  accordingly,  con- 
sidering the  creditors  as  standing  in  the  place  of  the  husband^ 
fudd  not  entitled  any  more  than  he  would  have  been,  in  case  he  [  758  ] 
was  no  bankrupt,  to  the  annuity,  without  making  a  provision 
for  her. 

In  this  case.  Lord  Hardwicke  seems  to  have  considered 
[the  whole  of]  this  annuity  as  no  more  tHan  a  fair  provision 
out  of  the  wife's  portion  (t). 

And  the  same  principle  applies  to  trustees  of  the  property  Hnahand'a  aa-- 
of  a  person  whose  wife  is  entitled  to  personal  property,  so  rupicy,  or  un- 
pred^camented,  under  a  general  assignment.  ^ruft,  entitled 

to  wife's  upa- 
rate  estate  on 

— — — — ~ ~.  making  jtrovi' 

rioH  for  her. 

(T)  As  to  the  qaaotom  of  proviaioo  for  the  wife  in  these  cases,  the  nsnal   As  o  general 
coarse  appears  to  be  to  allow  her  ha^f  the  property  in  dispote,  as  between     .  f'  •^'/^•P»;<»- 
berself  and  assignees  in  bankraptcy.    Broicn  y,  Clark,  3  Ves.  168.    PringU  v.   of  half  her  pro- 
Bodgsouy  lb.  6«0.      Wright  v.  Morley,  ib.  1«1 ;  bnt  whether  a  different  pro-  /»«*'y»  «"  ««- 
portion  would  be  decreed  against  a  porcfaaser  for  value,  no  case  warrants  even 
a  conjecture.    Indeed,  the  point  itself,  that  a  wife  is  entitled  to  a  provision 
against  a  purchaser,  is  not  yet  finally  settled,  see  post,  796,  in  notis.    In  Os- 
weU  V.  Probert,  t  Ves.  jun.  68S,  where  the  wife  was  entitled  to   the  interest 
only  for  her  life,  Lord  Rosslyn  said,  it  was  not  easy  to  divide  an  income,  for 
half  an  income  was  not  a  maintenance.    Creditors  were  extremely  handsome 
upon  these  occasions.    It  was  much  better  to  refer  it  to  them.    His  Lordship 
did  not  like  to  judge  of  it.    "  Declare,  therefore,*'  he  added,  <<  that  the  in- 
terest of  the  bank  annuities  belong  to  the  wife  for  life  ;  and  that  a  provision 
is  to  be  made  for  her,  and  refer  it  to  the  Master  for  a  proposal."    Lord  Hard- 
wicke, indeed,  in  Coyse^ame^  Ex  parte,  l  Atk.  I9t,  gave  the  wife,  against  the 
assignees  of  the  bankrupt,  the  whole  of  the  annaity  belonging  to  her  before 

• 

marriage.  Also,  in  Vandenanker  v.  Desborovgh,  t  Vern.  96,  the  Court  gave  the 
whole  to  the  wife  against  the  assignees.  But  these  cases  have  not  been  followed 
by  the  modern  determinations.  Where  on  a  bill  filed  by  the  assignees  of  the 
bankrupt,  to  recover  money  to  which  tlie  bankrupt  was  entitled  in  right  of  his 
wife,  the  usual  reference  was  made  to  the  Master  to  consider  of  proposals  for 
a  settlement  on  the  wife  and  children,  the  Master  approved  of  a  settlement 
of  the  whole  property  on  the  wife  and  children.  Exceptions  were  taken  to 
his  report,  and  allowed,  and  the  Master  was  directed  to  review  his  report, 
Bere^ord  v.  Hobson,  1  Madd.  Rep.  369 ;  and  note,  the  proposal  to  the  Master 
no  At  be  nade  by  the  assignees,  Lmmb  v.  MUneSf  5  Ves*  521* 

Vol.  II.  R 
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TkiS9,  where  a  sum  of  money  was  devised  m  trust  to  to 
pkced  out  at  interest  (s),  and  the  interest  to  be  paid  after  the 
death  of  the  testator*B  niece  S.  T.  widioot  leanring  children  te 
the  defendant  C.  M*  during  her  life^  and  after  her  decease 
the  principal  to  go  to  her  children.  S.  T.  died  in  the  life  of 
tlie  testator,  without  children.  The  hvtsband  of  C.  M.  being 
indebted  to  several  persons,  miule  a  general  assignment  to  the 
plaintiffs  as  trustees  of  his  stock  in  trade,  debts,  and  other 
effects  whatsoever  in  trust  for  themselves  and  the  rest  of  the 
creditors.  Afterwards  the  plaintifis  filed  their  bill  against  the 
evigiRal  trustees  of  the  money  and  against  C.  M.  and  her 
husband  praying  to  be  paid  the  interest  anA  dividends  on  these 
trust  monies,  until  they  should  have  been  paid  their  Aill  de- 
mandev  The  question  was,  whether  the  plaintifis  were  entitled 
to  Aese  dirridends  without  making  a  provision  for  C.  M.  fop 
[  759  }  life.  Et  per  his  Honor  the  Master  of  the  RoHs.  This  is  a 
general  assignment  by  W.  M.  of  all  his  effects  to  the  plaintifis 
in  trust  for  his  creditors.  And  it  comes  to  this,  whether  die 
assignees  are  entitled  to  the  interest  of  the  funds  for  the  life 
of  the  wife.  The  assignment,  in  this  case,  being  equivalent 
to  an  assignment  in  law  by  bankruptcy,  I  cannot  see  why  the 
court  should  not  admit  the  same  equity  of  calling  on  the  as- 
signees, to  make  a  provision  for  her.  The  assignees  are  not 
entitled  to  the  annuity  without  making  such  provision.  If  the 
parties  cannot  agree,  I  can  only  say,  I  cannot  assist  the  as- 
signees to  get  it  without  their  making  a  provision. 

Aigignmeiu  qf  So  an  assignment  of  ail  the  wife's  property  to  a  creditor  of 
pernio  acre-  ^^  husband,  would  not  be  aided  in  equity,  unless  some  pro- 
«K/or  of  huf'    vision  were  thereout  made  for  her. 

banir9  unaidea 
in  equity  f  unless 

provide  for  This  point  occurred  in  the  case  of  Jewson  v.  Moulson  (t). 

^^'  There  V.  married  a  lady,  entitled  under  her  father's  will  to 

one-fifth  part  of  his  whole  estate,  consisting  of  two  fireehold 
houses,  &c.  which  was  directed  to  be  turned  into  money,  but 
made  no  provision  for  her  by  way  of  settlement.  Soon  afier^ 
wards,  Y.  made  an  assignment  of  all  the  share,  which  in  right 
of  his  wife  he  was  entitled  to  in  her  father's  personal  estate,  to 

(*)  Pryor  v.  HUl,  4  Bro.  C.  C.  139*  (0  9  Atk.  418. 


ittm  TM  mrMA}A>'»  interbst,  &c.  7S9a 


ar  fmnd  creditcyr,  afnd  at  a  sttt^seqnent  period  ina<{e  a  se^ofid  J^tbiw^ 
afesigmnent  of  hb  wifeV  share  to  trustees,  for  tKe  benefit  of  aff  mutmit. 
Ms  creditors'  in  general.  During  this  period,  the  wife  was- 
uttder  age,  and  the  executors  did  no  act  to  settle,  or  make  any 
£vision  of  the  father's  personal  estate.  The  question  was, 
whether  the  wife,  who  waa  totally  unprovided  for,  should  not 
h&ve  a  maintenance  secured  to  her  out  of  her  share  of  her 
fkther's  personal  estate,  before  it  was  applied  in  payment  of 
the  bond  creditor,  and  the  rest  of  the  creditors  of  the  hus^ 
band  ?  and  Lord  Hardwicke  said,  as  to  the  last  of  these  as- 
signments, it  did  not  difier  from  the  case  of  assignments  of 
bankrupts ;  for  it  was  in  the  case  of  a  failing  m^n,  and  fell 
exactly  under  the  same  reasoning  of  an  assignment  of  a  bank- 
rupt's effects  for  his  creditors  in  general;  because  here  he 
assigned  all  his  right,  title,  &c.  and  consequently  it  was  ex- 
actly upon  the  same  footing. 

As  to  the  first  assignment  to  the  bond  creditor  (tr),  to  be 
sure,  that  was  different  from  the  other,  and  likewise  differed 
in  sereral  circumstances  from  aU  the  cases  decided. 

In  the  first  place,  here  was  a  mixed  fund  (a?),  arising  out  of  [  760  ] 
real^  as  well  a»  personal  estate ;  for  though  the  father  indeed, 
by  his  will,  directed  the  estate  to  be  sold  and  turned  into 
money,  yet  all  the  children  together,  when  they  came  of  age, 
might  hav^  said  to  the  trustees  of  the  will,  llet  us  take  the  real 
estate  as  it  is,  notwithstanding  the  testator  Erected  it  to  be 
sold.  Besides,  the  wife  was  an  infant  when  she  married,  and 
likewise  during  all  these  transactions;  and  consequently,  a 
particular  object  of  the  care  of  that  court. 

Besides  too  (y),  this  was  not  an  assignment  of  a  term  for 
years,  or  a  specific  thing,  but  an  assignment  at  once  of  all  her 
fortune,  and  which  the  husband  could  not  reduce  into  posses- 
8k>n,  without  the  assistance  of  the  Ck>urt  of  Chancery,  neither 
had  diere  been  any  division  made,  or  even  an  account  taken 
of  the  testator's  estate,  which-  could  bind  the  parties. 


(«)  Jmmm  ▼.  MMmr,  t  Atk^  418.  (x)  Ibid.  (y)  Ibid. 
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assignees  touch  the  money^  unless  they  &st  make  a  f»m»\(m 
for  the  wife.  I  will  put  this  case ;  suppose  the  husband  liviiig 
and  no  bankrupt,  and  he  had  paid  off  the  1501.  and  had  died^ 
would  the  representative  of  the  husband  have  been  jentitled  ? 
I  am  of  opinion  not,  as  it  was  in  the  nature  of  a  pledge,  bfJt 
it  would  have  been  the  wife's  by  survivorship,  or,  if  the  hus- 
band had  died  without  redeeming  the  estate  of  his  wife,  she 
would  have  been  entitled  to  have  had  this  estate  disen* 
cumbered,  and  the  estate  would  have  survived  to  her.  The 
particular  eusignee,  hamng  taim  wUh  notice  of  ike  equity  jof 
the  wife,  and  the  assignees  under  the  commission  talcing  it 
suited  to  the  same  equity  mih  the  partiadar  assignee.  I  am 
pf  opinion  it  is  her  property ^  and  therefore  shall  direct  the 
South  Sea  annuities  to  be  transferred  to  her  (u).    . 

And  tbe  cases  of  TWorv.  Samyne  before-^nentioned  (^),  an4 
Povey  V.  Amhursty  are  cited  in  support  of  this  distinction. 

The  facts,  in  the  latter  case,  were  as  follow : 
Creditor  •6-  A.  had,  by  his  will  (/),  given  1000/.  to  B.  whilst  sole,  after- 
wunifrom  hus-  wards^  ou  her  marriage  with  C.  it  was  agreed,  that  TOO/,  ef 
^^almey  ^^  kgacy  should  be  applied  towards  payment  of  his  debtsL 
iUcrted  toU  After  the  marriage,  C.  without  his  wife,  assigned  the  remaining 
mui  reniue  {{f  300/.  to  the  plaintiffs,  who  were  creditors  likewise,  and  tihey 
iSiM  wife, '  brought  this  biU  against  C.  and  his  wife,  and  the  executors  of 

A.,  to  have  a  satis&ction  of  their  debts  out  of  the  remaining 

(e)  Ante,  720, 1.  Pre.  Ch.  3S5.    S,  C.    Gilb.  Eq.  Ca. 

(/)  Pwey  Y.  Broum  mtd  Andmrst,      80. 


C&rreeticm  qf  (U)  Lord  Batlinrst,  C.  in  Gayner  Y.fVilkineMy  S  Dick.  494,  «ai4,  thU  ca^ 
ea$e  m  text.  of  Greif  r.  Kentish^  was  '<  arrant  nonsense,"  as  reported  by  Atkyns — the  re- 
port from  whence  the  text  is  taken.  Some  of  the  mistakes  are  corrected  by 
Mr.  Cox,  in  his  edition  of  P.  Wms.,  see  1  P.  Wms.  458,  n.  (l).  Thns,  tlie 
hnsband  of  EUiabctfa  Eentish  is  supposed  by  the  report  in  Alkyns  to  be  IIk 
bankrupt,  whereas  it  appears  by  the  Register's  Book,  that  the  bankrupt  was 
one  Crispe,  who  married  one  of  the  two  children  of  Elizabeth  Kentish,  and  who 
made  the  assignment  to  Barratt  (as  mentioned  in  the  report),  in  the  mother's 
life-time,  and  Crispe  having  died  before  the  mother,  his  wife  upon  her  mother's 
death  petitioned  to  liave  her  share  of  the  South  Sea  annuities  transferred  <o 
her,  which  was  ordered  accordingly,  notwithstanding  the  opposition  of  the 
genera!  assignees  of  Crispe.    Reg.  Lib.  A.  1748,  fo,  5Sf . 


jSOOL,  and  it  was  ^decieedi  that  an  account  should  be  takeo^ 
and^  upon  the  plaintiffe  proving  themselyes  real  creditors^  and 
that  tiie  assignment  was  bond  Jide,  they  were  to  have  a  satis- 
faction aocord«^y^  and  the  residue^  if  any^  of  the  SOO/.  ^aa  .   . 
to  be  naid  out  tor  the  benefit  q{  the 


And  L(Nxi  Thurlow,  in  4he  case  ef  Wotrai  v.  MarhuTt  and  i^rd  Th^Uno 
Bu»lm0n  ▼.  PeU(jg)9  seens  to  fiivor  this  distiactioat  fer  he  said  that  wife  «•< 
that  he  had  comsidered  the  several  cases  upon  the  subjeot,  ^^i^^g  * 
and  did  not  find  it  any  where  decided :  that  if  the  husband  ^^inat  faw- 

bandit  asngfue 

niade  an  actual  assignnent  by  caniract  for  a  wdmable  om^-  far  tak^{gi), 

dderation^  die  asognee  diould  be  bound  to  make  any  pro* 

vision  for  the  wife  out  ^  the  property  assigned;  but  that  a 

court  of  equity  had  much  greater  consideration  iot  an  assign* 

meat  actually  made  by  contract,  than  for  a«  aasigpiment  by 

mere  operation  of  law ;  for,  as  to  the  latter^  his  Lordship's 

opinion  was,  that  when  the  equitable  interest  of  the  wife  was 

transferred  to  the  creditor  of  the  husband,  by  mere  operatioiL 

of  law,  he  stood  exactly  in  the  place  of  the  husband,  and  wa$ 

subject  precisely  to  the  same  equity  in  respect  of  the  wife* 

But  in  may  be  observed,  in  answer  to  these  cases,  that  ipl  OftftfrMiuw  mi 
Grejf  V.  Kentish,  the  question  arose  on  a  fiituue  and  conti^geiat  ti^  ^'  ^"" 
interest,  whkh,  by  die  death  of  the  husband,  before  the  con« 
tingendes,  survived  to  the  wife;  the  case  of  Tudor  v*  Samj^ 
being  an  assignment  of  a  term  for  years,  was  governed  by  th^ 
resolution  in  Sir  Edward  Turner's  cases  and  the  case  of 
Povey  V.  Amhurst  (h),  was  probably  determined  \xpom  the 
ground,  that  the  legacy  was  then  considered  as  a  chose  in 
action,  and  so  recoverable  at  law  by  the  husband ;  but  it  has 
heen  of  late  decided,  that  this  was  an  erroneous  opinion) 
that  courts  of  law  have  no  jurisdiction  over  this  subject ; 
and  that  an  action  for  a  legacy  cannot  be  supported  (x) ;  and 

(jf)  Vide  1  Cox  P.  Wms.  459,  note  (1> 

ISS)  IT^e   contrary  was    settled  before   Lord  Tharlow's  time,  see  infra, 
p.  765,  til  fio<t«.— £d.] 
(A)  Vide  t  Atk.  180. 


(X)  An  action  does  not  now  lie  by  a  hnsband  for  a  legacy  in  right  of  his 
wife,  though  such  an  action  might  have  been  maintained  at  one  time,  per 
Lord  Rosslyn,  in  BImaU  v.  Besikmd,  b  Ves*  516. 


.-763  a  CHAP.  XYii.     OF  mortgaoe  of  a  wife's  estate, 

the  Master  of  the  Rolls,  in  the  case  of  like  v.  Bererford  (t), 
denied  the  authority  of  this  case  on  that  ground. 

Rtference  to         An^  although  there  is  no  case  in  print,  in  which  the  first 
*"'"3^r'f **  ^***  point  to  which  allusion  was  made  by  Lord  Thurlow,  in  the 

^  Sululmry  v.   *  "^  ^ 

Newton.  before-mentioned  cases,  has  been  decided,  yet  I  have  great 

reason  to  think  that  this  question  was  determined  by  Lord 
Keeper  Henley,  in  the  case  of  the  Earl  of  SaUsbury  v.  Newton ^ 
et  aF  {k)  which  came  before  the  court,  the  2d  of  July,  1769. 
It  appears,  from  the  Register's  minutes,  that  the  end  of  the 
[   764    ]     bill  filed  in  this  case  (/),  was  to  have  the  fifth  part  of  the  per- 
sonal estate,   and  of  the  money  arising  by  sale  of  the  real  es- 
tate of  John  Blewit,  deceased,  to  which  William  Durham,  the 
husband  of  the  defendant  Ann,  was  entitled  in  right  of  his 
wife,  applied   towards  satisfaction  of  the  plaintiff*  *s   debt  of 
1594/.  15^.  ll|cf.  and  interest,  and  if  not  sufficient  to  satisfy 
the  same,  to  have  the  real  estate  of  William  Durham  sold. 
Et  per  curiam^  let  it  be  referred  to  the  Master  to  inquire  what 
fortune  the  defendant,  Catharine  Durham,  the  widow,  is  en- 
titled to,   either  by  virtue  of  the  wiD  of  James  Blewit,  her 
father,  or  under  the  articles  made  antecedent,  upon,  or  after 
his  marriage,  and  to  make  her  election  before  the  Master, 
whether  she  is  to  take  under  the  will  of  the  father,  or  under 
the  articles.      Let  the  Master  see  whether  W.  Durham,  de- 
ceased, the  husband  of  the  said  defendant,  Catharine  l>urham, 
hath  made  any  settlement  or  provision  for  her  or  her  children ; 
and  if  not,   let  the  Master  consider  what  will  be  a  proper 
provision  to  be  made,  by  or  out  of  her  fortune,  upon  her  and 

(t)  3  Ve«.  5l«.  (Q  Et  vide  Wenmat  ▼.  Ma$on  (Y), 

{k)  Earl  of  Saligbury    v.    Newton,      Triu.  Vac.    1765,    stated  1  Cox,  P. 
[see  the  note  to  p.  765.— Ecf.]  Wms.  5th  edit.  45Q,  in  note. 


Wife  entitled         (Y)  This  case,  as  stated  by  Mr.  Cox,  is  long  and  complicated.    It  appears, 

to  aeltUment      ^jj^j  jj,g  hosband  and  his  wife  assigned  her  interest  in  a  legacy  to  secure  to  A. 

agaimt    asstg-  ®  ®    -^ 

nee  for  value*     SOOl,  which  A.  became  liable  to  pay  in  consequence  of  his  being  surety  for  the 

.  husband  in  a  bond  for  that  sum.    Upon  the  bill  of  A.  against  the  husband  and 

wife,  and  the  assignees  under  a  commission  of  bankruptcy  which  had  issued 

against  the  husband,  for  payment  of  this  debt  out  of  the  wife's  share  in  ber 

legacy,  it  was  so  decreed,  subject  to  the  settlement  of  a  part  upon  the  wife 

and  children,    i  Cox's  P.  Wms.  ubi  supra. 


AND   THE   husband's   INTEREST^    &C. 


764^ 


her  children^  and  the  Master  is  to  state  the  same,  with  his 
opinion  thereon,  to  the  Court ;  and  thereupon  such  further 
order  shall  be  made,  relating  thereto,  as  shall  be  just;  and 
the  reference  proceeds  and  gives  a  variety  of  other  directions. 
But  though,  from  the  nature  of  these  directions,  no  doubt 
can  be  had  but  that  this  case  must  have  come  on  again  for 
further  directions,  yet,  upon  an  inspection  of  the  Register's 
Book,  nothing  further  is  to  be  found  of  this  cause. 


V. 

Ifewt9n> 


But  among  several  manuscript  cases  collected  by  the  late 
Mr.  Feame  on  this  subject,  and  which  induced  me  to  inquire 
after  this  case,  I  find  the  case  and  judgment  thereon  stated  as 
follows : 


€t 
%i 

€i 
€i 
€i 
U 
tt 
91 

si 


SaUsbury, — Trinity  Term,  1769.  "  A  married  woman  being 
entitled  to  a  certain  sum  of  money  in  the  hands  of  trustees 
or  executors,  the  husband  having  made  no  provision  for  his 
wife  and  children,  and  being  in  debt  to  the  Earl  of  Salis- 
bury, assigns  over  this  money  to  a  trustee  of  the  Earl  in 
trust  for  the  Earl.  The  husband  after  dies,  without  making 
a  provision  for  his  wife  and  children,  and  the  trustees  re- 
fuse to  pay  this  money  to  the  Earl,  and  for  which  a  bill  was 
brought.  But  the  Keeper  refused  to  give  him  any  relief^ 
as  no  settlement  was  made  by  the  husband  on  his  wife  and 
children,  and  the  Earl  could  be  in  no  better  case  than  the 
husband,  who^  if  he  had  applied  to  the  court  for  this 
money f  the  court  would  have  put  terms  on  him"  (z). 


[  765  ] 


(Z)  This  case  has  been  lately  reported  by  Mr.  Eden,  aqd  is  decidedly 
hostile  to  the  s apposition  of  the  learned  author,  as  expressed  in  pai^s  763,  4, 
who,  however,  was  not  withoat  much  anthority  for  his  opinion.  This  appears 
to  be  the  first  case  which  distinctly  established  the  eqnity  of  the  wife  to  a 
provision  oat  of  her  own  fortune,  against  the  particular  assignee  of  her  hns- 
band  for  valoable  consideration.  It  was  to  the  following  effect :— The  defen- 
dant, Mrs.  Dnrham,  was  entitled  to  the  sum  of  2000^  as  her  portion  under 
her  father's  noarriage  settlement,  or  to  a  legacy  of  6001.  under  his  will,  which 
was  given  to  her  in  lien  and  satisfaction  of  her  portion.  Her  husband  being 
indebted  by  bond  to  the  plaintiff,  assigned  to  Sir  M.  L.  in  trnst  for  the  plain- 
tiff, «1I  and  every  thing  he  was  entiUed  to,  in  right  of  his  wife,  for  payment 
and  satisfaction  of  the  said  bond,  and  died  without  making  any  provision  for 
his  wife  and  children.  The  bill  was  filed  against  the  wife's  trustee  for  an 
assignment.    £t  per  Lord  Keeper  Henley  :— If  the  husband  himself  bad  come 


m/e  entUUd 
to  proviium 
againMt  parti' 
cilar  auignee 
of  kuBhand, 
tohOf  for  valae, 
hod  amgmed 
the  whole  equit' 
Me  interest  of 
hie  wife  with 
other  property 
qf  hie  own  g^ 
nerallff* 
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Hw^tmi^g  ma-        And  in  ihe  case  of  Pope  v.  Crushato  (m\  his  Honor  said,' 
ifw^'tfi^.  he  ho|ied  it  vocdd  he  understood  that  a  husband  could  not,  hf 

aasigiuag  his  wife's  ^operty,  bar  her  of  ^uay  equity  she  ndgbt 
h&ye  in  it ;  *th«t  iie  shoidd  never  aubsoctte  to  the  contrasy 
doctrine* 

(«)  4  Bl«.  C.  C  52€i. 


P.  765        into  this  court,  the  court  would  have  compelled  him  to  make  a  settlement,  and 
eaniimted,      his  assignee  cannot  be  in  a  better  situation  than  he  himself  would  have  been 
In.    The  assignees  -of  a  bank  rapt  hate  an  assignment  of  his  estate  by  «■  act 
af  ^acUamefit,  which  is  .stronger  than  the  pcea^at  ca«e ;  »nd  yet  if  they  csnaa 
here  for  a  legacy  or  portion  due  to  the  wife,  thi^  court  will  take  care  that  a 
provision  is  made  for  her.    Many  of  the  cases  cited  are  not  cases  of  a  wife 
unprovided  for.    It  must,  therefore,  be  referred  to  the  Master,  for  the  widow 
to  make  her  election  whether  to  take  under  the  will  of  her  father,  or  by  the 
arlidci  'f  and  tfcat  the  Maaler  may  io^oire  if  there  is  any  settanait,  aoA  if 
aot,  that  he  mayfoasider  of  a  pjooper  teltlcmentAAd  provision  for  the  wifo 
and  children,  and  that  the  overplus,  if  any,  be  |»aid  to  the  plaintiff  in  satis- 
faction of  his  bond.    Earl  tf  SalUhury  v.  Newton,  1  Eden,  570. 
A$^igmment  im      !»  the  sn4Me<}nent  case  of  G^yner  w»WUkinmm,  2  Dick.  4l91.    S.€*  4-Bro. 
kankrvpicy  no     q^  q  ^^  „,  ^^  L^pj  Batborst,  C.  said,  that  {Mirtioalar  asstgBaaents  lia4  aoae- 
^nth^ent  U'     times  been  supported  but  not  generally.    No  instance,  however,  appears  im 
giicy,  vMch,      the  books,  where  a  particular  assignment  has  been  disallowed.    It  is  probabUi 
T'vT^bv^^     therefore,  that  his  Lordship  was  referring  to  some  manuscript  case  with  which 
bankruptcy  6c-  ^®  profession  are  not  acquainted.     In  Gayner  v.  ffljfciimni,  ahi  supra,  Ibe 
€om€»  tested.      question  was,  whether  a  contingent  legacy  of  ioeoi.  given  to  tlie  wife,  and  nMcV 

during  the  coverture  had  become  vested,  should  go  to  the  assignees  of  thelwai* 
band  baokmpt,  who  died  before  it  was  reduped  into  possession.  It  is  observ- 
able, that  although  the  contingency  happened  during  the  coverture,  yet  it  did 
not  happen  till  after  the  assignment  to  the  assignees  of  tiie  bankrupt.  4  Bro. 
C.  C.  50.  liord  Bathnrst  said,  he  had  hewd  of  no  case,  where  t|ie  foaliorf 
"*  had  been  agitated  between  the  assignees  of  a  bankrupt  and  the  wife,  after 
the  bankrupt's  death.  The  case  of  Wennum  v.  Muson,  before  Lord  Northington, 
was  not  in  point.  (This  case  4oes  net  appear  In  Mr.  Edeuls  fteports.]  He 
shookl  eoniider  this  question  upon  4hc  principles  of  law,  and  on  those  wiuoK 
pMvailed  in  the  Court  of  Chancery.  Whatevei-  a  bankrupt  could  release  or 
dispose  of,  was  conveyed  to  the  assignees  by  the  assignment  from  the  com* 
niasianers.  In  Milu  ▼.  iFHIkmUy  1  P.  Wms.  «49,  a  bond  execnted  to  the  vrife 
dam  sola,  was  held  aaaigoable  by  the  commissioners  (or  two  reasons ;  one,  (hat 
theiinsband  might  assign;  the  oilier,  that  he  might  release  it  to  the  Idng,  to 
r  766  *  1  ^'""S  '^  within  the  statute.  There  was  a  diffeience  between  an  assignee  lor  a 
consideration  and  the  assignees  of  a  banknipt,  because  a  general  assignee 
must  sue  in  his  own  name ;  a  parttcular  assignee  nuiit  bring  an  action  In  the 
name  of  the  husband.  Therefore  if  the  husband  died  before  it  was  recoveiad, 
the  aisif  nee  for  a  vahialiie  oonsideradon  would  lose  all  legal  remedy,  and  mneC 
come  into  Chancery  for  its  assialance.  Pnvtienlar  assigranentsaad  been  sobm« 
limes  supported,  but  not  feneiaily.     A  eonrt  of  eqnity  atonld  not  etnp  a 


And  in  a  late  case  o{  Macaulay  v.  Phillips ,  his  HoBor,  tibe  Husband's  as- 

Master  of  tbe  Rolls  (»),  observing  upon  this  question^  mbjA,  vaiuabu  con- 

that  ^^  many  oases  had  been  before  hun^  wiach  had  pufc  him  l^^f^rsMal 

upon  the  neoessity  of  considenng  very  much  ihe  right  of  tke  property  in 

wife ;  and  he  was  clearly  of  opinion^  the  doubt  respecting  the  tees,  no  bar  «• 

assignment  of  the  husband,   for  valuable  consideration,  of  the  f^'  *^^ 
wife's  equitable  interest,  was  not  well  founded  (o),  with  the 

(n)  4  Yes.  19.  (o)  Vide  ante,  [716,  tn  noHs.^Ed.} 
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widow  and  childrem  But  be  that  as  it  might—in  the  «ase  before  the  .ccmrt^ 
the  interest  of  the  wife  was  not  socb  a  legal  Interest  as  the  hnabaad  eeiild 
assign :  he  most  have  come  into  Chancery.  His  Lordship  then  cited  seveal 
^ases,  and  decreed  that  tiie  wife's  legacy  did  not  pass  by  the  aasignmeBt  tp 
idle  assignees. 

In  a  case  not  frequently  noticed  in  collections  of  authorities  on  this  bead.    Wife  entUhd 
HiUY.  Atkinson^  at  the  Rolls,  S6th  Jnne,  1797  (where  the  point  came  on  by   '*  prevision 
petition,  see  Mr.  Yesey's  n.  (d)  to  4  Yes.  530),  the  Master  of  the  RoUs  ex-  ^Msr  /^4Hk* 
pressed  himself  thus :— <'  I  have  the  same  opinion  I  ever  had :  and  the  aole  1m. 
•hews  Lord  Thndow  coold  only  say,  that  he  did  bot  6nd  it  any  where  decided ; 
that  if  the  insband  makes  an  actual  assignment  by  contract  for  «  valoahle 
iconsideratioii,  4lie  assignee  should  be  bound  to  make  any  provision  £Br  4he 
wife  ont  of  4lie  property  assigned,    fie -does  not  say  the  assignee  has  ever  ob^ 
'tained  the  properly  without  doing  so.    All  this  court  does  would  be  pevfectfy 
nugatory,  if  the  husband  could  go  and  sell  his  wife's  property.    TheK&re  I 
4o  not  agree  with  that  opinion."    The  Master  of  the  Rolls  added,  that  he 
•wenld  pat  the  assignee  to  file  a  bill :  bat  it  was  afterwards  compromised.    Bt 
Tide  fVemnan  v.  Mason,  cited  ante,  p.  764,  n.  (Y),  for  a  decision  similar  to  that 
of  am  ▼.  il^iUnssa.  ^ 

tiotwithstand^pg  the  express  decision  in  the  two  eases  of  Sslis6ttry  v.  Newton  ^r  fV»  Granfs 
•ad  aiU  V.  Atkimsony  that  a  particobr  assignee  for  value  must  provide  for  ihe  ^^.  ¥  *^i9 
miSty  8ir  W.  Grant,  ki  Miiford  v.  Mtford,  9  Yes.  100,  stUl  considers  the  fon^.  ^^. 
^estion  open  to  discussion ;  and  in  fVrigki  v.  Morley,  11  Yes.  30,  his  Honor 
<aaid,  the  circumstances  of  that  case  did  not  make  It  necessary  to  determine 
the  much  litigated  question,  whether  the  equity  of  the  wile  could  be  barred 
wr  affseted  by  tte  hasband's  assignment  for  valuable  consideration ;  hot  thns 
■mchwas  cert4in,-^that  if  the  particular  assignee  for  valuable  consideraliaB 
-were  not  in  a  better,  at  least  be  could  not  be  in  a  worse  condition,  than  the 
^eneaal  assignees  under  a  commission  of  bankrupt.  Hence,  it  may  be  infiuved, 
that  Sir  W.  Grant  considered  the  point  as  not  permanentiy  settled.  But  It 
ahoold  be  observed,  that  neither  SaUsbury  v.  Newton  nor  JElitf  v.  Atkinson^  is 
itioned  in  either  of  the  cases  of  Aft(/erd  ▼.  Mitford  or  Wrif^  v.  Msrletf, 
engenders  a  belief,  tliat  his  Honor  was  not  acqnamted  with  those 
determiaalions,  at  least  to  the  extent  which  it  now  appears  they  may  be 
appUad. 

<  A)  **  To  h»Me  a  provisiea  te  benelf  and  family  f  per  the  toaned  aalfcor 
jB  the  liMlex  to  hii  finirtb edition,  litie Brnw^  Fsm. 
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single  exception,  perhaps,  of  a  trust  of  a  term  of  years  of 
land,  upon  which,  perhaps,  there  might  be  some  doubt :  but 
subject  to  that  he  was  clearly  of  opinion,  an  assignment  for  va- 
luable consideration  would  not  bar  the  equity  of  the  wife"  (b). 


Huahand  coit- 
not  deprive 
w{fe  tf  her 
equity  to  a 
fiwiaitm. 


J^erd  Ahanh 
Uy*8  doubt  a$ 
to  wife's  trust 
term. 


Late  etu€8. 


MUfordv.Mit' 
ford,  witk  Sir 
9V,  Grunt's 
luminous  judg' 


(B)  And  his  Honor  added,  '*  It  would  be  strange  if  it  did,  since  the  de- 
terminations in  tlie  courts  of  law  with  regard  to  an  action  brought  against 
ezecntors  by  the  husband  for  a  legacy  due  to  his  wife.  It  is  determined,  that 
the  action  does  not  lie  ;  and  the  reason  given  is,  that  it  would  totally  defeat 
the  wife's  equity.  It  would  be  whimsical  then,  that  the  assignment  by  the 
husband  for  valuable  consideration  should  put  the  assignee  in  equity  in  a 
better  situation  than  the  husband  himself  is  in  at  law.  The  guard  of  this  court 
upon  the  wife's  interest  would  be  very  singular  if  the  husband,  not  being  en- 
titled at  law,  might  assign  it  for  a  valuable  consideration  to  another  person, 
who  would  be  entitled  In  equity.  I  am  clearly  of  opinion  it  was  only  a  doubt-; 
and  it  never  was  decided  that  the  husband  could  by  such  assignment,  or  any 
other  means  deprive  bis  wife  of  her  equity.*' 

With  respect  to  the  diflference  as  to  a  term  of  years  of  land  in  trust  for 
a  married  woman,  the  Master  of  the  Rolls  in  a  subsequent  case,  Franco  v. 
Franco f  4Ves.  528,  observed,  that  there  was  a  distinction,  as  it  might  be 
taken  in  execution  upon  a  fieri  facias  \  but,  notwithstanding  he  had  thrown 
out  that  doubt  in  Macavlay  v.  Phillips^  ubi  supra,  It  might  not  be  well  founded. 
as  he  had  not  cousidered  the  point  sufficiently  to  form  an  opinion  upon  it. 
In  reference  to  the  case  of  tlie  wife's  mortgage  secured  by  a  term  of  years, 
see  ante,  p.  730,  n.  (K). 

The  late  cases  on  this  subject  are,  Mitford  v.  MUford^  9  Ves.  87.  Wright 
yr.  Morley,  11  ib.  \t,  JJoyd  v.  WiUiumjSy  %  Madd.  Rep.  450,  and  Bernshy  ▼• 
LeSf  9  ib.  16. 

In  Mitford  v.  Mitford,  ubi  supra,  a  late  eminent  Judge  canvassed  this  qnes- 
tion  freely,  yet  doubted  vvhether  the  wife's  equity  would  prevail  against  a 
particular  assignee  for  value.  The  circumstances  of  the  case  were  shortly 
these  :— The  wife  of  the  bankrupt  was  entitled  to  lOOOZ.  after  the  death  or 
marriage  of  CM.  In  1784  the  husband  became  bankrupt,  and  within  the 
year  obtained  his  certificate.  In  1789  C.  M.  married,  when  the  legacy  of 
1000/.  became  due  to  the  bankrupt's  wife ;  in  1790  the  husband  died.  The 
bill  was  filed  by  the  trustee  of  the  legacy,  to  have  the  claims  of  the  assignees 
and  the  widow  ascertained.  The  question  was,  whether  the  widow's  right  of 
survivorship  would  prevail  against  the  assignees,  viho  had  not  recovered  pos* 
session  before  the  death  of  the  husband?  Sir  W.  Grant,  M.  K.  after  stating 
the  case,  observed,  that  the  bill  was  filed  by  the  trustees  on  Uie  opposite  claims 
set  up  by  the  widow  of  the  deceased  bankrupt  and  his  assignees.  The  widow 
■  contended,  that  as  she  had  outlived  her  husband,  who  never  reduced  the 
Isgacy  into  possession,  she  was  entitled  by  survivorship.f^Tlie  assignees  stated, 
that  the  bankrupt's  wife  had  a  settlement  made  upon  her  on  her  marriage^  so 
that  the  bankrupt  became  the  purchaser  of  her  fortune;  and  therefore  they 
'Submitted,  whether  they  were  not  entitled  to  the  whole  of  the  money :  but 
they  contended,  that  «it  all  Qvents  they  were  entitled  to  it,  subject  to^a  propar 


AND  THE  husband's  INTEREST,  &C.  768 

'  A  promise  by  a  husband  to  assign  his  wife's  mortgage  as  a  Deporit  qf 
security  for  a  debt,  accompamed  with  a  lodgment  oi  the  deeds,  to  «i^e'«  aioii- 


settlement  to  be  made  upon  her.    The  settlement  stated  to  have  been  made  by  Settlement  no 
the  bankrupt  on  his  marriage  did  not  appear,  and  the  mere  fact  of  there  being  ^^  ?***  *"*" 
a  settlement,  his  Honor  said,  by  no  means  proved  that  the  hasband  became  a  fj^^f^. 
purchaser  of  all   the  fortune  that  might  afterwards  come  to  his  wife.    The 
settlement  appeared  to  be  in  consideration  of  her  fortune,  as  specified  and  de- 
scribed in  the  deed  itself;  part  of  which  was  settled  and  part  paid  to  the 
hasband.    So  he  could  not  be  considered  a  purchaser  of  any  thing  more  than 
the  fortune  his  wife  then  bad.    If  then  the  husband  were  no  purchaser,  as 
Sir  W.  Grant  thought  he  was  not,  the  trustee  of  the  legacy  had  no  claim  what- 
ever ;   the  question  then  was  entirely  between  the  assignees  and  the  wife* 
That  question  depended  on  the  effect,  which  an  assignment  under  a  commission 
of  bankruptcy  had  on  the  choses  in  action,  or  equitable  interest  of  the  wife 
of  the  bankrupt.    Between  a  particular  assignment  for  valuable  consideration,  Pdrtienlgr 
and  an  assignment  by  operation  of  law,  such  a  distinction  bad  always  been  ^jj^    ^^^  ^ 
made,  that  the  effect  of  the  one  was  net  necessarily  to  be  inferred  from  that  gignment  im  . 
produced  by  the  other;  afld  it  was  only  where  the  husband  was  dead,  that  the  J^!"!!]??^  ^*'* 
question  between  tlie  wife's  right  by  survivorship,  and  the  right  of  the  as« 
stgnees  under  the  commission,  could  arise. 

**  What  interests  survived  to  the  wife  in  equity  was  in  general  determined     [  768  *  1 
by  analogy  to  the  rules  of  law.    As  at  law  her  choses  in  action,  not  reduced  AwJegy  6e- 
into  possession  by  the  hasband,  survived  to  her,  so  her  equitable  interests  in  h^^lJ^zLSt^ 
the  same  case  survived  to  her  in  equity.    But  there  were  some  legal  interests  ««  to  wifi^t 
which  did  not  admit  or  stand  in  need  of  being  reduced  into  possession  :  being  ^^  ^f  '*'^' 
in  possession  already,  and  not  lying  in  action ;  as  terms  for  years  and  other  ^* 

chattels  real ;  of  ^hich  the  legal  title  was  in  the  wife.    Thejf  would  survive  if 
no  act  were  done  by  the  husband  :  but  he  might  assign  them ;  and  such  assign- 
ment wonld  pass  the  legal  interest,  whether  with  or  without  consideration. 
The  analogy  was  followed  in  equity.     Equitable  interests  of  the  same  de- 
scription might  be  transferred  in  the  Same  manner.    Therefore  in  Lard  Carteret 
y.  Paaehalit  S  P.  W.  197,  an  interest  in  the  nature  of  an  equitable  estate  was 
bound  by  the  voluntary  assignment  of  the  husband.    With  respect  to  choses  in 
action,  they  were  not  assignable  at  law ;  consequently  the  husband's  assign- 
ment could  not  prevent  their  legally  snrvivmg  to  the  wife.    In  strict  analogy, 
tfierefore,  equitable  interests,  of  the  nature  of  choses  in  action,  ought  not  to 
be  affected  by  his  assignment.    But  in  equity  a  distinction  seemed  to  have  been   Vobmiwry  and 
made  between  a  volontary  assignment  and  an  assignment  for  valuable  con-  ''«*••<«*»*  ^***- 
sideration.     The  wife  surviving  was  not  bound   by  her  hnsband*s  voluntary  guisked  as  to 
assignment.    That  was  determined  in  Burnett  y,  Kinnaston,  «  Vern.  401,  (ante,  «'«/«'«  mrvwor' 
750),  a  case  which  had  always  been  adhered  to.    But  by  an  assignment  for  '  ^* 
▼aluable  consideration,  it  was  said  she  would  be  bound  both  as  to  choses  in 
action  and  equitable  interesU.    Bates  v.  Danby^  f  Atk.  f07,  post,  770. 

**  Supposing  this  doctrine  to  be  established,"  continued  hb  Hohor,  <<  the  Pur^uuer 
question  then  would  be,  whether  an  assignment  in  bankruptcy  was  of  the  sometimes  pvf 
same  nature,  and  produced  the  same  effect  as  an  actual  assignment  for  valuable  {JIJj^  tkanSs 
eMisideration  ?    It  might  seem  strange  that  a  man  should  in  any  way  be  able  vendor. 
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ile6<.  tin<&  a 


sachf  a  cusposttion  oi  it  in  equity  as  ivnl  be  good  against 
wife  pro  tanio. 


ta-twMnfar  t»  MMlhet  a-largef  er  better  intefeftt  tlian  he  had  i&  himself.    Th» 
hoabaBd'fl  inteveat  i»  hu  wife's  ohoM  iiha€tion»  or  eqaiteble  ioterest,  was^enly- 
» flight  or  fOi0tT  to  pedoce  it  iat»  poiaenioii.    Rat  what  was  sapposed  to  pass- 
im ad*  aisigiMe  for  valaableeonsideratioii  was  the  absolaCe  ri^  to  the  properCyyi 
whoUy  £reed  fireid  lier  contingeBt  right  hy  sarvivorship.     If  sooh  were  the 
foloy  k  aM6efiroi»  the  favor  which  a  oooit  of  equity  had  always  shewn  to  suchr 
»  pnrehaser^.  and  it  operated-  in  many  cases  to  pot  bin  in  a  better  situatio» 
than  the  party  frouvwhoai  he  dertred  his  title.    Bat  was  an  assignee,  ond^ 
a  ooBiBissionof  baekiiiptcy,  plaeed  in  a  different  sitaation  from  that  of  the 
Ai^gnmeui  in  bankmp^  himself?    Sir  W.  Grant  had  always  anderstood  the  assignment  from 
Mssef  rMts       ^®  eoaiMiiMioaers^  like  any  other  assignment  by  operation  of  law,  passed  hie 
^  btadcmpt  im  ri|^*  pMoisely^  in  the  saaw  plight  and  oonditloa  as  he  possessed  them.    Evea 
^^fT^^^I^^  whene  a  complete  legal  title  vested  in  them,  and  tliere  was  no  notice  of  any 
iJum  ®V^  aflbctiof  it,  they  took  subject  to  wliatoTer  equity  the  bankrupt  waa 

Ikdilc  tOw    This  shewed  they  were  not  considered  purchasers  for  valuable  coa- 

slderaHon-  in  the  pmper  sense  of  the  words.    Indeed,  a  distiaction  had  beee- 

constantly  taken  between  them  and  a  paitieular  assignee  for  a  specific  cob^ 

sideratioa  ;  and  the  former  were  placed  in  the  same  class  as  voluntary  assignees 

and  pefsenal  representatives.    In  ITorral  v.  ^wrlm^  ubi  soprU)  Lord  Thurlow 

said>-  a  oeurt  of  equity  had  mueb  greater  ooasideratioB  for  an- assignment  ae- 

tnally  made  by  contract,  than-  for  an  assignment  by  mere  operation  of  law;  > 

fiUP  an  to  the  latter,  when  the  equitable  interest  of  the  wife  was  transferred  to> 

the  creditor  of  the  husband  by  mere  operation  of  law,  be  stood  exactly  in  the 

f  laeeof  the  husband,  and  was  subject  to  precisely  the  same  equity  with  respect 

Whether  par-    to  the  wife  ^  and  aeeordhiglyi^  though  it  had  been  mnch  agiteted>  and  was  ns#- 

VablirulmS^  *^^  JMfAaps  feff^cUfdeierminedwkeiket  a  pmtMtar ^m^fnee^tDer^ luMs  U  umIm 

provinoa  for     '  prmsioa  JJar  the  wife  emi  cf  her  feHwMf  [sed  vide  as  to  this,  ante,  p«  765> 

trt^e.    Qu,         a.  (2)],  it  had  been*  long^  settled >  that  assignees  under  a  commission  of  bank- 

[  769  *  ]     saptcy,  coming  into  acourt  of  equity  to  reduce  the  intereat  ef  his  wife  inte 

possession,,  were  bound  to  bmUlc  such  a  settUaMBt  ae  tlie  liasband  would  in: 

the  same  case  have  been  compelled  to  maise. 

Hals  that  ae-'        "  But  if  the  amignment  had  the  eflfeet  of  reduoing.the  wife's  interest  inta* 

j^n^  ta  possession^  bow  could  this  equity  ever  have  pnevailed  ?    Out  of  the  propertgr 

fuJS^^E.^^     which. the- husband  had  reduced  into'  possessien,  no  settlement  could  be  eooft- 

>hr  ^e^e^  etm^    palled..    If  the  assignment  therefore  put- the  assigneea  into  possession,  it  would- 

fuftffRf;  completely  extinguish  all  daimeof  the  wife ;  as  the  pesscasion  of  the  hasband 

himself  certainly  did.  They  oagbt,  oa  that  principle,'  to  be  considered  ae 
coming  into  equity  to  claim  what  had  by  the  assignment'  ceased  to  be  a  trust 
Cmt  the  wifoy  and  becama  wlioHy  a  trustforthe  ereditortb  Bui  the  court  con- 
sidered the  assignment  aa-  doing-  nothing  more  tha»  to-  plaoe  the  assigpees  ia- 
the  room  of  the  husband.  8o'  far  from  treating  the  nmipimeat  as  equivalent 
to  possession,  it  was  upon  the  very  ground  tlmt  the  assignees  wanted  tte 
assistance  to  reduce  the  property  into  posiosslan^  that  the  Court  of  Chaaoary 
imposed  on-  them  the'  coaditioa,.  oa  which  akiae  it  would  have  assisted  tke^ 
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Thus,  wbere  D/9  wife,  one  of  tltfee  skleis  endded  ta  thair  Pf^w*  <«•  «if 
brother's  personal  estate,  who  died  intestate,  and  adminislra^  binding  on  wift 


husband  to  obtain  the  poucssion.  It  seemed  to  Sir  W.  Grant  that  the  deci- 
sions in  favor  of  the  wife's  claim,  by  sorvivorship,  were  most  consonant  to 
acknowledged  principles  with  regard  to  the  operation  of  assignments  under 
tStt  bankrupt  laws." 

His  Honor  then  cited  the  iereral  cases  on*  this  head  (wAich  for  the  most    CtnetntHan  9f 
part  have  been  previously  enumerated),  and  continued  thns :— "  The  case  of  •^ff"'?'  ** 
Gftf  V.  KefAtk  is  not  precisely  the  samte  in  citcdmstances  af  the  present  \  ffst  juj^^^y^ 
tftere  the  husband  died  before  the  tenant  for  llfle  of  the  legacy,  of  which  the 
wife  had  the  remainder ;  and  consequently  there  was  no  period  of  his  life  at 
wMch  it  was  in  the  power  of  him  or  his  assignees  tor  hwe  reduced  ft  into 
possession,    fn  BvAn  v.  Dundy,  t  Atk.  Vfty  ami  Hawkifns  v.  HolHfnf  ib.  549*,    W\fe*M  poidbi' 
lord  flardwicke  held,  that  even  a  possibility  of  the  wife  might  be  assigned  by  ^^V^^^''^ 
the  husband  Ibr  a  valuable  consideratton.    It  must  therefore  have  been  be-  ^^f 
cause  the  assignees  did  not  claim  under  an  assignment  of  tAut  d^eripflony 
•nd  not  because  the  interest  was  not  assignable,  that  the  claim  of  the  widow 
prerailed.    In  Qayner  v.  Witkinion^  the  tenant  for  life  died  before  the  bank- 
rupt.   In  that  case  therelbre,  as  in  this,  the  interest  of  the  wife  vested  in 
ysflsewionr  befbre  the  husband's  death.    But  that  circumstance  was  not  held 
to  BMke  any  difference  in  fttvor  of  tlie  assignees/^    On  the  whole,  Sir W*.  Grant 
was  of  opinion,  both  on  principle  and  on  authority,  timt  Mrs.  Mitford,  having 
iurvived  her  husband,  was  entitled  to  the  legacy  of  lOOOf.  with  the  divi- 
dends thereon,  from  the  time  of  her  husband's  death ;  and  that  the  same  ought 
to  be  transferred  and- paid  to  her  by  the  plaintiff,  the  surviving  trustee.    The 
decree  was  accordingly. 

The  cases  next  in  order,  are  those  of  ffriiflU  V.  Morley^  11  Tes.  It,  and 
MJofd  V.  inUuDiM,  1  Bfadd.  Rep.  450.  The*  former  has  been-  noticed  in  a 
preceding  page,  see  ante,  p.  796.  And  the  latter  will  be  mentioned  in  the 
sequel  of  this  note. 

In  Honubff  v.  Lee,  t  Madd.  Rep.  16,  the  husband  and  wife  assigned  a  re-   Wife's  oraftii- 
versloDary  interest  of  the  wife  in  certain  trust  stock,  as  a  security  for  the  f^^^revemonr 
psfyment  of  an  annuity  granted  by  the  husband.    The  husband  afterwards  took  g^^^k  not  rs- 
the  benefit  of  the  Insolvent  Debtors^  Act,  and  a  general  assignment  on  that  daced  into  pof- 
oMnsiott  was  mad^  of  his  property.    The  person  on  whose  death  the  wife  was  ^jl^l^f^j^^. 
to  take  died,  and  then  the  husband  died  without  having  done  any  other  act  solvency. 
to  reduce  the  stock  in  to  possession :  and  It  was  held,  that  the  wife  was  enti- 
tled by  survivorship  to  the  stock,  against  both  the  particular  and  the  general 
assignee.    Sir  T.  Plmner,  Y .  C.  observed,  ^  Independently  of  authority,  let 
us  consider,  upon  principle,  whether  the  husband's  assignment  of  his  wife's 
contingent  interest  is  good?    The  husband  has  a  right  to  bis  wife's  dkoses  in 
action,  provided  he  reduces  them  ibto  possession.    Is  a  deed,  assigning  a 
retenimutnf  interest,  a  reduction  of  it  into  possession  ?    Is  it  impossible,  ac- 
tually, to  redhce  a  reversionary  interest  into  possession.    Is  it  then  a  con- 
strvctlTe  reduction  into  possession  ^    The  assignment  puts  the  assignee  of  the 
hnsband  in  the  same  sitnation  as  the  husband ;  and,  if  the  husband  survives 
Iks  wife,  the  assignee  is  entitled  to  the  property ;  but  here  the  husband'  died 
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u  extent  rf     fjon  ^^8  granted  to  two  other  persons,  with  the  three  sisters 

and  their  husbands  (p) ;  one  of  the  administrators  came  to  an 

(p)  Bates  ▼.  Danby,  iAik,  207. 


before  the  wife  and  the  assignee,  the  assignee  therefore  is  not  entitled  to  the 

property.    This  is  the  manner  in  which  this  case  strikes  me  upon  principle. 

According  to  Mitford  t.  MUford^  it  is  clear  that  the  general  assignment  in 

bankruptcy  does  not  pass  a  reversionary  interest  in  the  wife,  she  snrviTing  her 

husband.     It  mast  be  the  same  as  to  the  assignment  nnder  the  Ineolveni 

Debtore'  Act ;  nor  do  I  see  what  answer  can  be  given  tp  the  observation  of 

Mr.  Cooke,  that  a  particular  assignee  cannot  be  in  a  better  situation  than  an 

assignee  under  the   general  assignment  in  bankruptcy.    The  case  dted  of 

WooUands  v.  Crowcher,  is  strong  to  shew  the  insufficiency  of  the  assignment  to 

bar  the  wife's  claim  in  case  she  survives  her  husband.    On  principle  and 

authority,  the  plaintiff  is  entitled  to  this  money." 

Qf  ekUdren'$  In  these  cases  the  wife  had  the  option  not  to  have  any  settlement  made, 

eqmiff  to  a  pro-  but  if  a  settlement  is  ordered  to  be  made,  it  is  always  directed  for  the  benefit 
vwtoa* 

of  the  wife  and  children.    Murray  v.  Elibanky  13  Ves.  6, 7.    It  was  formerly 

doubted,  whether  ch^dren  have  any  substantive  and  independent  right  to 
claim  a  settlement  out  of  the  property  of  their  mother,  if  a  settlement  had 
not  been  directed  during  her  life-time ;  but  if  there  had  been  a  decree  for  a 
settlement  on  the  wife  and  children,  and  the  wife  had  done  nothing  to  waive 
the  equity,  and  died  before  the  report,  the  children  were  always  deemed 
entitled  to  be  participators  in  the  provbion.  Jlfttrmy  ▼•  EHbank,  supra. 
S.  C.  10  Vcs.  84.  Macaulay  v.  PhiUipa,  4  Ves.  19,  SO.  Beeket  v.  Beckety  1  Dick. 
343.  Rote  v.  Jackwny  2  ib.  604.  So  if  the  husband  die  after  a  proposal  for 
a  settlement  by  him,  the  children,  it  has  been  held,  are  entitled  to  have  it 
carried  into  effect.  Gardner,  Ex  partCy  2  Ves.  672.  In  Saiven  ▼.  Tapeleyy 
Amb.  509 ;  S.  C.  2  Eden  Rep.  337,  Lord  Northington  said,  the  equity  of  com- 
pelling settlements  first  arose  upon  the  husband's  coming  into  equity  for  assist- 
ance. It  was  personal  to  the  wife,  and,  if  carried  further,  would  be  attended 
with  ill  consequences  to  creditors.  There  was  no  case  where  the  court  had 
refused  assistance  to  the  husband,  after  the  death  of  the  wife,  upon  the  terms 
of  his  making  a  provision  for  the  children  -y  and  thereupon  his  Lordship  re- 
versed a  decree  of  Sir  T.  Clark's,  where,  after  the  death  of  the  wife,  his 
Honor  had  ordered  her  husband  to  make  provision  for  an  only  daughter.— A. 
case  involving  the  same  point  shortly  afterwards  came  before  Sir  T.  Sewell» 
M.  R.,  and,  notwitlistaoding  the  reversal  of  the  former  decree  at  the  Rolls, 
it  appears  from  the  report,  that  Sir  T.  Sewell  acted  in  direct  opposition  to 
They  have  none  ^rd  Northington's  opinion.  See  CockriU  v.  PhippSy  1  Dick.  391.  The  point 
^H^^^^k^'  ^^  '*^'^  ***^"  re-considered  by  the  Vice* Chancellor  Sir  T.  Plumer,  who, 

after  a  review  of  all  the  cases,  decreed  that  the  ^hild  of  a  feme  covert  legatee 
has  no  equity  to  insist  on  a  settlement  after  the  death  of  the  mother,  unless 
there  is  a  contract  or  a  decree  for  a  settlement  in  the  life- time  of  the  mother. 
Lloyd  V.  WiUianUy  1  Madd.  Rep.  450.  .And  his  Honor  stated  tfie  case  of  Cock- 
riU  V.  PhippSy  from  the  Register  Book,  whence  it  appears,  that  Mr.  Uickeiu 


A]ix>  THB  husband's  imtbrbst,  &c.  770  a 

agreement  to  divide  the  personal  estate  into  thirds^  a  third  to 
be  aUotted  to  each;  a  memorandum  under  the  account  was 

'eport  U  a  complete  mis-statement,  and  that  the  whole  transaction  was  foreign 
to  the  question  ander  consideration* 

It  is  farther  obserrable,  tliat  the  equity  of  the  wife  to  a  provision  out  of  her 
property  attaches  for  the  benefit  of  herself  and  her  children  on  the  filiog  of 
the  bill,  which  gives  the  court  jufisdiction  aa  to  that  property,  whether  the 
bill  is  filed  by  the  wife-  or  others,  but  she  may  waive  it  even  aAer  a  decree, 
for  a  settlement  before  its  execution ;  and  the  children  are  entitled  to  the 
benefit  of  that  equity  attaching  upon  bill  filed  by  an  executor,  though  the 
wife  die  before  answer.    Strinmetz  v.  BaUkva^  1  Glyn  &  Jam.  64. 

To  sum  np  a  few  of  the  leading  rules  on  this  subject,  it  may  be  observed,  Summary  nf 
that  the  wife's  equity  to  a  provision  applies  only  to  eq;iaiahU  property  of  the  .F^** 
wife,  that  is,  to  such  as  is  vested  in  trustees,  or  to  such  as  cannot  be  obtained 
by  the  husband  or  his  assignees  without  recourse  to  the  jurisdiction  of  the 
Chancellor :  for  instances  of  which,  see  1  Madd.  Ch.  480,  481.    But  personal 
property  in  the  hands  of  trustees,  settled  on  the  wife  with  the  privity  of  the 
liiisband,  or  by  third  persons,  without  his  privity,  for  the  wife's  separate  use, 
is  exempt  from  the  husband's  debts,  and  beyond  his  power.    Lackyer  v.  Savage, 
9  Stra.  947y  and  see  JBrowji  v.  C/arfc,  3  Ves.  168.    To  such  property,  conse* 
quently,  the  doctrine  is  inapplicable.    If  a  man,  in  consideration  of  his  mar- 
riage and  such  portion  as  his  intended  wife  is  or  may  be  entitled  to,  makes  a 
aettlement  on  her  by  way  of  jointure,  then  if  any  thing  accrues  due  to  the      [  771    j 
wife  during  the  coverture,  the  husband  will  be  entitled  to  it  ta  a  purchaser. 
But  if  it  be  not  actually  expressed  that  the  settlement  was  made  with  a  view 
to  comprehend  all  accessions  of  fortune,  nothing  less  than  the  most  clear  ti»- 
plic^iitm  that  it  was  so  intended,  will  take  away  the  wife's  right  to  a  provision  , 
from  the  assignees.    And  if  the  wife  were  an  infant  at  the  time  of  the  mar- 
riage, even  an  express  declaration,  that  the  settlement  was  in  consideration 
of  future  accessions  of  fortune,  will  not,  it  has  been  thought,  bar  her  of  a 
proyision  from  the  assignee,  in  respect  of  equitable  property  which  has  un- 
expectedly devolved  on  her  after  the  marriage,  and  which  could  not  be  in 
oontemplation  of  the  parties  at  the  time  of  entering  into  the  settlement  made 
by  the  husband.    See  Atherley  on  Sett  304.    If,  therefore,  on  the  other  hand, 
the  settlement  on  the  wife  be  in  consideration  of  her  present  portion  or  fortune  v 

only,  without  reference  to  future  acquisitions,  and  property  accrues  to  her 
daring  the  coverture,  which  is  not  reduced  into  possession  by  the  husband  in 
bis  life-time,  it  will  survive  to  the  wife  in  equity  as  well  as  at  law.  Garforth 
T.  BradUyf  t  Yes.  677.  But  the  general  assignment  ii^  bankruptcy  will  reduce 
tbese  future  acquisitions  into  possession  for  the  benefit  of  creditors  (see  ante, 
750, 1).  Such  assignment,  however,  operating  only  in  equity  as  a  release  of 
a  chose  in  action,  the  wife  will  be  entitled  to  a  provision  for  herself  and 
family,  and  the  assignees  must  make  a  proposal  to  be  approved  of  by  a  Master 
in  Chancery.  And  as  a  general  rule  it  may  be  laid  down,  that  the  wife  will 
be  entitled  to  a  settlement  from  her  husband's  assignees  in  fevery  case  where  . 
tbe  husband  has  not  acquired  an  absolute  right  to  her  equitable  fortune,  and 
whatever  be  the  nature  of  the  equitable  property  will  make  no  difference ;  for 
Ike  wife  will  be  equally  entitled  to  such  settlement,  whether  it  consist  of  a 

Vol.  n.  S 
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signed  by.  all;  two  mdrtgages,  one  in  fe^  aiid  the  otiifflr  toTSk 
term,  each  for  ISOL  were  allotted  to  D/s  wife;  the  legal  in-" 
terest  was  not  assigned,  but  by  the  memorandum  was  agreed 
so  to  be.  Before  any  assignment,  D.  borrowed  200/.  of  the 
plaintiff  on  note,  and  by  agreement  under  note  took  notice  that 
he  had,  the  better  to  secure  the  200/.  left  two  mortgages  widi 
him,  which  he  was  entitled  to,  and  promised  forthwith  to 
[  772  ]  assign.  Before  any  thing  done,  D.  died ;  the  plaintiff's  bill 
was  brought  against  the  wife  of  D.,  D.*s  administrator,  and 
the  mortgagors,  to  be  paid  his  200/.  and  interest,  or  to  fore- 
close the  mortgagors.  It  was  argued  on  behalf  of  the  wifcj 
that  the  mortgages  were  her  choses  in  action ;  and,  not  having ' 
been  assigned  by  her  husband,  survived  to  her,  or,  at  least, 
that  she  was  entitled  to  them  on  paying  the  plaintiff  *s  debt. 
The  administrator  of  the  husband  insisted,  that  in  equity  what 
D.  had  done  amounted  to  an  assignment,  and  that  he  was 
entitied  to  redeem  the  plaintiff.  But  it  was  adjudged,  that  the 
agreement  amongst  the  thre^  sisters,  and  the  separating  the 
mortgages  from  other  parts  of  the  estate,  was  an  appropriation 
of  them  to  D.  and  his  wife,  and  that  D.'s  heir  and  adminis- 

P  771  gross  sum  of  money— tiie  interest  of  money— money  to  arise  from  the  sale  of 
caiuiimed.  l^nds— -the  rents  of  estates— of  an  annaity— or,  in  short,  of  any  other  species 
of  property  whatsoever.  And  she  will  be  entitled  to  a  settlement,  notwith- 
standing a  part  of  her  fortune  may  have  been  settled  on  her  at  her  marriage ; 
nor  will  the  circumstance  of  her  being  in  possession  at  the  time  of  the  mar- 
riage, of  the  very  property  in  respect  of  which  slie  claims  a  further  settle- 
ment, take  away  her  right  to  such  settlement.  But  it  is  apparent  she  can  only 
be  entitled  to  a  further  settlement  where  the  first  does  not,  either  expressly, 
or  by  necessary  implication,  give  the  residue  of  her  fortune  to  her  husband. 
And  if  the  husband  makes  a  settlement  upon  his  wife,  in  respect  of  a  certain 
specified  part  of  her  fortune,  she  will  be  entitled  to  a  further  settlement, 
against  his  assignees,  in  respect  of  that  part  of  the  residue  which  consists  of 
equitable  property ;  and  the  wife  will  also  be  entitled  to  a  settlement,  although 
the  children  of  the  marriage  may  be  provided  for  alutndi,  Pryor  v.  Httt, 
4  Bro.  C.  C.  138,  Belt's  edit  But  by  the  rules  of  court,  the  wife  will  not 
be  entitled  to  a  provision  where  the  property  is  under  tOOZ.,  or  lOf.  in  annual 
payment.  See  Beames'  Ord.  Chan.  464. 
General  TUper*      As  to  the  bearing  of  this  doctrine  on  a  particular  assignee,  see  ante,  765, 

n.  (Z).  With  reference  to  the  equity  of  the  children,  see  the  former  part  of 
this  note.  And  in  regard  to  the  quantum  of  the  provision  when  granted,  see 
p.  758,  n.  (T).  This  subject  is  treated  of  by  the  following  writers  :— Mr.  Chris- 
tian (Bank.  Laws,  488),  Mr.  Maddock(l  Tr.  Eq.  482),  Mr.  Roper  (1  Bar.  & 
Feme,  Ch.  vii,  pamm,  and  1  Tr.  Leg.  379),  Mr.  Fonblanque  (1  Tr.  Eq.  97), 
Mr.  Atherlcy  (Tr,  Sett,  SOO),  and  Mr.  Thomas  (3  Co.  Litt.  SlO.) 
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tntor  weT^  -  trustees  for  D.  and  his  wife  in  t1i6  two  mort- 
gages (c):  that  I>.  being  entitled  in  right  of  .his  wife  to  the 
trust  of  these  mortgages,  had  a  power  to  assign  them  for  his 
own  use :  that  leaving  them  with  the  plaintiff^  and  giving  his 
notCi  promising  he  would  procure  them  to  be  assigned, 
amounted  in  equity  to  a  disposition  of  them  for  so  much  as  to 
rtitasfy  the  debt  to  the  plaintiflf;  but  not  for  more.  For  though 
he  might  have  disposed  of  the  whole  in  the  manner  he  did,  his 
iniefMan  was  only  to  secure  the  plaintiff's  debt,  which  being 
done,  the  mortgages  belonged  to  the  widow  as  her  choees  in' 
action,  and  not  to  the  *  husband's  administrator:  that  although 
one  of  the  mortgages  was  in  fee,  it  made  no  difterence ;  for* 
si  husband  might  dispose  of  the  wife's  mortgage  in  fee,  as  well 
as  of  her  mortgage  for  a  tetm  (d). 

And  in  these  casein  of  assignments  of  c/ioses  in  action,  no  jy^  partieuUr 
particular  forms  are  necessary  to  be  followed ;  for  the  principle  /^*  j^^^^^JJJlf*: 
which  governs  them  is,  that  the  transaction  amonirts  to  an' ^^  of  a  ehoae 
agreement  for  a  valuable  consideration  before  hand,  to  lend 
money  upon  the  faith  of  being  satisfied  out  of  the  fund;  and, 
to  give  effoct  to  it,  courts  of  equity,  wherein  the  assignment 
of  a  ehose  in  action  is  admitted,  consider  it  as  amounting  to ' 
an  assignment  of  so  much  of  the  debt,  to  efiect  which  any 
words  or  acts  evincing  the  intent  of  the  parties  will  do,  and 
no  particular  words  or  acts  are  necessary  thereto.    Thus,  if  a 
lAorfgagee  were  to  receive  the  money  due  on  a  mortgage,  and 
there  was  written  on  the  back  of  it,  ''  whereas  I  have  received      [  773  ] 
the  principal  and  interest  from  such  a  one ;  do  you,  tiie  mort- 
gagor, pay  the  money  to  him ;"  this  would  amount  to  a  valid 
assignment  in  equity,  and  the  mortgagor  could  not  pay  the 
nrtmey  to  the  mortgagee  without  m^ng  hhnself  Kable  to  the 
asngnee,  because  he  woul^  have  paid  it  with  foil  notice  of  the  . 

assij^unent  for  valuable  consideration  (e)« 

^— — — ^— ^— ^i^— — i.*^i— ^^1^— — ^    I  ■   ■  ij  t  II    I ■  ■   1  —^— *  III  1  » 

(C)  But  a  legacy  to  a  married  woman  was  considered  insufficiently  reduced  Mortgage  ap- 
into  possession  by  an  upptopriation,  by  the  executrix,  of  a  mortgage  to  the  propriated  for 
tame  amonat,  so  as  to  pre? ent  her  survivorship  upon  her  hunband's  death. '  f^^<^^A  ^T^^ 
fifeaat  V.  BeJifajfd,  SVes.  515.    Ante,  746,- 751.  '  possMsioa. 

(D)  That  the  husband's  agreement  to  assign  hit  wife*s  chattel  interest  is 


C«|UIYaAVUI.   Uf  AU    BVtlUM    UIB|/UB1UUU   UI     ■».        K7VC   AUWC,   #  VO,    111   tUV   iCAfc.  p     ^QO    #      1 

(E)  But  on  this  ground  a  formal  assignment  should  seldom  be  dispensed  j.^      ^  u«#tM. 

with;  for  it  is  clear  that  by  an  indorsement  merely,  the  mortgagee  will  not  iii«iii   recom- 

g   g  maided. 
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Husband  qfUr  Where  a  tradesman  having,  ajier  marriage  {q)^  purchased 

chases  term  to  &  ^nn  for  years  to  himself  and  his  wife,  and  the  survivor,  and 

wutthenmort-  *^®  executors,   administrators  and  assigns  of  such  survivor, 

foges  alone,  for  the  residue  of  the   term,  mortgaged  it  without  the  wife'a. 

Purchase^  a  do-   ,   ,    ,  ^^  o 

luntary  settle-  joining,  with  a  proviso,  that  if  the  husband  or  wife,  or  either 
^gageafterwmrde  ^^  them,  or  their  or  either  of  their  executors  or  administrators, 
tu^^nd^^'^u  should  pay  the  mortgage-money  and  interest  at  the  day,  then 
•/  redemption,    the  mortgage  should  be  void ;  and   that  until  default  of  pay- 

assets  (v), 

ment,  the  husband,  his  executors  and  administrators,  should 
quietly  enjoy.  Seven  years  after  he  died  in  debt,. leaving  his 
wife  executrix,  and  the  money  unpaid.  The  question  was> 
whether  the  equity  of  redemption  of  this  term  was  assets  for 
the  payment  of  the  husband's  debts,  or  it  should  go  to  the 
wife  as  survivor  ?  And  it  was  held  by  the  Master  of  the  Rolls, 
that  the  settlement  on  the  wife,  being  made  after  marriage, 
was  a  voluntary  conveyance ;  that  being  only  a  term  fcv  years, 
and  consequently  always  in  the  power  of  the  husband  to  £brfek 
or  aUene,  the  mortgage  was  an  alienation.  For,  though  if 
the  mortgage-money  had  been  paid  before  the  day^  the  mort- 
gage would  have  been  void,  and  consequendy  all  things  would 
have  been  in  statu  quo ;  yet  the  mortgage  being  forfeited,  the* 
equity  of  redemption  was  now  become  a  creature  of  equity  ; 
and  it  being  in  the  case  of  creditors,  and  the  redemption  given,,* 
[  774  ]'  as  well  to  the  executors  of  the  husband  as  to  the  executors  of 
the  wife,  and  the  last  proviso  being,  that  the  husband,  his 
executors,  &c.  might  enjoy  till  default  of  payment,  he  decreed 
that  the  equity  of  redemption  of  thb  term  should  be  assets.. 

(q)  Watts  ▼.  Thomas,  2  P.  Wms.  364. 


be  divested  of  all  his  legal  and  eqaitable  estate  and  interest  in  the  premises. 
The  consequence  is,  that  on  a  future  sale  his  concurrence  will  be  necessary ; 
and,  in  the  case  of  a  mortgage,  he  will  retain  the  legal  estate,  which  he  may 
assign  to  a  second  mortgagee,  and  so  debar  the  assignee  of  bis  remedy  by 
ejectment.  See  further,  ante,  toK  i.  p.  24,  in  neiis,  and  post,  in  the  Third 
Volume. 

(F)  This  case  has  been  noticed  before,  see  ante,  Tol.i.  290,  in  the  text. 
That  a  Tolnntary  settlement  is  not  binding  on  a  mortgagee  or  purchaser  eveir 
with  notice,  see  ante,  655,  n.  (D);  and  as  to  a  mortgage  in  the  joint  nam«c 
of  hnsband  and  wife,  see  ante,  p.  684,  in  the  text. 
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CHAP,  xvm. 


our  OF  WHAT  FUND  MORTGAGES  ARB  TO  BB  REDEEMED  (a). 

jTHE  question^  out  of  what  fund  mortgages  are  to  be  paidi  intnimun^ 
must  be  decided  by  ascertaining  the  precise  nature  of  a  debt 
on  mortgage,  which  will  necessarily  lead  to  the  developement 
,of  the  fund  on  which  it  is  chargeable. 

From  the  cases  to  be  met  with  in  the  books  upon  this  sub- 
Ject,  as  they  relate  tQ  mortgages  in  particular,  a  man  would  be 
induced  to  imagine  that  incumbrances  of  this  kind  stood  upon 
a  distinct  ground,  and  did  not  fall  under  the  general  provisions 
of  the  law,  respecting  the  payment  of  the  debts ;  but  that 
arises  from  the  circumstance,  that  many  of  these  cases  were 
decided  at  periods,  when  the  nature  of  a  mortgage  debt  was 
jiot  thoroughly  understood.  Since  that  has  been  ascertainedj 
there  is,  generally  speaking,  yery  little  difficulty  in  fixing  upon 
the  fund,  which  ought  to  be  liable  so  pay  off  mortgages. 

It  has  long  been  holden^  -that  a  mortgage  (a),  whatever  be  Mmig^g^r 
the  form  of  the  security,  whether  it  be  accompanied  with,  or  ^y,  SSugk 
be  without,  a  covenant  or  bond  for  payment  of  the  money  ^SweJ*  *** 
borrowed,   being  in  the  abstract  and  intrinsically  no    more 
than  a  contract  for  a  borromng  and  lending,  is  only  a  debt, 
and  the  estate  mortgaged  is  a  pledge  by  way  of  additional 
jKCurity  for  the  money  borrowed ;  and,  on  that  ground^  the 

(a)  Meyndl  ▼•  Howard,  Pre.  Cfa.  61* 


(A)  It  ihanld  be  premised,  tliat  the  snbject  of  this  Chapter  relates  priD- 
cfpally  to  the  mortgagor ;  for  as  to  the  mortgagee,  it  is  obvious  that  he,  having 
«  mortgage  and  also  a  bond  or  covenant,  may  resort  to  either  the  real  or  per- 
gonal estate  of  the  mortgagor  at  his  option.  The  conrt  however  may  settle 
on  which  fond  the  debt  shall  nitimately  fall,  and  the  consideration  of  tb9^ 
is  the  object  of  the  present  dlvis^o^. 


\ 
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* 

mortgagor  is  bound  to  make  good  the  money^  although  the 
land  proves  a  defective  security  (b). 

Ikhiy  iu  na-       A  debt  is  a  personal  duty,  whereby  a  right  to  a  certain  sum 

tvre  and  kind$,     «•  .  ^    n  •     j       j  i     ^ 

of  money  is  mutually  acquired  and  lost. 

* 

Debts  are  of  several  kinds^  usually  divided  into  debt9  of 
record^  debts  by  specialty,  and  debts  by  simple  contract* 

SpedaUjf  dehu  The  first  and  last  of  the  divisions  are  not  material  to  the 
thi$  chapier.  discussiori  of  the  present ,  division  (c) ;  I  shall  therefore  con- 
fine my  observations  to  that  division,  which  includes  debts  by 
specialty,  with  the  precise  nature  of  which,  so  &r  as  it  appfies 
to  the  extent  of  the  obligation  they  impose,  and  the  subjects 
on  which  they  attach,  the  reader  must  be  made  acquainted, 
in  order  clearly  to  understand  the  principles  upon  which  we 
must  decide,  out  of  what  fimds  primd  facie  mortgages,  qua 
such,  are  to  be  paid. 

ney  are  debi$  Debts  by  specialty,  or  special  contract,  are  such,  whereby 
creaie  no  lien  ^  sum  of  money  becomes,  or  is  acknowledged  to  be,  due  by 
Sde6tor?^«-  deed  or  instrument  ttncfer  seal,  such  as  by  deed  of  covenant, 
itme.  by  lease  reserving  rent,  or  by  bond  or  obligation  (A).    Debts 

(6)  The  recital  of  a  debt  nnder      specialty  debt,  althongii  recited  in  a 
liand  and  seal  has  been  held  to  be  no      deed  (d).   1  Ves.  519. 


Mortgagee  a         (B)  And  Uthongh  there  be  no  coTenaat  for  the  payment  of  the  same.    Cape 

eimple  eontraa  y,  Cape,  t  SallL.  449.    So  per  Lord  Tharlow,   in  Ancaater  w.  Vager,  1  Bro. 

4eU  ahne.  ^*  ^*  ^^'  ^^  ^  ^"^^  mortgage  liis  estate  withoat  coyenant,  yet,  liecanse  the 

money  was  borrowed,  the  mortgagee  will  become  a  simple-contract  creditor, 
et  vide  S.  L.  post,  866, 7. 

(C)  Sed  qwere  as  to  the  latter  diTision,  since  the  mortgagee  may,  if  he 
choose,  consider  his  debt  a  simple-contract  debt^  vide  last  note.  But  if  he 
prefer  giving  it  that  name  amongst  other  creditors,  he  mnet,  it  is  preanmed, 
relinqaish  his  security  for  the  benefit  of  those  creditors.  See  Cope  v.  Cope, 
8Salk.450. 

RecUai  ofdM      (D)  The  case  to  which  the  learned  author  here  refers,  is  that  of  Leeam  t. 

doee  natm^    Meriins,  l  Ves.  313.     S.  C.  on  oUier  points,  3  Atk.  l.  and   i  S^ij.  Wils.  34* 

*  P^       If*     ^f g^  Ujiy  Iq  l^^f  husband's  life-time  levied  a  fine  of  her  estate  for  the  purpose 

of  making  it  subject  to  a  debt  of  fOOOl,,  which  had  l>een  contracted  by  her 

husband.    After  his  death  she  borrowed  a  further  sum  of  400{.,  ^d  by  ^ 

indorsement  agreed  that  the  estate  to  charged  ahonld  aland  pledged  with  ttiia 
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upon  mortgage  likewise  fell  under  this  denomination;  tor 
mortgages  are  made  by  deeds  or  instruments  under  seal,  m 
which  the  loan  is  acknowledged.  Such  debts  by  specialty,  in 
regard  that  they  were  confirmed  by  special  evidence  under 
seal,  were  ranked  in  a  higher  degree  than  simple-contract 
debts.  But  whibt  the  debtcnr  and  creditor,  and  the  debt, 
continued  fft  «to#ci  jEtfo,*  no  material  distinction  followed  from 
tlus  superiority,  in  respect  of  the  fiiqji  on  which  it  was  charge- 
able. The,  advantages  in  point  of  proof,  arising  from  the 
instrument,  constituted  all  .the  difierence;  for  whetiier  the 
debt  commaiced  by  specialty  or  simple  contract,  still  it 
amounted  to  no  more  than  a  personal  duty ;  it  gave  no  lien 
upon  the  debtor's  estates. 

<  ■ 

But  when  the  debtor  died,  then  the  specialty  creditor  derived  Nor  qfUr  kU 
an  essential  and  immediate  benefit  from  the  superior  degree  keirU^^p^iaUfi 
of  his  debt ;  because  the  representatives  of  the  debtor  were  ^y^Lj^mj 
bound  to  class  the  ddl>ts  according  to  tiieir  rank,  vUt.  as  debts  dtoia  esecuuir 
of  record,  debts  by  specialty,  and  debts  by  simple  contract,  fioinJ^nAL- 
and  to  apply  the  fimds,  appropriated  by  law  to  the  payment 
in  that  order,  until  each  class  was  satisfied ;  so  that  debts  of 
an  inferior  degree  could  not  be  paid,  until  debts  of  a  supericnr 
degree  had  been  first  discharged.    These  two  circumstances  of 
greater  convenience  of  proof  against  the  debtor,  and  priority 
of  payment,  where  tiie  matter  was  adjusted  by  his  represen- 
tatives, out  of  the  goods  and  chattels  of  the  deceased  (which 
being  the  security  creditors  depended  upon,  were  liable  in  the 
hands  of  the  executors  or  representatives  of  the  debtor,  as 
well  as  in  the  hands  of  the  debtor  himself)  seem  to  have  con- 
stituted die  principal  features,  which  distinguished  a  specialty 
from  a  simple-contract  debt ;  foir,  at  common  law,  there  was 


4001.,  and  not  be  redeemed  without  payment  of  both  sums.  Lord  Hardwicke 
said  this  was  a  case  for  which  the  court  never  would  strain,  however  liberal 
tliey  were  in  such  cases  in  the  contraction  for  creditors ;  and  he  said  it  was 
nalerial  to  observe,  that  in  this  case  it  was  the  husband's  debt ;  and  the  intent 
was  not  to  change  the  nature  of  it,  and  to  nialce  it  the  wife's  debt,  for  it  was 
only  recited  in  the  deed ;  and  the  recital  of  a  debt  under  hand  and  seal  iiad 
been  held  not  sufficient  to  make  it  a  specialty  debt,  for  it  must  stand  on  its 
own  force ;  and  his  Lordship  had  known  it  so  determined  by  Sir  J.  Jekyll. 
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RmI  estate  ex-  no  execution  of  knd  for  a  personal  duty  against  the  owner, 

tmpt  at  com-  _,  /\i  i  »i  t« 

mon  law  from  luiless  m  two  cases  (c) ;  the  one  in  the  case  of  the  king  by  his 
pnwiud^diUy.    pi^^rogatiYe,  which  entitled  him  ab  origine  regisy  to  execution 

of  body,  lands,  and  goods ;  the  other,  in  the  case  of  the  heir, 
if  specially  named  in  the  instrument,  where  otAerwUe  the  debt 
would  have  been  lost.  But  a  specially  did  not  bind  the  heir 
by  virtue  of  its  intrinsic  superiority  or  force,  but  charged  him 
merely  as  comprehended^  in  the  contract,  where,  he  was  in- 
cluded therein  by  express  words  (d) ;  for  the  heir  was  not,  in 
respect  of  the  lands  having  descended  to  him  merely,  charge- 
able for  any  debt  or  wrong,  or  trespass  of  his  ancestor,  though 
the  executor  was,  so  far  as  he  had  chattels  or  assets,  and  that 
notwithstanding  he  (the  executor)  was  not  named  in  the  con- 
tract. 

OrigiM  of  tkii       This  exemption  of  the  land  from  being  liable  to  answer 

the  personal  contracts  and  engagements  of  the  tenant,  was  one 
of  the  accidents  incidental  to  the  introduction  of  the  feudal 
[  777  ]  law,  which  protected  lands  from  all  ordinary  process,  in  order 
that  the  tenants  might  be  the  better  able  to  answer  the  feudal 
duties  to  the  lord,-  these  being  the  life  and  support  of  that 
kind  of  Government.  And  as  the  land  was  not  originaUy 
liable  to  such  personal  duties  in  the  hands  of  the  ancestor,  so 
neither  was  it  liable  in  the  hands  of  the  heir,  if  he  was  not 
comprehended  in  the  contract,  and  bound  expressly  by  the 
act  of  the  ancestors,  whereby  he  might  be  made  debtor  in 
respect  of  assets. 

J>owntoHen,'i.  But  at  common  law  (^),  from  the  time  of  Edward  2d,  to 
fund,  mdHelr,  ^^^^  <>f  Henry  4th,  where  the  ancestor  bound  himself  and  his 
wTfuibie^^f  ^®^®  expressly  by  specialty,  the  obligee,  if  the  executor  had 
executor  had     not  assets,  might  have  had  an  action  of  debt  against  the  heir> 

and,  on  judgment,  became  entitled  to  a  special  writ  (/), 
whereby  aU  the  lands,  descended  to  the  heir,  were-  to  be 
delivered  in  execution  to  the  debtee,  who  had  recovered,  which 
was  a  writ  grounded  upon  the  common  law,  and  not  on  any 

(0  Vide f  lost  19.   Magna Cbarta,  Pyer,  61.    S  Co.  lib.    ISibid.  f. 

cap.  8.  (/  )  Dyer,  575,  pi.  14.  9  Roll.  Abe. 

(d)  Dyer,  S71  a.  pi.  25.                   ^  71.    Ibid,  pL  S. 
(#)  Poph.  151.    Plowd.  Com.  441. 
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statute.  Howevety  at  that  period,  the  heir,  though  named, 
was  not  chargeable,  if  the  executors  had  assets ;  for  the 
land  still  remained,  even  at  law  (^\  a  favored  fiind,  being 
considered  only  as  a  dernier  security  for  a  debt,  to  which 
the  heir  became  subject,  in  respect  of  the  contract,  to  tibe 
]>erformance  of  which  he  was  bound,  not  as  debtor,  but  in 
privity,  as  heir,  in  respect  of  real  assets  descended,  if  the 
personal  assets  failed ;  for,  by  the  common  law,  if  the  heir, 
before  an  action  brought  against  him,  had  aliened  the  assets, 
the  obligee  was  without  any  remedy,  which  would  not  have 
been  the  case,  if  the  debt  had  been  considered  as  due  from 
him  independent  of  assets.  And  though  the  action  in  such 
case  was  in  the  debet  et  detinet,  and  not  in  the  detinet  only,  as 
in  the  case  of  an  executor,  that  seems  to  have  arisen  from  the 
circumstance,  that  the  right  in  such  case  would  have  been 
destitute  of  a  remedy,  unless  such  writ  could  have  been  main- 
tained, there  being  no  other  provided  applicable  to  this  case. 

Therefore,  down  to  the  time  of  Henry  the  Fourth  (A),  i£  But  new  (if 
the  heir  was  sued  on  the  specialty  of  his  ancestor,  in  which  gpeck^y  ere- 
he  was  also   named,    and  with  which  he  was  chargeable  in  ^^^IJ^£f 

(A)  FitE.   Abr.  tit  Dette,  pi.  175.    6  H.  4.  «.  b.  pi.  14.  t9r{E). 

(fi)  ThU  is  good  law.    In  Htdghi  ▼.  Ltnghamy  3  Le^.  303,  9d  edit,  it  was   Mortgagee  Moy 

said  that  the  obligee  may  charge  the  heir  or  execntor  at  his  election,  or  both  ^^^  ^^  excoi- 

of  them,  if  one  is  not  sufficient;  but  it  is  added,  **  debt  lies  not  against  the  ior^  hut  heir 

heir  till  the  sheriff  retams  that  the  execntor  has  not  assets ;  and  see  2  Inst.  «S3.  ^fi'W  *•  *« 

f  eiMoarsM  0ui 
and  7  R.  4.  IS  a.  for  an  opinion  that  debt  does  not  He  against  the  heir,  if  the  ^  mortgugtr^i 

cxecntors  has  assets."  This,  it  is  presumed,  was  qnoted  to  shew  that  ori-  penomal  ettute^ 
gtnally  the  olrfigee  had  not  his  election  against  the  heir  or  executor,  and  not  [  •79  J 
as  militating  against  the  proposition  previously  advanced.  The  doctrine  con- 
ferring a  discretionary  power  on  the  obligee  to  sue  either  the  heir  or  execntor, 
was  acknowledged  by  Lord  Hardwicke  in  Galten  v.  Haneo^,  t  Atk.  435. 
S.  C,  post,  85t.  His  Lordship  there  remarked,  that  the  mortgagee  might 
take  his  remedy  against  the  execntor,  or  against  the  heir  at  bis  election ; 
]l>nt  it  was  likewise  to  be  remembered,  that  this  election  of  the  mortgagee 
would  not  determine  which  fund  ought  properly  to  be  charged,  nor  vary  the 
right  as  to  those  funds ;  and  If  the  mortgagee  or  obligee  were  to  proceed 
agamst  the  heir,  the  heir  would  be  entitled  to  l>e  re-imbursed  out  of  the  per- 
sonal estate,  provided  there  were  assets  in  the  executors  hands  sufficient  for 
tiiat  purpose.  Armitage  v.  Metcalfe  1  Ch.  Ca.  74 ;  et  vide  post,  780«  But  the  \ 
real  assets  of  the  mortgagor  will  not  be  subject  to  the  mortgage  if  there  be 
DO  coveo^t  or  bond  wherein  th^  heir  is  specially  named.  See  post,  8d6|  7^ 
iMmtu. 
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mspect  of  real  assets  descended^  he  might  have  pleaded  assets 
in  the  hands  of  the  executor  the  day  of  the  writ  purchased. 
But  the  law  seems  to  have  been  altered  in  this  respect  in  the 
time  of  Edward  4  {$),  for  per  Pigot,  4fFi.4f.25,  if  a  man  make 
jBO  obligation  to  me^  and  bind  himself,  his  heirs  and  executorSf 
and  die,  I  may  elect  to  sue  the  heir  or  executor,  ai  my 
pkasure,  and  Mich*  10  H.  7.  8.  b.  where,  in  debt  against  the 
heir,  he  pleaded  "  assets  in  the  hands  of  the  executor,  the 
day  o(  the  writ  purchased.**  Vavisor  said,  such  plea  would  not 
be  good  (k),  A  similar  decision  was  also  made  on  the  like  plea 
in  the  3d  &  4th  of  Elizabeth*  And  no  instance  has  occurred 
to  me  in  later  times,  wherein  assets  in  the  hands  of  the  ex- 
ecutor have  been  considered  as  a  good  plea  for  an  heir  in  such 
8uit(^;  but  the  debtee  has  been  ever  since  considered  as 
having  an  election,  where  the  heir  is  chargeable  to  sue  hinii 
pr  the  executor  or  administrator,  at  law,  to  recover  his  spe- 
cialty debt  from  the  one  or  the  other  as  he  pleases,  without 
regard  to  the  executor  or  administrator  havuig  or  being  with- 
out assets. 

/ 

Jbawter  itc  The  State  of  Westminster  also,  which  gives  the  elegit  (m\ 
mtm^tieu  tta-  subjects  the  lands  and  goods  indifferently  to  the  execution  of 
•^•^  the  creditor. 

And  the  statute  of  Acton  Bumell  (n),  and  the  statute  of 
merchants,  in  like  manner  direct  that  the  lands  and  the  goods 
of  the  debtor  shall  be  delivered  to  the  merchant  by  reason- 
able extent,  to  hold  them  until  such  time  as  die  debt  is  levied^ 

[  7X9  }  The  statute  staple  indeed  adopts  the  old  notion  (o) ;  charg- 

ing the  lands  only  in  the  event  of  the  goods  and  chattels  of 
the  debtor  proving  deficient. 

And  the  subsequent  statute  of  William  &  Mary,  made  to 
prevent  any  wrong  and  injury  to  creditors  by  alienation  of  the 

(0  4  E.   4.  t5.     r  E.  4.    IS.   a.  The  name  of  the  case  in  Dyer,  it 

i4  V'  S.  to.  b.    Popb.  151.   Andr.V,  QwrU^  v.  CapelL^Ed,} 
fiL  IS.    S.  C.  Bcnl.  16t.  (0  ^  Bac.  Abr.  S5. 

{k)  Vide  Dyer,  f04.  b.  pi. «.  1  Andr.         (m)  IS  Edw.  1.  cap.  18. 
r.    [The  case  to  be  foood  by  thb  re-         (a)  11  Edw.  1.    13  £dw«  1.  stat  S. 
fereoce  seems  to  be  the  same  as  that         (a)  S7  Edw.  3.  stat  S.  cap.  l. 
reported  by  Popbam   and  Bendloe. 
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lands  descended  to  ibe  heir  (jp), .  or  from  the  anoeetor*8  doTising 
away  the  landBj  makes   no  providon  as  to  any  priority ,  in 
^pursuing  the  general  assets  of  the  dehfor  for  satisfiiction  of 
.the  debt. 

But  although  the  common  law^  after  lands  became  subject  Bwi  thmgh  ere- 
.to  evecutaon  for  debt»  seems  to  have  jreiazed  infavor  of  the  heir  or  txee^ 


',  :80  &r  as  to  let  Urn  in  indifierently  on  the  real  or  per-  j^^^^^ 


aonal  fund  at  bis  election^  it  provided  no  means  of  adjusting  ^^^f^os^llf^ 
how  the  burthen  should  be  borne  as  between  the  heir  or  terre-  mjfUiamv'j. ' 
tenant^  and  the  personal  representative  of  the  debtor.  He^ 
therefore  equity  stept  in,  and,  considering  the  common  law 
.remedy  against  the  heir,  and  the  statuteable  provisions  against 
.the  Jand,  as  instituted  only  for  the  sake  of  preventing  the 
creditor  from  a  total  loss  of  his  debt,  and  that,  therefore, 
the  ancient  common  law  notion  furnished  the  true  principle 
on  which  an  adjustment  ought  to  he  made  between  tiie  heir 
and  executor  {q),  founded  .w  equity  upon  the  conmion  law 
notion,  and  thereupon  substituted  tiie  heir  in  tiie  place  of  tiie 
creditor,  and  fixed  the  debt  ultimately  on  the  personal  assets, 
if  sufficient,  making  the  personal^  as  between  tiie  heir  and 
executor,  exonerate  the  real  estate  (r)  (o) ;  in  which  respect  tiiat 
Court  acted  in  conformity  witii  one  of  its  principles,  namely, 
that  in  all  cases  when  it  is  a  measuring  cast  between  an  execur 
tor  and  an  heir  at  law,  the  latter  in  equity  shall  have  the 
preference. 

Therefore,  although  a  creditor  by  specialty  may  (at  law)  Ergo^  exeeui^r 
sue  either  the  heir  or  executor,  and  shall  have  the  benefit  of  keir  ifwikate 

Cp)  3  &  4  W.  ^  M.  cap.  [14.  f.  5.    £t  vide  1  Sel.  N.  P.  58$,  5tb  ed^Ed^ 
iq)  t  Freem.  S04»  205.  208.    Hard,  512.    1  Ch.  C^.  74* 
(r)  EduHBcdM  ▼.  Warwick^  2  P.  Wms.  I7tf. 


(F)  By  recent  cases  this  is  explained  to  mean  a  snfficiency,  after  paying  tbe 
debts,  legacies,  and  every  other  demand  on  the  personal  fand.  See  ante, 
vol.  i.  343,  in  the  text  and  notes,  and  post,  889,  the  first  section  of  the  note 
there.  That  the  personal  estate  is  the  proper  and  primary  fond  for  the  pay- 
BMflt  of  debts  and  legacies,  nnmeroos  cases  may  be  adduced.  Amongst  the 
late  decisions,  ToU  v.  N^kkk,  4  Ves.  816 ;  Tower  v.  i2Mif,  18  lb.  133 ;  and 
Aldriek  v.  iVtUimwrif  1  Ball  &  Bca.  812,  are  the  principal. 

(O)  For  the  personal  esUte  having  lacelved  the  benefit  of  the  specialty  debt 
or  loan,  it  seemed  reasonable  that  that  fond  ihoohl  be  primarily  liable  ta 
fiKonerate  the  real  estate. 
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''  his  security  against  the  one  or  the  other  at  his  election ;  yet^ 
if  the  heir  be  charged  in  debt,  where  the  executor  has  assets, 
the  former  may  ultimately  compel  the  latter  in  equity  to  pay 
the  debt,  unless  he  can  shew  some  special  exemption  by  the 
act  of  his  testator,  upon  which  he  ought  to  be  dischfarged. 

Personal  e»t^e  It  being  then  once  established,  that  a  mortgage  was  a  spe- 
for  pt^fment  rf  cialty  debt  {i)  (h),  it  followed  of  course  that  the  personal 
/tmex^ir  aid  ^^^^  ^^  l^^  ^®  fi^st  place  to  answer  it  in  equity,  as  be- 
exeeuior,  tween  the  heir  at  law  of  the  mortgagor  and  his  personal  re- 

presentatives. 


And  whaher  But  although  the  principle  upon  which  the  heir  at  law,  or 
ni^as^httres  ^^^^  fuxtus,  might  Compel  an  executor,  in  equity,  to  reim- 
^ctna,  a  wiU  burse  him  what  he  had  laid  out  in  discharge  of  a  mortgage, 
^  ""^-      or  to  disencumber  the  mortgagor  in  his  favor,  obviously  applied 

with  equal  force  in  favor  of  an  hares  /ctctus,  or  one  substi- 
tuted in  lieu  of  the  heir  at  law  where  such  substitution  was 
lawfiil;  that  principle  not  being  founded  upon  the  privilege 
of  the  heir  at  law,  but  upon  the  nature  of  the  contract,  and 
therefore  equally  applicable,  whether  the  land  passed  to  one 
claiming  as  heir  at  law,  or  as  heir  by  constitution  of  the  owner, 
yet,  ip  the  case  of  Cornish  v.  Mew  (/),  which  occurred  so  late 
as  1677,  the  Court  of  Chancery  distinguished  the  case  of  an 
lieir  at  law  from  that  of  an  heir  constituted  in  trust,  and 
refused  in  the  latter  case  to  exonerate  the  real  estate  in  favor 
of  the  trustee  (i) ;  and  in  the  case  of  Pockley  v.  Poekley  (ti). 


(«)  Co^  T.  Ctfpe,  2  Salk.  i49.  8,  C. 
Eq.  Ca.  Abr.  f69.  1  Cb.  Ca.  74,  871. 
2  Cb.  Ca.  5.  Ca.  temp.  Talb.  54. 
SBro.  P.  C.  520.  14.  Hard.  512. 
King  ▼.  KiMgj  3  P.  Wou.  558.  1  Vern. 
496.  Pre.  Cb.  455.  3  Cb.  Rep.  336. 
8.  L.  as  to  a  pledge,  tbe  fonndation 
of  tbat  contract  alao  being  debt, 
2  Freem.  272,   [and  PhilUpi  ▼.  Am^ 


ni^f  2  Atk.  58,  where  the  personal 
estate  is  called  tbe  natnral  and  proper 
fond  for  tiie  payment  of  debts. «£d.] 

(e)  1  Cb.  Ca.  271. 

(h)  1  Vern.  36.  Cb.  Ca.  84.  Et 
vide  Lady  MtddUton  ▼.  MiddUtwif 
2  Freem.  189.  Hawa  y.  VTonier,  ib, 
277.    Biihop  T.  iSftarp,  2  ib.  276. 


(H)  Sed  qiutre  if  a  mortgage  can,  strictly  speaking,  be  said  to  be  a  specialty 

debt.     It  will  not  as  such  subject  the  real  assets  of  tbe  mortgagor  to  its 

payment,  which  as  a  specialty  debt  it  oogbt  to  do.     See  Infra,  866,  867 ; 

opd  Lord  Eldon's  obser?aiions  in  Aldriek  v.  Cooper ^  cited  in  note  there. 

Rrfgreveeio  M      (J)  This  diversity  is  to  be  found  in  tbe  old  cases,  vis.  that  a  devisee  of  par- 

^oses  on  dUim'  tici^lar  lands  was  not  allowed  to  h^ve  tl^e  personi^  esjtate,  while  an  h^€9  /^cluf 
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which  was  agitated  in  1681,  it  is  said  to  have  been  then  only 
lately  decided,  that  an  hcsres  foetus^  or  heir  by  substitution 
of  the  whole  estate,  should  be  allowed  the  benefit  of  having 
the  real  estate  discharged.  But  in  that  case,  Lord  Finch, 
Chancellor,  said,  that  not  only  he  who  was  Jueres  foetus 
should  pray  in  aid  of  the  personal  estate  to  discharge  the 
real  estate,  but  even  an  ordinary  devisee  should  have  that 
benefit  (k). 

Accordingly,  in  the  case  of  an  ordinary  devisee  {x\  where  GeMNHitti^te 
the  defendant's  testator  having  made  a  mortgage  of  his  lands 

(x)  Joknaon  ?•  MiUuop,  «  Vero.  llf . 


of  the  whole  property  was  permitted  to  CDjoy  that  adnuitage.    Per  Bawlinson.  thn  bHwam 

Comm.    Gower  ¥.  Mead,  Pr.  Ch.  S.     Et  tide  Howeli  ▼.  Price,  t  P.  Wma.  t9l .  ^™*J^*"* 

S.  C.  Pr.  Ch.  447.    Portemautk  ▼.  Suffolk,  1  Yes.  SI.    Robinstm,  ▼.  Gee,  ib.  251.  natutf. 

f  Bro.  C.  C.  263.  t  Atk.  496.    In  LMikin$  ▼.  Leigh,  Ca.  Temp.  Talb.  54.    The 

case  of  an  kare$  fmetuM  was  treated  as  not  qnite  so  favorable  as  that  of  ao  heir 

at  law.  Lord  Talbot's  language  was  this,— <<  Bat  here  the  real  esute  is  devised 

away,  which  gives  the  legatees  rather  a  stronger  claim  than  when  they  have 

to  do  with  an  heir  at  law;  since  it  was.  a  long  time  before  a  devisee  could 

prevail  with  this  court  to  have  the  personal  estate  applied  in  exoneration  of  the 

real,  as  appears  from  many  andent  cases,   which  distinguish  in  that  case  be-     [  781  ^  ] 

tween  a  devisee  and  an  heir  at  law ;  though  at  last  he  has  prevailed  where  there 

Is  no  damage  done  to  a  third  person :  but  it  has  been  endeavoured  here  to  put 

him  in  a  better  condition  than  the  heir,  aud  to  that  end,  has  been  cited  1  Salk. 

416.    There  is  a  great  difference  between  that  case  and  this;  for  a  bond 

affects  not  the  real  estate  in  the  testator's  hands ;  nor  did  it  the  devisee,  until 

the  statute  of  fraudulent  devises ;  nor  before  the  statute  3  W.  &  M.  c.  14.  did  it 

affect  the  heir,  if  he  had  aliened  before  tlie  writ  brought ;  but  in  cane  of  a 

mortgage,  that  is  a  lien  upon  the  land,  both  in  the  hands  of  the  testator  and 

the  devisees,  and  in  whose  hand  soever  the  land  comes.    Thus  the  court  has 

gone  as  lar  as  is  reasonable,  vis.  to  put  the  haret  faetiu  in  as  a  good  a  plight 

M  the  fttfres  uahis ;  but  not  in  a  better.'' 

(K)  And  this  has  been  followed  ever  since ;  per  Lord  Hardwicke,  in  GnUam  Rmie  appUet  i& 
▼.  Huneoek,  t  Atk.  436.    The  words  "  ordinary  devisee"  are,  it  is  conceived,  J^»  ^2*JjI 
to  be  understood  as  phiced  in  opposition   to  **  hare$  /uctue,"  or  a  general  ^^^^g^  whether 
devisee  of  aU  the  testator's  lands.    The  former  words  may  therefore  be  con*  there  be  ewe" 
aidered  as  embracing  a  devisee  of  particular  Umds;  and  that  the  role  will  hold  "'"^  ^ 
in  favor  of  such  a  devisee,  see  post,  788.  888,  and  Fox  v.  Fax,  1  Atk.  463. 
And  it  is  observable,  that  the  rule  throwing  the  burthen  on  the  personal  fund 
in  favor  of  the  heir  at  law,  general  or  particular  devisee,  applies  whether 
there  is  a  bond  or  covenant  for  payment  of  the  mortgage-money  or  not. 
TmkervilU  v.  Fveeett,  1  Cox,  239.      Cope  v.  Cope,  t  Balk.  449.    King  v.  King, 
3  P.  Wms.  358  ;  and  illcyad  v.  Hvwetrd^  Pr.  Ch.  61. 
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penrndfiaid  for  a  considefaUtf  wm  o(  money,  by  hb^nviO  appdbsfed  them' 
maui/\£!t'  to  be  sold  for  payment  of  his  morf^age^money,  and  afterwards 
«2S€U?'*'**'  devised  the  lands  so  in  mortgage  as  to  one  moiety  thereof,  to' 

the  ^plaintiff,  &c.  and  m^e  the  defendant  executor,  and' 
devised  the  personal  estate  to  his  executor  for  the  payment  of 
Ms  debts.  The  single  question  was,  whether  the  personal 
estate  should  be  applied  to  discharge  the  mortgage  for  the 
benefit  of  the  devisee  ?  And  it  was  decided  at  the  RoUs,  that 
,  the  personal  estate  should  be  so  applied  for  the  advantage  of 
the  devisee,  and  that  decree  was  confirmed  by  the  Lords 
Commisuoners. 


[  782  ]         And  since  the  true  ground  upon  which  this  equity  is  founded 
pttM  fo^mu  "^^'^  \^^sa  ascertamed,  and  the  nature  of  a  mortgage  clearly 


of  yorJk. 


understood,  this  principle  has  been   admitted  in  its  fullest 
extent  as  to  mortgages.      Thus,  in  the  case  of  Pockley  v* 
Pockley  (y),  it  was  determined,  that  such  debt  on  mortgage  - 
would  lessen  the  widow's  customary  moiety  in  the  province  of  ■ 
York;  for  the  custom  cannot  take  place  until  after  the  debts  ' 
paid. 


Ami  hmimu 


So  a  mortgage  shall  be  paid  out  of  the  personal  estate,  in  . 
preference  to  the  customary  or  orphanage  part  of  the  custom 
of  London  («)• 


tmd  to  WMi 


P.  781 

€Uue$  reeog' 
mising  nde 
in  text. 


And  although  the  security  be  in  the  nature  of  a  Welch  rnort* 
gage,  in  which  no  certain  time  is  mentioned  for  redemption, 
yet  the  rule  has  been  detenmned  to  be  the  same  as  to  the 
application  of  assets ;  for  still  the  basis  of  the  contract  is  the 
debt,  [notwithstanding  there  is  neither  bond  or  covenant  for 


(Sf)  1  Vera.  36.    £t  yide  S.  C.  nom. 
PopUy  T.  Pufleyf  Cli.  Ca,  84. 


(z)  Ball  T.  BaU,   cited  S  P.  Woift. 
335|  n. 


MM* 


(L)  Thit  rale  was  recognised  in  White  ▼.  Whiter  2  Vera.  43.  S.  C.  post,  785. 
Meadw»  Hide^  2  Vera.  120.  Pre*  Ch.  2,  post,  789.  GamshorousVs atse,  2  Freem. 
186,  1st  resol.  5.  C.  post,  888.  Lofoet  v.  Lancaster^  2  Vera.  183,  post,  790, 1. 
Foot  T.  F9X,  1  Atk.  465,  post,  1044.  Barikolamew  T.  May,  1  Atk.487.  ReevcM 
▼•  Herne,  4  Vin.  Abr.  457,  pi.  12,  and  by  the  cases  mentioned  in  p.  780,  ante, 
n.  (v).  Bat  a  devisee  of  a  particular  estate,  as  distinguished  from  a  devisee 
of  the  whole  real  property  of  the  testator,  will  not  be  entitled  to  this  benefit, 
see  post,  827. 
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payment  of  money],  and  .die  land  is  taken  coHaUraUjf  as  n 
pledge  (a). 

But  the  equity  of  the  Court  of  Chancery  affords  to  a  pciv  ^  ^  ^^.^ 
son  entitled  to  a  real  estate  by  descent  or  devise,  to  have  ttie  Ugituet  wU&ti^ 
incumbrances  upon  it  discharged  as  a  debt  out  of  the  personal  pherwUia^  or 
estate,  goes  no  fiirther  than  as  between  the  heir  or  devisee  credits. 
of  the  estate  and  the  residuary  legatee ;  it  does  not  interfere 
with  the  disposition  of  other  parts,  as   specific  or  general 
legacies,  d  fortiori  not  with  a  widow's  right  to  paraphemaliay 
and  much  less  with  the  interest  of  creditors  (b)  (m). 

Although  the  general  rule  of  equity  is  to  apply  the  personal      [  783  ] 
estate,  in  the  first  place,  for  the  payment  of  all  debts,  as  well  ^^2S*A«6?2 

(a)  HwOl  V.  Pridf  Pre.  Cb.  477.     [fif.  C.  1  P.  Waw.  £91.     1  Ve».  j«iu 
406.— Ed.] 

{b)  t  Ves.  Jan.  64,  65. 


(M)  That  tiie  rale  for  exoDerating  the  real  out  of  the  personal  estate,  does  RhU  tf  caroae- 
not  apply  to  tlie  disappointment  of  specific  or  pecaniary  legatees  (though  it  ]^^l^}f^^ 
does  to  the  total  exctasion  of  the  residuary  legatee),  see  0*Neal  v.  ilftfod,  1  P.  cmtifr  works  mo 
Wms.  699.    Tipping  v.  Tipping,  ih.  729.     Dams  y.  G«rdtiiAr,  S  lb.  ISO.    Rider  pr^wdies  fo  ie- 
▼.  Wager,  lb.SS5.     Chaplin  v.ChapHn,  Sib.  967.    and  BariMomem  r.Ma^f,  ^^^^"^^ 
1  Atk.  487^  And  that  the  wife's  right  to  her  paraphernalia  will  remaSn  nil-  phemMu 
disturbed  by  the  application  of  the  rule.  Tipping  ▼.  Tipping,  ubi  supra ;  PiieJb- 
ering  ▼.  Puehering,  cited  1  P.  Wms.  790 ;  and  IV"'  ▼•  '^h  <^*  Wms.  542,  in 
which  latter  reference,  it  Is  said  '*  as  to  the  bona  paraphemaUa  of  the  widow, 
though  there  be  debts  more  than  the  personal  estate  will  extend  to  pay,  ytt 
as  these  are  liable  only  in  favor  of  creditors,  and  not  of  the  heir,  nor  of  Ae 
devisee,  who  stands  in  the  place  of  the  heir,  and  is  A^tres  foetus  :  if  the  lands 
devised  be  sufficient  to  pay  the  recognixance,  the  6oiia  parapkemaUa  shall  be 
anjoyed  by  the  widow ;  but  if  those  devised  lands  should  prove  insufficient, 
the  bona  paraj^temalia  mnst  be  subject  before  the  sureties  lands  shall  be  es-  ^ 

tended."    Mr.  Cox  adds,  "  as  agahist  real  assets  descended,  it  seems  that  npoB 
the  authority  of  Tipping  v.  Tij^nng,  the  wife  shall  stand  in  the  plaoe  of  credMora 
for  the  amount  of  her  paraphernalia.    See  8nelsm  v.  Carbei,  9  Atk.  969.    Qru" 
ham  V.  Londanierrif,  ibid.  999*    Sed  qumre,  as  against  real  assets  devised," 
citing.  Probert  v.  CUjfard,  Easter  1796.    8.  C.  Amb*  6.     And  this  fiunv,  it     [  783  ^  ] 
seems,  still  remains  unsettled.    See  Toller's  Ex.  4S9,  4th  edit*    But  in  the/ 
case  of  a  real  estate  charged  with  payment  of  debts  in  aid  of  the  personal- 
estate,  the  court  has  decreed  that  the  wife  shall  retain  her  paraphenmlia  in 
prejudice  of  the  charged  estate.    Bsya/aa  v.  Bsyalim,  1  Cox«  Rep.  196.    &  C« 
1  Bro.  C.  C.  576.    For  the  ruie  in  equity  as  to  manhalling  assets^  see  the  end ; 
of  this  chapter,  1st  section  of  note  there« 
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4f€eUee,  ha  wok  specialty  debtS)  which  attach  upon  the  land^  as  simple  contract 
i9r$^  exempi'  debtSj  and  it  is  equally  certain  that  a  testator  cannot,  as 
^f^Tde^ifttid  *8^^"^*  ^  creditors,  exempt  the  personal  estate;  yet,  as 
''**'•'•' *Sf       against  the  heir  at  law,  or  the  demee  of  his  real  estate,  he 

may  at  pleasure  substitute  the  real  in  the  room  of  the  personal 
estate,  and  charge  all  his  debts  upon  that  fund,  though  not 
primarily  liable.  In  equity  this  may  be  done,  either  by  an 
instrument  indicating  such  intention  in  express  terms  (ii),  or 
by  an  instrument  implying  a  plain  and  manifest  intention  of 
the  testator  to  exempt  his  personal  estate,  or  to  give  the  per- 
sonal estate  as  a  specific  legacy ;  for  he  may  do  this  as  well 
as  give  the  bulk  of  his  real  estate  in  that  shape. 

^^Lul  **^      As  the  consideration  of  this  doctrine  naturally  arises  out  of 

die  part  of  our  subject  now. in  discussion,  and  as,  depending 
merely  on  questions  of  intention,  it  has  branched  out  into  a 
variety  of  distinctions  founded  on  minute  differences  and  subtle 
refinements,  which  have  enabled  ingenious  logicians  to  discover 
shades  of  distinction  almost  imperceptible  to  less  scrutinizing 
observers,  I  shall  here  call  the  attention  of  the  reader  to  this 
important,  and,  I  may  say,  curious  branch  of  learning,  and 
endeavour  to  give  a  general  idea  of  the  criticisms  to  which  it 
has  given  rise.  In  the  pursuit  of  this  object,  I  shall  point 
out  what  circumstances  have  been  held,  not  to  furnish  an  in- 
ference, that  the  owner  of  both  funds  meant  that  the  personal 
estate  should  not  exonerate  the  real  estate,  and  then  I  shall « 
shew  in  what  cases  the  personal  estate  has  been  exempted  (o). . 

(66)  [Which  is  by  fmr  the  prefenOile  mode.— £dO 


RrftrenM  to 
cmu9  proting 
fnmt  in  text* 


(N)  That  the  mortgagor  cannot  exempt  his  personal  estate  from  payment  * 
of  debts  as  against  a  mortgagee  or  creditors,  see  Bowaman  ▼.  Reevef  post,  8S8. 
HaxUwood  y.  PsfM,  S  P.  Wms.  325.  Jae^tfiiui  ▼•  French,  Amb.  37.  Stnplet^ 
▼.  Cofoitff,  Ca.  Temp.  Talb.  208.  And  that  the  land  cannot  be  exonerated 
ont  of  the  personal  estate  so  as  to  disappoint  any  of  the  legacies,  whether 
pecuniary  or  specific,  see  Rider  t.  Wagety  t  P.  Wms.  335.  Cope  v.  Cope, 
f  Salk.  449.  (ySeal  v.  ifsad,  1  P.  Wms.  693.  Post,  861.  Tipping  ▼.  Tipping^ 
IP.  Wms.  750.  Boris  v.  Gardiner^  t  ib.  190.  Bmikolomew  v.  Jfoy,  1  Atk. 
487.    Post,  827 ;  and  HmniUon  t.  WorUy,  2  Ves.  jnn.  65. 

(O)  The  consideration  of  these  points  exhaosts  a  principal  "portion  of  the 
ptetent  chapter.  The  discuMion  of  the  first  point  occupies  from  this  to  p.  800. 
The  iOTCstigation  of  the  second  point  then  commences,  and  being  divided  into 


MORTGAGES  ARE  TO  BE  REDEEMED.  .  78^ 

In  the  case  of  FeUkam  v.  Harhton  (c\  it  is  stated  to  have  Devise  for  jmy. 
been  said  by  Serjeant  Fountain,  and  admitted  by  the  Master  tml  appoint-* 
of  the  Rolls,  that  if  a  man  devise  lands^  for  payment  of  hi^  ^^^rf^^lj^ 
debts,  and  make  an  executor,  and  leave  a  personal  estate ;  no  i*ientum  to  ex- 
•part  of  the  personal  estate  shall  go  to  the  payment  of  debts ;  fimd  from,  iu 
because,  by  making  an  executor,  the  testator's  intent  appears  **^  *»*«*«»• 
that  the  executor  should  have  the  goods,  the  testator  having 
made  another  provision  for  the  payment  of  his  debts;  but 
if  a  man  disposes  of  lands  for  the  payment  of  his  debts,  and 
after  dies  intestate,  the  personal  estate  shall  be  chargeable  in 
the  hands  of  the  administrator,  for  no  such  intent  as  before 
appears. 

But  the  distinction  above  alluded  to  has  been  long  since  ThiM^Umgnutt 
over-ruled;  and  it  has  been  held,  that  where  the  personal  •^•'*^- 
estate  faDs  upon  the  executor  viriute  qffieii,  there  the  executes 
shall  appfy  the  personal  estate  in  exoneration  of  the  real. 

This  was  the  case  of  Lord  and  Lady  Grey  (rf),  where  the  Pemmai  estate 
&ther  made  a  conveyance  of  an  estate  to  trustees  and  their  to  debts  ami  le- 
heirs  to  pay  his  debts  and  legacies,  and  subject  thereto  fc^  SSSSi^'l!^!*' 
performance  of  his  will;  and,  at  the  same  time,  made  his  will,  /<"*  /^>  raf* 

(O  t  Lev.  S03.  '  ISO ;  Infra,  789.  SSa.    Et  vide  Gray 

ii)  lard  Gr^  v.  Ladp  Gra^^  X  Clu      v.  MitiUkarpe,  3  Vet.  106. 109 ;  Infra, 
Cn.  t96.  S.  L.  Mead  v.  Hide,  9  Vera.      SS8. 


.two  beadt,  Uie  fint,  as  to  an  expreie  exemption,  p.  801,  whidi  it  again 
sab-divided  into  an  express  exemption  by  positive  words,  p.  801,  and  words 
implyiog  a  negative,  p.  80S :  and,  tbe  second,  as  to  an  implied  exemption  of  tbe 
pcfsonal  estate,  p.  805,  (and  berein  of  specific  legacies,  pages  811,  IS)  termi- 
^natea  at  p.  9S8.  Tbe  learned  antbor  then  proceeds  to  state  (vrbat  indeed  is  more 
difectiy  applicable  to  tbe  saK^ect  of  bis  treatise  tban  the  previous  divisions) 
tbe  principal  cases  wberebi  a  descended  estate  bu  been  held  to  exonerate  a 
devised  estate  mortgaged,  from  p«  838  to  861 ;  Sdly.  tbe  instances  where  tbe 
personal  estate  of  a  purchaser  or  beir  at  law,  boyfaig.or  takhig  an  estate  sub* 
Jeet  to  a  mortgage,  shall  be  exempt  from  exonerating  tbe  land  of  tbe  mort- 
,  gage  debt,  from  p.  861  to  87S ;  and,  Sdly.  tbe  aoiborities  respecting  tbe  por^ 
cbasef's  or  heir's  intention  to  make  tbe  mortgage  debt  bis  own,  by  any  and 
what  acti  of  acknowledgmeot,  from  p.  87S  to  884.    Tbe  chapter  then  con- 
cludes with  a  few  remarlu  on  tbe  question,  whether  parol  evidence  t>e  ad- 
missible to  shew  which  fund  tlie  testator  really  meant  to  charge  with  tlie 
burthen  of  his  debts  and  legacies  P  .  . 

voL.n.  T 
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Md  thereby  devised  that  the  trustees  should  pay  8000/.  a-pfece 
to  his  sons  R.  and  L,,  and  also  6000/.  to  his  daughter,  th0 
surplus  to  his  heir,  and  made  Us  wife  executrix,  but  gave  her 
not  thereby  in  terms  the  personal  estate ;  and  it  was  decreed 
that  the  personal  estate  should  be  accounted  for  in  aid  of  the 
heir,  as  well  with  regard  to  what  he  should  be  charged  fot 
the  creditors,  as  for  the  legacies. 

Per»mni  fund       And  it  was  decreed  in  Sir  Peter  Soame's  case  (e),  where  a 

mutt  pay  mort'   ^    ,  ,.    ,    .  ,        .  i_-  i    .^^^...j^ 

gage  on  real  father  died  intestate,  leaving  a  mortgage  on  his  real  estate 
Hieaie^io^ger  made  by  hunself,  that  the  personal  estate  should  be  applied  to 
€hUdren  de$-     ^^y  ^ff  ^j^^  mortgage,   although  the  younger  children  were 

[  785  ]     thereby  left  destitute  (p). 

And  the  rule  of  equity  is  equally  applicable  where  there  b 
a  gift  of  the  personal  estate  to  the  executor,  if  nothing  be 
done  to  shew  that  he  is  meant  to  take  as  a  legatee,  and  not  as 
executor  merely.  Thus,  where  one  (/)  devised  his  personal 
estate  to  his  wife,  whom  fte  made  executrix,  Lord  Somers  de- 
creed  that  she  took  it  as  executrix,  and  that  the  personal  estate 
was  to  be  applied  in  the  exoneration  of  the  real  estate  (q). 

(€)  1  P.  Wms.  694,  eited. 

(/)  CuiUr  V.  CoxHir^  2  Vera.  302.  1693. 


^  iiii  ■' 


Pervmal  e$taie  (P)  In  like  manner,  if  the  personal  estate  be  given  to  the  next  of  kin,  and 
V^^^kinmu^^  be  not  expressly  exempted  from  the  payment  of  debts,  it  mnst  be  applied  Ai 
diMeharge  mort-  discharge  of  the  testatoi*^s  mortgages,  althoagh  it  will  thereby  exhaost  the 
^^'*h^V^  whole  fund.  Thus,  in  PhiUipa  v.  PhUHps,  2  Bro.  C.  C.  273,  the  testator 
ixhamted,'^      iMving mortgaged  his  estates,  devfoed  the  same  to  thepMntiff  forKfe,  wilh 

remainders  over,  and  then  **  gave  and  beqaeathed  all  the  rest  and  residue  of 
Ms  personal  estate  to  his  executors  (the  defendants)  to  diYlde  the  stmte 
amongst  his  next  of  kin,  share  and  share  alike.*'  The  next  of  kin  insisting 
that  this  was  a  specific  bequest  to  them  of  the  residne,  and  therefore  not  liable 
to  the  mortgage  debts,  the  execnters  refused  to  discharge  the  mortgages  witll. 
out  the  opinion  of  the  court.  The  Master  of  the  Rolls  said,  the  rule  of  tlfo 
court  was  settled  beyond  doubt ;  he  could  not  look  for  the  construetton  to  the 
state  of  the  residuary,  which  was  a  floctuathig  fund,  and  decreed  an  aceourit 
tif  the  personal  estate,  which  he  directed  shontd  he  applied  in  a  course  af 
adminlstratioB,'  and  the  tenant  for  life  to  stand  in  the  plaeeof  such  erediton^ 
to  whom  interest  had  been  paid  by  him. 

(Q)  "  For  that  his  Lordship  was  weH  satisffed  by  tiie  wonb  of  the  win, 
that  the  said  testator  did  not  intend  to  exempt  hit  personal  estate  from  the 
payment  of  his  debto.  Reg^  lib.  1693,  A.  fok  54,  entered  CuUer  ▼.  Greiuing.'* 
Raithby's  m  (1). 
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.-  80,  tfthoogb  tihe  bequest  to  the  executor  were  by  way  o{  So  if  hequen 
iresidiie^  the  panonal  iimd  would  ner^theless  be  liable  to  resSuT^^ 
{exonerate  the  tesl  estate ;  and,  therefore,  should  one  bequeath 
aereral  specific  legacies  out  of  his  personal  estate  (j^),  and 
afterwards,  in  the  conclusion  of  his  wiU,  give  and  devise  all 
^e  rest  and  'residue  of  his  personal  estate  to  his  wife  or  a 
atranger,  whom  he  thereby  made  an  executrix  or  execuit^r, 
file  personal  estate  would  be  first  applied  towards  the  payment 
of  spedalty  debts  for  the  benefit  of  the  heir* 

Thusi  where  a  man  devised  several  legacies,  subject  to  par-* 
ticular  charges  thereon,  and  gave  the  surplus  of  his  personal 
estate  to  his  wife,  the  personal  estate  was  directed  to  be 
applied  in  ease  of  the  real  (A). 

And,  on  this  principle  (i),  where  one  devised  the  surplus  of  Prwided  e«f- 
liis  estate,  his  debts  and  legacies  being  paid,  to  his  wife  and  mcA,  mi  imi 
his  eldest  son  John,  equally  to  be  divided  between  them,  and  ^  'r^  7^  1 
added,  whom  he  made  his  execuiors;  and  farther  willed  that 
she  should  continue  his  true  widow,  but,  if  she  married  again, 
liis  will  was>  she  should  render  the  right  of  being  executrix 
to  his  son  Roger,  to  be  partner  with  his  brother  John  in  the 
executorship;  the  widow  of  the  testator  married,  and  the  ques- 
tion-was, whether  by  the  marriage  she  had  forfeited  her  share 
of  the  surplus?    It  was  held  by  Lord  Somers,  upon  the  au- 
Ibority  of  the  last->mentioned  case,  that  she  had ;  for  she  took 
ms  executrix,  and  not  as  legatee. 

I  should  here  observe,  that  the  cupcumstance  of  the  bequest,  RaidiuBy  U- 
99A  the  constitution  of  executor,  being  in  the  same  sentence,  l^tUuuitxt* 
and  in  fitvor  of  the  same  person,  has  been  sometimes  consi*-  ^J^  *l^ 
4ered  as  an  important  feature  in  diese  kind  of  cases :  and  the  p^i^  thai  he  u 
cases  of  Cutier  v.  Coxeter,  and  of  Barton  v«  Stone,  have  been  oiior. 
occasionally  resolved  upon  that  prindide;  and  it  appears  to 
9e,  that  this  drcumstance  is  material  as  furnishing  an  index  to 
tbe  then  state  of  mind  of  the  testator;  it  implies  the  feet,  that    . 

(r)  Anmu    f  Vent    349.    Soke  t.  (A)  WkUe  v.  White,  1  Vera.  43. 

J>vbff,   S  Bro.  P.  C.  S90.     [8,  C.  (i)  £t  vide  Burlom  t.  Stone,  2  Vera* 

11  Via.  Abr.  S43.  S  Eq.  Ca,  Abr.  500,  508. 1693. 
pi.  9q,^mM4J} 
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the  testator  contemplates  his  legatee  as  his  executor,  his  ^e^ 
cutor  as  his  legatee,  and  that,  therefore,  as  he  speaks  of  then^ 
in  the  same  breath  in  both  characters,  he  shall  be  taken  as 
viewing  both  characters  indiflerently,  and  as  one.  But  the 
opposite  inference  was  discussed  before  Lord  Harcourt,  in  a 
case  which  arose  npon  the  will  of  Lord  Chief  Justice  Hale  (Jc)^ 
and  disallowed ;  the  circumstances  of  that  case,  so  far  as  are 
material  at  present,  were  as  follows :  Lord  Chief  Justice  Hale» 
after  giving  away  his  study  of  books  to  such  of  his  grand« 
children  as  should  study  the  law,  and  his  mathematical  instru- 
ments to  his  wife,  devised  the  rest  and  residue  of  his  personal 
estate  to  his  wife,  and  then  went  on  and  gave  several  other 
directions,  touching  other  things,  and,  in  the  close  of  his  will* 
said,  /  do  hereby  make  and  ordain  my  said  wife  sole  execuiruc 
of  this  my  last  will  and  testament.  And  one  question  was, 
whether  the  express  devise  to  the  wife,  of  all  the  rest  and 
residue  of  his  personal  estate  in  one  part  of  the  will,  should 
be  so  coupled  with  the  last  clause,  whereby  he  made  her  exe- 
cutrix, as  to  be  aQ  one  with  the  case,  where  a  man  devised  aB 
the  rest  and  residue  of  his  personal  estate  to  his  wife  or  any 
other,  whom  he  thereby  made  executrix ;  or  whether  this  de*- 
vise  of  the  rest  and  residue  of  his  personal  estate,  being  a 
distinct  and  independent  clause,  should  be  looked  upon  as  a 
[  787  ]  specific  legacy  to  her,  and  to  exempt  such  residue  from  being 
applied  in  the  first  place  towards  payment  of  the  debts,  in 
ease  and  exoneration  .of  the  real  estate  expressly  devised  for 
that  purpose,  as  it  would  have  been  if  another  person  had 
been  made  executor?  Mr.  Vernon  insisted  that  it  should  be 
exempted ;  that  here  he  gave  her  the  residue  of  the  estate  as 
a  legacy,  before  he  seemed  to  consider  who  should  be  his 
executors ;  that  the  making  the  executrix  was  in  a  distinct 
clause  after,  and  had  no  relation  to  the  devise  in  the  will  to 
her  before ;  but  Lord  Keeper  Harcourt  inclined. that  it  would 
Bui  Lard  Hat-  be  all  one.  And  this  seems  reasonable,  if  the  principle  on 
^  r^)  which  the  cases  last  alluded  to  stand,  be,  that  since  the  devise 
^Me^iLuhht'  ^  *^^  executor  is  perfectly  superfluous  and  idle,  and  no  moie 
quest  and  ap-  than  the  law  would  say,  were  there  no  such  express  devise, 
nidifCtiic/'aeii-  ^^^  executor  must  take  such  residue  in  the  same  manner  as  he 

teuu$. 

{k)  Halt  ▼.  Brooker^  Gilb.  Rep.  £q.  73,  [mentiooed  infra,  8i9*<--*£tf..l' 
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iA>uld  have  done  had  it  been  left  generaDy  to  fall  upon  him  as 
executor;  and^  therefore,  such  executor  must  take  the  per- 
sonal estate  after  payment  of  debts  and  legacies  thereout,  as 
the  proper  and  obvious  fimd  for  that  purpose,  and  to  the 
payment  whereof  his  office  of  executor  obliges  him  (r). 

There  are  several  ways,  by  any  of  which  a  man  may  subject  Med$9  wkerdfy 
his  real  estate  to  the  payment  of  both  specialty  and  simple  bg  tutdteUdTu 
contract  debts;  as,  by  conveyii^^ his  estate  to  trustees  for  a  2S«?«wSaj* 
terto  of  years  or  in  fee,  in  order  to  pay  the  debts ;  or  by  way  debu;  but  w- 

*   "^  »  ^        ^    leu  intetUion  to 

of  charge  in  equity,  which  the  Court  of  Chancery  will  decree  exempt  permnud 
to  be  performed ;  or  he  may  direct  that  his  real  estate  may  be  ^^^^  |][|J 
sold  for  payment  of  his  debts ;  but  which  ever  of  these  modes  f^^  "^  *» 

*   "^  tvery  ease  be 

he  adoptSj  none  of  them  vrill  make  the  real  estate  first  charge*  ftm  tiabU{B), 
able ;  if  there  be  not  in  the  will,  either  express  words,  or  a 
manifest  intent  to  discharge  the  personal  estate,  it  will,  never-* 
theless,  be  first  liable  (t) ;  for  the  same  principle  on  which  a 
court  of  equity  raises  an  equity  in  favor  of  the  hares  natus, 
or  of  the  jdevisee,  against  the  personal  representative  in  respect 
of  debts,  which,  in  their  original  nature,  attach  upon  the  real 
iund,  equally  pervades  the  case,  notwithstanding  such  provi-. 
sion  be  made  as  to  them;  for  the  rule  springs  out  of  that  great 
spurce  from  whence  most  of  our  principles  relating  to  real  pro- 
perty are  derived,  the  feudal  system,  and  has  for  its  object  the  * 
protection  of  the  freeholder ;  and  there  is  the  same  reason  for     [  788  ] 
raising  an  equity  in  his  favor,  where  his  estate  is  rendered 
liable  to  the  debt  by  the  act  of  the  owner,  as  where  it  is  ren* 
dered  liable  to  the  debt  by  act  of  law :  but  another  prin- 
ciple interferes,  as  to  simple  contract  debts  so  charged;  for 
such  will,  to  that  extent,  is  a  disinherison  of  the  heir,  which, 
i:qpon  the  old  maxim  of  law,  cannot  be  efiected  but  by  express 
words  or  necessary  implication.    Besides,  in  both  instances, 
equity  acts  in  conformity  with  the  general  construction  it  puts 

to  VideBiirtoii  ▼.  Knowltw^   SVes.  107.     Bncmsnel  ▼.  Prethere,    ib.  Ill, 
[faifo,  831.  836.~£tf.] 

(R)  This  subject  is  resumed,  post,  page  790,  et  seq.  to  793. 

(8)  The  general  nile  is  now  perfectly  established,  that  in  order  to  exonerate 
t\if  IHerson^  estate,  there  mast  be  either  express  words  or  a  plain  inteutipn* 
Fer  Sir  W.  Grant,  ii  Ves.  iB6, 
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upon  such  proyisions ;  because  every  provision  of  tiiis 
takes  effect  through  the  medium  of  a  trust  either  expressed  or  * 
implied.    Now  a  trust  does  not  affect  the  rights  of  parties  bar 
terested  in  the  thing  bound  by  it,  fiurther  than  the  object  in 
view  requires.    In  whatever  mode  the  estate  is  charged,  8ub-« 
ject  to  the  charge,  it  belongs  to  the  heir.    It  is  his  Umd.    He 
may  pay  the  debts,  and  call  for  a  conveyance.    The  same  ob- 
servation applies  to  the  hueres  foetus  or  devisee.    Whether  the 
estate  come  to  the  devisee  charged  with  the  debts,  or  be* 
devised  to  a  trustee  for  a  term  to  secure  the  debts,  or  be 
absolutely  given  for  that  purpose,  it  is,  notwithstanding,  the ' 
estate  of  the  heir  or  devisee,  though  subject  to  the  charge. 
The  same  policy  therefore  which  raises  an  equity,  where  there 
are  specialty  debts  in  &vor  of  the  heir,  dictates  the  same 
equity  where  simple-contract  debts  are,  by  the  testator,  placed 
on  the  same  footing  as  specialty  debts. 

Charge  pf  debit     Therefore,  notwithstanding  the  real  estate  be  bound  by  way 

tn  eauiiy  on  ^        ^f 

particular  landi  of  charge  in  equity,  which  the  Court  of  Chancery  will  decree 
!/  p^wuii^'^  ^^  ^  performed,  yet  it  shall  be  exonerated  by  the  personal 
f"^'  estate. 

Thus,  where  one  by  her  will  said,  **  I  devise  to  A.  B.,  mjr 
heir,  Clipton  lands  (m),  he  paying  all  debts  and  legacies  charged 
on  these  lands,  and,  after  his  decease  (n),  to  my  nephew  B.,** 
and  in  another  part  of  her  will,  said,  ''  I  leave  my  jewels, 
plate,  pictures,  medals,  and  furniture,  to  my  two  executors,  to 
be  equally  divided,"  and  in  the  last  clause  of  her  will,  said, 
^'  Creating  St.  Mary's,  and  Creating  St.  OKve's,  I  make  liable 
to  all  debts,  notes  or  bonds,  I  have  contracted  since  17S5,  if 
any,  and  what  remains  to  be  paid  to  D.,  after  the  Creatings 
are  sold;"  Lord  Hardwicke  held,  that  the  making  a  parti-' 
ciilar  estate  in  the  land  liable  to  pay  debts,  did  not  exonerate - 
the  personal  esta^ ;  because  it  was  tiie  material  iund  for  the 
payment  of  debts :  and  his  Lordship  was  of  opinion,  that  the 
residue  of  the  personal  estate  ought  in  this  case  to  be  applied' 
in  exoneration  of  the  real. 

(m)  BndgmoB  ▼.  l>or«y  9  Atk.  fOl,         (•)  Et  vide  Batthabwtiw  ▼.  Mat/^ 
^ct  Tide  pott,  821  and  856.— £tf.]  1  Atk.  487. 
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•    So -where  £>.  by  will  devised  •everal  legadea  (o),  and  inter  ^'Tlj^j^ 

tUia,  aOt  to  H..  and  made  his  executor,  and  devised  his  real  mdugaeiu, 

estate  to  M.,  paying  his  debts  and  legacies ;  and  devised,  tnat  «,„,<  5^  jiru 

if  he  did  not  pay  die  legacies  in  three  months,  and  the  debts  W«^rf- 

in  two  months,  the  legatees  and  creditors  might  enter  and  hold 

till  satisfied  (t).    It  was  decreed,  on  a  question  whether  the  j 

personal  estate  should  be  applied  in  ease  of  the  real  estate* 

that  it  shoidd ;  for  that  the  devise  amounted  but  to  a  charge 

upon  the  real  estate,  and  intended  not  to  avoid  the  estate  in 

case  of  non-payment. 

Again,  if  lands  be  devised  for  the  payment  of  debts  and  ^^^''^.^^ 
legacies  (j»),  and  the  residue  of  the  personal  estate  be  given  to  4eficienaf  onijf. 
executors  after  the  debts  and  legacies  paid ;  the  personal  es- 
tate shall,  notwithstanding,  as  far  as  it  will  go,  be  applied  to 
the  payment  of  the  debts,  &c.  and  the  land  charged  no  further 
than  is  necessary  to  make  up  the  residue. 

So,  where  a  man  devises  his  estate  to  his  trustees  to  be  sold  ^^l^^*^^' /Jj* 
for  payment  of  his  debts,  the  personal  estate  shall  nevertheless  gacUs  paid.    . 
exonerate  it  as  against  a  residuary  legatee ;  for  the  residue 
implies,  after  debts  and  legacies  paid. 

* 

Thus,  where  a  man  devised  aU  his  freehold  houses,  lands,  *^  ^'^ 
and  hereditaments  (q),  in  W.,  to  three  trustees,   to  hold  to  pay  Mu,rt. 
them  in  trust,  that  the  freehold  estate  should  be  subject  tOi  Penonai  estate 

first  applicable^ 
(o)  Mead  s.   Hide,    %  Vera.    120.         (9)  Fereges  v.  RoWiimji,  Biinb.  301.  ^^   ^^e^ 

[Si.  C.  post,  8S6,  nom.  Gower  v.  Mead.      Lovel  v.  LancasteVf  t  Vera.  183.  \S.C.  tmpi  i<(u). 

.^£tf.]  post,  790.— Ed.] 

(p)  Anen.  t  Ventr.  349. 


m*^ 


(T)  The  words  of  the  devise  were,  that  the  said  testator  "  did  give  and    Warda  pf 
beqneatii  nhto  tlie  said  Elizabeth  Mead  (the  plaintiff)  all  his  lands,  tenements,   ^^^^ 
aessoages,  houses,  and  bnllarles  of  salt  water,  whatsoever  and  wheresoever, 
to  hold  to  her,  her  heirs  and  assigns  for  eter,  upon  condition  she  paid  all 
his  debts  owing,  and  legacies  bequeathed  in  his  wili."    Reg.  Lib.  1689.  B« 
fol.  380. 

(U)  lo  like  maaner  in  Haneox  y.  Abbeyy  It  Ves.  186,  the  Master  of  the  HiOMon  fw  «of 

R(^  declared  that  a  devise  to  sell  for  payment  of  all  debts  should  not  exo-  ^'f^f^^g  P^- 

....  .      .         ,    -   Monatly,  where 

Derate  the  personal  estate ;  for  that  shewed  nothing  more  to  be  intended  ^j^^^  ^  ^  ^^. 

than  that  all  tiie  debts  should  be  paid,  and  that  the  real  estate,  if  it  were  vise  /or  debts. 

oeeessary,  should  be  applied  as  an  additional  or  auxiliary  fund. 
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and  be  sold  and  deposed  of  by  them  for  payment  of  his  just 
debts ;  and^  after  disposing  of  some  particular  legacies,  gave 
to  his  nephew  the  rest  and  residue  of  his  goods,  chattels, 
debts,  rights,  credits,  and  personal  estate,  not  before  disposed 
of ;  the  question  was,  whether  the  personal  estate  should  be 
[  790  ]  first  applied  to  the  payment  of  the  debts,  notwithstanding  the 
real  estate  was  expressly  devised  for  that  purpose  ?  It  was  in- 
sisted, on  behalf  of  the  residuary  legiUee  (r),  that  the  real 
estate  being  not  only  made  subject,  but  directed  to  be  sold  for 
the  payment  of  the  debts,  the  personal  estate  should  not  be 
applied  for  that  purpose.  But  it  was  held  per  totam  curiam^ 
that  here  being  no  negative  words  to  exclude  the  personal 
estate  from  being  applied  for  the  payment  of  debts,  it  ought 
to  be  first  applied  for  the  benefit  of  the  hdr  at  law.  And 
it  was  decreed  accordingly. 

• 

P^^"^  «<JJ«      And  the  rule  of  law  is  the  same,  if  a  term  be  created  ex- 
atid  UgaeUs^     pressly  for  payment  of  debts.    The  personal  estate  shall  be 

ihamgh  term  4^  ■  -     i*    i  •  i*  ^i.  •         i 

reaiettate  u    apphcd  m  ease  of  the  real. 

by  deed  created 
erpreuly  for 

their  payment       Thus,  where  ouc,  after  several  particular  legacies,  devised 

all  his  goods  and  chattels  to  A.  B;  and  C,  to  their  aum  dispo- 
sitiofif  and  made  them  executors  (s) ;  and  by  indenture  of  the 
same  date,  demised  several  manors  and  lands  to  A.  and  C,  for 
500  years,  in  trust  for  himself  for  life,  and  after  his  death 
upon  trust,  out  of  the  rents  and  profits  to  pay  his  debts,  lega- 
cies, and  ftmeral  expences,  and  four  years  afterwards  to  attend 
the  inheritance ;  on  a  bill  exhibited  by  the  heir  at  law  of  the 
testator,  to  have  an  account  of  the  personal  estate,  and  of  the 

.  (r)  Quare,  whether  the  legatee  was  [Gray  v.  Gray,  1  Ch.  Ca.  t96,  ante, 

execntor?     [ThU   qtuere  b  made  in  784;  nnd  French  v.  Chickeeterf  tVern, 

reference  to    the  cases  cited,   post,  568)  post,  79t,  are  also  instances  of 

869.— Ed.]  trusts  of  the  inheritance  created  dur- 

(s)  Cook  V.  GwavoMf  9  Mod.  187.  ing  life.— JEd.] 


(X)  See  Powis  v.  Corbettf  post,  856,  and  distinguish  this  case  from 
that.  See  also  Read  y.  Lichfield^  post,  821,  in  notU,  for  a  contrast  between 
the   above   case  and   a  devise   for  payment  of  debts  by  means  of  a  term, 

where  there  is  an  evident  intention  to  throw  the  burthen  entirely  on  the  real 
estate. 


tx> 
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rents  and  profits  of  the  real  estate,  and  that  the  personal 
estate  might  be  applied  to  pay  debts  and  legacies,  in  ease  of 
the  real;  it  was  insisted  by  the  executors,  that  they  were  en- 
titled to  the  personal  estate  as  a  legacy ;  but  it  was  decreed 
that  the  personal  estate  should  be  applied  in  exoneration  of 
the  real* 

So,  if  the  provision  be  made  in  the  shape  of  an  express 
trust  of  the  inheritance,  the  rule  will  still  be  the  same. 

Thus,  in  the  case  of  Lavel  v,  Lancaster  (t\  where  T.  S.  de-  J>efoi$e  tf  urn 
vised  land  to  A.  B.,  for  payment  of  debts,  and  devised  to  T.  D.  mad  ofdAu^ 
certain  lands,  which  the  testator  in  his  life-time  had  mortgaged,  j^.^^^'  ^^ 
and  likewise  gave  him  his  personal  estate ;  the  question  was,  i«¥frtgt^,anA 

'  oequeH  iff  per^ 

whether  T.  D*  should  have  the  benefit  of  the  trust  for  payment  wnaU^  aUo  to 
of  debts,  so  as  to  have  the  money  owing  on  the  mortgage  paid  taie  cam  eoen^ 
off  by  money  raised  out  of  the  trust,  that  the  land  mi^ht  come  '^H^  ^^ 
to  him  clear  of  the  debt  owing  to  the  mortgagee ;  and  it  was      [  791  ] 
held,  that  he  must  take  the  mortgaged  land,  cum  anere ;  and 
thai   the  personal  esiaie  also,   though  devised  to  him,  must 
nevertheless  be  sub/ect  to  the  debts,  notwithstanding  lands  were 
devised  for  the  payment  of  them  (y). 

,  The  circumstance  of  the  personal  estate  being  given  to  a  AeiwiqrttMi  ^ 
person,  and  that  person  being  named  executor  in  the  same  a^mtd  in  f9gs 

(0  2  Vera.  183.    Vide  [&  C.  semb.}    Pre,  Ch.  3.    t  P.  Wins,  335. 190.  '^^^ 

(Y)  Mr.  Raithby's  note  to  this  case,  snpported  by  Reg.  Ub.  is  materiaU  Csm  jk  texi 
It  is  in  these  words  :»<<  There  does  not  appear  to  be  any  direct  devise  of  ^^Sy  ^^ 
lands  for  payment  of  debts.    The  testator  in  tiis  life-time  eanvejfed  to  certain 
persons  by  indentures  of  lease  and  release  the  premises  therein  mentioned, 
apon  trast  that  they  should  sell  and  dispose  thereof,  for  and  towards  payment 
of  his  debts,  to  such  person  or  persons,  and  in  snch  manner  as  he,  his  execu- 
tors, or  administrators,  should  direct  or  appoint ;  but  no  appointment  by  the 
will  appears  so  far  as  the  same  is  stated  in  the  Register's  Book  t  the  decree 
directs,  that  in  case  the  personal  estate  should  not  be  sufficient  for  payment  of 
the  debts,  then  the  trust  estate  to  come  in  aid  and  be  applied  to  pay  what 
the  personal  estate  shall   fall  short  to  pay.''    Reg.  Ub.  1690.  B.  fol.  166.  ^ 

Considering  then  the  mortgage  as  a  debt,  it  should  seem  to  follow,  that  if  the 
personal  estate  were  insufficient  to  discharge  all  the  debts,  reckoning  tlie  mort- 
gage as  one,  T.  D.  might  well  call  on  the  conveyed  estates  for  payment  of  the 
deficiency ;  and  consequently  he  would  take  the  estate  devised  to  him  cum 
oaere,  only  L^  case  the  personal  estate  were  insufficient  to  discharge  all  the 
debts  and  the  mortgage  likewise. 
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sentence  in  which  such  bequest  is  made,  has  been  considered; 
as  well  in  cases  where  a  provision  is  made  for  payment  of  debts 
by  charge,  &c.  on  the  real  estate,  as  in  cases  where  specialty 
debts  are  indiflferendy  chargeable  on  both  funds,  as  furnishing 
evidence,  that  such  x>erson  is  intended  to  take  the  personal 
estate  in  his  official  character,  and  not  as  legatee ;  for  it  haS 
before  been  observed  (z),  it  is  to  be  presumed,  that  the  testa- 
tor, speaking  of  the  whole  in  the  same  breath,  has  but  one 
design,  vmt.  to  give  the  x>ersonal  estate  to  him  as  executor^ 
who,  in  the  same  moment  that  he  gives  him  his  estate,  he  con- 
stitutes executor. 

Gifi  «/personai  •  The  Case  of  BroamhaU  v.  Wilbraham  («),  furnishes  an  in- 
^hoUappohii'  Stance  of  this  kind.  There  a  testator  devised  in  the  following 
€ii/!i?rtt?^  words,  tix:  "  all  my  personal  estate,  of  what  nature,  kind,  cHf 
^au  to  B,  quality  soever,  I  give  to  my  sister  A.,  whom  I  make  my  exe-' 
debit,  permnuU  cutrix ;  and  all  my  real  estate,  of  what  kind,  nature,  or  quality 
•jw*  JInt  H'    gQCY^f  ^  J  giyg  unto  my  sons  B.  and  C,  chargeable  with  my 

debts ;"  and  it  was  held  at  the  Rolls,  that  the  personal  estate 
[  798  ]      should  be  first  liable,  and  that  decree  was  afterwards  af- 
firmed (a), 

(k)  Cited  Ca.  temp.  Talb.  S04. 


(Z)  See  ante,  page  786. 
PiviMe  i0  p«y        (A)  So  in  lacy  v.  Bromiey,  Fitig.  41,  where  J.  S.  by  will  settled  his  land  for 
debts  no  ex-      payment  of  his  debts,  and  made  M.  his  wife  ezecntrix,  and  devised  all  his 
Mofl^pgwMU  P^*"^"*^  estate  to  her ;  and,  by  subsequent  claases,  gave  several  specific  and 
wife  exfieiUrix*  pecuniary  legacies  to  her,  and  died ;  it  was  adjudged  that  M.  toolc  the  personal 
v^eo^^  had   ®'^^^'  °^^  ^  legatee  but  as  executrix ;  and  so  the  same  after  the  legacies  paid, 
oeen  gwen  to    ^^  ^^'^  applicable  to  discharge  the  real  estate  in  favor  of  the  heir.    Bun- 
ker  own  ate.       bury's  report  of  this  case  is  as  follows :— A.  by  will  charged  his  real  estate  with 
payment  of  his  debts,  funeral,  and  legacies,  and  gave  to  M.  his  wife  1000/,, 
payable  in  two  years  after  his  death,  with  interest ;  and  his  house  in  R.  with 
the  use  of  the  goods  therein,  for  life,  and  the  use  of  his  plate  and  goods  at  C, 
during  her  widowhood ;  and^  after  other  legacies,  testator  concluded  his  will, 
and  made  his  wife  sole  executrix  of  his  will,  and  of  all  his  goods,  chattels, 
and  arrears  of  rent,  not  before  given  or  limited  in  his  will*    Per  cwimn,  the 
personal  estate  in  the  hands  of  M.  ought  to  be  applied  to  pay  his  debts,  in 
ease  of  tUe  real  estate.    Note  [by  the  reporter],  it  was  insisted,  that  making 
M.  executrix  of  particulars  amounted  to  no  more  Chan  making  her  executrix 
in  general.    But  per  Pengelly,  C.  B.  if  the  words  to  ker  oum  u$e  had  been 
added,  or  such  like  words,  it  might  have  given  some  cause  of  doubt 
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And  this  circumstance,  of  the  bequest  of  the  personal  estate^  App^lmiment  ^ 

being  in  the  same  clause  in  which  the  legatee  was  named  eze^  a  continuaHan 

ciitrixy  was  considered,  in  the  case  otJFi'ench  y.  Chichester^  bM  ^perM?Ji«^ 

it  is  reported  in  Vernon  {s),  as  demokistratiTe,  that  the  legatee  |jjj' J*^^. 

was  meant  to  take  as  executrix ;  and  thai^  although  the  legacy  tended  to  loiee 

was  in  favot  of  a  wife,  and  the  testator  expressly  detlared  lA  ^  ^p^rd^  J^eA 


his  wfll,  that  the  same  was  given  her  as  a  compensation  for  JJj^  u'lS^fits 
her  own  inheritance,  with  which  her  husband  had  prevailed  frn^  ^s^* 
upon  her  to  part  (b). 

This  case  came  on  upon  a  biQ  of  review.  The  error  as- 
signed and  relied  on  was,  that  John  Chichester  (y),  as  hei:^  - 
and  executor  to  his  father,  having  raised  sufficient  out  of  the 
real  and  personal  estate  for  payment  of  his  sister's  portions^ 
devised  to  them  by  his  father's  will,  and  having  paid  all  biit 
one  sister,  who  was  under  age,  did  by  deed  convey  several 
lands  to  trustees  for  payment  of  his  debts;  and  afterwards 
made  his  will,  and  thereby  also  directed  that  his  trustees  should, 
out  of  his  trust  estate,  pay  his  debts,  legacies ,  and  funerci^ 
and  thereby  devised  to  his  wife,  '^  wham  he  made  his  execw* 
trix  («),"  aQ  his  personal  estate  not  otherwise  disposed  of  (c),  .[  793  1  * 
intending  thereby  a  provision  for  her,  she  having  been  pre^ 
vailed  upon  to  sell  away  part  of  her  own  inheritance.  And 
the  question  was,  between  the  heir  and  executor,  whether  the 
wife  and  executrix  should  have  the  personal  estate  as  devised 
to  her,  and  leave  the  debts  charged  upon  the  land ;  or  whether' 
the  personal  estate  should  be  appUed  in  ease  and  exoneration, 
of  the  real  estate  !  On  the  part  of  the  wife,  it  was  insisted^ 
that  the  testator  having  charged  his  debts  upon  his  land,  and 

(x)  %  Vern.  568.  affirmed  in  Dom.  Proc.  1  Bro.  P.  C.       ' 

(y)  French    v.   Chichester,    t  Vern.      19S.— £d.] 
566.    [Vide  Uie  aothority  of  this  ewe         (z)  Note.  Tliis  I  take  to  liave  beea 
qoestioiied  by  Lord  Talbot,  Ga.  temp,     the  lao^age  of  the  will.    Vide  Cirf« 
Talb.  t09.  et  infra,  79S,   bot  it  wai      let  ▼.  Coxeter,  and  Bivtom  v.  Stem, 

ante,  784,  5. 
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(B)  But  Lord  Harooort  inclined  to  think  that  it  would  be  immaterial  whe- 
ther the  bequest  of  the  personalty  and  the  appointment  of  executors  were  In 
the  ^ame  or  disUoct  clauses,  and  the  learned  antlior  appears  to  acquiesce  in 
Ihat  opinion,  see  ante,  page  787. 

(C)  Se^  an  important  distinction  on  these  words,  post,  804* 
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afterwards  by  his  will  having  charged  even  his  legacies  and 
funeral  expences  upon  his  land,  and  devised  his  personal  estate 
to  his  wife,  did  sufficiently  manifest  his  intention,  that  his  wife 
should  have  his  personal  estate  as  a  provision  for  her,  and  to 
her  own  use ;  and  that  the  same  was  but  a  small  recompence 
for  what  she  had  parted  with ;  but  if  made  liable  to  debts,  the 
whole  would  be  exhaugied,  and  the  provision  intended  for  the 
wife  defeated ;  and  that  the  known  rule  was,  that  where  the 
personal  estate  was  devised  away,  the  heir  should  not  have  it 
applied  in  exoneration  of  the  real ;  but  the  Lord  Keeper 
Wright  upon  the  former  hearing,  and  the  then  Lord  Keeper 
Cowper  on  the  bill  of  review,  were  both  of  opinion,  that  the 
devise  being  in  the  same  clause  in  which  she  was  named  ex" 
vcuirix  (a),  and  not  said  free  and  exempt  from  pajrment  of 
debts,  she  must  therefore  take  it  as  executrix,  and  the  same 
must  be  applied  for  payment  of  debts ;  and  the  demurrer  was 
allowed,  and  the  bill  of  review  dismissed. 

4 

■s. 

ijord  TaXboe*  But  Lord  Talbot,  in  the  case  of  StapleUm  v.  Cohtile  (6), 
dbttfrHi^^  although  he  admitted  that  the  circumstance  of  the  personal 
^^£!f  ^  ^*  estate  being  bequeathed,  and  the  legatee  being  named  execu- 
tor in  the  saziie  clause,  hlid  been  considered  of  great  weight 
in  such  cases,  and  hlid  in  some  instances  been  decisive,  aa 
furnishing  an  inference,  that  the  executor  was  to  take  as  exe- 
cutor and  not  as  legatee,  and  consequently  subject  to  the  ex- 
oneration of  the  real  estate ;  yet  doubted  the  authority  of 
French  v.  Chichester,  if  that  circumstance  was  the  only  one  on 
which  it  was  grounded :'  for  his  Lordship  thought  that  there  was 
a  plain  difference,  as  between  the  case  of  makii^  a  man  exe- 
[  794>  ]  cutor,  and  the  making  him  likewise  a  legatee  of  the  personal 
estate ;  because,  if  the  executor  died  in  the  first  instance 
intestate,  before  probate,  the  representative  of  the  testator 
was  entitled  to  the  administration;  whereas,  in  the  latter  in<» 
stance,  there  being  an  express  gift  to  him,  he  took  as  legatee ; 

(a)  Note,  In  BmnJUU  v.  ffytidkam,  debts.    See  these  eases  dtsthignbhed 

infhi,  BOS,  the  wife  was  made  execa-  in  p.  804,  infra.  [7%w,  it  is  conceived, 

trix  in  the  same  claose  that  bequeathed  is  the  meaning  of  the  author's  concise 

to  her  all  this  personal  estate,  yet  it  note  here  in  the  4th  edition  i)f  bir 

was  held,  that  she  took  the  personal  treatise.— £(/.] 
estate  exempt  from  the  burthen  of  the         {h)  Vide  infra,  819» 


MORTGAGES  ARE  TO  BE  REOEEHED.  794  d( 

and  consequently  upon  his  death  his  representative  would  be 
entitled  to  it^  and  interest  being  vested  in  him  in  his  own 
right,  in  the  one  case,  but  nothing  at  all  m  the  other,  until 
he  had  converted  it. 

And  Lord  Talbot,  in  the  before-mentioned  case  of  Stapleion  HU  miggeMm, 
V.  CohiUe,  observed  further,  that,  in  the  case  of  BroanihaUfot^^^J^u 
V.  WUbraham  (e),  it  appeared,  tiiat,  had  the  real  estate  which  J^*^^ 
was  devised  to  the  sons   been  charged  with  the  debt,  they  |mv««  791,  s. 
would  have  had  nothing,  and  the  testator's  sisters,  who  were 
the  devisees  of  the  personal  estate,  would  have  ran  away  with 
die  whole ;  and  that  the  question  being  between  the  testator's 
own  children  and  his  sisters,  it  was  natural  and  just  to  con- 
strue the  intent  in  fitvor  of  the  children,  and  to  lay  the  load 
on  the  personal  estate. 

However,  I  am  inclined  to  think,  that  the  decree  in  Brooms  Amtkn's  rea- 
haUv.  WUbraham  might,  upon  the  authority  of  the  cases  of  ^^,|^^2!^«^ 
Cutler  V.  Coxeter  and  BarUm  v.  Stone  (d),  be  supported  upon  ^j^f^^M? 
tiie  circumstance  of  the  bequest  being  comprised  in  the  same 
sentence  in  which  the   legatee  was  made  executrix,  without 
having  recourse  to  the  equitable  ground  taken  by  his  Lordship ; 
because  there  appears  to  me  no  reason  to  distinguish  this  case 
from  those  to  which  I  have  alluded,  unless  upon  the  ground, 
that  in  the  case  of  BroomhaU  v.  WUbraham  the  debts  were 
provided  for  by  a  charge  on  the  real  estate ;  but  that  seems 
to  be  no  ground  for  exempting  the  personal  estate,  that  circum- 
stance aiane  being  considered  only  as  enlarging  the  fund,  and 
not  as  affecting  the  equity,  as  between  the  heir  and  the  exe- 
cutor.    And  it  seems  to  me,  that  the  case  of  French  y*  Chi-' 
Chester  is  distinguishable  from  the  cases  of  Cutler  v*  Coxeter, 
Barton  V.  Stone,  waA.  BroomhaU  y.  WUbraham,  on  the  ground 
that  the  ]^rsonal  estate  being  given  as  a  provision  for  the  wife, 
and  in  respect  of  her  having  been  induced  to  part  with  her 
own  inheritance^  rebutted  any  equity  that  might  have  arisen 
in  favor  of  the  heir,  had  those  circumstances  b^n  out  of  th^ 
case  ♦. 

(0  Ante,  791,  t,  {d)  Ante,  7d4,  5. 


'  *  For  tbe  residue  of  this  page  of  the  4th  edition,  beyond  the  nelt  pam* 
graph,  sec  post,  p.  799. 
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Etiau  to  he  And  though  aa  estate  he  detiaed  to  be  sold  cmt  and  out  for 
/or  payment  qf  payment  of  dehts  and  funeral  expenees,  with  a  particul^  disH 
eSnudleMenot  V>^^^^  ^  *^  surplus  money ;  yet  if  the  personal  estate  he 
^herwiMe  die*   not  Otherwise  disposed  of  than  by  the .  appwitment  of  an 

vvwCtm    vj    •MAW  • 

^  appoiutmeft  executor,  the  personal  estate  will  be  uable  to  exonerate  the 
%^'^UMt!      devised  estate :  and  the  deyisees  of  the  si^irplus  will  be  entided 

to  call  upon  the  executor  in  equity  to  reimburse  them  out  ot 
the  p^sonal  estate,  so  much  of  the  fund  arising  by  sale  of 
the  real  estate,  as  has  been  paid  in  discharge  of  ddots  and 
funeral  expences,  in  exoneration  of  the  personal  estate  (e)  (p). 

*  And  the  mere  circumstance  (k),  that  both  funds  are  given 
tp  the.  same  persons,  furnishes  great   room  for  presuming, 

<<)  Vide  Gray  v.  mmkharpe^  S  V4M.      t  V«rn.  740.    IS.  C.   Oilb.  Eq.  Rep.. 
105.    [S.  C.  ante,  784.— £d.]  128.    1  Pick.  96.    6  Bro.  P.  C.  $915 

{k)  Dohnan  y.  Smith,  Pre.  Ch.  456.      Toml.  edit,  on  other  pointo.— £d.] 


*  The  former  part  of  this  page  of  the  4th  edition,  may  be  foand  post,  p.  803, 

The  arrangement  and  snbdiYision  of  the  text  require  this  alteration;    It  is 

^  evident  that  the  contenU  of  pages  846,  847,  848,  849,  850,  and .  651,  artf 

entirely  misplaced,  if  introduced  (as  in  tlie  4th  edition)  under  the  arcond. 

division  of  the  subject,  which  commences  at  p.  803,  post. 

Lard  laugh"  (1^)  Lord  Longhborongb's  judgment  was  in  these  words  \^-^  Tlie  court  is 
borough* ejadg'  bound  to  give  eifeet  to  all  the  will.  It  is  very  clear  the  testator  meant  by  th« 
T,  Mudtk^nL    ^^^  ^^  ^®  ^^^  estate  to  provide  a  fund  for  bis  debts.    It  is  equally  clear  lie 

supposed  there  might  be  a  residue,  of  which  he  disposed,  and  then  after 
answering  all  these  payments,  be  supposes  there  will  be  still  a  residue,  and 
IjiVes  that  to  another  person.  Then,  as  to  the  personal  estate,  there  is  na 
mention  of  it  in  the  will  except  the  mere  nomination  of  an  execator.  No  case 
oomes  up  to  this ;  that  the  mere  nominatioo  of  an  executor,  though  under  cir* 
cumstances  that  would  give  to  him  beneficially  the  personal  estate,  and  not 
make  it  distributable  to  the  next  of  kin,  shall  have  the  same  effect  as  a  distinct 

ft-  • 

specific  gift  of  it  to  an  individual,  as  there  was  in  BamJUld  v.  TFtadAost,  Pre. 
€h.  101,  and  Wamwrigkt  v.  Bedloes,  ib.  451.  S.  €.  t  Venn.  718.  And  it  wonl<f 
lie  a  sti^ng  oonelasion  when  the  efiect  wonld  be  to  defeat  those  gifts  tha 
testlitor  had  clearly  intended  to  make,  if  there  should  be  a  iund  out  of  the 
produce  of  the  sale  of  the  real  estate.  They  are  not  strictly  legacies,  but 
they,  are  certainly  in  the  nature  of  legacies ;  and  the  defendant's  construction 
would  tn  effect  give  to  a  person  only  noadnated  executor  a  right  to  all  th^ 
personal  estate,  in  opposition  to  the  persons  who  are  entitled  to  those  sams  by 
the  will.  Therefore  I  have  no  difficulty  in  holding,  that  the  personal  estate 
not  particularly  given  to  any  one,  but  merely  attached  to  the  person  of  the 
executor,  shall  be  liable  in  the  first  place.  The  costs  must  come  out  of  the 
fund,  and  the  residue,  after  paying  the  costs  and  the  several  sums  of  50/. 
[j»hich  were  directed  by  the  testator  to  be  paid  out  of  the  snrplns^]  i»iisebe 
paid  over  to  the  nephew  J.  Gray.'' 
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.Aat  the  pofsonal  estate  is  not  intended  to  be  exempted  from 
^exonerating  the  real  estate  (e). 

.     Thus,  where  A.,  by  will,  devised  his  household  goods  and     [  796  ] 
.furniture  to  B/,  and  lOOOf.  to  C,  payable  at  twenty-five,  and  ejtaie  to  tma- 
.likewise  500/.  to  D.  payable  at  twenty-five,  and  devised  all  ^^i^^^^u 
his  nuoKxr.  lands,  tenements,  and  hereditaments,  to  trusteeis  ^«  *!.^^' 
and  tibeir  heirs,  in  trust  for  the  payment  of  his  debts,  legacies,  tn  lati,  with  a 
•and  fimeral,  and  then  by  his  will  expressly  charged  them  with  ^niintket^ 
•the  payment  tibereof,  and  directed  that  his  trustees  should  r^  *,^!Ltt^l^ 
iBervB  ike  rents  and  profits  of  his  estates  till  B.  should  attain  B.,  Mterfimnd 
Jus  age  of  twenty-five  years,    and  thereout  allow  him  251. 
a-year;  and  ^L  a-piece  to  C.  and  D.,  until  they  should  at- 
tain their  ages  of  twenty-five  years ;  and  devised  the  residue 
of  the  rents  and  profits  of  the  said  estate,  together  with  the 
same  estate  to  B.  in  tail  male,  remainder  to  C.  and  D.  in  tafl 
-male  successively,  remainder  in  like  manner  to  three  other 


(E)  When  both  funds  are  gifen  to  the  same  individoal,  it  can  be  an  object  Jhctrhuintexi 
of  little  consequence  which  fnnd  is  to  be  first  applied  hi  payment  of  the  debts,  couidortd  «n- 
exGcpt  perhaps  in  the  instance  alloded  to  by  Lord  Talbot,  post,  797,  8,  for 
what  is  dtsborsed  with  one  hand  mast  eventoaHy  be  replaced  by  t]M  other.  Beb 
HoU  ▼.  Cox^  3  Bro.  C.  C.  329.    11  Yes.  187,  and  post,  829.    And  it  is  sab- 
mitted,  that  this  deduction  of  the  learned  author  is  not  substantiated  by  the 
tease  cited  for  its  support,  except  indeed  by  Vernon's  report,  which  is  very  loose    L   '  ^      i 
•ad  nnsatisfactory.    The  case  torned  entirely  on  another  point ;  and  not  on  the 
.arbitrary  and  unreasonable  ground  snggested  in  tlie  text.    The  decree  was 
founded  on  an  argument  drawn  from  the  frugal  disposition  of  the  testatof, 
apparent  throughout  the  whole  will,  whereby  he  restrauied  his  heir  at  law 
'(who  was  to  take  the  personal  estate)  to  a  very  trifling  annuity  out  of  bis  real 
property  also  devised  to  him,  natU  he  sbonld  have  attained  his  age  of  twen^- 
five  years,  and  then  it  was  said,  the  testator  could  never  have  meant  to  thus 
closely  restrict  his  nearest  relation  as  to  one  fund,  and  allow  him  the  full  latj« 
tnde  of  the  other.    This  argument  was  sufficient  to  support  the  decree,  with* 
out  resorting  to  the  technical  distinction  in  the  text.    The  learned  autlipr 
further  cites  the  case  of  Haxlewood  v.  Pope,  post,  797,  where  some  reliance 
appears  to  have  been  placed  on  the  circumstance  of  both  funds  being  given  to 
the  same  person.    But  Lord  Talbot,  in  a  subsequent  case,  has  himself  an- 
aonnced  that  his  determination  in  HozUwood  v.  Pope  was  not  founded  on  this 
tSi^t  circumstance,  but  upon  the  contemplation  of  the  ie&o[«  will  taken  to- 
gether, see  post,  798.    It  is  therefore  conceived,  that  the  proposition  in  the 
text  is  redundant  and  untenable ;  and  this  may  be  submitted  without  impugn- 
ing the  decision  in  Dolman  v.  Smth  and  Haxlewood  v.  Pope ;  for  those  casef» 
It  Is  presumed,  are  ref^rrible  to  other  principles  infinitely  better  able  ta 
•Qitaiii  ttwM. 
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perscMiBj  with  remainder  to  the  right  heirs  of  one  of  thenf, 
who  was  a  stranger^  and  no  relation  to  the  family;  and  then 
devised  several  things  to  go  along  with  the  estate  as  heir-looms; 
and^  afterwards  devised  all  the  rest  and  residue  of  his  goods, 
chattels,  and  personal  estate  before  unbequeathed  to  B.,  and 
made  the  trustees  his  executors,  and  died.    The  question  was, 
whether  the  personal  estate  belonged  to  B.,  exempt  from 
debts,  legacies,  and  fimeral  expences,  or  whether  it  should 
be  applied  in  the  first  place  towards  satisfaction  thereof,  not- 
withstanding the  express  charge  on  the  real  estate  for  pay- 
1  797  ]     ment  (f)  ?      And  Lord  Cowper,  on  the  whole  frame  of  the 
will,  was  of  opinion,  that  the  personal  estate  was  to  be  applied 
in  the  first  place,  in  ease  of  the  real  estate:  First,  because 
there  was  no  express  clause  to  exempt  the  personal  estate, 
which  had  always  been  a  distinction  taken  in  the  Court  of 
Chancery.    Secondly,  because  it  appeared  that  the  heir  of 
this  faniQy  was  not  to  have  the  real  estate  till  his  age  of  twenty- 
five  years;  nay,  not  so  much  as  the  rents  and  profits  which 
should  actually  fall  and  become  due,  before  that  age ;  that  the 
testator  appeared  throughout  to  carry  a  very  firugal  intention, 
and  therefore  would  allow  his  heir  no  more  than  25L  aryear 
for  his  maintenance,  and  that  too  carried  beyond  the  usud 
time  of  his  age  of  twenty-one  years ;  for  he  was  to  be  trusted 
with  nothing  more,   even  till  his  age  of  twenty-five  years. 
Could  it  then  be  thought  that  he  intended  indefinitely  to  trust 
him  with  the  personal  estate,  without  limitation  to  any  age,  so 
that  he  might  squander  it  all  away,  and  waste  it  as  soon  as  ever 
he  came  to  it?  that  both  the  real  and  personal  estate  were  in 


CtfnvdiMi  ^^^  ^^  ^^  ^^  edition,  Uie  statement  of  tliis  cue  it  much  confused  by  tlie 

^  i€xi»  promiscaoas  ioiermixture  of  the  letters  B.,  C,  O^,  and  one  £•  a  stranger.  Tlie 

facts,  too,  are  incompletely  developed ;  and  the  question,  as  above  propounded, 
does  not  embrace  the  actual  point  in  dispute.  By  Vernon's  report  it  appears 
that  B.  died  an  infant,  and  that  the  question  was,  whether  the  residue  of  the 
personal  estate,  not  particularly  devised  by  the  testator,  should  go  to  the  ad- 
ministrator and  representative  of  B.,  exempt  from  the  payment  of  the  said 
testator's  debts  and  legacies ;  or  whether  the  personal  estate,  not  particularly 
devised,  should  be  applied  to  pay  those  debts  and  legacies  in  esoneration  of 
the  real  estate?  And  it  was  contended,  that  if  such  residue  of  tlie  personal 
estate  were  applied  in  exoneration  of- the  real  estate,  tluit  then  it  would  be 
'wholly  exhausted,  and  the  devise  of  it  to  B.  become  idle  and  vaiu.  See  2  Vem. 
740.    The  judgment  then  proceeded  as  above. 
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lliis  case  to  come  nitothe  same  hand,  and,  therefore,  he  could 
have  no  such  firugal  intention  with  regard  to  the  one,  and  leave 
it  so  loose  with  regard  to  the  other.  And  his  Lordship  decreed 
the  personal  estate  to  be  subject,  in  the  first  place,  to  the  debts 
and  legacies. 

r 

'    So  (I),  where  one  devised  all  his  lands,  tenements,  and  here-  Devise  to  tni^' 
ditaments,  in  the  counties  of  W.  and  M.  to  trustees,  in  trust  atlu^^dre- 
fcy  rents  and  profits,  sale  or  mortgage,  to  raise  so  much  money  •**»*'•  dmgk' 
as  would  pay  his  debts,  and  interest  for  the  same ;  and,  after  ifenemai  eetate 
payment  of  his  debts,  that  they  should  stand  seised  of  such  ^  t«  Motfe  car- 
part  of  his  estates  as  should  remain  unsold  to  and  for  such  ^^Hl^^^^^^^^ 
person  and  persons  as  should  be  entitled  to  his  settied  estate ;  ^m^ 
tuid  if  any  money  remained  after  pajrment  of  the  debts,  the 
same  should  be  paid  to  his  daughter,  or  such  other  person  as 
should  be  entitied  to  the  said  other  estates,  and  he  gave  all 
Iris  personal  estate  to  his  said  daughter,  and  made  her  sole 
executrix:    Lord  Talbot  decreed  the  personal  estate  to  be 
applied  in  the  first  place  to  the  payment  of  debts.    His  Lord-      r  795  1 
ship  chiefly  grounded  his  opinion  upon  the  ^bbumstance,  that 
the  same  person  was  the  devisee  of  the  personal,  and  also  de- 
visee  of  the  surplus  of  the  real  estate  in  tail;  for  he  could 
not  think  it  was  the  intention  of  the  testator  to  exempt  his 
personal  estate  fi*om  his  debts,  for  no  other  reason,  but  that 
his  daughter  might  dispose  thereof  by  her  wiU,  under  her  age 
of  twenty-one,  on  purpose  to  leave  the  real  estate  of  the  tes- 
tator, and  which  was  settled  on  herself  in  tail,  the  more  in- 
cumbered* 

So,  in  the  case  otHarewood  v.  Child  (m),  where  the  words  Stee  cue. 
were,  **  I  devise  all  my  manors  to  A.  and  B.,  and  their  heirs 
*'  in  trust,  that  they  and  their  heirs,  out  of  the  rents  and  pro- 
'^  fits,  or  by  lease  or  mortgage,  or  sale  thereof,  or  any  part 
^'  thereof,  shall  raise  so  much  money,  as  I  shall  owe  at  my 
^^  death ;  a^d  after  payment  of  my  debits,  and  reimbursing 
*'  themselves  upon  farther  trust,  that  they  and  their  heirs  shall 

(I)  Hnlewod  ▼.  P9pey  3  P.  Wnu.  (m)   Cited    Ca.  temp.  Talb.  S04, 

S9S.    [S.  C.  For.  S04.— •£d.]    Et  vide  [corrected  from  Reg.  Lib.  1  Cox,  7.— - 

Dwimm  V.  Smith,  Pre.  Cli.  456.  fVenu  JEtf.]    This  seems  to  tie  the  same  case 

740 ;  aate,  795.  as  tliat  last  cited. 

Vol.  IL  U 
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^*  stand  seised  of  such  part  of  the  premises  as  shall  lemaki  ua- 
"  soldj  to  and  for  such  persons  and  uses  as  ih?  maapr  of  C*  i^ 
**  already  settled^  apd  if  any  mon^  reinaiiis  after  payment  of 
*^  my  debts,  it  shall  be  paid  to  my  daughter,  and  such  as  aire 
*^  entitled  to  the  said  manor,  by  the  limitation^  aforesaid.'* 
He  had  already  given  the  manor  of  C.  to  his  daughter  in  taO, 
vfiik  remainder  to  his  nephew,  and  then  he  gave  niJU  .personal 
estate,  of  what  nature,  pr  qyality  soever,  to  bis  daughter,  w^kom 
he  ma^  executrix,  and  it  was  held,  that  japtwithstanding  .thi$ 
expfeas  devise  to  the  trustee^  die  persosial  estate  should  be 
first  Implied  in  discharge  of  tfie  real. 

Lmt  etue  ie-  Jiord  Talbot  himpcitf.  states  the  jgi^jound  qq  wimk  he  deiier- 
^^p!!^u2r  »ined  this  case,  in  thftt  of  Si^pietoH  v.  dotviOe  {n).  He  sayib 
tr^^f  ff^^llj^  .the  opinion  of  the  cpiyrt  wiis  founded  upoii  the  cont^nplatiQii 
will.  of  the  will,  which  being  .tfi^^en  together,  .manifested  the  intiflit 

to  be,  that  the  daughter  should  take  the  perspnal  estate,  ,Ual;de 
to  the  payment  of  his  debts,  jshe  herself  beiv^  d^vi^ee  of  the 
whole ;  and  it  would  have  been  ab3u:cd  to  imagipe,  that  the 
testator  meant  .his  personal  estate  to  be  exempt  from  the  pay«> 
ment  of  his  debts,  when  he  had  es^pre^sly  provided,  that  the 
aurplus  of  the  produce  of  what  should  be  raided  out.of  the 
[  799  ]  xeal  estate,  should  go  to  the  same  person,  who  was  devisee  in 
jtail  of  the  real  estate^  (o). 

(fi)  Ca.  temp.  Talb.  «08,  post,  819. 


*  The  residue  of  this  page  of  the  4th  edition,  may  be  found  post,  p.  805. 


Thai  debti  nuiy  (O)  It  may  here  be  Id  order  to  notice  the  case  of  SantweU  ▼.  Wake^  1  Bro. 
soid'devtMlo  ^'  ^*  ^^'  which  appears  to  have  been  determined  on  the  principle  of  the 
inuteei  to  sell^  preceding  case,  and  not  noticed  by  the  author.  The  will  in  that  case  was 
T^'I^T^Uf  ^^^^^  *°  ^^  language :— «  I  desira  that  .n^  debts  and  legacies  shall  be 
Tenudnier  over!  P^^>  '^^  ^^^  ^^^  purpose,  I  charge  all  my  estates  with  the  s^me,  and  that 
Btquigt  uf  re-  it  may  be  more  easily  done,  I  direct,  that  Sir  W.  W.  and  J.  H.  <the  defend 
MiwttWo^r"  ^*"**)  *"^  *****■'  h^einy  shall  sell  the  estate,  and  apply  the  money  in  payment 
«o  eximeraiwn  ^^  ™y  debts  and  legacies,  and  that  it  may  be  lawful  for  them  to  pay  the  same 
of  natural  fund,  out  of  the  rents  and  profits  or  to  raise  the  money  by  mortgage."    And  subject 

to  the  debts  and  legacies,  the  testator  devised  the  said  premises  to  the  plaintiff 
(his  natural  son)  lor  life,  with  remainders  over :  he  then  gave  several  pecuniary 
legacies,  and  gave  the  residue  to  the  plaintiff.  The  plaintiff  filed  this  bill  t9 
compel  the  trustees  to  pay  the  debts  and  legacies  ont  of  the  real  estate,  insist- 
ing, that  he  took  the  personal  estate  exonerated  of  them.  For  him,  it  was  can- 
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^  The  principle  man  vtdch  xsourts  of  eouity  proceed  ia  aD  C%arg«ir  reti 
tbeae  ca^es  is,  th^  the  testator  s  intent  must  goyern  tl^e  con-  debti,  no  yrwif  i 

fltructioii  of  his  will.  The  barely  chargiiig  a  man's  real  estate  {^^n  %^* 
with  his  debts,  or  conveying  them  to  trustees  in  trust  to  pay^  S&'^*7**' 
his  debts,  does  not  evince  a  design  to  exempt  the  personal  which  negative 
estate  primarily  charged  therewith,  or  at  least  it  is  not  in  pomt  g^nJ^ 
of  law  c(Miclusive  evidence  to  that  extent,  because  the  personal 
estate  is  positively  liable  in  equity,  independant  of  die  will ;  it 
therefore  requiies  negative  words  in  the  will,  or  something  tan- 
tamount to  rebut  this  conclusion  of  law,  and  exempt  the  per- 
sonal estate ;  but  the  merely  rendering  another  fund  liable, 
implies  no  such  intent;  for,  primd  faciey  it  imports  nothing 
more  than  the  testator's  intent  to  render  his  real  estate  liable  as 
an  accumulative  iimd,  xa  case  of  any  deficiency  in  the  fimd 
primarily  liable ;  nor  does  the  gift  of  the  personal  estate  to  one 
constituted  executor  in  the  same  breath,  amend  the  case ;  be- 
cause in  doing  that,  the  testator  only  makes  a  positive  dis- 
position of  the  property  there,  where  the  law  would  have 
thrown  it,  had  nothing  been  said;  it  is  therefore  only  ex^ 
jfresHo  ejus^quod  taciie  inesU  The  two  circumstances,  taken 
together,  cannot  furnish  any  inference  beyond  that,  which 
the  strongest  circumstance  viewed  distinctly  would  reach,  and 
neither  circumstance  taken  separately  is  sufficient  to  rebut  the 
equity  in  favor  of  the  heir. 


*  For  the  former  part  of  this  page  of  the  4th  edition,  tee  ante,  p.  794,  5. 

teoded,  that  from  the  frame  of  the  defise,  the  testator  seemed  sedulous  to  throw 

die  burthen  of  the  debts  and  legacies  upon  the  real  estate,  and  to  exempt  the 

personal  Ibnd ;  but  the  court,  stopping  the  counsel  for  the  defendants,  oh* 

served,  **  It  is  very  clear,  there  b  not  enough  here  to  exonerate  the  personal 

estate.    The  personal  estate  is  the  proper  Amd,— in  order  to  exempt  it  the 

testator  must  express  his  intent.    It  is  not  sufficient  to  charge  the  real,  but  he 

must  shew  (hat  his  purpose  is,  that  the  personal  should  not  be  applied.     The  Discharge  ^ 

word$  to  he  attended  to  are  tkoee  relatite  to  the  perwnai  estate.    [S.  P.  1  Meriv.  ^^ tiffciidia 

ffO»]-^He  gives  pecuniary  legadety  and  then  by  a  very  loose  claiise  gives  the  lo  oiiJy. 

residue  to  the  plaintiff.    The  court  is  then  called  upon  to  construe  the  most 

large  and  loose  residuary  clause  that  ever  was  seen,  in  such  a  way  as  to  change 

tiie  natural  order  of  payment.    Where  the  intent  has  been  strongly  expressed, 

and  it  has  been  for  near  relations,  old  cases  have  carried  the  matter  further 

than  good  sense,  without  precedents,  would  tiave  done,  but  none  of  the  cases 

a|iply  to  the  present*    Therefore,  tlie  personal  estate  must  be  first  applied  to 

the  payment  of  the  debts  and  legacies." 

U2 
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WMiffer  «xe-  And  wheiever  an  executor  takes  a  sum  of  money,  qua  exe- 
sueh  liable  to  cutor,  whether  such  a  sum  be  payable  out  of  a  personal  or 
'«M«-  real  estate,  it  will  be  liable  to  exonerate  his  testator's  real 

estate  firom  debts. 

Dtviie  u  c.  Thus  (/),  where  one  devised  lOOZ.  and  all  his  books  to  A* 
twH. ^o^-  ^^^  B*^  whom  he  afterwards  made  his  executors,  and  gave  a 
lool  *IiaW?*#o  c^Py^^ld  estate  to  C,  he  causing  to  be  paid  to  his  executors 
debit  (h).         the  sum  of  100/. ;  and,  afterpayment  of  debts  and  legacies, 

gave  the  residue  and  reminder  of  all  his  estate,  fireehold,  copy- 
hold, leasehold,  plate,  rings,  stock,  &c.  to  the  Governors  of 
the  Foundling  Hospital,  and  their  successors  for  ever ;  one 
question  was,  whether  this  100/.  should  be  subject  to  the  tes- 
tator's debt?  Et  per  Lord  Hardwicke,  Chancellor,  the  first 
question  is,  in  what  capacity  the  executors  take  ?.  For  if  they 
take  in  the  capacity  of  executors,  the  money  must  go  for  the 
purposes  in  the  will.  And  I  am  of  opinion  they  take  as  exe- 
cutors ;  any  other  determination  would  break  in  on  an  esta- 
blished rule,  and  make  a  precedent  of  bad  consequence;,  by 
saying,  that  when  they  take  barely  by  the  name  of  executors, 
they  shall  take  for  their  own  use.  In  every  case  where  real 
estate,  or  a  sum  of  money  out  of  it,  is  given  by  the  name  of 
executors,  it  shall  be  considered  as  given  in  that  light,  and 
for  the  purposes  of  the  wiU,  and  this  is  consonant  with  other 
cases  applicable  to  the  office  of  executor,  which  are  as  strong 
as  the  present.  For  instance,  the  l&nds  of  a  villain  are  assets, 
so  was  the  villain  himself;  therefore  what  comes  as  accruer 
from  him  must  be  assets.  Though  t]be  executors  had  died 
before  the  testator,  it  would  have  been  a  good  bequest  of  this 
100/.  charged  on  this  copyhold  for  the  purposes  of  the  wilF, 
so  far  as  it  could  take  efiect,  that  is,  for  debts  and  legacies ; 
and  if  one  of  them  should  die,  it  would  survive  to  the  other, 
and  there  is  no  determination  to  the  contrary.  It  must  there- 
fore be  considered  sulijectto  that  duty  which  is  upon  them  by 
"        their  office ;  and  it  is  material,  that  when  he  speaks  of  them 

(/)  AmM  T.  Chupmany  1  Yes.  108. 

'»     .1 


(H)  For  the  late  c^scs  on  this  division  of  the  chapter,  see  the  note  to  p.  83^, 
po^t,  section  I. 
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with  relation  to  their  office^  he  calls  them  executors ;  where  he 

# 

gives  to  themselyeSf  .he  calls  them  by  their  own  names. 

But|  as  we  have  observed,  if  there  be  express  words,  or  a  Penomd  utau 
plun  necessary  implication  arising  from  the  ^ords  of  the  tes-  ^j^^^^' 
tator,  or  deducible  from  the  manner  in  which  he  disposes  of  h  ^xpresg 
Ins  property,  of  his  mtention  to  exempt  ms  i)ersona]  estate  ounu  m^'m- 
frmn  his  debts,  and  to  substitute  the  real  in  the  room  of  the  ^^* 
personal  estate,  this  he  may  do,  and  the  law  mil  support  him 
$n  it 

Pirst,  it  may  be  done  by  express  words,  which  may  be  either  i^  expren 
positive,  or  implyng  a  negative.  ' 

.  By  positive  words  (g),  as  if  a  man  .devise  lands  to  be  sold  Poriik>ay  ex- 
for  the  payment  of  debts  and  legacies,  and  will  that  his  per-  jon^  /JmST' 
sonal  estate  shall  not  stand  or  be  charged  or  liable  thereto ; 
or  if  the  devise  for  sale  of  lands  for  the  payment  of  debts  be 
general,  and  the  testator  afterwards  devises  all  the  rest  and 
residue  of  his  personal  estate,  hating  already  made  provision 
for  the  payment  of  his  debts  and  legacies  out  of  his  real 
estate,  or  out  of  such  particular  lands,  or  such  like  clauses ; 
in  these  cases  the  real  estate,  so  subjected,  shall  not  be  ex- 
onerated by  the  personal. 

Thus,  where  Sir  William  Leman  (A),  possessed  of  a  real  and  Tetiaior  tU- 
personal  estate,  the  former  incumbered  by  several  mortgages  JJJjJJ.,*^  **** 
of  his  ancestors,  made  his  will,  in  which  was  inserted  this  '^M«»  wtding 

**  T  mean  those 

particular  clause:  **  I  desire  all  my  debts  may  be  discharged  by  oniyiifniy  mm 
my  executors,  I  mean  those  only  of  my  own  contracting,  not  ^tMMe^iea- 
those  heavier  debts  charged  by  my  fiemiily  ;*'  and,  after  giving  ^^  ^^'^ 
several  legacies,  gave  his  personal  estate  to  his  mother,  whom  /««%/'    Tku 
he  made  executrix,  desiring  her  to  pay  all  his  just  debts  ex-  mjm?^/^* 
actly ;  the  mother,  after  the  making  the  will,  bought  in  the  ^Jj^  hemUr 
mortgages,  which  were  assigned  to  her/  and  for  the  payment 
of  which  the  json  entered  into  a  covenant.    He  died  in  1741, 
there  having  been  no  payment  or  demand  of  principal  or  in- 

(g)  Per  Lord  Harcourt,  Keeper,  Oilb.  Eq.  Ca.  75, 74. 
(Jk)  LtmsM  ^.Newnksmf  lVe8.-5l. 
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terest  for  twenty  years  (i).  In  1744  the  motiier  brongiit  a  hUBf 
against  the  present  plaintiff'  and  defendajtff  L.  and  N.|  who 
were  the  co-heirs  at  law  of  her  son^  for  payment  of  the  mort- 
gages^  or  else  to  foreclose.  Afterwards,  she  dying,  made  L. 
one  of  the  co-heirs,  her  executor,  who  got  his  name  struck 
[  802  ]  out  of  the  original,  and  now  brought  a  bill  of  revivor  agiunst 
the  other  co-heir  for  a  sale  of  the  mortgaged  estate ;  and  that, 
out  of  the  money  arising  thereby,  the  principal  and  interest 
due  should  be  paid  by  N.  the  defendant :  the  plaintiff  claiming 
by  a  double  right,  as  executor  of  the  mother,  who  stood  in 
the  place  of  the  mortgagee,  and  as  co-heir  of  her  son;  one 
question  was,  out  of  what  fund  these  mortgages  were  to  be 
paid  ?  And  it  was  held  by  Sir*  William  Fortescue,  Master  of" 
the  RoHs,  that  the  will,  by  which  it  was  agreed  that  he  had 
a  power  to  charge  his  real  or  personal  estate  with  these  mort- 
gages, was  the  proper  nile  to  go  by,  as  far  as  it  directed ;  so 
that  the  question  was,  whether,  and  how  far,  it  had  done  so? 
It  had  been  insisted,  that  the  personal'  estate,  being  the  proper 
fund,  could  not  be  discharged  without  particular  words ;  and 
that,  therefore,  though  there  was  a  direction  for  payment  of 
the  debts  out  of  the  real  estate,  that  would  not  change  the 
fund,  but  would  only  make  good  any  dieficiency  of  the  ])er- 
sonal  estate.  That  was  the  general  rule ;  but  here  there  wer6 
express  words  of  exemption.  It  had  been  said,  tihat,  though 
there  was  this  exemption  in  the  first  clause,  it  was  not  in  the 
latter,  where  the  testator  directed  all  his  just  debts  to  be  paid 
9¥ia  to  he  con^  exactly.     In  answer  to  which  the  court  said,  it  was  a  constant 

slrued  to  as  one 

part  do  not       rule,  that  one  part  of  a  will  was  not  to  be  construed  contra^ 
other^         '    dictory  to  another,  if  both  would  stand ;   andj  when  the  tes- 
tator had  so  particularly  explained  what  he  meant  by  his  debts, 
it  would  be  hard  to  give  it  a  different  construction  (k). 

_^ ^  __  ^  « 

I    t^mm^^^t^^^^^^^mm^i^^^m^^^m^m^^mm^^^^  m      ■     ■  ■■■■■■■■   m       m  m  ^t^mmmm^mm^mmmmmmmmam^m 

(T)  As  to  tiiii  point,  see  ante,  toI.  L  p.  39f ,  In  mrtu. 
Debit  e&niraet'  (K)  The  report  eontinaes,  ''  It  it  fhrtfaer  objected  that  the  mother's  bayiog 
^'UL^^ti^  '^  those  mortgages,  and  the  Mn's  covenanting  for  tlie  payment  of  them  was 
Mid  (at  well  ^^^^  making  the  will,  whereby  he  made  them  bis  own  debts,  and  they  no 
inter ett  at  frvn"  longer  came  withm  the  description  of  his  heavier  family  debts.  Bat  the  wilt 
7wdchm%  ^^^^  ^  maAe  to  speric  IVom  the  teatator's  death,  and  be  looked  npon,  not 
1^rewUh»  not  only  as  his  last  will,  bat  last  words :  so  that  where  a  will  charges  a  real  or 

personal  estate  with  debts,  any  debts  contracted  after  are  equally  liable  to  be 
paid.    Wherefore,  though  by  the-  eovenaot  be  makes  himself  tiAb|e  to  her  re- 
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My  fiords  impfying  d  negoHve  (•)•  As  where  M.>  seised  in  Charge  rf  real 
fee  of  land^^  devised  them  to  his  wife  for  eighty  years,  if  she'  ^^^^  ^  tkak 
^ould  so  long  *Uve,  and  afterwards  to  trustees  for  ninety-nine  ^^^^^'^\J^ 
years  in  trust,  (bat  by  the  perception  of  the  profits,  or  by  the  gaiee,  «  ea> 

1         ni  .,  1  .«  1.11  .1  «fiw>H(m  qf  per* 

sale  of  the  said  estate,  they  might  pay  his  debts  with  re*  mjmi  fwui. 
mainders  over ;  and  devised  to  his  wife  all  his  plantations  in  I  ^^  i 
l^evis,  and  hid  negroes,  servants,  goods,  stock,  and  all  His 
fersonat  estate  Ufkaisoever  to  her  own  use,  having  changed 
his  real  esVaies  far  the  payment  of  his  debts,  that  his  pet^^ 
sonal  esiaie  might  came  clear  to  her,  and  made  her  sole  exe* 
eutrix  and  died :  a  bill'  in  Chancery  was  exhibited  by  the  -stiSe, 
to  enforce  the  trustees  to  sell  the  lands,  or  so  much  theredf  as 
would  be  sufficient  to  raise  money  for  the  payment  of  the 
debts;  or  that,  if  she  should  be  compelled'  to  pay  them-  out 
of  the  personal  estate,  then  that  the  lands  itaight  be  conveyed 
fo'her  to  reimburse  her.  It  was  contaided^  that  the  personal 
estate  onght  in  the  first  place  tio' stand  charged,  and  not  the 
tfeal,  until  the  personal  should  prove  deficient.  But  the  courtf 
decreed  the  trustees  to  execute  the  trusts  by  sale  of  the  landtf 
appointed  to  be  sold  to  pay  the  testator's  debts. 

*  Secondly,  firom-  die  general  firame  and  tenor  of  the  wiU,  ExemdwH  6y 

SKnsSt^9w/0^^     44^S 

as  displaying  a*  manifest  intention  of  the  testator  to  easmtfi^  pUcatum. 
his  personal  estate. 

t  Thus,  if  the  whole  personal  estate  be  given,  in  some  sort,  Gemrul  ndi. 
as  a  specific  bequest,  and  there  be  a  provision  for  tKe  payment 
of  debts  out  of  the  real  estate,  and  the  consequence  of  chaig- 

(0  Lady  Anne  March  v.  Fowhe^  Findie's  Rep.  414. 


*  For  Uie  reiidae  of  thb  page  of  the  4th  editioii,  tee  aat^  pages  7^5  and 
796;  and  for  the  intenrening  pages  between  846  and  851,  see  ante,  p.  796 
to  798,  inclustfe. 

t  For  the  former  part  of  this  page  of  the  4th  edition,  see  ante,  p.  798. 


presentatife,  yet  that  does  not  fary  the  description-  of  the  thing  gi^en  by  the 
wIlL  So  that  the  tnslatof  having  disdavged  fair  personal  estate,  they  [the 
Inavier  debts] 'aren  ohhrga  upon-  the  real  t  and  onlythaat'oontraoted  hy  Idol* 
self  dMurged'  on  fab  pedMmal  estate:  tide  als*  det^raiitaes  tin  ofcjection  as  t* 
interest^  whidi  wae  said-  to'  become  his  owa>  debt;  but  that  as  well  as  the 
prioeipsd  is  within  the  detcHption  of  heavier  debts;  te  it  woidd  be  stiwn^ 
to  diarge  them  npon  separate  fands,'' 
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ing  the  debts  on  the  personal  estate,  will  be  to  exhaust  ibe 
whole  of  it,  the  personal  estate  will  be  exempted ;  because,  in 
such  case,  it  is  presumed,  that  the  testator  meant  some  benefit, 
to  the  legatee,  to  whom  he  has  given  his  whole  personal  estate^- 

Detnae  qf  mo-  The  case  of  Bamfield  v.  Wyndham  (o),  is  an  instance  of 
IStu,  ^equut  ^^^  ^^^*  There  I.  S.  devised  all  his  manors  to  trustees  and 
ftonai^estate*'  ^^^  heirs,  in  trust  immediately  out  of  the  rents  and  profits, 
to  wife  {the  ex-  or  by  sale  or  mort^raire  of  the  premises,  or  any  part  thereof, 

•cttfnx).  Debt,  ^       \  ,  ,  ^^     .  ^       a      *i  c    I     ^    n  ^.' 

mumnting  to  to  raise  and  levy  money  for  payment  and  satisfaction  oi  all  nis 
pe!wma^^^  just  debts,  with  interest  and  charges  of  the  trustees ;  and  if 
^SSlSa^     there  should  be  a  surplus  of  lands  or  money,  that  to  be  to  his 

sisters  jointly,  and  their  heirs ;  and  all  hU  personal  estate  to 
[  804  ]  his  dear  wife,  whom  he  made  sole  executrix  (m).  The  ques^ 
tipn  was,  whether  the  wife  should  have  the  personal  estate 
exempt  from  debts,  or  whether  that  should  be  applied  in  the 
first  place  towards  the  payment  of  them  ?  For  it  was  urged, 
that  the  devise  being  to  her  who  was  made  executrix,  she 
should  take  it  only  as  executrix.  Lord  Somers  took  notice, 
that  the  debts  were  more  than  the  personal  estate  amounted, 
to,  and  therefore  the  testator  must  mean,  that  the  wife  should 
have  it  exempt  from  debts,  or  he  must  mean  nothing;  and 
he  said,  there  was  in  this  case  no  room  to  make  a  different 
construction. 

Wv^LJohd  ^^®  reader  should  here  be  apprized  of  the  distinction  be- 
French  v.  Chi-  tween  the  last  case,  and  that  of  French  v.  ChieheHer,  before* 
guiakedaetobe'  mentioned  in  this  chapter  (oo);  for  they  approach  each  other 
penmud  Ztate  ^^  nearly  in  circumstances,  that  without  the  most  cautious  at- 
andbequeet  qf  tention,  they  appear  to  have  been  decided  in  direct  opposition 

(o)  Ban^U  w.  WpMtmj  Pre.  Ch.  101,  et  Tide  3  Ves.  105. 
(oo)  [Ante,  p.  79S.— Ed.] 


(L)  Now  otiierwice,  see  post,  S05,  in  »•<«§;  aod  for  farther  observAtions 
on  this  case,  fide  ante,  p.  76S,  et  infra,  804. 

(M)  That  the  whole  personal  estate  was  in  this  case  bequeathed,  and  not  a 
residue,  Lord  HardwidLO  said,  in  JacAigntn  v.  French,  (1  Cos,  6)  made  a  ?ery 
material  difference.  Lord  Somers,  however,  does  not  appear  to  have  noticed 
that  circumstance.  The  case  of  Siapletim  v.  ColviUe,  post,  819,  affords  an-> 
other  instance  where  all  the  personal  estate  was  bequeathed,  which  seems  U^, 
have  created  some  difficulty. 
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to  each  other ;  for,  in  both  cases,  the  legatee  was  the  wife  of 
the  testator,  and  was  made  executrix  in  the  same  sentence  in 
which  the  personal  estate  was  given ;  and,  in  both  cases,  the 
jiersonal  estate  was  inadequate  to  discharge  the  debts,  &c. ; 
and,  consequently,  the  legacies  would  be  defeated  if  it  was  so 
at>]£ed ;  both  cases  are  decided  by  persons  of  the  first  judicial 
authority,  and  yet  the  adjudications  are  different.  But  they 
appear  to  me  reconcileable,  upon  the  ground,  that  the  case  of 
French  ▼.  CMehesier  was  a  disposition  only  of  all  the  testator's 
personal  estate  not  otherwue  disposed  qf^  and  so  in  the  natui^ 
of  a  residuary  bequest ;  whereas  that  of  Bamfield  v.  Wyndham 
was  a  disposition  of  the  whole  personal  estate  of  the  testator 
as  one,  entire  things  and  so  given  specifically ;  and  in  that  light 
itis  considered  by  Lord  Hardwicke,  in  the  case  of  LordLicM^ 
quin  V.  French  (p);  and,  if  so  considered,  the  circumstance 
that  the  legacy  will  be  defeated,  if  the  personal  estate  is  not 
exempted,  is  a  material  index  to  the  intention  (pp) ;  because 
it  lets  in  a  principle,  which  has  great  weight  in  the  construc- 
tion of  wills  of  personal  property,  namely,  that  primd  facie 
the  testator  intends  a  positive  benefit  to  every  specific  legatee ; 
which  principle  does  not  apply  to  a  residuary  legatee,  because,  [  805  ] 
in  our  law,  the  residuary  legatee  is  not  so  greatly  considered, 
as  he  was  in  die  Roman  law,  the  residuum  being  taken  with 
us  as  merely  the  gleanings  of  the  testator's  estate,  and  depend- 
ing  upon  casualty^  whether  there  shall  be  any  such  gleanings 
^r  not. 

The  case  of  Kynaston  v.  Kynaston  (g)  must,  I  presume,  have  Bequefi  rf 
been  also  determined  upon  the  principle,  that,  where  the  whole  ggtau^wliidk 
personal  estate  is  bequeathed,  and  would  be  exhausted,  if  ap-  ff^^'^^Jg^ 
plied  to  exonerate  the  real,  the  presumption  is,  that  it  was  t^  a  wm 
meant  to  be  exempted.    In  this  case  the  testator,  by  his  will,  exempt. 
charged  his  estates  with  the  payment  of  all  his  debts,  legacies^ 
and  fimeral  expences ;  and,  for  that  purpose,  he  devised  par- 
ticular lands  to  trustees,  in  trust  to  sell  the  same,  and  pay  his 
debts,  legades,  and  funeral  expences,  and  he  gave  to  his  wife 
all  his  personal  estate  whatsoever,  and  constituted  her  sole 

(p)  Vide  Amb.  Rep.  38.  .  (9)  Cited  1  Bro.  C.  C.  457,  [note, 

(ff)  [Sed  Tide  for  a  difierent  opt-      and    S,  C.    S  Atlc.  697.]    Sed  vide 
aioD,  next  page,  note  (N),^£(i.l  infra,  Adtun$  v.  Heyrickf  p.  809  a. 
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exeeatrbt.  The  debts  exceeded  die  personal  estate ;  tad'  Lord 
Bathurst  determined  the  petsond  estate  to  be  exempt  (i(). ' 

lAgadesehttrg'      And  this  distinction,  between  a  devise  of  the  whole  persond 
Me^wZu^'  ^^^^  ™d' a  devise  of  the  residue,  wiw  also  taken  in  the  oasen  , 
mmalfimdgicm  of  Heath  v.  Heath (r),  where  one,  seised  in  fee  of  lands,  attd- 
exempt  from  u-  possessed  of  a  personal  estate,  having  children,   and  Otpdi^ 
fi^*debt8.^^  money,  gave  legacies  by  his  will,  ahd  directed,  thai  theyshmtd 

he  paid  out  of  his  real  estate f  and  gave  his  persomii  estate  to 
his  children.  Et  per  iHtriatn,  if  the  legacies  had  been  only 
charged  upon  the  real  eistate,  yet'  the  personal  edtinte  shotild- 
[  806  ]  have  been  first  applied  to  pay  them,  and  so  should-  it  have' 
been  against  a  residuary  legatee ;  but,  in  this  case,  the  rek^ 
estate  being  the  fbnd  appointed,  mid  the  whole  peirsonal  estate 
given  away  by  the  will,  therefore  the  legacies  must  be  pald> 
out  of  the  real  estate  only ;  but  the  debts  shdl  be  stfll  paid' 
out  of  the  personal  estate,  the  will  not  ordering  the  debts  to^ 
be  paid  cut  of  the  real  (o). 

(r)  2  P.  Wms.  366. 


Modern  rulef         (N)  In  Samwell  ^.Wnke^  1  Bro.  C.  C.  145,  it  was  argned,  tiiat  the  penoiN 
^debt$"imScer^  *^*y  ^" ^^^^ ■""■**♦  onlyahoat  0OOl«,  and  (he  debts  so  consideraUe,  neaiiy^ 
difference  vi        IS^OOOJ.  that  they  moat  swallow  it  np,  and  render  the  beqnest  totally  nngatocy^ 
fuestwns  <if        a  circumstance  which  had  been  relied  on  in  the  decision  of  a  similar  case,  Bam" 
.Jteld  V.  Wyndkamy  Pr.  Ch.  101,  where  the  Lord  Chancellor  took  notice,  that 
the  debts  were  more  than  the  personal  estate  amounted  to,  and,  therefore,  that 
tlie  testator  nmst  have  meant  his  wife  to  have  it  exempted  from  his  debts,  or 
he  could  mean  nothing.    Nevertheless,  Lord  Thorlow  said,  it  was  very  dear 
there  was  not  enough  in  the  case  l)efore  him  to  exonerate  the  personal  estate, 
and  so  decreed  ;  see  ante,  799,  n.  (G).    And  thi  seems  to  be  good  law,  for  it 
appears  to  be  now  clearly  settled  that  the  intention  to  exempt  must  appear 
ftam  the  will  itself,  and  camiot  be  eoUeclted  firom  estrinitie  dreumtanoes.    See 
post,  885  to  899*    Tbaconsoqnenoe  is,  that  parol  evideooe  cannot  be  read  Uk 
explain  the  amount  of  the  debts,  and,  therefore,  whether  they  are  of  small 
amount  or  of  great  magnitude,  the  construction  which  the  will  would  receive, 
without  reference  to  that  fact,  will  not  be  varied*    Accordingly,  in  Aldridge 
V.  WaUeconrtf  1  Ball  A  Bea.  519,  the  ciremnstance  of  the  persoaal  estate  bdag 
only  9,400i.  and  the  debu  S0,000l,y  was  held  to  have  no  bearing  on  the  merits 
of  tlie  case.    And  this  latter  doctrine  was  approved  by  Lord  Eldon,  in  Bkm- 
deU  V.  Bootle,  1  Meriv.  222. 
[  806  *  1         (O)  As  to  the  cases:  inir(^ving  the  question  of  exemptioB  by  means  of  a  par- 
ticular mortgage,  leg«cxi  or  debt,  being  chansedon  ihe  real  estate,  see  post, 
821,  text  and  note. 
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The  case  of  Lard  Inehiqmin  ▼•  Lord  Obrieth  is  grounded  Bequest  qf 
upon  this  dietinefion^  between  a  disposition  of  the  fohole  per-  ^^^^  ixempu 
B6mii  stfete,  and  a  Asposition  of  a  residue  only,  m  regard  to  ^^^^J^^l'le 
the  evidence  tfeey  respectively  furnish,  as  to  the  testator's  in-  charged jkere" 

^         '^  .  .  »»**•    Contra 

tention  with  respect  to  the  exemption  of  his  personal  estate.       i^  bequest  qf 

vendue* 

Lord  Thomond  by  his  will  (inktr  al.)  devised  in  this  man- 
ner (*) :  "  As  to  my  worldly  estate,  both  real  and  personal,  1 
dispose  thereof  as  follows:  First,  I  will  that  all  my  'ddbts, 
which  I  shall  owe  at  the  time  of  my  death,  shall  be  paid';*** 
(which  was  sufficient  to  charge  his  real  estate  with  his  debts, 
in  case  his  personal  estate  had  fidlen  short  (p),)  and  then  went 
on  in  his  will)  and.  devised,  '*  his  real  estate  to  trustees,  upon 
trust,  that  they  should  sell  such  a  competent  part  thereof  as 
should  be  sufficient  for  the  payment  of  his  debts  and  legacies.** 
And  his  farther  will  was,  that  the  [whole]  money  to  be  raised 
by  sale  of  his  real  estate,  should  be  deemed  [and  taken  to  be 
part  of  his  personal  estate ;]  and  then  he  gave  all  the  rest  and 
residue  of  his  personal  estate  [of  what  nature  or  kind  soevei^ 
and  wheresoever  being,]  €tfier  paymeni  of  his  debts  [flmeral 
expences]  and  legacies  [unto  the  said  Murrough  Lord 
O'Bnen- (««)];  And  the  question  was,  whether  the  personal 
estate,  viz.  that  part  of  it  which  was  properly  so,  his  chattels, 
should  go  to  Lord  O'Brien,  discharged  of  the  testator's  debts 
and  legacies.'    Lord  Hardwicke  said  (q),  that  there  was  no 

(•)  luddqeiin  y.  OhrisM^  iWils.  8S.         (m)  [The  interpolatioos    between 
\S,  C.  Amb.dS.    l.Cox,  1.    Et  vide      brackets  are  from  Matter  Cox's  re- 
this  case  observed  on,    infra,    835.]      port  of  this  case.^£d.] 
S.  L.  PhUifs  V.  Phiiips,  t  Bro.  C.  C. 
«7S. 


(P)  WiUiams  v.  ChUiy,  3  Ves.  545,    ShaUcross  ▼.  Finden,  ib.  738.    KeeUng 
V.  Brown,  5  ib.  359. 

(Q)  "  By  law  and  equity,  to  be  sure,  the  personal  estate  is  the  proper  fund  Jmimffrltifftnir 
to  be  first  applied  in  payment  of  debts ;  and  with  regard  to  the  ecclesiastica^  ^^^  ^rtekarg* 
laws,  it  is  the  only  fund  for  payment  of  legacies.    If  the  personal  estate  is  to  Ji/*  '** 

be  exempted  from  debts  and  legacies,  it  must  be  either  by  express  words,  or 
ftt>m  a  necessary  implication,  shewing  the  plain  intent  of  the  testator;  and  it 
need  not  be  by  express  words,  where,  without  them,  the  intent  of  the  testator 
plainly  appears.  And  where  the  personal  estate  is  exempted  from  debts  and 
legacies,  it  most  be  given  in  the  oatore  of  a  specific  bequest ;  and  in  such  esBse, 
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case  wharever  it  was  pretended,  that  tbe'personal  estate  was  ezi- 
emptedy  where  the  rest  and  residue  was  given  in  this  manner, 
namely^  ''after  payment  of  my  debts  and  legacies ;**  and  the 
meaning  of  the  testator  must  have  been,  that  in  case  his  per- 
sonal estate  should  fall  short,  then  that  a  competent  part  of 
his  real  estate  should  be  sold ;  but  to  take  off  the  force  of  this 
reasoning,    it  was  insisted,  that  by  these  words  in  the  wffl, 
**  And  my  farther  mil  is,  that  the  whole  money  to  be  raised 
by  sale  qf  my  real  estate  shall  be  deemed  as  personal;^  the , 
testator  meant,  that  so  much  of  his  real  estate  should  be  sold, 
as  should  be  equal  to  his  proper  personal  estate,  and  should 
be  added  to  the  same,  and  that  out  of  that  aggregate  firnd^ . 
the  debts,  &c*  should  be  paid,  and  after  payment  out  of  that 
aggregate  ftmd,  the  residue  should  go  to  the  residuary  legatee, 
£Siw  lA^  ^  ^^^  ^^  Lordship  saw  no  foundation  for  this  construction;  for 
etmm  a  rttidme  it  was  never  heard  of,  that  because  a  residue  of  a  personal 
tUbumJtpm  estate  was  given,  that,  at  all  events,  some  residue  must  pass 
(*)•  by  the  will,  for  no  man  could  tell  at'the  time  of  making  his 

will,  how  his  personal  estate  might  be  increased  or  diminished. 


another  fand  iniist  be  applied  for  the  payment  of  the  debts  and  legades ; 
eveiy  man  having  a  right,  as  amongst  \Am  representatiTes,  to  subject  what  paK 
of  his  property  he  pleases  to  the  payment  of  his  debts  and  legadet ;  and,  I 
think y  there  is  no  substantial  difference  how  the  debts  are  charged  upon  the 
real  estate,  whether  charged  generally,  or  whether  with  directions  to  sell  ont 
and  ont,  for  in  every  one  of  these  cases  yon  will  find  the  personal  estate  has 
been  given  in  aid ;  therefore  it  will  be  impossible  to  lay  down  any  settled  and 
certaUi  difference.  The  case  of  Bareioood  v.  CJUM,  [ante,  797,  8],  is  the  first  that 
ever  came  before  the  conrt,  where  It  was  contended,  that  the  retkhu  of  per- 
sonal estate  shonld  be  exempt  from  debts,  where  the  very  express  devise  was 
after  payment  of  debts,  legacies,  and  funeral  expences,  and  I  own  I  did  no^ 
expect  to  see  it  now.    To  take  off  the  force  of  these  words,  it  has  been  con- 
tended, on  behalf  of  the  plaintiff,  that  tills  residue  means  only  the  residue  of 
the  said  fund  which  the  testator  ordered  to  be  raised,  and  which  he  calls  his 
Courts  guided    personal  estate ;  hot  there  is  no  foundation  for  that  construction.    The  words 
m!^uJa^^  of  the  will,  and  not  the  circumstances  of  the  testator,  are  to  guide  conrts  in 
ffmnnrfimffff     ^^^^^  constructions    and  they  will  not  say,  that  because  a  testator  devises  a 
-   •  residue,  he  necessarily  meant  that  somethhig  shonld  pass  by  that  residue." 

His  Lordship  was  therefore  of  opinion,  that  the  personal  estate  shonld  be 
first  applied  in  discbarge  of  debts  and  legacies,  and  so  decreed.  See  1  Cox 
Rep.  4.  5.  8.  9. 

(R)  <<  The  residne  of  personal  estate  docs  not  mean  much ;  it  is  as  It  may 
happen,"  per  Lord  Rosslyn,  in  TuU  v.  Nwrtkwkkf  4  Ves.  8t4. 
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i>r  how  long  he  might  live.    So  he  decreed  the  personal  estate 
to  be  first  chargeable  with  the  debts  and  legacies. 

A  similar  decision  was  made  by  Lord  Northington  against  DetfUe  to  pa^ 
the  interest  of  a  wifef  being  a  residuary  legatee,  in  the  case  «/  atriniei  /• 
of  Stephenson  y.  Heatheote  {t).     There  one  devised  lands  in  fj^p'^Z 
trust,  by  sale  or  mortgage,  to  rtdse  so  much  money  as  should  ^^^  fi^  ^ 
be  fuUy  Bu£Scient  to  pay  all  his  just  debts,  and  then  gave  a      £  g08  ] 
silver  tobacco-box  to  A.  B.,  and  gave  all  the  residue  of  his  per- 
sonal estate  to  his  wife,  and  made  her  executrix;  and  Lord 
Northington  ordered  the  personal  estate  to  be  first  applied  (s). 

(I)  Cited  1  Bro.  C.  C.  45S.    Ob-      doced  *oo  other  points,  infra,  PIS^ 
served  upon,  $  Yes.  106,  [and  intro-      889, 90,  I.— £d.] 


(S)  The  ease  of  Stephe»§on  ▼.  HMikcate,  as  recently  reported  by  Mr.  Eden,  I2es«htf  rfper^ 
supports  a  position  widely  different  from  that  dedaced  from  it  in  the  text.  ^     ^  exempi' 
The  distinction  between  a  bequest  of  the  personal  estate,,and  a  bequest  of  the  ed  frtm  debti 
residue,  where  such  residue  comprehends  the  bulk  of  the  personal  proper^,     ^  ^M^^^^kSi 
was  denied  to  be  law,  and  it  was  incidentally  held,  that  a  bequest  of  the  re-  jMrtmoi  fmi- 
sidue  of  personal  estate,  might,  as   such,  be  exempted  from  the   payment 
of  debts  by  implication,  as  well  as  a  bequest  of  the  entirety  of  that  fund. 
It  appears  by  the  above  report  of  this  case  (1  Eden,  38  and  43.  S.  C*  1  Meriv. 
itt*,  cited,  in  addition  to  circumstances  mentioned  in  the  text),  that  the  tes- 
tator lefi  a  personal  estate  of  the  value  of  7002.,  and  was  indebted  on  mortgage 
about  IdOOl.  besides  other  debts.    One  question  was,  whether  the. personal 
estate  should  be  exonerated  from  the  payment  of  debts  and  funeral  expences? 
I«ord  Northington  said,  the  ruling  principle  in  the  constmction  of  wills  was, 
that  the  court  was  bound  to  find  out  the  intention  of  the  testator,  if  it  were 
possible  so  to  do,  however  inartificially  the  will  might  be  expressed.    But  tiiit 
intention  was  to  be  discovered  from  the  words  of  the  will  itself,  and  not  fron 
extrinsic  circumstances :  and  tlie  court  must  proceed  upon  knovm  principles 
and  established  rules,  not  on  loose  conjectural  interpretations,  or  by  consider- 
ing what  a  man  might  be  imagined  to  do  in  the  testator's  pircumstances.     . 
Inquiries  into  the  amount  of  the  personal  estate,  to  know  whether  it  were  Cmari  wti  to 
or  were  not  sufficient  to  pay  the  testator's  debts  were  immaterial,  because  •**••'''  ^^ 
such  inquiries  would  establish  a  rule,  that  in  every  case  where  the  personal  j^^l  estate, 
estate  was  insufficient,  it  must  be  presumed  to  be  the  testator's  intention  to  whetksr  n^ 
charge  his  real  estate  with  the  payment  of  all  his  debts.    Besides,  the  per-  p^f^^^^^ 
sonal  estate  vras  vague  and  uncertain,  and  subject  to  great  fluctuations :  few  ieMs. 
men  knew  what  would  be  the  amount  of  their  personal  estate.    In  the  present 
case,  the  testator  having  constituted  hb  wife  trustee  of  his  real  estate  for  pay- 
ment of  his  debts,  appointed  her  also  to  be  his  executrix.    But  although  he 
had  given  her  power  to  sell  his  real  estate,  **  fully  to  pay  and  satisfy  his  debts,'' 
this  viras  no  more  than  making  his  real  estate  auxiliary  to  his  personal,  and  not  ' 

to  be  applied  in  the  first  phce.    The  word  <<  fully"  was  of  great  force  and  M'^  ^  ^"^^ 
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From  near  re-  Althcwi^  tlie  sfaigle  cifctuxiatance  of  the  pergo^  eetete 
hustMutdf  wife,  being  deYi3ed  to  the  wife  by  way  of  residue,  eeema  not  of 
Inmeltaai^ih  ^^®^  *^  ^®  sufficient  to  exempt  it  from  exonerating  a  real 
was  intended  4o  estate  devified  for  paym^it  of  debts,  yet  the  cireuinstanoe  of 

operate  most  r  j  '  ^ 

fawrabi^fir     a  wifi^  or  child  beii)g  ooncemed,  has  geiieFally  induced  a  strong 

l>ia8  w  the  side  of  such  a  construction  of  the  whole  will,  s^ 
will  be  fiivorable  to  an  exemption  of  the  personal  fujid ;  aal 
^erefove  the  Court  of  Chancery,  especiaDy  of  late  years, 
ance  ttn^  fi»idal  ngtion  of  favoring  the  freeholder  h^  been 
giipwiiig.weakerj  and  yieldi«^  to  the  moid  rational  pritoiple 
of  .coiaiplying  with  the  intention  of  the  owner  of  both  fiinds, 
has  laid  hold  of  slight  circumstances,  raising  minute  shades 
of  idistinction,  added  to  the  presumption  fiimished  by  that  of 


effect :  it  was  a  word  of  reference,  and  shewed  that  the  devise  of  the  real 
estate  was  intended  to  be  only  in  aid,  according  to  the  rnles  of  law.  The 
personal  estate  was  to  be  first  applied,  unless  it  appeared  to  be  the  testator's 
clear  intention  to  exempt  it,  and  to  throw  the  debts  wholly  on  the  real  estate.  ^ 
And  Lord  Northington  agreed  with  the  determinations  in  the  cases  cited, 
that  there  was  no  need  of  express  words  in  a  will  to  exempt  the  personal  estate 
from  payment  of  debts,  if  the  intent  did  otherwise  appear ;  but  he  could  not 
see  any  words  in  the  will  before  him  which  indicated  such  an  intention.  As  to 
the  redduary  clause,  his  Lordship  looked  upon  tlie  gift  of  the  tobacco-box  as 
nothing.  An  argument  had  been  drawn  from  that,  and  the  gift  of  the  rest  of 
the  personal  estate  to  the  wife,  that  the  testator's  intention  was  to  make  the  land 
the  primaiy  fund  ;  but  the  personal  estate  might  be  given  by  the  word  '^  resi* 
due/'  as  well  as  by  words  expressing  '<  all  the  personal  estate."  Unfortunately 
for  that  construction,  the  clause  did  not  end  at  the  words  ''for  ever/'  nor  did 
it  go  on  to  say  (as  it  should  have  done  if  that  had  been  the  intention) ''  for  her 
own  use  /'  but  instead  of  that  the  testator  added,  ''  whom  I  make  my  execu- 
trix/' which  was  a  kind  of  legal  trust ;  it  was  a  devise  to  her  as  executrix* 
Another  tiling  which  had  great  weight  with  Lord  Northington  was,  that  the 
Testator  couU    testator's  principal  object  was  a  provision  for  his  children.    He  CQuId  not  be 

not  intend  to      supposed  t<^have  so  far  preferred  his  wife  to  his  children  as  to  have  given  her 

ntefor  wife  to 

diSnkeriMon  of   ^^^  personal  estate,  free  from  the  payment  of  debts,  and  to  have  thrown  the 

^fuJdren*  entire  burthen  of  them  upon  the  estate  to  which  he  intended  his  children 

should  become  entitled  after  his  wife's  decease.    And  the  event  of  his  leaving 

,{  809  ^  1     no  children  was  not  to  be  alone  attended  to.    Lord  Northington  was  therefore 

of  opinion,  that  there  was  not  sufficient  in  the  present  will  to  exempt  the 

personal  estate. 

The  learned  author,  in  a  subsequent  note,  conceives  this  case  to  be  er^ 

reneonsly  determined ;  see  post,  810,  n.  (y).    By  tlie  above  report,  however^ 

it  is  clearly  referrible  to  substantial  grounds.    And  the  case  which  it  opposes 

was  acknowledged  by  Lord  Hardwicke  to  be  a  weak  authority.    See  supra^ 

author's  n.  (a). 
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]the  l^fifeoe  Btitoding  in  so  favorable  a  vdiadanaUp,  totake  sueh 
^fues  out  of  the  general  rule. 

The  case  of  Adatm  v.  Meyrici  (u),  iuroiahes  an  instanoe  of 
this  kind,  and  may  be  considered  as  the  leading  authority  ob 
this  head. 

There  Am  by  willj  gave  several  pecuniary  legacies^  and  nvdf  ^  do 
^after  devised  lands  to  trustees  and  their  heirs,  in  trust»  that  debiMouiJrSai 
they  DID  and  should  by  mortgage  or  sfde  o£  the  said  premises,  ^^^^ 
or  any  part  thereof,  pay  and  satisfy  his  debts,  and  the  said  em^it  rmidm  ^ 
^gades  and  funeral  expences  ;  then  he  devised  all  his  goods,  STa^AMfr^^ 
^chattels,  and  household-stufii  in  auch  a  'hottse,  to  another ; 
.and  then  went  on  in  these  wc»:ds :  *^AU  the  re^i  and  reiidne 
qf  my  personal  esiaie,  I  give  and  devUe  to  my  ynfe,  whom 
I  make  sole  executrix."    Per  curiam^  the  residue  oi  the  per- 
sonal estate  belongs  to  the  wife,  in  the  nature  of  a  speeifie 
legacy,  exempt  from  debtsj  legacies,  and  funeral  expences ;    [  ^^^   ] 
for  though  the  personal  estate  is  the  natural  fund  for  them, 
yet  here  he  has  ^expresdy  provided  another  for  tibat  purpose, 
by  words  of  an  imperative  aignifiqatioiv  *^  that  the  truetee^  do 
jand  shall/*  {x)  which  is  stronger  than  a  bare  charge  of  them 
on  his  real  estate,  ^xid  m^ht  be  intend^  only  auxiliary  to  his 
^rsonal  estate,  whiqh  will,  without  words  of  ^Lemption,  he 
liable,  in  the  first  place;    and  though  the  words'^  rest  an^ 
reddue  of  his  personal  estate**  are  generally  understood  ''  rest 
and  residue,  after  debts,  legacies,   and  funerals,**  yet,  heri^ 
they  are  relative  to  the  last  antecedent  of  the  devise  of  his 

(«)  1  £q.  Ca.  Abr.  271,  pi.  19.  [9,  C.  yaniey,  '*  Adeau  ▼.  Metjiick^  is  a  veit 

S  Atk.  626.}    N.  B.  This  case  is  nid  weak  case,"  see  post,  p.  835.— fid.] 
by  Lord  Hardwlcke,  [f  Atk.  6tS.'\  to         {x)  Vide  sapra,  SUpkemmk  v.  Heodk- 

be  a  weaker  case  than  that  pf  Walker  eote^   which,  thongfa  very  similar  ta 

▼.  Jn/ekwii^  infra,  818,  [et  per  Lard  Al-  this  case,  is  decided  the  other  way. 


(T)  The  argument  raised  on  the  worda  <'  did  and  should''  is  certainly  f  ery  p,  309 
refined,  and  such  as  would  not,  it  is  conceived,  at  the  present  day,  be  attendejl  cotdumsiL 
io.  This  case,  and  that  of  8tepken»o9^  v.  HuAhcotty  ante,  807,  8»  are  at 
variance.  The  learned  aothor,  by  his  note  (y)  in  the  next  page,  appears  to  he 
of  opinion,  that  this  case  is  entitled  to  preference ;  sed  vide  the  report  qf 
Stepkenmm  v.  HnUheote^  as  supplied  by  Mr.  Eden,  and  furnished  in  the  pre- 
ceding note. 
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goods,  axid  chattels,  and  hooseholdnstuff,  at  such  a  house,  and 
pass  to  his  wife  as  a  specific  devise,  in  the  same  manner  as  the 
next  preceding  devise  did  to  the  devisee  thereof,  and  are  to  be 
understood  the  residue  of  what  he  had  not  before  particularly 
devised^  not  the  residue  after  debts  pfdd  (t/). 

Penami  eataUy  If  the  personal  estate,  or  any  part  thereof,  be  given  as 
u;  gtcen  c  a  specific  bequest,  the  heir  or  devisee  of  the  real  estate,  will 
i^^huto.  ^'^^  ^  entitled  to  be  exonerated  by  the  personal  estate  or  such 
mntfe  real  €»-  part  of  it  as  is  SO  ffiven* 

-%aie  In  Mwi-    *^  ® 

g9g€^mhetwfeen 

ut.,        ^'       The  case  of  0*NealT.  Mead  furnishes  an  instance  of  this 

kind,  in  respect  of  chattels  real  («).  There,  A.  seised  in  fee 
of  a  real  estate,  which  he  had  mortgaged  for  500^.  and  pos- 
sessed of  a  leasehold,  devised  the  former  to  his  eldest  son  in 
fee,  and  gave  the  latter  to  his  wife,  and  then  died,  leaving 
debts  which  would  exhaust  all  his  personal  effects,  except  the 
leasehold  given  to  his  wife.  The  question  was,  whether, 
there  being  (as  usual)  a  covenant  to  pay  the  mortgage-monies, 
the. leasehold  premises,  devised  to  the  wife,  should  be  liable 
to  discharge  the  mortgage  ?  And  the  Master  of  the  RolK, 
after  taking  time  to  consider  of  it,  and  being  attended  with 
*  precedents,  decreed,  that  as  the  testator  had  charged  his 
real  estate  by  this  mortgage,  and,  on  the  other  hand,  spe- 
cifically bequeathed  the  leasehold  to  his  wife,  the  heir  should 
not  disappoint  her  legacy  by  laying  the  mortgage  debt  upon 
■it,  as  he  might  have  done,  had  it  not  been  specifically  devised; 
[  81 1  ]  and  that,  though  the  mortgaged  premises  were  also  specifically 
given  to  the  heir,  yet  in  this  case,  he  to  whom  they  were 
thus  devised,  must  take  them  cum  onere,  as  probably  thqr 
were  intended  to  pass, 

Momy  »My  he       Even  money  may  be  spedfically  devised,  but  then  it  must 
*  be  under  such  circumstances  of  locality,  and  in  such  a  situa- 

(y)  Bat  this  case  may  be  supported  smi  v.  Heatkcotef  which,  I  take  it, 

on  the  same  gromid  as  the  ease  of  was   erroneoasly  determined.    [See 

Bradnox  v.  Gniwidt,  infra,  819,  vis.  ante,  p.  809,  tn  noHsy  for  a  different 

that  the  devise  of  the  specific  and  re*  opinion.— £tf.]    £t  vide  VTabtwrighi 

sidaary  legacy  is  in '  the  same  breath ;  v.  BemdUiwny  as  reported  S  Vem.  718. 

and  which  principle,  also,   seems  to  {8.  C.  post,  8f8.— £<<.] 

me  applicable  to  the  case  of  Stepkew  {z)  1  P.  Wms.  695. 
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tion,  that  the  legatee  may  identify  it,  apd  say  that  he  has  a 
right  to  that  fiery  money  in  specie  (v) ;  for  it  is  of  the  essence 
of  a  specific  legacy^  strictly  speaking,  that,  by  the  assent  of 
the  executors,  the  property,  in  the  identical  thing,  will  imme- 
diately vest,  and  not  remain  fluctuating,  until  the  arrange- 
ment of  the  testator's  affairs ;  for,  if  that  be  necessary,  it  is 
not  a  specific  legacy. 

Thus,  where  the  testatrix  devised  400/.  to  the  plaintiff  S-  Beque^ofAOOi. 

.  ^  *^  part  of  500*. 

to  be  paid  to  him  out  of  500/.,  secured  by  a  statute,  &c«  by  due  on  a  «/a- 
C,  and  made  the  defendant  B.  her  executor ;  on  a  bill  brought  ugacyWh 


(V)  As  fdr  instance,  the  bequest  of  a  snm  of  money  deposited  in  such  a 
chest,  Off  in  such  a  person's  hands,  or  in  such  a  trunk  or  bag.  Ldootm  y.  iSttlc^ 
1  Atk.  508,  and  cases  there  cited  j  by  Mr.  Sanders. 

(U)  The  diffifitence  between  specific  and  pecuniary  legacies  consists  in  this :  Speeijic  and  pe- 
Pecuniary  legacies  must  abate  proportionably,  to  the  exhaustion  of  the  whole  *^^^  ^S!^ 
legacy,  in  case  of  a  deficiency  of  assets  to  pay  the  testator's  debts  and  general 
legacies.  Whereas  specific  legacies  abate  only  bUer  $e,  to  pay  debts,  when 
all  Oe  pcfsonal  estate,  not  specifically  bequeathed,  has  been  administered ; 
but,  on  the  contrary,  they  have  this  disadvantage,  tliat  If  the  spedfie  fonds 
fiUl,  the  specific  legatees  will  be  entitled  to  no  contribution  from  the  pecuniary 
legatees,  nor  to  have  the  deficiency  made  up  out  of  the  general  assets.  SUeck 
V.  nerriaglM,  t  Ves.  561.  Ashi^  v.  Athionf  3P.  Wms.  385.  If,  therefore 
stock  specifically  given  to  be  sold  by  the  testator,  or  supposing  the  specific 
leficy  to  consist  of  a  lease,  the  testator  be  evicted,  or  of  goods,  and  they  be 
consumed,  or  of  a  debt,  and  it  be  lost  by  insolvency  of  the  debtor,— in  all 
these  cases  the  specific  legatee  will  not  be  entitled  to  contribution  from  the 
other  legatees ;  and  not  being  so  entitled  the  courts  say  he  shall  not  be  liable 
to  contribute  towards  the  payment  of  their  legacies  in  case  of  a  deficiency  of 
the  funds  on  which  such  legacies  are  charged.  Lnng  v.  Shorty  1  P.  Wms.  403. 
and  see  S  Bhick.  Com.  p.51S.  (EUu  v.  Walker^  Amb.  310;  and  see  fVebsier  v. 
HaUf  8  Ves.  415;  end  StMntoasv.  VaUencef  4Bro.  C.C.  349),  since,  contrary 
to  the  probable  intention  of  the  testator,  it  qilen  proves  a  hardship  upon  the 
specific  legatee,  who  by«n  alteration  of  a  part  of  the  property,  may  find 
nothing  that  answers  the  description ;  and  it  often  proves  hard  also  on  other 
legatees  where  there  happens  to  be  a  deficiency.  It  is  a  rule,  therefore,  that 
no  legacy  is  to  be  held  specific  unless  clearly  so  intended ;  see  8U>kff  v.  Perry y 
7  Ves.  5S9.  AU*'  Gen,  v.  Porlne,  Amb.  568,  and  AMhtmrner  v.  AT Gaire,  S  Bro. 
C.  C.  108.  Another  source  of  diificnlty  is,  that  a  specific  legacy  vests  imme- 
diately upon  the  death  of  the  testator,  and,  unlike  a  pecuniary  legacy,  carries 
laCerest  from  his  death.  Baningtmi  v.TVw^am,  6  Ves.  345.  And  it  may  bo 
here  observed,  that  the  court  determines  upon  the  fiice  of  the  will,  whether 
the  legacy  is  specific  or  pecuniary,  and  does  not,  it  seems,  look  into  the  account 
of  the  effects  to  see  whether  that  shall  be  turned  into  a  specific  legacy  which 
upon  the  face  of  the  will  is  to  be  taken  as  pecuniary.    Inne$  v.  Jackwn,  4  Ves. 
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by  S«  agaiastB.  for  payment  of  the  trnmey  (o)  the  questioii 
wasi  whether  this  waa  a  specific  legacy  2  And  it  was-  held  so 
to  be;  and  decraed  to  be  paid  to  the  pbdndfil 

A  ubepusipf  So^  where  I.  S.  having  money  secured  to  him  by  bond,  in 
kM^itTtruMt  the  names  of  A.  and  B.,  in  trust  for  himself^  devised  it;  the 
far  utMor.       couTt  held,  that  the  devise  of  this  sum  of  money  was  a  specific 

legacy  (6)  (w). 

(a)  AsaOftMe  ▼.  AngM,  Swinb.  f 8.      1  Eq.  Ca.  Abr.  t99y  pi.  t.    {S,  C.  oa 
Pioch,  SOS.  otber  points,  Pr.  Ch.  99.— fiif.] 


Srs.    Sed  Tide  FimMrtfWT.  PmiiIs,  iBro.CC.  4rt,  and  AifVT.LeqrfNfM^ 

18  Vet.  4dS.    T«  anthorite  a  depaitare  frMO  tiM  worda  of  the  wUI,  it  b  Mi 

enoagh  todoobt  whether  they  were  need  ki  the  fente  wkieh  they  ptopeily  bear 

hot  thecowrtmigbttabcqaiteeatiffied  that  they  were  vacd  tea  diforetttMOBe, 

[  819*  }     and  ought ta  be  able  distteetlyto  lay  what  the  leaae  btewhieh  they  were 

meant  to  be  oied.  AH^r^Sttu  ▼.  GrU4f  $  Meriv.  SSI.  With  respect  to  Fiawfrf 

▼•  Potafs,  theMaster  of  the  RoOi,  to  JH^-Gcn.  ▼.  GtHs^  obeerved,  that  Letd 

Thoriow  was  strack  with  the  enomeas  disproportion  between  the  Hedt  Aie 

testatrix  had,  and  what,  by  the  eonstniction  which  was  contended  for,  she 

most  liavebeeo  talcen  to  have  given ;  the  latter  l»eing  tern  times  ns  mneh  as  the 

former.    In  a  case  precisdy  the  same,  the  Bftaster  of  the  Rolls  said  he  might 

be  di^HMcd  lo  follow  that  precedent,  althoo^,  even  there,  it  was  not  wlthont 

great  dlfficnlty  that  the  eoort  was  prevailed  open  to  admit  the  extriadc  efi« 

dence  as  to  the  state  of  the  property,  in  order  to  expiate  the  intentien  of  the 

testatrix,  see  S  Meriv.  S19* 

J>ts<tNdi0a  le»      ( W)  A  disttectien  has  been  taken  between  the  beqnest  of  a  bond  of  other 

iweat  be<iue$i  ^  lecority,  and  the  beqnest  of  a  sum  of  money  dne  on  a  bond  or  other  secnrity. 

fifydtff  fftfrtfftrf   Thebeqaest  of  a  bond  has  always  been  held  to  benspecMIc  legacy.    Bnt 

sarpMsd.  Lord  Camden  appean  to  have  beta  of  opinion,  that  if  a  snm  of  money  dne 

on  a  bond  be  given  to  A.,  It  will  not  be  a  specific  legacy.  AHwmfjf-Gener^l  ▼. 
PoriUn,  Amb.  666.  Lord  Thnrlow,  however,  thoeght  the  distinction  between 
"  I  beqneadi  the  snm  of  5001.  dne  on  a  bond  from  A.  B.,''  and  « I  beqneath 
the  bond  from  A.  B.,"  too  slender  to  be  relied  on.  if sUamer  v.  JU^Chdrtj 
SBro.  C.C.111.  In  CAmmrfh  V.  fiMdb,  4  Vee.  M6,  the  Master  oF  the  Rolls 
observed,  that  Lord  Oamden,  te  deciding  the  case  of  dihm-mff^Gemni  v. 
PorJUa,  proceeded  oif  tUs  Idea^  which  was  sobstantial,  tet  the  testhto^  did 
not  mean  any  particnlar  niortgages,  bonds,  and  scenritles,  bntany  mortgages, 
bonds,  and  secarities  that  he  might  happen  to  have ;  if  so,  that  was  safllcieut 
to  snsUte  iltlsmsy-Gensrol  v.  Pmrkm^  without  holding  that  itsUamsr  v. 
lf*Gair«had  overtamed  it,  which  Lord  Thnrlow  did  not  mean  to  do,  Ihongh 
he  mtinuted  hu  donbts.  But  jUk^mmr  v«  BPGuire  established  this,  ttiat  if 
the  legacy  is  meant  to  consist  of  the  secnrity.  It  is  specific ;  thengh  the  tes* 
tator  begins  by  giving  the  snm  dne  upon  it.  It  ^onld  be  time  lU  spent,  his 
Honor  said,  to  go-over  the  caaea  commented  on  by  Lord  Thvriow.    He  shonld 


MOBTOAQfiS  AM  T6  M  Rfil^EEMED.  813 

Again,  where  the  testator,  having  devised  S400?.  to  be  laid  So  u  A«9<^  ?/ 
out  by  his  executors  in  a  purchase  of  annuities,  in  the  Exche-  q^  i^  jSawAt- 


therefore  only  fnrther  obsti^e,  Cbtt  Lord  tlmiiow  mentfoned  Caatleton  ▼. 
FtmtktWj  nbi  Mipra,  Ui  dM  tent,  In  frkiA  the  legacy  of  a  debt  waa  hdd  as 
mach  specific  as  the  devise  of  a  firnn.    If  that  case  were  accarately  stated 
(and  it  was  in  a  very  good  book,  and  also  in  Pr.  Ch.  bat  npon  another  point), 
U  was  an  anthority  perfectly  condosiYe  npon  the  snbject,  and  folly  sufficient 
to  warrant  Aiklmrner  v.  Jlf'Ga<rs,  and  upon  a  very  attentive  pemsal  of  that 
ease,  the  Blaster  of  the  Belli  declared  ttaself  to  be  of  opinion,  that  it  was 
pvt  npoB  a  grmmd  that  eoaU  ant  be  asislakea  [naasely],  that  sadi  a  legacy, 
valess  there  is  a  ground  fbr  considering  it  a  legacy  of  money,  and  tiiat  the 
secnrity  is  referred  to  only  as  the  most  convenient  mode  of  paying  it  out  of 
the  assets,  is  as  mnch  speqjfic  as  a  legacy  of  a  borse  or  a  cow,  or  any  move- 
able chattel  whatsoever,     therefore,   npon   the  authority  «f  AtkAwmer  ▼• 
VGusrt ,  wUh  all  the  iacUnBtioD  be  felt  to  support  the  legacy  In  the  case 
before  him  as  a  pecuniary  legacy,  his  Honor  was  of  opinion,  that  though  the 
sift  was  of  money  doe  on  a  note,  yet  that  it  was  a  specific  legacy .-^ee  also  Beq^iui  rf  iM" 
Fryer  v.  Jtfomf ,  9  Ves.  363,  where  the  legacy  was  of  money  due  en  a  note.  "'^  ijjf  **  "**'» 
Sir  V.  Grant's  observations  on  that  vrere  >-"  It  Is  said  this  is  a  pecnniary  ^^^* 
legacy,  as  it  it  a  bequest  uf  the  uioMy  to  be  received,  but  that  is  the  case  of 
•very  bcqoett  ef  a  debt  f  et  vide  fortbar  UoberU  v«  Pocnk^  4  Ves.  150.  Ktrhn 
T.  Po^itr^  ibid.  748.    Colonaa  v.  CoUmta^  t  ibid.  640.    GtOaKNie  v.  Addtrly^ 
15  ibid.  384;  and  Jdon  v.  ilcfoa,  1  Meriv.  178.    From  the  whol6  we  may      [  813*  ] 
condttde  that  the  above  distinctioB  is  now  exploded,  and  that  the  beqaest 
if  money  due  oft  a  eertain  bond  or  mrtgage  is  as  much  spadfic  as  a  bequest 
flf  the  bond  or  mortiHBa  itself. 
It  may  not  be  without  its  use  to  add,  that  legacies  of  stock  hi  the  public  Bsguesl  rf 


lunds  are  usually  considered  as  general  legacies,  and  not  specific,  unless  there  7[^f^[^  *  i^ 
ts  any  thing  in  the  will  to  shew  that  the  testator  Intended  to  confine  it  to  the 
stock  he  had  at  the  tbne  of  hb  death.  Avel^  y^Wwrd^  1  Ves.  4t5.  Parse  ▼. 
SMpiia,  1  Atk.  414.  A  gift,  therefore,  of  *^  10002.  ont  of  Reduced  Rank  An« 
nnities''  has  been  field  to  be  a  pecuniary  legacy,  Kirhjf  v*  Potter^  ubi  sopra ; 
but  see  Lord  Eldon's  expression  In  regard  to  this  case,  in  Heea^  v.  Test^  9  Ves. 
154.  In  like  manner,  where  there  was  a  legacy  of  stock  in  the  4  p«r  ceni, 
'Consols,  a  legacy  to  the  same  persons  of  **  an  additional  sum  ef  fMOi.  more  to 
be  paid  twt  of  tiie  4  psr  swlt.,"  was  held  to  be  a  pecuniary  legacy.  Deans  r. 
Test,  and  seePHentaiPg'Jk  t.  Jforflselw,  1  Bra.  C.  Cc565;  and  even  a  bequest 
of  **  ISjOOOl*  of  my  flimded  property  to  be  traosArred,  Ac.**  was  held  to  be  a 
l^eeunlary,  and  n6t  a  specific  legacy.  Imfheti  v.  Ltmhtrij  ilVes.  607.  And 
If  Bank  Annuities  are  directed  by  wHl  to  be  purchased  out  of  perseoal  estate, 
Ibe  bequest  iHU  be  considered  as  a  pecuniary  legacy.  GI6teRs  v.  Jfilb,  l  Dick. 
3t4.  But  It  sbouM  be  remembered  that  It  hath  also  been  held,  that  a  legacy 
of  *<  1001.  Long  Annidties  stock,"  or  c€**mj  stodE,"  or  «<  in  my  sasok,**  or 
**  part  of  my  stock,"  is  a  specific  legacy^  ilMemry-GMsral  v.  Grole,  aU  supra. 
i9SUif  V.  Perry,  f  Ves.  Mt.  Atkttn  v.  ilsftlsn,  Ca.  Temp.  Talb.  iMi  sed  vide 
WihoH  V.  BrwMimUk,  9  Ves.  180. 

X2 
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quer,  for  ninety-nme  years  term,  to  be  enjoyed  by  bis  wife  for 
ber  life,  she  relecuing  her  dower,  and  after  ber  decease  to  go 
equally  to  his  two  daugbters,  bequeathed  1000^.  a-piece  to  the 
latter,  and  died,  leaving  little  more  assets  than  would  pay  the 
34002. ;  the  court  held,  that  the  legacy  of  34002*  was  specific^ 
for  it  must  be  taken  as  the  devise  of  an  annuity,  and  therefore 
was  a  specific  legacy  (e)  (x). 


Bequist  ofper' 
9onal  estate  to 
alter  oifantiiu- 
iration  of  a9» 
se<«,  viewed 
with  jealousy* 


[  814  ] 


But  here  we  must  remark,  that  the  devise  of  the  personid 
estate  must  be  clear,  certain,  and  exactly  defined,  not  loose 
and  equivocal,  or  it  will  not  operate  so  as  to  alter  the  ordinary 
course  of  applying  assets ;  an  infiraction  upon  which  the  courts 
of  justice  view  with  a  jealous  eye,  and  never  permit  but  where 
the  intention  of  the  testator  (who  had  in  absolute  power  over 
his  property)  to  appropriate  it  otherwise  is  clearly  expressed, 
or  necessarily  implied. 


Bequest  of  mo- 
iiqf  to  be  laid 
out  in  lamd,  a 
general,  not  a 
specific  legacy. 


Therefore  {d\  when  the  testatrix  bequeathed  several  pecu-: 
niary  legacies,  and,  amongst  others,  gave  15002.  to  her  eldest 
son,  in  trust,  to  lay  it  out  in  the  purchase  of  land  in  fee,  and 
to  grant  a  rent-charge  of  502.  per  annum  thereout  to  his 
daughter,  the  plaintiff  M.,  the  wife  of  H.,  for  her  separate  use ; 
but  tba!t,  if  her  eldest  son  should  refuse  or  neglect  to  lay  out 
15002.  in  a  purchase,  and  to  grant  this  rent-charge,  then  he 
should  have  but  5002.  of  the  money,  and  the  remaining  10002. 
should  be  laid  out,  as  far  as  it  would  go,  in  the  purchase  of  an 


(c)  Burridge  v.  Bradyl,  1  P.  Wms. 
127.  Swiob.  21.  Sed  vide  infra,  814, 
this  case  explained* 


(d)   Hinton  v.    Pinke^   1  P.  Wmi. 
5S9.    S.  C.  Swinb.  S9. 


P.  813 

coniimied. 

Bequest  qf  mo- 
ney to  be  laid 
out  in  lands,  or 
on  annuitfes, 
not  a  specific 
legacy. 


(X)  Lord  Owper's  words  were :— ^  The  34001.  shall  have  the  preferenee, 
and  if  there  be  not  assets  enoagh  to  pay  the  other  legacies,  they  must  be  lost. 
It  is  of  some  wei|^t  that  these  annnltiet  arc  to  go  to  the  children  after  the 
wife's  death,  hot  especially  as  the  wife  is  a  purchaser  of  the  annuities  lor  her 
life,  by  her  releasing  her  dower ;  and  money  ordered  by  will,  or  articled  to 
be  laid  out  in  an  annuity,  or  ui  lands,  is  in  equity  looked  apon  as  an  anonity 
or  land,  and  eonseqaently  to  be  taken  for  a  specific  devise  ^  it  ia  therefore  to 
be  prefereed  before  a  pecuniary  legacy.''— His  Lordslilp's  opinion  in  this  bttcf 
particular  has  since  been  over-ruled,  and  it  now  appears  to  be  settled,  that 
bequests  of  money  to  be  invested  in  the  purdiase  of  lands  or  annuities  are 
general  legacies,  and  must  therefore  abate  with  pecuniary  legatees.  See 
UintoH  V.  Pinke,  post,  p.  814,  and  Hunu  v.  Bdweni/s,  3  Atk.  693. 
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annuity,  for  the  separate  use  of  the  daughter:  The  question 
was,  whether  the  1500/.  was  a  specific  legacy?  And,  on  the 
part  of  the  plaintiff,  it  was  insisted  that  it  was ;  because  it  was 
ordered  to  be  laid  out  in  land,  and  consequently  was  to  be 
taken  as  a  devise  of  land,  by  which  means  it  was  become  a 
specific  devise.  But  Lord  Parker  held  otherwise ;  for,  admit- 
ting the  1600^  legacy  should  be  taken  as  land,  the  questioa 
would  be,  what  the  legacy  was,  or  how  much  should  belaid 
out  in  land  ?  The  legatee  of  the  1500^  could  not  say  that  she 
had  a  right  in  specie.  Was  it  possible,  supposing  there  had 
iieen,  in  the  present  case,  140/.  of  the  testator's  money  laid 
upon  the  table,  the  legatee  could  say,  that  she  had  a  right  to 
this  money  in  specie?  If  not,  then  it  was  no  specific  legacy* 
But,  his  Lordship  observed,  the  will  saying,  that,  in  case  of 
the  son  refusing  or  neglecting  to  make  this  purchase,  then  he 
was  to  have  but  500/.  of  the  1500/.  Iq^acjr,  and  the  daughter 
the  remainii^  1000/L ;  therefore  he  took  the  daughter  to  be  a 
general  legatee  for  lOQOL 

Lord  Parker  (afterwards  Lord  Macclesfield)  in  the  last  case,  Lord»  Maeekt* 
said,  thxX  though  he  could  not  come  iiito  the  opinion  of  Lord  ^j^^^S 
Cowper,  in  the  case  of  Burridge  Y*Bradyl{e)y  yet,  if  it  were  »«'««»*  «"  i^-ord 
insisted  upon,  he  had  such  a  regard  for  the  priecedent,  as  trine  in  Bur- 
cited,  that  he  would  see  the  decretal  order;  but  this  was  not  "  s^^'-^^y^ 
urged.    But  Lord  Hardwidte,  in  delivering  his  judgment  in 
the  case  of  Blower  v.  Morret{f\  explains  the  reason  of  this 
seeming  difference  of  opinion  between  Lord  Macclesfield  and 
Lord  Cowper,  oh  the  case  of  Burridge  v.  Bradyl,  and  confirms 
the  law  to  be  as  was  held  by  Lord  Cowper  in  that  case.    His 
Loirdship  observed,  that  the  reason  Lord  Macclesfield  was 
ndi  satisfied  with  that  case,  when  dted  in  the  case  of  Hintan  v. 
Knke^  was,  became,  according  to  the  book,  there  was  a  wrong      [  81^  ] 
state  of  it;  namdy,  barely  as  though  it  were  a  gift  of  money 
to  be  laid  out  in  land,  without  stating  the  circumstance,  that  it 
wite  given  to  purchase  an  annuity  for  the  wife,  she  releming 
her.  dower f  which  was  the  true  fimndation  of  that  determina* 
tion ;  for,  his  Lordship  said,  he  laid  no  weight  on  what  was 
^nentioned  besides  by  Lord  Cowper  as  of  some  weight,  namely, 

ip)  Ante,  813.  (/)  2  Ve«,  4tO.  42J. 


A 
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that  the  annuities  were  to  go  to  the  ohadren  afi^  the  wife's 
deatl]^  for  t)Mtt  was  only  as  to  hardship ;  nor  that  it  was  cBrected 
to  be  laid  out  in  land*  which  would  not  vary  the  case,  for  it 
would  be  still  a  pecuniary  ^gacy»  asd  must  then  abate  in  pro* 
portion.  The  strong  ground  was,  tibat  it  was  a  purchase  of 
the  widqw^s  dower,  by  giving  her  a  sum  of  money  in  lieu  and 
satisfaction  of  and  upon  her  leleaaii^  it;  and  the  wife  ipight 
lay  hold  of  that  if  she  would.  It  was  the  same  as  if  the  tesp 
tator  had  said,  ^*  I  give  A.  BOOL  on  consideration  that  he  coor- 
veys  such  an  estate  to  my  devisee  or  trustee." — ^A.  has  then  aa 
option  to  say,  that  is  a  contract,  he  doses  therewith,  and  will 
make  it  absolute,  and  wilt  part  with  Aat  estate  for  that  money^ 
and  then  he  wiU  not  be  bound  to  abate  in  proportion  with  other 
legatees. 

n^Mue  $pec^*  Andy  if  ever  a  rendue  of  personalty  should  be  sa  devised 
edjUesempi  ss  to  partake  of  the  nature  of  a 4qpecifie bequest,  that  w8t  aba 
retd  ettJe  be  ^  exempt  firom  exonerating  the  real  estate* 

charged  there' 
wUh{y). 


Accordingly,  it  is  said  to  have  been  argued  by  the  counsel 
at  the  bar,  and  not  denied  by  the  court  (g),  that,  if  the  testa* 
tor's  lands  were  subjected  to  his  ddbts,  and  aU  the  rest  and 
residue  of  his  personal  estate  were  given  to  a  stranger,  wiikaui 
any  aUusian  to  debts,  and  the  executorship  bequeathed  to 
the  testator's  ts|/e,  or  any  other  person ;  there,  the  residuary 
l^atee  would  be  entitled  to  have  the  residue  and  surplus,  so. 
devised  to  him,  exonerated  and  discharged  of  the  debts ;  and» 
in  such  case,  the  real  estate,  expressly  charged,  or  devised  tot 
be  sold,  would^  in  the  first  place,  be  wholly  appHed  to  the 
purpose,  and  the  personal  estate  would  only  come  in  aid  of  tibe 
real  so  devised  to  be  sold,  to  supply  what  the  real  estate  fdl 
short  to  make  up  the  debts :  for  such  bequest  would  operate, 
in  the  nature  of  a  specific  bequest  of  such  reodue. 

Made  ef  he^        And,  in  these  cases,  too  much  attention  cannot  be  givsen  to 
mm!  e^o^r^'  the  mode  in  which  the  personal  estate  is  disposed  o^  in  respect 

thovHd  be  III" 

tended  <••  (s)  Gilh.  Eq.  Rep.  7fy  73,  [et  Tide  po&t,  898.^£<f.] 


ti^iammmtmmimmmmmmm^ti^mm 


(Y)  The  latest  case  on  Uiis  head  h  M'Leland  ▼.  Shaw,  t  Scb.  &  Lef.  544^ 
introduced  is  the  fint  s^tion  of  the  note  to  p.  846,  infra. 
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of  the  general  dispondon  dieraof ;  the  relation  between  the 
parlacdar  and  residnary  danses ;  Ae  connection  between  the 
testator  and  his  legatees;  the  object  of  the  testator  in  giving 
his  legacies ;  and  odier  minute  circumstancesy  which  persond 
hi  the  habit  of  inspecting  wfiOs  of  this  kind  wiU  readily  per- 
ceive ;  as  trivial  circumstances  frequently  implicate  hnportant 
fiM^ts,  and  furnish  decisive  evidence  of  a  testator's  intention  to 
give  the  personal  estate  exempt  or  not  exempt  firom  his  debts. 

For  instance,  if  a  testator  appears  to  have  viewed  his  per-  PentmUp 
sonal  estate  as  an  entire  thing,  and  to  have  contemplated  a  ^uire  tht^g^ 
positive  and  express  disposition  of  die  whole,  and  to  have  Zitf^reH^ 
deliberated  to  what  extent  it  shotdd  be  charged,  his  disposi*  ^ei^^oBwM 
tion  will  be  considered  as  in  the  nature  of  a  specific  bequest 
of  an  entirety,  though  givoi  in  several  distinct  parts;   and 
therefore  the  several  parts  wUh  the  redduef  in  complianoe  with 
his  intoaftion,  will  be  construed  to  make  up  the  whole;  and 
consequently  the  residuary,  or  sweeping  clause,  will  not  be 
taken  in  its  ordinary  sense,  as  the  residue  after  payment  of 
debts,  but  in  a  peculiar  sense  referrible  to  the  paceceding  di»» 
position,  and  involving  all  that  is  left,  aftiar  taking  out  what 
has  already  been  given* 

The  case  of  the  Atiomey-Oeneral  y.  Barham,  dted  in  the  DirUeMft^* 
case  of  Siapkim  v.  CohiBe,  furnishes  an  instance  of  diis  (^%^ti 


(A).    There  the  testator  devised  in  the  foDowing  words :  Me  d^cuni, 

^  rent$  t9  be  if* 

**  For  the  just  and  true  perfomumce  of  this  my  last  will,  and  Med,  teaidue  u 
for  the  payment  of  all  my  debts,  I  give  and  devise  all  my  real  ^2^'  y^^^n 
totate;  and  as  to  the  personal  estate,  which  at  the  time  of  my  ^^^ 
death  I  shall  be  possessed df  and  eaiitled  ttnto»  Igive  the  same 
unto  my  executor  and  executrix  herein  named,  to  defray  my 
funeral  charges  and  expences;  send,  tf  my  personal  estate  shall 
fiiU  short  to  dischai^  the  some,  Aen  the  remainder  to  be  paid 
by  my  executors  out  of  the  first  rents  and  profits  of  my  real 
estate,  as  they  shall  become  due  after  my  decease,  until  pay- 
ment be  made  of  all  my  legacies,  debts,  and  funeral  expences, 
as  aforesaid ;    and,  if  there  be  any  surphiB  of  my  personal 
estate,  that  then  my  executor  pay  the  same  to  my  dear  and 
loving  wife;**  and  it  was  decreed  that  the  personal  estate 

(A)  Cs.  tasqp.  Talb,  S06.    Et  fide  Ainn  t.  Me%r\jf^  wte,  609w 
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should  go  to  the'  wife^  discharged  from  pajrnient  of  debts. 
The  ground  of  which  decision  was  by  Lord  Talbot  said  to 
have  been^  for  that  the  testator  had  kid  the  charge  upon  the 
real  estate,  and  then,  taking  up  his  personal  estate,  mentioned 
particular  things  which  he  charged  it  with,  from  whence  it 
was  concluded  that  the  surplus  there  meant,  must  be  the  sur- 
plus dfter  the  particular  charges  there  specified. 

Devise  ofeHate  It  seems  that  upon  the  same  principle  (t),  if  a  man  were  to 
wjw/'^dktfFsTd  devise  his  real  estates  in  trust  for,  and  charged  with,  the  pay- 
wUh  debts.  Be-  ment  of  his  debts,  legacies,  and  funeral  expences,  renuunder 

quest  qf  part  of  '      ©  »  r  » 

personaUy  as  in  trust  for  A.  B.  m  tail,  remainder  over ;  and  then  to  devise 
re^we  to  A,  P^^  9f  ^  'personal  estate  to  go  .along  with  his  real  as  Aesr- 
who  t«  M  sx-   loQf/ig  HA .  and  afterwards  devised  aU  the  rest  and  residue  of 

ecmtor,  Restdus  ^  ^  ' 

exempt.  his  goods,  clothto,  and  personal  estate,  not  before  bequeadiedy 

toA.B*,  and  made  his*  trustees  executors,  that  A.  B.  would 
take  the  residue  discharged  from  the  debts ;  for,  in  such  case, 
upon  strict  grammatical  construction,  rest  and  residue  not 
before  bequeathed,  is  properly  referrible  to  the  bequest  which 
pr<eced6s,  and  then  the  residue  being  given  to  a  person  not 
properly  affected  with  debts  and  fegacies,  there  appears  to  be 
no  reason  to  charge  him  therewith,  by  inference  that  it  is  to 
be,  q/ier  debts  and  legcuAes  paid. 

m 
m  •  p  m  * 

Any  other  circumstances,  evincing  that  the  testator  meant 
to  shift  the  burthen  of  his  debts  from  the  personal  to  the  real 
estate,  will  produce  that  effect. 

Devise  of  part  Thus,  where  A.  gave  several  specific  parts  of  his  personal 
u^mt'^'re'  ®****®»  ^^^  ^^^^  g*ve  part  of  his  real  estate  in  strict  setde- 
siduejor  debis^  ment  (/)*  and  devised  the  remainder  of  his  real  estate  to  trus- 

with  declaration  . 

thai  latter  being  tees  in  trust,  to  sell  for  the  payment  of  debts,  and  in  case  that 
shauZ ap^ed,  Bhould  uot  be  sufficient  to  discharge  die  debts,  he  charged  the 
*"*  "iiSv"^"      deficiency  on  the  devised  real  estates,  and  then  gave  the  residue 

(i)  Vide  Dolman  t.  Smithy  Pr.  Cb.  where  heir-looms  have  been  devised  ; 

456 ;  ante,  795.  see  Brydges  t.  Phillips^  introduced  iu 

(k)  Pre.  Ch.  453.    Gilb.  Eq.  Rep.  a  note  to  page  841,  post.    Tower  ▼. 

128,  where  this  proposition  is  conn-  Rous^  18  Ves.  1S7,  and  Bootlev.  Bbm' 

tenanced.     [See    also    Wainright    v.  d«tt,  infra,  846.— Ed.] 

Bendlowes,  post,  828,  for  a  case  per-  (2)  Anderton  v.  Cook,  4tli  June,  1775, 

fectiy  paraDel ;  and  for  other  cases  cited  i  Bro.  C«  C.  456. 
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of  his  perional  estate,  not  before  bequeathed,  to  his  wife ;  the 
tov^tt  held,  that,  she  took  it  wholly  exempt  from  the  debts* 
The  groimd  of  which  determination  must  have  been,  that  the 
charge  of  the  deficiency  on  the  devised  real  estates  was  demon- 
stration that  the  testator  meant,  that  the  personal  estate  should 
be  exempted  from  the  debts. 

,   Again  (m),  where  W.  by  will  devised  lands  to  trustees,  to  be  X^ctiM  H  tnui 

^th      A^aA      ^V^B^V      fl^fl^tf 

Bold  for  payment  of  his  debts  and  legacies,  and  devised  all  the  4ebt9,    Bequut 
Residue  of  his  personal  estate  to  his  wife,  and  gave  her  also  5^^[2uI*io  w^ 
600/.  out  of  the  numey  to  be  raised  by  sale  of  the  trust  estate,  mudeooLtoker 
and  made  her  executrix ;  on  a  bill  for  an  account  of  the  per-  duce  rf  aaie. 
sonal  estate,  and  to  have  that  applied  in  the  first  place.  Lord  ^^^H^  "^ 
Harcourt,  Chancellor,  observed,  that  here  was  not  only  a  de-     [  818  ] 
vise  over  of  the  residue  of  his  personal  estate  to  hid  executrix, 
but  that  he  gave  her  fiither  the  sum  of  6002.  out  of  the  real 
Estate,  go  that  he  did  not  think  the  residue  of  the  personal 
estate  sufficient  for  her;  which  fiimishedthe  strongest  pre- 
sumption imaginable  of  the  intent  of  the  testator,   that  his 
wife  should  have  the  residue  of  his  personal  estate,  and  on  this 
gnmnd  dismissed  the  bill  quo  ad  an  account  of  the  personal 
estate* 


Again  (it),  where  one  seised  of  divers  real  estates,  and  also  Bepiett  6y  «•- 
possessed  of  a  personal  estate,  devised  that  aU  his  estate  in  L.,  eHoignotbrfort 
or  a  sufficient  part  thereof,  should  be  sold  as  soon  as  his  exe-  ^^^^  ^^ 
cutrix  conveniently  could  for  the  payment  of  his  lawful  debts,  JJ*)^  ^^^* 
and  the  legacies  thereafter  mentioned,  and  the  expence  of  his  6k<»Mi«,rMi 
frineral,  &c.  he  gave  to  E.  one  annuity  or  yearly  rent-charge  charged  tksn' 
of  SOO/.,    to  be  raised  out  of  all  his  estate  not  thereafter  ^^* 
otherwise  disposed  of,  in  the  county  of  N.,  to  be  paid  her  half- 
yearly;  and  then,   after  giving  several  legacies,  lastly,  heap- 
pointed  the  above-mentioned  E.  and  B.  joint  executrixes  of 
his  will.    Afierwardsy  and  at  a  future  time,  the  testator  added 
these  words  to  his.  will :  **  And  I  give  and  devise  to  them  (the 

(m)  Waiu  T.   ITAiljIeld,  t  Eq.  Ca.  [S.  C.  1  Serjt.  Wils.  t4.     Bnnb.  30f , 

Abr.  37 4,  pl«  29.    8  Vin.  Abr.  237,  and  infra,  83.5,  where  it  is  cited  and 

ip4.  19.  observed  upon  by  the  Master  of  the 

(m)  Walker  v.  Jaelfttm,  t  Atk.  624.  Rolls.— £cf.] 
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• 

executrixes)  otf  my  personal  estate  nai  hereinbefore 

and   then  he  exeeuted  the  will  oyer  again.    The  principal 

question  was,  whether  the  personal  estate  ought ^  in  favor  of  the 

heir  at  law,  to  be  applied  in  exoneration  of  the  real  estate  t 

And  LcHfd  Hardwicke  was  of  opinion  that  it  ought  not,  for 

that  there  was  a  manifest  plain  intention  to  give  the  personal 

estate  as  a  specific  legacy  to  his  executrixes,  and  to  exempt  it 

from  bis  debts ;  because,  af^  giving  sereral  specific  kgadesj 

he  said*  '*  Lastiy,  I  app<nnt  the  above-mentioned  E*  and  B» 

joint  executrixes  of  this  my  wiH.**    If  tiie  testator  had  rested 

there,  it  was  only  making  tiiem  executrixes,  and  tiie  personal 

estate  would  have  been  applicable  to  exonerate  the  real  estate; 

but  tiie  testator  some  time  afterwards  added  tiie  words,  "  and 

I  give  and  de'>ise  to  tiiem  all  my  personal  estate,  not  herein 

befoffe  by  me  devised,"  and  in  a  formal  manner  re-executed  his 

wiQ*    This,  his  Lordship  said,  was  an  extremely  strong  cir^ 

[  819  ]     ourastanoe  to  shew  the  intention  of  tiie  te8tat<nr,  and  indeed 

insurmountaUe  (z). 

4Mci#c  Ugacff      So,  where  the  devise  of  the  residue  of  the  testator's  effedm 
p:St  t  w"  »ade  in  Ae  saine  wnteiK*  irith  a  devbe  of  .pecific  kg^ 


i2!r***«Mr?  cies  to  the  residuary  legatee,  this  waa  considered  by  Sir  Joseph 

Jekyll  as  tiie  case  of  exemption* 


Ijfrd  HtinI-  (^)  ^®  obcerratioB  made  on  this  by  Lord  TbnrioWy  ia  the  case  of  TU 

wUktTs  rMssir  DiUU  ^AncuUr  ▼.  JIfoysr  (MS.  cited  by  Lord  Eldoo,  1  Merb.  »d)  was,  that 
tlm^pnmmZ  ^^  ^'^  circmnitaDce  here  laid  held  of  to  shew  that  the  personal  estate  waa 
aiMMUHf  Aylisrd  to  be  exempt,  was  a  circmnstance  on  which  other  jodges  presiding  in  the 
^P^firloMf.  Court  of  Chancery  had  relied,  as  affording  the  contrary  concfaision.  Lord  Thar* 

low  said,  tiiat  Lord  Hardwicke's  reasoning  on  this  point  was  far  horn  being 
soand  reasoning ;  and  refeired  to  StcpAsRssn  r.Heatkedef  cited  1  Bro.  C.  C.  458, 
466,  observing,  that  he  entirely  coacnmd  with  the  principle  there  laid  dowi^ 
Tis.  that  the  gift  of  personal  estate  to  one  who  is  appointed  executor,  is  not  to 
be  iconsidered  as  a  legacy  exempt  from  the  payment  of  debts ;  and  then  added> 
that  there  were  twenty  instances  where  the  circnmstance  of  giving  to  the 
execmora  had  been  tamed  to  a  pvrpoK  directly  contrary  to  the  nse  which 
Lord  Hardwicke  made  of  it  in  ITettv  t.  Jmdmm.  For  thU  reason,  Lord  Thnr-^ 
low  conduded  that  the  notion  of  deciding  by  precedent  in  qneations  of  thia 
nature  mnst  be  abandoned ;  and  that  the  conrt  most,  in  every  snch  case,  abide 
by  the  clear  intention  ;^whi€h,  indeed,  all  judges  afiected  to  gQ  apoB|  bni 
seldom  agreed  on  the  principles  to  be  applied  in  colkcthsg  it 


MORTOAOlf  MJH  TO  U  KSDEBMED. 

In  the  caM  aHndei  to  (fi\  ont  charged  his  lands  with  the 
paymCAt  of  hk  debts,  and  gai^e  aome  spedfic  legacies,  together 
with  the  nBi  of  his  personal  eatate,  to  his  brother ;  in  which 
ease,  forasmnch  as  the  specific  legacies  would  be  exempt  from 
the  debts*  aa  betwixt  the  derisee  of  die  land  and  the  specific 
legatee^  so  the  ooinrt  declared  they  could  not  sever  the  specie 
kgacba  from  die  rest  of  the  personal  estate;  and  since  the 
testator  equally  intended  that  die  residuary  legatee  should  have 
the  rest  of  his  personal  estate,  as  the  specific  legacies,  there-^ 
fi>ie  all  the  penonai  estate  was  held  to  be  exempt  firmn  the 
debtSb 
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And  where  the  real  estate  wias  not  only  charged  with  debts,  £tf «<«  tharged 

but  an  actual  power  was  given  to  the  executor  by  mortage  or  i^mmt  M  «ir« 

otherwise,  to  raise  snch  a  snm  as  would  be  adequate  to  defray  *^SiJZ 
them.  Lord  Talbot  was  of  opinion  this  circumstance  clearly  N.  ^*f^*§^ 

iffiMijfeateil   an   intent  to  incumber  the  veal  fcnd  widi  the  ^t^^irf 'femmr 

,  ,  ofty  to  ai^tf  (<ae^ 

debts.  «ai«rur> 


Tkua  (jp),  where  one  by  witt  devised  his  lands  to  his  wife  for  UHfr  fwU 
Ufe»  ehmrgeable  with  the  payment  of  tmo  anmnties  for  the  lives  'T^gO  ] 
of  die  annmtanta,  and  likewise  with  a  legacy  of  10002^,  and 
gave  her  a  pmoer  to  raise,  by  mortgage  or  sale  of  any  part 
of  the  inheritanee,  such  a  sum  as  would  be  sufficient  to  dis- 
charge die  debts  he  sho«^  owe  at  the  time  of  his  death  ;  and 
then  reciting  the  great  sadsfacdon  he  had  of  his  estates  having 
continned  so  long  in  his  name  and  famfly,  and  the  great  desire 
be  had  no  perpetuate,  aa  ftr  as  he  could,  his  name  and  estate, 
he  devised  all  his  real  estate  (after  his  wife's  death)  to  his 
nephew  for  hfe,  remainder  over  to  his  first  and  other  sons  in 
tail,  upon  condidon  of  their  taking  and  using  his  name  and 
arms  for  erer ;  and,  in  die  dose  of  his  ^^,  gave  M  his  goods. 


(»)  Brminox^,  Grodotcle,  SOUi  Not* 
17S2,  tX  the  RqUi,  cited  3  P.Wmt.  SS5. 

(p)  StapUt^n  V.  CoUUXti  Ca.  temp* 
TMot.  tot.  Et  Tide  fMr  r.  Brocket ^ 
Oilb.  Eq.  Rep.  7f ,  73,  a  case  prior 
in  time,  wherein  a  similar  qnestion 
aMMe  OB  Sir  Bfotthew  Hale*s  wHf, 
wherein  a  like  circnmstance  appears, 
▼is.  a  power  to  lease  lands  for  pay* 


vMkX  #f  debla;  and  It  saens  fiom. 
Lord  Hardwicke's  citing  this  case  aa 
an  anthority  in  that  of  Walker  t.  Jocfc. 
ton,  timt  it  Mceited  a  shnilsr  adja- 
dication.  Vide  2  Atk.  6t6f  [and  for 
the  case  of  H<iU  t.  Brooker,  ante,  786, 
vote(k\  et  Tide  what  Lord  Alvanley 
says  of  the  principal  case,  post,  6S5« 
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chattels^  and  personal  estate  to  his  wife,  and  made  her  sole 
executrix;    The  question  was,  whether  the  wife  should  take 
the  personal  estate  exempt  and  discharged  from  the  payment 
of  debts,  or  whether  the  personal  estate  should  not,  according 
to  the  general  rule,  be  first  applied  ?    It  was  decreed  at  the 
Rolls,  that  the  charge  should  be  entirely  upon  the  real  estate, 
and  that  the  wife  should  have  the  personal  estate  to  her  own 
use ;  and  that  decree  was  aflSrmed  by  Lord  Talbot,  Chancellor, 
on  the  ground,  that  upon  the  whole  frame  of  the  will,  such 
appeared  to  be  clearly  the  testator's  intent ;  and  his  Lordship 
relied  upon  the  circumstances  followii^,  «$»•  that  after  the  gift 
of  the  afmuiiy  and  legacies  wherewith  the  testator  had  charged 
'  his  real  estate,  he  gave  his  real  estate  to  his  wife  for  life ;  and 
although  it  did  not  necessarily  follow,  that  the  coupling  the 
annuities  and  legacies  together,  shewed  he  intended  both  to  be 
payable  out  of  one  and  the  same  fimd  (the  personal  estate  being 
the  proper  fund  for  debts,  though  ho  provision  had  been  made 
by  the  testator,  but  the  amnaities  having  no  ftmd  to  answer  them, 
except  what  was  particularly  provided  for  them),  yet  that  must 
have  somef  weight  (pp) ;  but  then  came  the  power  given  to  the 
wife,  which  seemed  to  him  very  clearly  to  manifest  this  inteni 
that  she  should,  tike  what  he  had  given  to  her  by  his  will  to 
her  own  use  ^  for^  his  intent  being  to  carry  down  and  perpe- 
tuate his  estate  in  his  name  and  family,  could  it  be  supposed, 
that   after   having  given  his  wife  the  whole  power  over  hia 
personal  estate,  by  making  her  executrix,  he  would  likewise 
have  given  her  a  power  of  disposing  of  so  much  of  the  inherit- 
ance, and  consequently  of  defeating  the  devise  to  his  nephew 
(not  of  so  much  as  the  personal  estate  should  prove  deficient, 
(  821  ]     butqf  what  should  be  necessary  for  the  payment  of  his  debts), 
unless  he  had  intaid^  her  the  personal  estate  absolutdy  to 
her  own  tise^  dear  and  discharged  from  the  payment  of  his 
debts  ?    His  intent  seemed  clear  to  give  her  this  power  of 
disposing  of  so  much  of  the  inheritance  as  would  satisfy  hi^ 
debts,  in  order  to  secure  her  the  full  enjoyment  of  her  estate 
for  life,  and  of  the  personal  estate,  free  from  all  charges  what- 
soever. 

(pp)  [y^^  little  importaoce  caa  be  atUcbed  to  that  wgnipeiit  now.    Set 
aotei  BOS,  note  (N).-*£tf.} 
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The  reader  will  no  doubt  have  observed,  that  in  aeveral  AdditUma 
of  the  preceding  instances,  the  wife  of  the  testator  was  the  natmeing^eSi^' 
object  of  his  bounty:  But  although  that  circumstance  might  g^SZi^'^^* 
possibly  furnish  an  additional  reason  in  support  of  those  ad- 
judications (because  the  relative  situation  of  the  testator  and 
his  legatees,  and  also  of  the  legatees  toeach  other,  are  features 
that  ought  not  to  be  overlooked  in  a  question  upon  the  intent 
of  a  testator,  where  the  influence  of  natural  affections  on  the 
actions  and  inclinations  of  men  are  universally  acknowledged 
to  have  great  weight),  yet  these  cases  seem  to  be  furnished 
with  circumstances  sufficient  to  take  them  out  of  the  general 
rule  without  referring*  to  this  additional  feature,  in  respect 
of  which  tiiey  are  dso  distinguishable  from  the  common  run 
of  cases. 

A  condition,  though  paid,  annexed  to  a  legacy,  making  it  Dedu  lo  A.  ke 
payable  out  of  the  land,  was  held  to  be  sufficient  to  shew  the  £?*2|JSJ^^1 
testator's  intent  £hat  the  personal  f\|nd  should  not  be  charged  ^SffJ^^!^S!^ 

with  it  (a),  he  kdr  at  Itm^ 

tend  eondUicKf 

(A)  The  following  are  instances  wliere  the  devise  of  an  estate  charged  with  PaHiaUwr 
the  payment  of  a  parHeidar  mortgage  debt  or  legacy  has  been  held  to  exempt  ^!!!!^^^iXt 
the  personal  estate  from  the  payment  of  the  particalar  burtlien  so  ezdosively  charged  en  rtol 
fastened  on  the  real  fond.— In  Ptuppe  ▼.  AnnesUy,  t  Atk«57,  a  testator  gave  ^^^jfii^  '*' 
his  only  daoghter  the  sum  of  SOOOI.  at  her  age  of  18  or  marriage,  and  declared  §!SSfim4*  ^^ 
that  the  trustees  shonld  levy  and  raise  by  mortgage  or  sale  of  his  lands,  together 
with  his  personal  estate,  as  much  as  woold  pay  the  SOOOi,,  but  that  it  should 
not  be  raised  till  18  or  marriage,  oat  of  the  before-mentioned  estate  or  land, 
tktU  U  migki  neibeud^  en  kU  penomd  eeUte.    Lord  Hardwicke  held,  that 
the  personal  estate  was  exempted,  and  that  the  30002.  was  a  charge  on  the 
real  estate  only.    So  in  Heads  ▼.  IMd^Uld,  3  Ves.  475.    J.  R.  demised  all  his 
real  estate  to  tmsteesfor  a  term  of  500  years,  in  trust  to  raise  several  suras  of 
aioney,  soom  of  which  were  debts  secured  by  the  testatorli  bond  and  covenant, 
.  and  others  in  the  nature  of  legacies  as  provisions  for  different  branches  of  the 
testator's  family.    Lord  Rosslyn  considered  the  intention  on  the  whole  will  to 
be  dear,  that  the  testator  did  not  mean  to  give  these  sums  as  debts,  or  legacies,    • 
but  as  portions  out  of  the  land.    He  therefore  decreed  that  they  should  be 
raised  out  of  the  real  estate  in  exoneration  of  the  personal  fund. 

In  fTeod  v.  Dudley,  S  Bro.  C.  C.  316,  Lord  Dudley,  by  his  wlO,  after  de-  Real  etiaie  io 
Tising  real  estates  in  manner  in  Us  will  mentioned,  charged  all  the  residue  of  ^^^^[^H^!^ 
hbreal  esUte,  with  the  payment  of  all  his  debts,  legacies,  and  sums  of  money  pere^ial  fimd, 
which  In  that  his  will,  or  in  any  codicil  thereto,  he  (the  testator)  should  give,  *'?^,**^f?'ff^ 
bequeath,  ^r  direct  to  be  paid,  m  case  his  personal  estate  should  not  be  luf*  ponfcuMr 


i 


822  CHAP.  rrni.  cm  «  WHAt  ptrn^ 

In  tli6  cade  alluded  to  ({^),  A.  by  bis  "wiD,  aiiiotigdt  other 
things,  deTised  as  follows :  ''  I  give  and  bequeath  to  my  ne- 

(9)  TFMffy  v»  C»«9   t  Eq.  Ca.  Abr.  549.    [B«c  also  for  a  tlmifait  |wiiil, 
Undgmaa^  ▼.  Dow^  ante,  788.— £d.] 
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|i9r<«oiif  /or  icient  to  diMterge  the  satae,  wbich  lie  4t4  tiKireby  will,  ihoald  be  fini 
y^'yyj^^'  applied  for  that  parpotei,  and,  soLrject  thereto,  be  gave  mXl  other  hi$  manors  &c« 
UMt  to  tie  ^  ^®  defendant  ibr  life,  with  remainder  to  the  plaintiff  for  life,  witli  re- 
forlimu.  mainden  over;  and  reciting,  that  by  his  marriage  settlement  he  had  agreed  to 

settle  50001.  as  a  provision  for  younger  childreD,  he  subjected  and  eliarged  the 
last-mentioned  estates  to  the  payment  of  50001.,  to  be  paid  to  the  plaintiff  at 
his  age  of  e5  years,  with  Interest  from  the  testator's  deati^  at  4  pef  cent.,  and 
afUr  payment  of  debts  and  legacies,  he  gave  the  residae  of  his  personal  estate 
to  the  defendant  The  cause  come  on  before  Lord  Tbarlow,  C.  lltfajnly, 
1787,  when  his  Lordship  ordered  the  sum  of  50002.  and  interest,  to  be  raised 
by  sale  or  mortgage  of  the  residuary  real  estates  of  the  testator,  and  gave 
proper  diioctions  for  that  purpose;  npoa  wUcb  the  plaintiff  presented  his 
petition  of  appeal,  eosteodiag  that  the  said  sum  was  payable  in  the  first  place 
out  of  the  personal  estate.  On  the  re-he^og  his  Lordibip  said,  he  tbonglit 
the  case  was  perfectly  clear  wlien  it  came  on  before,  and  though  he  bad 
listened  witii  great  attention,  it  did  not  seem  that  there  was  any  ground  for 
aigament ;  the  testator  said  "  I  charge  the  last-mentioned  estate  with  the  pay- 
^  ment  of  the  said  5000L"     This  was  in  its  nature  and  constitution  a  real 

charge ;  the  question  then  was,  whether  any  other  parts  of  the  will  took  up 
this  bounty  di  kovo,  or  directed  it  to  be  raised  or  applied  in  any  other  man- 
ner, than  as  directed  by  the  above  clause.    The  main  argument  rested  on  the 
words  **  legacies  and  sums  of  money  dbrected  to  be  paid  by  the  wili.^    Lord 
Thnriow  reafly  did  not  know  how  to  dbtingnish  these  expressions,  they  meant 
nothing  more  than  legacies,  but  would  not  affect  real  charges.    Comparing 
therefore  all  these  clauses  together,  his  Lordship  thought  he  had  hardly  ever 
mot  with  a  clearer  case,  and  be  must  therefbre  ailhrm  the  decree,  which  he  did 
accordingly.    See  1  Cox.  C.  C.  4$S. 
Devieee  ta  tail      In  Jmetfrary  t.  Brawn^  1  Ves.  481.    S.  C.  Infra,  926, 7,  the  testator  gave  hb 
empowered  to     real  estate  generally,  after  payment  of  debts  and  fhneral  ezpences,  ^thoot 
JEMciaT^em-      mentioning  legacies ;  aftOrwards  he  bequeathed  four  legacies  to  each  of  his  four 
denee  that  eaeh  sisters ;  and  in  the  same  clause  added,  ■*  all  which  legacies  I  mean  shall  be  paid 
were  imtead^     ^q^  ^f  ^y  freehold  estate  b  N.  ;^  and  by  a  subsequent  chnise  gave  a  power. 
rcajntateonlv,  to  the  devisee  in  tail  to  mortgage  and  charge  the  real  estate  for  payment  of 

that  money.  It  was  insisted  fhat  a  legacy  given  generally  is  payable  out  of 
the  personal  estate,  and  tiiough  afterwards  made  a  charge  on  the  real,  yet  as 
the  heir  at  law  is  not  to  be  dirinherited,  the  court  looks  on  h  that  unless  the 
personalty  is  expressly  exempted  the  legacies  shall  -hb  payable  Otat  of  the  per- 
sonal fund.  Lord  Hardwiclce  said,  thu  case  was  not  within  (he  common  ral^, 
not  being  a  common  charge  on  the  real  estate  in  aid  of  the  personal,  but  an 
express  incumbrance  on  that  estate— an  express  gift  of  the  legacy  out  of  the 
real  estate,  which,  wherever  doLS,  the  realty  must  be&r  thatbartfaen,  and  not 
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l^iew  B.  (who  was  tbe  teststor^s  hm  at  law%  lus  heiR  md  as- 
mgna,  all  my  messuages,  &c«  in  the  parbh  of  O.,  in  the  county 


tbe  penonalty,  aod  this  was  strengthened  by  the  subsequent  clansei  whereby 
the  testator  meant  the  tenant  in  tail  should  hare  power  to  do  it  even  without 
aoffering  «  recovery. 

The  next  case  involved  not  only  the  question  under  discussion,  but  the  whole   Beviie  in  truii 
subject  generally.    It  may  not  be  inappropriately  introduced  here.    W.  Bt.  to  §eU  and  pay 
by  hU  will,  gave  to  his  wife  and  H.  S.  all  his  manors,  &c.  as  well  freehold  af  ^^*^l\i^ 
copyhold,  in  the  counties  of  M.  and  B.  or  elsewhere,  in  England^  upon  trust  sum  whiek  tes- 
to  seU  the  same,  and  apply  the  money  in  manner  following,  vis.  that  they  i^iorgate  to  his 
should  in  the  first  place  pay  off  the  sum  of  50001.  due  on  mortgage  of  his  free*  Personal  estate 
hold  estate  at  H.  and  interest ;  and  in  the  next  place  raise  the  sum  of  SOOOi ,  though  6e- 
which  he  gave  and  bequeathed  to  hU  two  daughters  M.  and  E.  equally.    And  ^^j(^  ^'^ 
upon  further  trust,  that  his  wife  should  take  the  rents    and   profits  of  the  aelts  and  Uga- 
residne  of  his  estates  left  unsold  for  her  separate  use,  and  after  her  decease  ha  ^'9  f^'"*?^.  ^ 
devised  all  such  residue  of  his  estates  to  his  two  daughters  and  their  respective  ^^^^ 
heirs  and  asngns,  as  tenants  in  common.    And  as  to  cU  the  rest  and  residue  of 
Us  ferwomal  estate  (after  payment  of  all  his  just  debts,  legacies,  and  funeral 
expences)  the  said  testator  gave  the  same  to  his  wife  absolutely,  and  appointed     [  8S3  ^  ] 
her  and  H.  S.  guardians  and  executors.    The  question  was,  whether  the  mort- 
gage debt,  and  the  legacy  of  fOOOL  were  to  be  paid  ont  of  the  personal  estate 
of  the  testator ;  or  wliether  the  personal  estate  was  exempt ,  The  Master  of 
the  Rolls  observed,  that  as  to  the  legacy  of  SOUOZ.  he  could  not  consider  it  as  a 
.  general  legacy  ;  nor  conceive  of  the  personal  estate  as  in  any  degree  charged 
with  it,  for  that  sum  was  given  only  as  a  part  of  die  produce  of  the  real  estate. 
The  real  estate  was  devised  upon  trust  to  be  sold,  and  an  application  of  the 
money  was  directed,  in  the  first  place,  to  pay  tbe  mortgage  of  SOOOZ.,  and  then 
in  the  next  place  the  trustees  were  directed  thereout,  vis.  out  of  the  money 
produced  by  tlie  sale,  to  raise  the  sum  of  2000/.  which  the  testator  gave  to 
his  two  daughters — that  meant  not,  as  it  was  contended  for  the  plaintiffs,  a 
sum  of  tOOOL  in  gross,  but  a  sum  of  2000/.  as  part  of  the  produce  of  tlie 
real  estate.   The  general  rule  was  perfectly  established,  that  In  order  to  exone*   7b  exemnte 

rate  the  personal  estate  tliere  most  be  either  express  words,  or  aplam  intention*  P^'onalty  ex- 

«-  »         r  pj^gfg  iTords  or 

It  might  have  been  better  if  the  whole  rule  had  been  adhered  to,  naniely,i  pi^  tntentwm 
that  noUiing  but  express  words  slioold  operate  in  exoneration  of  the  proper  mm<,  ^  found 
fund.    But  it  was  then  too  late  to  contend,  that  the  personal  estate  might  *"       * 
ttot  be  exoners^ted  by  other  means.    [See  also  S.  L.  fFotsom  t.  Briekwood,  9  Ves.  - 
455.]    The  intention  might  l>e  found  not  merely  in  the  mode  in  which  tlie  per« 
•onal  estate  was  given,  but  also  in  the  mode  in  which  the  real  estate  was  given,. 
<»r  the  application  directed  to  the  payment  of  that  debt ;  for  the  real  estate 
might  be  so  appropriated  to  the  payment  of  the  debt,  as  to  shew  a  dear  in- 
tention that  it  should  not  be  a  burthen  upon  any  other  fund,  though  an  intention 
to  exonerate  the  personal  estate  was  not  in  any  other  way  expressed.    This 
case  came  as  near  to  that  as  possible,  tIs.  a  declaration  of  intention  that  the 
real  estate  should  be  exclusively  burthened  with  this  debt.    It  was  tme,  that  Jnfennee  from 
a  devise  to  sell  for  payment*  of  all  debu  would  not  exempt  tbe  personal  ^'^'J^^j!^^ 
estate.     Bnt  a  direction  to  apply  a  particvJUir  portion  of  the  real  estate  for  porttea  of  es- 
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of  O./'  and  then  reciting  that  he  had  promised  to  give  to  his 


iaie  m  payment  t^e  paymeot  of  me  particwkr  debt  afforded  a  very  different  inference.    Why 
offwrttcmloT      shonld  the  testator  direct  excluBively  a  particular  debt  to  be  paid  out  of  his  real 

estate?    It  was  not  generally  from  an  apprehension  that  the  personal  estate 
might  not  be  sn£Bcient  for  all  the  debts ;  for  no  precaation  was  taken,  except 
for  this  particular  debt ;  and  this  debt  was  already  a  charge  on  the  real  estate. 
Therefore  for  the  security  of  the  debt  there  was  no  l^ason  to  direct  the  sale. 
It  was  no  additional  security  to  the  mortgagee.    For  what  purpose,  then,  could 
the  testator  so  specially  direct  a  portion  of  the  real  estate  to  be  sold,  and  the 
produce  applied  to  that  particular  debt ;  if  he  intended  that  debt  to   stand 
just  in  the  same  predicament  as  any  other  debt ;  except,  only,  that  it  was 
to  be  charged  upon  the  real  estate ;  as   it  already  was  ?    Pntttng  that  aside 
nothing  was  done  by  all  this  particularity  of  expression,  for  then  the  debt 
stood  upon  the  same  footing  as  all  other  debts.    His  Honor  then  cited  the  case 
of  Hale  V.  Cor,  and  after  considering  its  relation  to  the  case  before  him,  con- 
cluded by  obsenring,  that  he  gave  his  opinion  not  without  doubt  and  hesitation 
on  account  of  the  strong  expressions  of  judges  in  former  cases.    It  was  im* 
possible  to  say  it  was  so  clear  that  no  doubt  could  be  entertained  upon  it.    If 
that  sort  of  case  was  required,  certainly  it  did  not  exist  in  the  case  before  hfan, 
for  the  direction  for  payment  of  all  debts  and  legacies  out  of  the  personal 
estate,  raised  an  ambiguity,  to  get  rid  of  which  he  was  driven  to  construction. 
The  decree  declared  tlie  personal  estate  to  be  exempt ;  and  the  50002.  having 
been  raised,  directed  the  tOOOi.  to  be  raised  by  sale  of  a  sufficient  part  of 
the  real  estate.    Hancock  v.  Abbeys  11  Ves.  179. 
Thvngh  devUe        But  it  should  ^ere  be  remarked,  that  although  in  general  cases,  if  a  tes- 
^^ta^dStmau    ^^^  devises  his  real  estate  npon  trust  to  sell  and  raise  money  to  pay  off  a  par- 
te an  exempHow  ticular  mortgage  debt,  of  a  particular  legacy,  the  mortgage  or  legacy,  will  be 
In  /over  itf  U'  a  burthen  on  the  real  estate  exclusively,  yet  in  a  case  where  a  testator  had 
umli  Utt^ar  ^^P^^^^J  charged  his  real  estate  with  the  payment  of  a  particular  mortgage 
mext  iff  iUn,        debt,  and  disposed  of  his  personalty  to  persons  who  died  hi  his  life-time» 
'■QV^^Vj*'       whereby  the  bequest  of  the  personalty  became  lapsed,  it  was  held  that  the 
fwy  upeea.       personal  estate  should  again  become  liable  to  exonerate  the  real  estate ;  for  it 
[  8S4  *  J     did  not  follow,  that  because  the  legatee  should  take  the  personalty  exempt 
from  the  mortgage  debt,  that  the  next  of  kin  should  take  it  so  too ;  and  the 
legatee  being  dead,  it  was  the  same  thing  as  if  the  testator  had  said  nothing  in 
his  will  about  his  personal  estate,  in  which  case  a  mere  gift  of  the  mortgaged 
premises,  subject  to  the  mortgage,  would  not  have  exempted  the  personalty. 
Thus  in  HaU  v.  Cojr,  3  Bro.  C.  C.  322,  the  testator  having  two  estates  in  mort- 
gage, the  one  called  Milstones  for  3002.  and  the  other  situate  at  Piper's  Row, 
for  a  sum  not  mentioned,  by  his  will  directed  that  the  said  mortgages,  and  all 
.    other  his  just  debts  and  funeral  expences  should  be  fully  paid  out  of  his  per- 
sonal estate ;  he  then  gave  several  legacies,  and  bequeathed  the  residue  of  his 
personal  estate  to  trustees,  in  trust,  to  cause  a  true  inventory  to  be  made 
thereof,  and  to  protect  and  preserve  the  same  in  the  host  manner  they  should 
be  capable  of  for  f . ;  but  if  he  should  happen  to  die  under  twenty-one,  witii- 
ottt  lawful  Issue,  then  for  M.    He  then  gave  real  estates  to  the  same  trustees 
Hpon  trust  for  the  benefit  of  I.  aud  M.  and  gave  all  other  his  messuages  nu« 
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niece  W.  500/.  (to  be  paid  to  her  within  ^six  months  after  his 


disposed  of,  which  inclnded  the  premises  in  mortgage,  called  Milstones,  to  the         Hale 
sune  trustees  in  tmsty  if  they  shonld  think  proper,  to  sell  and  dispose  of  sach  ^ 

.his  said  messoages  as  shonld  be  on  mortgage  at  the  time  of  his  decease,  and 
after  payment  of  all  principal  monies  and  interest  that  should  be  doe  on  any 
inch  mortgage,  the  testator  directed  his  trustees  to  place  out  the  remaining 
|Nui  of  the  pnrchase-money  at  interest,  on  securities,  and  to  pay  the  interest 
.to  his  daughter  C.I.  for  life,  with  remainders  for  the  benefit  of  her  children ; 
he  then  gave  his  trustees  discretionary  powers  with  respect  to  the  mortgaged 
premises  if  they  should  think  proper,  to  continue  them  in  mortgage  to  the  then 
.mortgagees^  or  to  borrow  money  of  other  persons  on  mortgage  thereof,  tlie 
rents  and  profits  thereof,  in  that  case  (after  payment  of  interest,  &c.)  to  be 
to  the  same  uses,  with  an  ultimate  remainder  to  his  own  right  heirs,  and  ap- 
pmnted  his  trustees  executors.  I.  and  M.  both  died  in  the  testator's  life-time, 
.and  the  ezecntors  of  the  mortgagee  filed  the  present  bill,  praying,  among  other 
-things,  an  account  of  the  personal  estate  of  the  testator ;  and  if  it  sliould 
.appear  insufficient  to  pay  what  should  be  found  due  in  respect  of  the  mortgage, 
that  the  deficiency  might  be  raised  by  sale  of  the  mortgaged  premises,  or 
.other  parts  of  the  testator's  real  estates.  The  case  being  argued.  Lord  Thurlow 
obaenred,  that  the  testator  appeared  very  anxious  to  give  no  real  estate  till 
after  the  payment  of  the  debts.  The  will  stated,  that  if  it  were  more  con- 
venient for  the  family,  the  mortgaged  estate  shonld  not  be  sold,  but  other 
money  borrowed  upon  it,  to  pay  the  mortgaged  debt  Was  it  possible,  then, 
to  throw  the  debt  upon  the  personal  estate?  Could  it  be  construed  that  the 
.  tastator  hitended  it  to  be  sold,  and  that  so  much  as  exceeded  the  300i.  should  go 
to  the  legatee  ;  that  the  SOOL  mortgage  money  should  be  paid  hy  the  personal 
.estate,  and  the  3001.  which  continned  real^  descend  to  the  heir  at  law?  It 
.  woold  be  too  aiaeh  to  attrtbote  this  inlentioii  to  the  testator.  Upon  the  whole 
ef  the  wiU,  it  seemed,  that  he  meant  the  personal  estate  should  pay  the  other 
aortgage,  hot  as  to  this,  that  it  should  be  exonerated  for  the  benefit  of  the 
.legatees.  Bot  although  the  hitentwas  thi|(|he  legatee  should  take  th^per- 
.sooal  estate  exeanit  from  the  mortgage  debt,  it  did  not  follow  that  the  next 
.of  Un  should  take  it  so  too.  The  legatees  being  dead,  it  was  the  same  thing 
as  if  he  had  said  nothbig  hi  his  will  aboot  his  personal  estate.  **  It  most  de> 
▼elvet**  added  Lord  Thnrlow,  *^  in  the  ordinary  way,  as  if  it  stood  without 
any  expressioii  of  a  desire  to  exempt  the  personal  estate,  and  then  the  per* 
•ooal  eitate  mast  be  applied."    flUe  ▼•  Cec,  3  Bro.  C.  C.  3SS. 

In  another  case  also,  the  benefit  of  the  exemption  of  the  personal  estate  Stau  law* 
.was  confined  to  the  legatee.    The  will  recited  that  the  testator,  since  liis  mar- 
riage»  had  pardiased  the  manor  of  Ince,  hot  to  enable  Um  to  do  so  had  mort- 
.§lg«d  the  saaie»  and  other  premises  for  the  porrhiise  money.    He  then  devised 
.all  Us  eetate  and  Interest  in  the  said  manor  of  Ince,  snl]dect  to  the  annnities, 
,be<|Besti,  aad  directions,  as  by  his  said  will,  or  any  codicil  be  might  give 
.to  his  wife  for  life,  and  after  her  death  to  such  uses  as  she  shonld  appoint> 
withfemainders  over  hi  defhalt  of  appointment.    The  testator  bequeathed  se-  BttrnpHw  6y 
Ycral  IcgMies  and  anmittieS|.aa<(  gave  the  residue  of  his  personal  estate  to  his  trnpHcaftoH. 

voL.n.  Y 
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decease)^  went  on  and  said,  "  and  my  wffl  ur,  that  my  said  es- 
tate at  O.  shall  stand  charged  with  the  said  sum  of  500/.  to  be 


Wvlag        ^'*'«  "P<""  *""»t  to  discbarge  all  Ids  debts,  for  which  at  the  thne  i>f  Ms  dedieate, 
▼•  he  shoBid  not  have  given  real  securitieSy  and  all  sach  bequests  and  annnities 

^^^*         (not  Inclading  those  before  mentioned)  as  he  should  therein,  or  by  codicil 
giTe,  and  with  which  he  should  not  expressly  Charge  his  estate  at  Ince.    The 
testator's  wife  died  to  his  life-time.    The  will  was  not  re-published,  and  his 
second  wife  took  out  letters  of  administration  with  the  will  annexed,  whereby 
she  became  entitled  to  the  personal  estate,  against  whom,  and  her  second 
husband  (Ward)  the  heir  at  law  filed  his  bin,  charging  that  the  mortgage  w«i 
not  the  old  burthen  on  the  estate  when  the  testator  purchased;  but  that  he 
mortgaged  the  same  in  manner  aforesaid,  and  personally  borrowed  SO,00(d. 
and  pledged  the  estate  as  a  collateral  security  for  re-payment  -,  and  did  ndt 
purchase  the  said  estate,  or  any  part  thereof,  su^ect  to  such  debt ;  and  prayiik|^ 
that  the  real  estate  might  be  exonerated.    The  Master  of  the  Rolls  safd,  that 
with  respect  to  the  question  to  be  determined,  he  bad  no  difficulty  in  deetaring 
that  it  was  impossible  upon  the  will  to  raisie  any  presnmption,  that  the  tes- 
tator meant  to  exempt  the  personal  estate  in  favor  of  this  defendant  from  tho«& 
AU  hene/U  at-  debts,  which  if  there  were  no  exemption  would  be  a  charge  upon  it.    Nothing 
taekid  <o  a  Is-  was  more  clear  upon  principle  than  that  if  there  were  a  gift  in  favor  of  a 
mil*itvl^eaM  P^^^^^  legatee,  and  he  died,  no  benefit  that  legatee  coutd  have  claimed,  If 
rf  legaiu^a        be  had  survived,  could  be  set  up  against  the  persons  to  whom  the  estate  would 
IS^^WMmt'  ^"'**  "Object  to  the  disposition  in  favor  of  that  legated  If  he  had  lived.    Ify 

for  instance,  an  estate  bad  been  given  to  A.  and  the  personal  estate  la  B. 
exempt  fhun  debts,  that  exemption  was  to  be  considered  as  intended  only  for 
the  benefit  of  B.,  that  he  should  not  pay  those  debts  to  which  he  would  be 
liable,  if  no  such  provision  had  been  made,  and  was  not  a  general  exemptloti 
•f  the  personal  estate.  Where  an  exemption  was  created  for  the  benefit  of  a 
particular  person,  not  fior  the  benefit  of  the  estate  generally,  if  that  person 
eoold  not  take  it,  the  benefit  never  arose.  The  testator,  in  the  case  before 
his  Honor,  had  never  expresslyUbarged  the  personal  estate  with  debts.  He 
gave  the  estate  he  had  purchased  charged  with  annuities,  and  such  other  ad- 
nnities,  bequests,  and  directions,  as  he  might  afterwards  give  to  his  wife  fdr 
'life,  with  a  power  of  appointment;  he  afterwards  gave  the  personal  estate, 
not  in  words  fif  exemption,  but  with  words  of  charge  that  were  upon  fiiir  ifi- 
'ference  equivalent  to  words  of  exemption  from  debts,  for  which  he  should  at 
the  time  of  his  decease,  have  given  re^l  securities.  The  first  Mrs.' W.  wonltt 
have  taken  the  personal  estate  diseharged  from  those  debts.  The  clear  e#ect 
in  point  of  tow  was  a  gift  to  her  of  the  personal  esfate  with  thd  benefit  of  Hrfs 
exemption,  bnt  tllere  was  no'  Inference,  upon  which  any  one  else  coiuld  claim 
Ihat  benefit  Upon  tha  true  construction  of  this  wltl,  the  discharge  of  tHte 
personal  estate  could  opehite  oiriy  In  favor  of  the  first  wife.  ^^  Declare,  fhc^ 
fore,''  tfie  Blaster  of  the  Bolls  add^d,  **  that  the  bequest  of  ttre  r^sidoe  6f  Ute 
personal  estate  to  the  tntator's  wile  became  lapsed  by  her  deatfi  hi  his  Kftf  ;^ 
direct  an  account  of  the  d^ts,  and  ho^,  tlley  are  sectired,  ahd  of  the  personal 
estate;  and  reserve  the  consideration  wliether  fiie  plafintiflf  is  etfiffted  to  Yoii^ 
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paid  at  tbe  time  aforesaid ;  and  I  have  devised  my  said  estate 
to  my  nephew  B.  his  heirs  and  assigns^  upon  condition  he  pay 
tbe  said  sum  of  500/.  at  the  time  aforesaid ;  and  one  question 
was,  whether  this  500/.  was  charged  upon  the  real  or  personal 
estate  in  the  first  placet  And  it  was  decided  hy  Sir  Joseph 
JekyD,  that  the  500/.  ought  to  be  taken  as  a  charge  upon  the 
land  at  O.  in  the  first  place  ;  because  the  testator  did  not  only 
charge  his  lands  at  0«  with  this  500/.  ai  he  did  with  several 
other  legacies  and  annuities,  but  he  distinguished  this  500/.  by 
devising  these  lands  to  B.  in  fee,  on  condition  that  he  paid  the 
500/.  and  though  this  was  a  void  condition,  as  the  devisee  was 
heir  at  law,  and  none  but  the  heir  could  take  advantage  of  the 
condition,  upon  which  reason  also  the  devise  was  void,  the 
lands  decending  to  B.  as  heir  at  law,  yet  tiiis  particularity  in 
the  will  served  to  shew  the  intention  of  the  testator,  that  these 
lands  at  O.  should  be  applied  to  the  payment  of  the  500/.  in 
the  first  place,  and  not  the  personal  estate. 

But  where  the  condition,  annexed  to  the  devise,  was  not  a  Deoiw  to  A,  ke 
Condition  to  avoid  the  whole  estate  charged  with  the  debts  in  u  d^uuu^  ere* 
defituk  of  payment,  but  was  to  be  taken  advantage  of  by  an  ^^  ^j;,' 
entry  given  to  the  creditors  and  legatees,  it  was  determined  «<^  exemitt. 
tiiat  the  personal  estate  should  not  thereby  be  exempted. 


the  estate  descended  to  him,  exonerated  from  the  money  dae  by  mortgage  to 
Mrs.  Trevor,  at  the  date  of  the  indentures  of  17tl/'  Waring  ▼.  fKortf,  5  Ves. 
€7(K  The  case  aftenmurds  came  on  for  farther  directions  on  the  eqaity  re* 
served,  and  is  reported  7  Ves.  532.  £t  vide  hsfra,  851,  for  the  later  cases  on 
this  snbject. 

It  is  merely  necessary  to  add,  that  there  appears  to  be  a  distinction  in  cases     f  3£6  *  1 
of  exoneration  between  a  devise  upon  tmst  to  sell  and  pay  off  a  morlgage,  at  Detfiae  miJ^eci 
a  devise  ezpressiy  charging  the  real  estates  with  the  mortgages  thereon,  and  '^  ^^^rigage  no 
a  devise  m^eet  to  a  mortgage  merely.    In  which  latter  case  there  is  no  gronnd  contra,  ife$tai€ 
to  presame  an  intention  to  exempt  tbe  personal  fond  by  throwing  the  bartben  be  charged  toiihf 
exclusively  on  the  real  estate.     See  Hale  v.  Cox,  obi  supra,  and  post,  877.  ^J^^^!^^ 
Bnt  the  words  **  subject  to  a  mortgage,"  would,  it  is  presumed,  have  a  mortgage^ 
dMTerent  effect  io  a  conveyance  or  settlement.    See  post,  875.  879,  and  these 
obaervatiofis  may  be  made  withoat  interfering  with  what  was  said  by  the  . 
Lord  Chief  Baron  in  7  Price,  264,  or  by  Lord  Eidon,  in  1  Meriv.  280,  or  by 
Lord  Manners,  in  1  Ball  &  Bea.  316,  vis.  that  neither  a  mere  diarge,  nor  a 
direction  to  sell,  nor  tlie  creation  of  a  term^  for  payment  of  debts^  will,  of 
itself,  be  suffideat  to  diMbarge  the  personal  estate,  as  the  primary  fund« 
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Thu8|  where  (r)  a  man  made  lus  will,  and  I.  S.  his  executor^ 
and  gave  him  a  legacy  of  ^L  and  devised  aU  his  lands  to  I.N. 
and  his  heirs,  upon  condition  that  he  paid  his  debts  and  le- 
gacies ;   and  if  the  debts  were  not  paid  within  two  months, 
[  8S7  ]      then  he  demised  that  the  creditors  and  legatees  might  enter ; 
and  the  question  was,  whether  in  thb  case  the  personal  estate 
should  be  first  appHed  in  ease  of  the  real  estate?     It  was 
contended,  that  the  personal  estate  should  not  be  liable  in 
this  case ;  and  it  was  said,  that  it  was  the  same  as  if  the  tes- 
tator had  devised  lands  to  I.  N.  upon  condition  to  pay  20/.  to 
A.  and  20/.  to  B.,  and  in  that  case,  without  question,  the  de- 
visee of  the  lands  could  have  no  advantage  of  the  personal 
estate.     But  it  was  held  by  the  Lords  Commissioners  of  the 
Great  Seal  (viz.  Maynard,   Keck,  and  RawUnson),  that  the 
personal  estate  was  first  liable  in  this  case ;  but  they  went  upon 
different  grounds.     Lord  Commissioner  Maynard  said,  that  if 
a  man  devised  his  real  estate  to  another,  upon  condition  to  pay 
his  debts,  and  did  not  dispose  of  his  personal  estate,  that 
should  be  first  applied  in  ease  of  the  real  estate ;  and  here  the 
condition  annexed  to  the  devise,  was  not  a  condition  to  avoid 
the  whole  estate,  but  only  to  give  an  entry  to  the  creditors 
Geneviddefoiue  and  legatees.     Keck  rested  upon  the  ground,  that  an  eiL- 
nefiiefperwnal  ocutor  did  not  take  on  his  own  account  any  more  than  an  ad- 
tru^ofpvtku'   roinistrator;    andRawlinson  said,  that  there  was  a  diversity 
I  ir  devisee,        betwixt  a  h^sres  facius,  and  devisee  of  particular  lands ;  for  a 

See  tuuem  815. 

devisee  of  particular  lands  should  not  have  the  benefit  of  the 
personal  estate,  but  hares  foetus  of  the  whole  estate  should* 

tnientum  to  ex-      There  is  also  a  class  of  cases  to  which  this  rule,  as  to  the 
fwd  noTpnliie-  exoneration  of  the  real  estate,  does  not  apply,  but  which  are . 
•*^»  ^•"®"     frequendy  discussed  as  falling  under  its  influence,  for  want  of 

adverting  to  the  causes  on  which  the  rule  is  primarily  founded; 

for  if  these  causes  are  not  to  be  found  in  the  case,  it  is  out 

of  both  the  spirit  and  the  letter  of  the  rule. 

Rule  now  indc-      It  has  been  observed,  that  this  rule,  as  to  the  application  of 
dul  prmeipi^'  the  personal  estate  to  exonerate  the  real,  in  cases  where  the 

real  estate  is  subject  to  debts,  or  charged  therewith,  or,  where 

(r)  Gower  ▼•  Meud,  Pre.  Ch.  f .    S.  C.  S  Vera.  ItO,  [ante,  789.— Cd] 
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a  trust  is  created  for  that  purpose,  was  built  on  feudal  notionsi 
to  support  the  tenure,  and  preserve  the  feud  entire.  Then  it 
can  never  apply  where  the  feud  is  to  be  completely  charged ; 
as  if  the  real  estate  be  to  be  sold  out  and  out,  and  turned  into 
personalty;  for,  in  such  case,  there  is  no  heir  either  foetus  or 
iuUtis  to  be  favored;  the  sole  question  lies  between  the  owners 
of  the  personalty,  which  of  them  shall  bear  the  burthen,  and 
then  it  is  fair  to  leave  it  where  the  testator  has  placed  it. 

Therefore,  if  a  testator  directs  his  lands  to  be  sold  and  con-  TtsUdordirtcU 
verted  into  money  {s\  and  disposes  of  all  the  money  to  arise  JJi^*^iS^*** 
thereby,  after  the  payment  of  his  debts  thereout,  as  money,  ^^''V^^^^ 
and  gives  his  personal  estate  to  his  executor ;  this  furnishes  a  ^^^  ^  ^^ 
strong  ground  to  presume,  he  intended  that  his  land,  should  ^•*"*^  ^^'J 
not  be  exonerated  by  his  personal  estate;  because,  in  such 
case,  it  is  plain  that  the  testator  means  to  reduce  his  whole 
estate  into  one  species  of  property,  to  be  disposed  of  as  he 
directs ;  and  then  the  direction,  that  part  of  the  money  to 
arise  by  the  sale  of  the  land  shall  be  applied  to  the  payment 
of  debts,  is  in  truth  only  an  appropriation  of  a  particular  part 
of  that  general  fund  to  a  given  purpose.     And,  in  such  case, 
the  principle  of  equity,  which  induces  the  court  to  favor  the 
h^sres  natus,  or  the  hares  /actus,  does  not  attach ;  because 
the  testator  leaves  no  real  estate  to  be  preserved  for  either ;  oii 
the  contrary,   the  case  falls  under  another  principle,  of  as 
operative  a  nature  as  that,  to  which  we  have  lastly  alluded, 
namely,  the  principle,  that  whatever  is  directed  to  be  done, 
ought  to  be  considered  as  done,  under  which  nde  the  land  so 
appropriated  ought  to  be  considered  as  money. 

The  case  of  Wainwright  v.  Bendhws  (/),  decided  by  that  Daue  in  trius 
great  master  of  equity,  Lord  Cowper,  falls  under  this  distinc-  ^^i^t^^  an^  J^? 
tion.    There,  one  by  will  devised  all  his  fee-farm  rents,  in  the  **f"f  'V**  ^** 

'  *'  '  quest  qf  gpoda 

county  of  N.,  to  trustees  and  their  heirs,  in  trust,  to  sell  the  ^  keMwnnt^ 
same  for  payment  of  his  debts,  and  the  residue  of  the  money  ^ennud  tSMs] 

(«)  Ca.  temp.  Talb.  JOB.    Acknyd  cilic  devise  of  residne.     [See  ante, 

▼.  AntiAMR,  f  Bro.  C.  C.  50S.  815,  16,  17,  for  cases  on  specific  be- 

(0  Wuinwrighi  v,  Bendhwtf   Pre.  qnests  of  residoes.    See  also  Hartleff 

Gl^451.   8.C.   SVem.  718.    [Oilb.  ▼.  Hurlf,  5  Ves.  640,  and  infra,  p.  839, 

%%5.  Amb.  618.]— N«<f ,  Uus  is  a  spe*  m  notU.^Ed.] 


/ 
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to  a.  ThU  r«-  arising  thereby  he  devised  to  his  two  sons^  equally  to  be  dir 
fie  bequeatf  and  vided  between  them;  then  he  gave  several  of  his  goods  to  go 
txsmpi  (a).       along  with  his  estate  as  heir-loomS|  and  devised  all  the  residue 

of  his  stock,  goods,  and  chattels,  to  his  sister,  whom  he  made 
his  executrix  (i^).  The  question  was,  whether  the  personal 
[  8^  ]  estate  should  be  subjected,  in  the  first  place,  to  the  payment 
of  debts  in  ease  and  exoneration  of  the  real  estate  devised  for 
that  purpose  ?  It  was  contended  that  it  should,  on  the  ground 
that  such  was  the  constant  course  of  the  court.  But  it  was 
argued  on  the  other  side,  that  here  was  an  express  fund  de- 
vised for  the  payment  of  his  debts ;  and  a  distinction  was  taken 
between  a  bare  charge  on  the  testator's  real  estate  for  payment 
of  his  debts,  as  by  a  devise  of  a  term  thereout  for  that  pur- 
pose, and  this  case ;  for  that  he  had  given  his  lands  out  and 
out,  and  had  parted  with  them  for  ever,  so  that  he  never  in* 
tended  any  of  them  should  remain  in  his  family ;  that  these^ 
lands  were  therefore  to  be  looked  upon  as  money,  and  conse- 
quently in  a  court  of  equity  were  part  of  the  testator's  per- 
sonal estate,  and  that  the  residue  of  his  goods,  chattels,  and 
stock,  must  be  intended  the  residue  of  those,  which  were  not 
specifically  devised  as  heir-looms  (x),  and  not  the  residue,  after 

(«)  Note,  In  Vernon  it  is  said  to  be  Lord  Cowper,  is  not  approved  of  by 

devised  to  his  brother  John,  his  bro-  Lord  Hardwicke,  Amb.  38.    Rejects 

tber  Philip,  and  brother4n-law,  Waio*  ed,  ibid.  39,  not  mentioned  in  Amb, 

Wright.  Sed  vide   Adama  v.  Meyrkk^  supra, 

(x)  N,  B.   This  hut  distinction  of  809. 


V^  (B)  The  case  of  Bowaman  y.IUevey  Pre.  Ch,  578,  affords  an  insUnce,  by 

Rt  'd  **"'*'  ^*^  ^^  distinction,  where  the  residue  was  held  to  mean  a  snrplos  after  payment 

$i*fJi/icJ!y  be-  ^^  ^^^^  *"^  legacies.    At  least  so  it  may  be  inferred  from  the  observations 

queaiked,  if  it  o^  the  Chancellor,  who  said  that  the  residuary  legatees  had  nothing  to  their 

^rS^'wS*     **^^  "**  **"'  **  ""^^^^^  ^^^^  ^®  ^""^^  *°^  legacies  paid,  and  thia  residuam 
f/  debtl  was  chargeable  with  the  debts;  the  creditors,  it  was  true,  might  Uke  what 

part  they  thought  fit  in  satisfaction  of  their  debu,  ancl  Uie  ennmerating  of  par« 
ticnUrs  in  the  devise  of  the  residaom  made  it  no  mora  a  specific  devise  rti^n 
as  if  the  testator  had  only  said,  in  general,  all  the  rest  and  residue  of  bis 
goods  and  chattels,  or  such  like  words.  The  residuum  was  therefore  held 
liable  to  the  payment  of  debts,  and  although  the  creditors  thought  fit  to  Ax 
on  other  parts  of  their  debtors  estates,  and  thereby  to  deprive  the  specific 
legatees  of  what  was  intended  them,  yet  in  cimsidcration  that  tnch  was  con<t 
trary  to  the  testator's  intention,  his  Lordship  4eclar«d  a  recompeoce  to  th« 
specific  legatees  out  of  the  residuary  fund. 
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debts  paid.  Lord  Cowper  was  dearly  of  this  opnion^  and 
decreed,  tbat  the  personal  estate  was  not  in  this  case  liable 
to  .the  debts  (c). 

6oi  in  a  late  oaae  (y),  where  a  testator  devised  his  real  ^^^  <«  m14 
estate  to  be  sold,  and  the  money  to  arise  by  the  sale  to  be  ap-  moU^Uq  pay 
plied  to  pay  mortgages  and  otber  debts,  ike  residue  to  be  added  otkef^u^r^* 
io  his  personal  estate;  the  only  question  was,  whether,  under  ^J^  |^  ^ 
this  devbe,   the  real  estate  should  exonerate  the  person^  MiMif«<a<e. 
estate?    It  was  contended  that  it  should  not.    That  to  pro-  eitttuubejhu 
duce  such  effect,  tl^ere  must  be  a  destination  as  to  the  estate  ^VP**^W* 
to  be  sold  for  the  mere  purpose  of  the  payment  of  debts. 
That  here  there  was  only  a  direction  in  iransiiu,   and  the 
words  did  not  necessarily  imply,  diat  the  personalty  was  to  be 
exempted.    Bui;  Sir  lioyd  Kenyon,  then  Master  of  the  Rolls^ 
held,  that  the  intention  to  exonerate  the  personal  estate  was      [  SSO  J 
clear ;  he  said,  he  laid  no  great  stress  upon  words,  but  he 
must  lay  some  upon  the  words,  "  when  sold,  the  money  to  be 
applied  to  the  payment  of  mortgages,  and  all  other  debts  ;** 
and  his  Honor  fardier  observed,  that  the  testator  had  directed 
the  residue  to  be  added  to  the  personal  estate ;  but,  according 
to  the  construction  contended  for,  diat  could  not  be  done :  he 
declared  that  die  money  arising  from    the   sale  was  to  be 
applied  to  the  payment  of  debts,  in  exoneration  of  the  per- 
sonal estate. 

ly)  Webb  ▼.  Jonc9y  t  Bro.  C  C.  60.    S.  L.    Oomm  ▼•  LewU^  Ibid.  S57* 


(C)  Lord  Hardwicke,  in  qnotlog  this  case  as  reported  io  Vernoo  and  Pre-        p^  ggQ 
oedentt  in  Chaneeryy  said,  there  was  some  difference  in  tlie  two  books  of       mnittaui. 
Lord  Cowper's  reasons;  and  Lord  Hardwicke  most  own,  Uiat  he  was  not 

sati;{fied  with  Lord  Cowper's  reasoning  as  to  the  beqnest  of  the  residue  of  the 
panooalty,  as  rqported  in  Veraon,  for  it  was  veiy  dangeroos.  See  Amb.  38. 
This  expfaiiRS  the  author's  nnfaitelligibie  note  («> 

(D)  Where  lands  are  directed  to  be  sold,  and  after  pftsrment  of  debts  the  Rub  hmppHi' 
snrplns  monies  to  go  with  the  personal  estate,  so  as  to  make  them  one  joint  ^'f  "^Acrv 
fund,  there  is  no  reason  for  distinguishing  l>etween  the  application  of  the  g^^ait^ 
fands ;  for  the  person  entitled  to  the  resldne  cannot  fi&il  Io  ha?e  the  residoe 

of  that  ?ery  ftwd  which  the  testator  has  created  for  the  payment  of  bis  debts. 
See  aate,  p.  795, 6.  TtmiMk  w.  CMMalry,  1  Bro.  C  C.  f60;  and  B^HUy  t. 
HwH§t  5  Vet.  5^,  r.    Et  Tide  ante,  795, 6. 
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DeriM  in  trmu  So^  wliere  C.  devified  a  manor  to  tnutees  in  trust  to  8ell(»)i 
l^'w^Jjrt 'r J«.  *"^  directed  the  monies,  to  be  raised  thereby,  to  be  paid  in 
l^'T^^^  discharge  of  all  his  debts,  and  after  payment  thereof,  in  the 
wife  {whojB  first  place,  to  inveti  the  residue^  and  pay  the  interest  to  his 
^g^^9,  ^c.  Per-  ^^^  ^^'  ^®»  ^^  ^^  principal,  after  her  decease,  to  his  ne- 
/rIS^'*2rfS'«iJ  P^^5  and  after  sereral  specific  and  pecnniary  legacies,  gave 
iei^tuUt^lMiM^  to  his  wife  aU  his  goods  and  chattels,  and  appointed  her  exe** 
expenceg.  cutrix :  it  was  held,  that  the  personalty  was  exempted  firom  the 

.debts  and  legacies,  but  was  subject  to  the  fimeral  expences ; 

and  it  was  decreed  accordingly. 

Exeeuur  di-         Although  the  mortgagor  devise  the  estate  subject  to  the  in- 
all  dekt$.   De-  cumbranccsy  which  are  upon  it  at  the  time  of  his  decease,  yet 


tfc,  sQbject  10  i^»  fi^™  other  circumstances,  there  be  ground  to  infer,  that 
liri'™^M«Ia  ^®  testator  did  not  thereby  intend  to  exempt  the  personal 
€8tiUe  wKHMt  exo-  estate  firom  exonerating  ,the  real  estate,  that  fimd  will^  not- 
mortg^€{E).    withstanding,  be  first  liable  to  the  charge. 

'  Thus  (a),  where  one  seised  in  fee  of  a  manor  and  lands  near 
Q.  in  S.,  that  were  in  mortgage,  and  likewise  seised  in  fee  of 
other  lands,  begun  his  will  by  *^  directing  that  his  executor 
*'^  should  pay  and  discharge  all  his  just  debts,  and  that  he 
should  raise  sufficient  to  pay  the  same,  and  then  devised  his 
manor,  &c.  at  G.  to  L  S*,  at  the  age  of  twenty-one  or  mar« 
riage,  subject  nevertheless  to  the  incumbrances,  that  were, 
or  should  be,  upon  it  at  the  time  of  his  decease,  and  in  the 
^  mean  time,  and  until  I.  S.  should  arrive  at  her  said  age  or 
marriage,  the  rents,  issues,  and  profits,  to  be  paid  by  his 
executor  into  the  hands  of  her  father  and  mother,  which 
ever  should  be  living  at  the  time  of  the  testator's  decease^ 
for  tibe  plaintiff's  sole  benefit  and  advantage,  and  then  de- 
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tc 

it 


(z)  HMdny  ▼.  Bowmoii,  cited  1  Bro.      5S6,  et  vide  iltUcy  v.  £arl  </  IWber- 
C.  C.  145.  wiUy  3  Bro.  C.  C  546.  [5.  C.  9  Mod. 

(n)  SerU  V.   8t.  Eloy,  SP.  Wms.     39S.--£d.] 


(E)  So,  ifatesbtor  ezpreaaly  exempts  his  personalty  from  the  payment  of 
mortgages,  and  devises  the  mortgaged  lands  sobject  to  incambrances,  the 
li^ds  descended  shall  be  liable  to  pay  off  the  mortgage  money*  in  favor  of  the 
devisee.  BarmewM  v.  Lord  Cmodarf  9  M.add.  Rep.  453,  cited  also  post,  S55| 
in  notU. 
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^*  vised  to  his  brother  L.  C,  and  his  heirs,  the  reversion  of 
''  the  manor  of  W.,  (after  the  death  of  M.  F.)  subject  never- 
"  dieless  to  die  payment  of  such  of  his  debts  as  should  remain 
^*  unpaid.  And  aD  the  rest  of  his  real  and  personal  estate, 
"  not  therein  -before  specifically  disposed  of,  he  devised  to 
"  J.  8.  £.,  his  heirs  and  assigns,  in  trust  to  sell  and  dispose  of 
*'  the  same,  as  soon  as  conveniently  might  be  after  his  decease, 
*'  and  thereout  to  pay  his  debts  and  general  legacies ;  and  in 
case  there  should  be  any  deficiency,  and  that  any  of  his 
debts  and  legacies  should  remain  unpaid,  then  he  charged 
**  the  same  on  the  reversion  and  inheritance  of  the  manor  of 
**  W.,  and  thereby  directed  the  said  L*  C,  and  his  heirs,  to 
*'  pay  ofi^  the  same  within  six  montlis  after  the  death  of  M.  T., 
'*  and  he  made  the  said  J.  S.  £•  sole  executor***  At  the  time 
of  the  testator's  death,  the  manor,  &c*  at  G.  in  S.,  remained 
in  mortgage  to  one  H.  for  500/.,  and  the  question  on  a  bill 
filed  in  Chancery  was,  whether  this' mortgage  debt  of  500/. 
should  be  discharged  by  the  executors  and  trustees  of  the  tes- 
tator, or  should  be  left  upon  the  estate  devised ;  and  his  Honor 
decreed,  that  all  the  debts  and  general  legacies  of  the  testator 
were  by  his  will  to  be  paid  out  of  his  personal  estate,  and  the 
real  estates  devised  to  the  defendants  I.  S.,  E.,  and  C,  and 
that  the  mortgage  of  H«,  on  the  estate  devised  to  I.  S.,  was 
to  be  taken  as  one  of  those  debts.  And  this  decree  was 
i^rmed  on  appeal  to  Lord  King. 

-  The  circumstance  from  whence  the  court  seemed  to  have  ObmnMm 
concluded  in  the  above  case,  that  the  testator  had  no  intention  **  **** 
to  exempt  his  personal  estate  from  exonerating  the  real,  by 
devising  it,  subject  to  the  incumbrance  thereupon,  appears  to 
have  been,  that  the  devise  of  the  other  lands  was  to  pay  all 
hU  debts ;  which  word  all  is  omitted  by  Peere  Williams  in  his 
report  of  the  case,  although  it  appears  on  the  record  of  the 
proceedings.  Accordingly,  Lord  Thurlow,  in  the  case  of  the 
Duie  of  AncaHer  v.  Mayer  (i),  observes,  "  that  the  case  of 
Serle  v.  SU  Eloy^  went  upon  the  idea  of  the  charge  upon  the 
real  estate  being  the  debt  of  the  testator."    But  his  Lordship 

ib)  1  Bro.  C.  C.  461,  [fMlly  acqiii-     and  stated  at  large,  post,   863,  4*-* 
csced  io  by  Lord  Alvjuiley,  post,  837,      £tf.] 
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observes,  *^  that  if  that  case  were  recent,  and  bad  not  been 
fbllowedi  he  should  have  thought  upon  the  &oe  of  it,  it  was 
yery  open  to  argument** 

Mi  amiraeiid      And  in  the  case  of  the  Duke  of  Anc€uier  v.  Mayer ^  Lord 
wnd  debt  con-    Thurlow  distinguished  the  case  of  a  charge  subsUiing,  from 


«iiw«*for  du^  ^^  ^^  ^  ^bt  contracted,  under  such  circumstances  of  a  de« 
J^Jg****^  a«  to  Yige  (jQ  pay  debts ;  holding,  that  where  there  was  a  charge  inf 
mau  9/  debts,    herent  in  the  estate,  and  prior  to  the  devisor's  title,  neither 

his  personal  nor  real  estate,  devised  to  pay  such  testator*8 
debts,  should  be  thereby  charged  with  such  incumbrance  (f). 

Two  cases  have  lately  occurred  upon  this  subject,  in  which 
his  Honor,  ^e  present  Master  of  the  Rolls,  has  fully  consi- 
dered the  auliiorities  upon  the  subject,  and  drawn  such  con- 
clusions from  them,  as  place  the  principle  in  a  clear  point  of 
viewt 

Real  ntaie  de-  In  the  case  of  Burion  v.  KnowUon  (c),  A«  devised  all  her 
{n»i  exeevtmi^  freehold,  copyhold,  and  leasehold  messuages,  &c«  and  all  her 
for  poffmeni  0/  ^eal  estate  to  two  trustees,  upon  trust  after  her  death,  with  all 

(«)  5  Ves.  107,  [et  vide  18  Ves.  1S8,      cates  of  ezemptioDy  on  the  aaUiority 
159  ;  abo  infra,  851,  for  two  recent     of  the  aboTe.-^£i(.] 


(F)  Lord  Thorlow*8  words  explain  themselves  roach  better  whhoat  than 
with  the  learned  author's  commentary ;  bnt  it  is  qaestionable  whether  the  dis- 
tinction at  this  day  be  01  titled  to  mach  attention.    The  words  were  the  follow- 
ing :— **  the  difference  iMtween  the  cases  is,  that  if  it  had  been  real  estate 
mortgaged  by  the  father,  it  wonld  have  been  liable  only  as  a  charge,  bot  in 
the  present  case,  the  debt  of  the  father  falls  upon  the  estate  in  two  ways, 
partly  as  being  a  charge,  and  partly  as  being  a  debt  upon  the  personal  estate*'* 
Wkni  wiighi        It  is  also  observable,  that  in  the  oase  of  the  Duki  rf  Awonttr  v.  Jir«y«r,  at 
^tiHiKes  to  eir-  Iq  g^g^Qy  ^f  ^  preceding  cases,  very  considerable  stress  was  Uid  on  the  cir- 
iru^et  qf  real    comstance  of  the  persons  who  were  appointed  ezecotors,  being  the  same  to 
ettiiU  u  exi"     whom  the  real  estate  had  been  before  devised  as  tnistees.    In  other  cases  this 
*  circomstance  is  considered  as  less  material,  but  the  degree  of  weight  to  wbich 

it  is  entitled  depends  upon  the  whole  of  the  wiU  taken  together ;  and.  If  a  . 
distinction  Is  to  be  discovered,  from  the  beginning  to  the  end  of  the  will,  be- 
tween  what  they  are  called  apon  to  do  in  the  character  of  executors,  and  wbat 
as  trustees ;  and  If  the  testator  directs  them,  as  trustees,  to  do  that  which  is 
properly  the  duty  of  executors,  this  is  a  circumstance  which  deserves  also  to 
be  attended  to,  ki  determining  which  is  the  manifest  general  Intention  of  tha 
testator-p-per  Lord  Eldou,  in  Bootk  v.  BhmdtUf  t  Meriv.  ftT, 
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eonvenient  speed  to  sell,  &c.  aU,  or  any  part  of,  her  real  iWn  umifnne- 
estate ;  and,  with  the  money  arising  from  the  sale,  to  pay  off  of  permmal  et- 
and  discharge  all  the  mortgages  and  incumbrances  in  any  wise  If^J^^^^^ 
affecting  the  real  estate,  and  also  all  other  her  just  debts  and  «f  ,^'^^Hyi  . 
funeral  expencea ;  and  to  lay  out  the  surplus  in  stock,  and  to  irfauH  to  A. 
fay  and  apply  the  dear  rents  and  profits  of  her  real  estate,  or  ^^cuiorH^He 
so  miich  as  should  not  be  sold,  and  the  dear  annual  income  *f^  T^fif**^ 
and  produce  of  the  money  arising  from  the  sale,  after  payment  enmt  fivm 
of  the  debts,  for  the  benefit  of  her  friend  B.  for  life,  and  after 
his  decease  to  eonvey,  apply,  and  dispose  of  all  such  parts 
of  her  real  estate,  and  the  produce  thereof,  not  sold  at  apr 
plied,  to  the  heirs  or  heir  at  law  of  her  cousin  C.  The  testatrix 
dien  gave  her  family  pictures,  &c.  to  her  heir  at  law.    She      [  8SS  ] 
gave  several  legacies  to  several  persons,  and  502.  to  each  of 
her  two  trustees,  over  and  above  a  reasonable  recompence  for 
their  trouble,  which  she  directed  them  to  retain  out  of  the 
trust  premises :  then,  after  giving  several  other  legacies,  she 
gave  200/.  to  be  paid  by  the  s£ud  trustees,  after  the  decease  of 
B.,  to  such  person  and  persons;,  and  in  such  manner  and  form 
as  he  should,  by  any  deed  or  writing  under  his  hand,  appoint* 
All  the  rest  and  residue  of  her  personal  estate  and  effects 
whatsoever,  not  before  specifically  disposed  of,  she  gave  and 
bequeathed  to  the  said  B.,  his  executors  and  administrators^ 
upon  trust  to  pay,   apply,  and  dispose  of  the  same,  to  such 
person  and  persons,  and  in  such  shares  as  she  should,  by  any 
writing  to  be  executed  by  her,   appoint :  and  for  defitult  of 
appointment,  she  gave  the  residue  to~  the  said  B.  for  his  own 
use  and  benefit,  and  she  then  appointed  him  executor. 

The  testatrix  died  without  having  made  any  appointment. 
The  only  question  was,  whether  the  estate  not  specifically 
disposed  of,  or  the  real  estate,  should  be  first  applied  in  dis^ 
charging  the  debts. 

Et  per  Master  of  the  B^lls.    This  is  one  of  those  cases     Jtidgmttu. 
that  come  so  often  before  the  court,  and  which  have  given  rise 
to  such  difference  of  opinion  upon  the  bench,  that  it  cannot  be 
wondered  that  I  have  taken  so  much  time,  both  in  this  and  in 
the  case  of  Brummel  v.  Proihero  (cc),  the  next  cause  that 

(C<?)  [Post,  837.— Erf.] 
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Bwion        Stands  for  judgment,  and  upon  which  I  confess,  if  the  consi- 
'  KnowUon.     deration  of  the  one  did  not  involye  that  of  the  other,  I  should 

not  have  taken  so  much  time ;  however,  upon  full  consideration 
of  the  win,  and  fully  subscribing  to  the  principles  that  swayed 
the  court  in  The  Duke  of  Ancaster  v.  Mayer  (d),  I  am  per- 
fectly satisfied  this  testatrix  did  intend  to  give  her  personal 
estate  to  B.,  exempted  from  the  payment  of  debts.    The  cases 
are  very  numerous,  and  great  judges  have  differed  upon  them : 
some  have  thought  the  words  sufficient  to  exempt  the  personal 
estate ;  others  have  thought  they  did  not  afford  that  demon- 
stration.   I  shall  not  go  into  the  circumstances  of  the  cases. 
There  are  certainly  many  ingredients  in  this  that  seem  to  have 
been  relied  upon  by  judges,  who  have  thought  the  personal 
Trtuues  «oi     estate  not  exempt.    The  circumstance  that  the  trustees  are  not 
eMemce  fnvr-  the  executors  affords  a  strong  inference  as  to  the  real  intention, 
<£  tfpumSd  ^^  ^  always  favorable  to  the  exemption  of  the  personal 
€simu.  estate  and  I  desire  to  have  it  understood,  that  though  the 

"-  -■   words  **fimeral  expences^  comprised  in  this  trust,  occur  in 

some  of  the  cases,  and  are  held  not  to  have  any  considerable 
weight,  yet  that  is  where  the  trust  fund  is  given  to  the  execu- 
tors, to  whom  the  personal  estate  is  af);erwards  given ;  and  I 
cannot  but  think,  that  where  the  trust  fund  is  {^ven,  with  such 
general  words  to  trustees,  who  are  not  the  executors,  upon 
whom  the  funeral  expences  would  naturally  fall,  it  does  afford 
a  considerable  argiunent,  that  the  testatrix  did  not  mean  the 
personal  estate  to  be  the  fund  for  all  those  charges  that  natu- 
rally fall  upon  it.  The  subsequent  words  of  the  residuary 
clause  convince  me,  that  she  did  not  mean  to  give  [the  residue 
to  her  executor]  as  executor,  but  as  a  specific  legacy,  and 
exempt  from  the  debts;  for  so  far  firom  being  given  to  him  as 
executor,  and  his  being  entitled  to  it  as  such,  it  is  given^o  him 
upon  trust,  to  dispose  of  it  according  to  her  appointment,  and 
for  default  of  appointment  for  his  own  use,  and  then  she  makes 
him  executor. 

Tkm  ftmd  be  I  need  not  state  the  principles  which  have  been  so  often 
laSwilff 0 ^  commented  upon,  in  The  Duke  of  Ancaster  v.  Mayer;  that 
pnM  word$  to  unless  there  »re  words,  not  express,  but  twtamount  to  express, 

fmiAfromdtbi: 

Cd)  Ante,  85^ 
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80  as  to  afford  demonBtration  plain,  that  the  personal  estate  is      Burton 
intended  to  be  given  as  a  specific  legacy,  and  exempt  from  the     KtmOtmu 
payment  of  debts,  it  shall  be  taken  subject  to  them.     Grreat 
stress  was  laid  in  the  argument  on  the  word  "  residue/'  and  it 
was  said,  in  The  Duke  ofAnecuter  ▼•  Mayer  {e\  the  court  laid 
great  stress  upon  that  word.    I  think,  in  that  case,  a  great  deal 
of  argument  did  arise  from  that  word,  as  there  applied}  but  I  lUMu  m  tkiM 
cannot  read  this  will  without  giving  to  the  words  ^*  rest  and  ^oue  nai  wpeei' 
residue,"  a  meaning  totally  distinct  from  residue,  after  payment  ^^  ^^•'^ 
of  debts ;  for  these  words,  coupled  with  the  words  "  not  spe- 
cifically bequeathed,"  mean  only  such  parts  of  the  personal 
estate  as  are  not  specifically  given,  which  alludes  to  what  she 
had  before  given  to  the  heir,  or  to  the  leasehold  estates  given 
to  the  trustees.    There  are  so  many  shades  of  difference  be^ 
tween  The  Duke  of  Anca$ier  v.  Mayer  (/)  and  this  case,  that 
a  thousand  arguments  might  arise  in  that,  that  do  not  arise  in 
this ;  and  when  I  read  Walker  v.  Jacksan  (g),  before  Lord 
Hardwicke,    who  certainly  differed  from  Lord  Talbot ;   and 
when  I  read  Lord  Thurlow's  judgment  in  The  Duke  of  An- 
easier  v.  Mayer,  I  cannot  think  the  word  *'  residue"  bears, 
upon  this  case,  as  it  did  on  that,  fpr  there  the  trustees  were 
likewise  executors.    The  testator  gave  all  his  personal  estate     [  835  ] 
to  the  person  entitled  to  the  rents  and  profits  of  his  real  estate ; 
it  is  not  given  as  a  residue,  as  here ;  but  all  his  personal  estate 
so  given,  he  himself  afterwards  calls  by  the  name  of  residue ; 
and  then,    upon  which  Lord  Thurlow  very  jusdy  laid  the 
greatest  stress,  and  which,  I  think,  put  it  out  of  the  power  of 
the  court  to  exempt  the  personal  estate,  he  nominates  the  same 
persons  executors  of  his  wiU,  who  were  trustees  for  the  pay- 
ment of  the  debts ;  and  directs  them  to  dicicharge  his  funeral 
charges,  and  all  his  debts  and  legacies,  as  soon  as  they  should 
become  due  and  payable,  as  counsel  should  advise,  and  to  sa- 
tisfy themselves  out  of  his  personal  estate,  or  the  trust  fund ; 
all  dbbursements,  expences,  and  charges,  they  should  be  put 
to  in  proving,  or  in  the  execution  of  the  wilL    Lord  Thurlow 
thought  it  too  much  to  say  upon  such  a  gift,  the  trustees  hold- 
ing both  fiinds,  and  having  an  option  to  pay  out  of  both  pro- 
miscuously, that  the  personal  estate  was  intended  to  be  exempt. 

(e)  Aote,  831.  (/)  Ibid.  {g)  Vide  ante,  818. 
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JBMffM        Great  doubts  were  entertained  upon  that  case  at  the  time,  htit 

JTMwttMf.      I  i^ost  heartily  subscribe  to  it.    But  Lord  Thurlow  there  says^ 

Too  late  to  toy  what  has  imposed  a  most  grievous  task  upon  the  court ;  that 

^^^^fH^^iff  it  is  too  kte  to  say  express  words  are  necessary.    There  are 

exempt  permmtd  many  cases  determined  in  favor  of  the  personal  estate,  which 

I  should  have  great  dif&culty  to  acquiesce  in ;  Adams  v.  Mey^ 
riei  (A)  k  a  very  weak  case«    In  Stapleton  v.  CohriUe  {£),  the 
circumstance  laid  hold  of  by  Lord  Talbot  does  tiot  satisfy  my 
mindy  nor  does  it  seem  to  have  satisfied  Lord  Hardwicke  and 
Lord  Thurlow,  vix.  the  mere  circumstance  of  the  executor 
having  a  power  to  raise  so  much  out  of  the  term  as  would  be 
sufficient  for  the  debts.     I  have  felt  great  anxiety  and  difficulty 
for  fear  of  drawing  so  nice  a  line,  that  judges  can  hardly  tell 
how  to  guide  themselves  in  determinations  of  this  sort.    I  have 
looked  very  carefolly  at  Walker  v.  Jaekion  (k),  and  it  must  be 
remembered  that  Lord  Hardwicke,  who  determined  that  case, 
thought  the  words  not  sufficient  in  Zorc^  Inchiquin  v.  OlBrien  (/) ; 
m  the  former  he  considered  all  the  cases.    In  applying  that 
case  to  this  I  am  perfectly  satisfied,  that  if  he  was  right  in 
the  consequence    he  drew  in    that  case^    I    am  warranted 
in    that  which  I  have  drawn   in    this.      It  was   upon  the 
['836   ]-     codicil  that  Lord  Hardwicke's  opinion  turned,  as  affi>rding  iC 
presumption  for  the  exemption  of  the  personal  estate ;  but  if 
the  report  is  right,  he  did  not  rest  merely  upon  its  being  by 
way  of  codicil,  but  thought,  that  if  it  had  been  in  the  will,  it 
Would  be  a  strong  case  for  the  exemption  of  the  personal 
estate;  so  I  think,  for  the  codicil  is  only  part  of  the  will,  and 
it  is  to  be  taken  altogether.     This  testatrix  having  given  this 
fund   in  the  largest  words  to  pay  all  mortgages  and  incum- 
brances, and  all  other  debts,  and  even  her  funeral  expences, 
to  persons  who  are  not  then  naturally  to  pay  them,  gives  the 
fest  and  residue,  not  before  specifically  bequeathed  to  the  per* 
son  whom  she  makes  executor ;  but  not  as  executor,  for  she 
had  an  intention  of  appointing  it,  and  then  in  default  of  ap« 
pointment,   she  ^ves  it  to  him  for  his  own  Use.    Compared 

{k)  Ante,  809.     *  (k)  Ante,  BtS. 

(0  Ame,  819.  (0  Ante»  806. 


(0)  For  stmiUnr  obMrvatioiw,  se^  9  V«f.  45$,  and  ii  Ves.  186. 
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these  words  with  Walker  v.  Jackson.    I  think  I  am  perfectly       Burum 
warranted  in  saying,  there  is  demonstration  plain  that  she  did      KnoMim. 
not  mean  to  giye  it  to  him  as  executor,  hut  spedfically  for  his 
own  use  and  henefit,  and  exempt  from  the  payment  of  dehts. 
I  have  had  great  difficulty,  and  am  much  afraid  of  breaking  in 
npon  established  rules,  which  I  never  desire  to  do.    There  is  S*^  ^'r-^ 
a  case  which  is  not  reported,  and  was  suggested  by  me,  and  tttate  jwnieu- 
deserves  some  aceount  to  shew  that  the  principles  of  it  are  prSludiod^Uf 
not  broken  m  upon :   it  is  GoMkiU  v.  Hough,  Feb.  1774,  in  S^JS"^* 
which  I  was  counseL    The  court  thought  the  personal  estate 
exempted*    That  depended  upon  very  different  principles  ;  it 
was  neither  a  charge  for  debts,  nor  a  devise  for  payment  of  * 

debts,  for  I  am  not  one  of  those  judges  who  think  there  is 
much  difference,  whether  it  is  the  one  or  the  other,  unless  there 
is  demonstration  that  the  personal  estate  is  intended  to  be  eX" 
empted :  that  case  was  not  a  charge  upon  the  real  estate,  but 
an  express  direction  and  declaration  that  the  debts,  funeral  ex-^ 
pences,  and  charges  of  probate,  should  be  paid  out  of  the  real 
estate,  and  the  testator  then  gave  his  personal  estate  to  his 
wife,  except  a  leasehold  estate  in  Stockport,  which  he  gave  to 
another :  the  heir  was  an  infant*  The  court  has  never  gone  the 
length  of  saying,  that  in  such  a  case  the  real  estate  is  not  par- 
ticularly appropriated ;  and  from  that  very  appropriation  the 
personal  estate  is  exempt*  FuOy  acquiescing  in  The  Duke  of  [  837  ] 
Anccuier  v.  Mayer,  I  am  perfectly  satisfied  that  I  am  war-- 
ranted  in  holding,  that  this  personal  estate  is  given  to  B, 
exempt  from  the  payment  of  debts* 

In  Brummel  v*  Prothero  (in)  A*  devised  all  his  manors,  &d*  Joari^^  mil 
with  their  and  every  of  their  appurtenances,  unto  B.,  and  to  dJ^J^JSur- 
his  heii^  in  trust ;  in  the  first  place  to  pay  aQ  his  just  debts,  "'■^  «ma% 
«ld  also  to  and  for  the  use,  intent,   and  purpose,  that  his  ^permmaky 
mother  and  her  assigns  should,  after  his  decease,  receive  out  i^JulJlt^ 

etUor,  Permmai 
(m)  3  Ves.  itl.  catate  JtrU  li- 


(H)  The  words,  according  to  the  learned  Judge  who  decided  thia  and  the 
next  ease,  were,  <<  I  will  that  all  my  jost  debit  shall  be  paid  oat  of  ny  real 
eitate/'  See  post,  838.  Vide  also  Mmtk  ▼.  Fowke^  ante,  80t,  hot  in  that 
case  there  were  words  of  exclusion*  The  general  rule  is  introduced  ante,  787, 
note  (S). 
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of  all  and  every  his  manors,  &c.  an  annuity  or  rent-charge  of 
ISOL;  and  to  and  for  this  further  use,  intent,  andpurpose, 
that  his  four  sisters  of  the  half  blood  then  living,  and  their 
assigns,  should,  from  and  inuQiediately  after  the  decease  of  the 
survivor  of  him  and  his  mother  during  their  respective  natural 
lives,  have,  receive,  and  take,  out  of  all  and  every  the  said 
manors,  &c.  an  annuity  or  rent-charge  of  200/.  in  equal  shares 
and  proportions,  with  powers  of  distress  and  entry ;  and  as,  to, 
for,  and  concerning  all  and  every  the  said  manors,  &c.  from 
and  immediately  after  his  decease,  charged  and  chargeable  as 
aforesaid,  to  the  use  of  his  brother  D.  and  his  issue  in  strict 
settlement,  remainder  to  the  use  of  his  half  brothers  E;  and  F., 
and  their  issue,  successively,  in  the  same  manner,  remainder 
to  the  use  of  his  sdd  sisters,  and  their  heirs,  as  tenants  in 
common ;  and  he  directed  his  ssdd  brothers  of  the  half  blood, 
and  their  bsue  when  in  possession,  to  take  the  name  of  A. ; 
lasdy,  he  gave  and  bequeathed  unto  his  said  brother  D.  all  his 
monies,  goods,  chattels,  rights,  credits,  personal  estate  and 
effects,  whatsoever  and  wheresoever,  and  he  appointed  his 
said  brother  sole  executor* 

The  bill  was  jBled  by  bond  creditors,  and  the  question  was, 
whether  the  real  or  the  personal  estate  should  be  first  applied 
in  the  discharge  of  the  debts. 

frSUl!!!^*      Master  of  the  Rolls.    I  shall  not  determine  it  now ;  I  will 


•Ml  prMMip.  look  at  the  will  very  carefully;  but  I  will  state  the  principles 
f MM«%  eotkaf  that  will  guide  my  determination.  First,  I  will  not  look  out  of 
nieMenetiM'  the  will  as  to  the  state  of  his  affairs ;  I  shall  not  be  guided  by 


the  consideration,  whether  he  could  or  could  not,  under  certain 
circumstances,  have  intended  what  might  or  might  not  have 
been  inferred  from  the  same  wiD  under  other  drcumstancea. 
Secondly,  as  to  the  irresistible  inference,  I  do  not  know  what 
is  meant  by  that :  I  admit  it  must  be  such  an  inference,  as 
[  888  ]  leaves  no  doubt  upon  the  mind  of  the  person  who  is  to  decide 
upon  it  (i) :  it  must  be  irresistible  to  my  mind :  it  need  not  be 


(I)  In  HmiUff  ▼.  HwrU,  th«  Matter  of  tiie  Rolls  made  the  same  obert atioo. 
See  5  Yea.  546. 
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sachy  that  no  man  alive  can  doubt  it :  but  it  must  not  be  a  case 
of  presumption ;  for  then  we  shall  get  into  the  miserable  way 
of  explaining  it  by  evidence :  it  is  not  like  the  case  between  the 
executor  and  the  next  of  kin,  where  the  residue  is  not  dis- 
posed of,  which,  I  say,  is  only  whether  the  testator  did  or  did 
not,  upon  the  whole^  intend,  at  the  time,  that  the  executor 
should*  take  it :  that  may  be  explained  by  evidence ;  this  can- 
not ;  but  must  stand  upon  the  will.  There  are,  I  am  sure, 
cases  upon  these  words,  ^'  I  will  that  all  my  just  debts  shall  be  «  i  will  thai 
paid  out  of  my  real  estate  ;*'  that,  I  take  it,  was  determined  to  f,^  If  reS^is- 
lay  it  upon  the  real  estate  only.     There  was  a  case  of  GaskiU  ''*'^»'!  •*  /*" 

,  .  tmpiion  of  pet' 

V.  Hough  (»»),   in  the  Exchequer,  in  which  the  words  were  wndUy.  Sew^* 

something  like  these.     This  is  a  case  which  cannot  very  un- 

frequently  have    happened.      I  must  be    perfectly  satisfied, 

before  I  decide  that  the  personal  estate  is  exempted.     In  The 

Duke  of  Ancasier  v.  Mayer  the  Lords  Commissioners  were 

satisfied ;  Lord  Thurlow  was  not ;  and  he  said,  nothing  but 

absolute  satisfaction  should  induce  him  to  exempt  the  personal 

estate.     Irresistible  inference  is  not  necessary  even  in  the  case 

of  an  heir  at  law.     In  the  known  case  of  a  devise  to  the  heir, 

after  the  death  of  the  wife,  the  inference  is  not  irresistible ;  if 

it  is  to  a  stranger,  there  is  no  inference. 

On  a  subsequent  day  his  Honor  said,  my  determination  in  Devise  to  tnu- 
this  case  is  directly  the  reverse  of  the  last ;  for  I  am  clearly  of  and  general  * 
opinion  it  is  not  sufficient  to  exempt  the  personal  estate  firom  ^^^  ^  ^S 
the  debts.    I  have  looked  very  attentively  at  the  will,  that  the  ecutor^  never 
party  should  not  think  it  a  hard  determination,  because  dif-  thn  qf  perwnal 
fetent  firom  the  last.    There  is  a  wide  difference  between  the  ^^    ^^^* 
two  cases.     This  is  stripped  of  every  circumstance,   except 
that  of  a  devise  to  a  trustee  for  the  payment  of  debts,  and  a 
general  bequest  of  the  personal  estate  to  the  executor.    There 
is  no  one  case  since  French  v.  Chichester  (n),  the  first  upon 
the  subject,   in  which  such  words  as  these  have  been  alone 
sufBciept  to  exempt  the  personal  estate.     It  has  been  over  and 
over    again    decided^    that  such  words  are  not  sufficient  to 

(fln)  [S.  C.  cited  ante,  page  8S6,  in         (oo)  [See  ante,  page  8S4.— £</.] 
tiM  text.— '£(f.]  (n)  Ante,  page  792» 
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raise  such  a  demonstration  as  Lord  Thurlow  s^ys  is  neo0^ 
sary  (k), 


(R)  The  following  are  the  subaequent  decisions  oo  the  pointi  previoiisly 
diflcusted  in  this  chapter.    They  are  arranged  according  to  the  simple  divisioB 
of  the  learned  author,  oamely,   ist.  Those  which  fomish  an  mference,  that 
the  owner  of  both  fnnds  did  not  mean  to  exempt  the  persoaal  estate^  and 
td,  those,  where  from  the  constmction  of  the  whole  will  it  appears  he  had 
snch  intention. 
Dense  fw  pay      I.  Under   the  first  class  may  be  placed  the  case  of  Tait  t.  Northwkkf 
1m*  ^  amH-  ^^^  ^^^    ^^  testator  in  this  case  devised  hu  real  estate  to  four  trasteea 
oics^  wvrded^  is  ^IK^o  trust  by  absolute  sale  or  mortgage  thereof,  or  of  any  part  thereof,  or  by 
mot  tfiieelfmif'  gale  of  timber  thereon,  or  by  such  other  ways  and  means  as  to  them  the  said 
r^evermmtU     trustees  should  seem  proper,  to  raise  snch  sums  of  money  as  should  be  requi- 
ettaie,  site  to  pay  the  several  sums  of  money  borrowed  of  Sir  W.  Palteney,  and  all 

such  other  debts  as  the  testator  should  at  the  time  of  his  death  owe  to  any 
person  or  persons  whomsoever  by  mortgage,  bond,  or  other  specialty,  or  by 
simple  contract,  or  otherwise  howsoever,  and  all  int^ref  t  thereof.    And  after 
disposing  of  the  surplus  of  his  real  estates  after  payment  of  his  debts,  and 
giving  some  legacies,  the  testator  bequeatlied  all  the  [rest  and  residue  of  his 
**  personal  estate  whatsoever  and  wheresoever,  and  of  whatsoever  nature  or 
kind  soever,"  to  his  two  sisters  equally,  for  their  own  use  absolutely ;  and  he 
appointed  two  of  the  said  trustees  executors.    The  cause  .coming  on  Ihr  fluther 
directions,  a  question  arose,  whether  under  this  will  the  testator's  personal 
estate  was  exempted  from  the  payment  of  his  debts  ?    For  the  residuary  lega- 
tees it  was  contended,  that  the  will  shewed  an  evident  intention  in  their  favor, 
particularly  from  the  testator's  very  anxious  directions  as  to  the  debts,  before 
he  proceeded  to  the  disposition  of  his  per^nal  estate ;  and  it  was  asked, 
whether  there  was  any  fair  ground  for  doubting  of  the  intention  ?    It  was  tr«e 
the  testator  had  not  given  any  direction  for  the  payment  of  the  funeral  ex- 
pences  out  of  his  real  estate;  but  thatvras  a  slight  circumstance,. and  those 
cases  which  required  that  circumstance,  must  have  afforded  but  little  evidence 
of  intention.    Upon  this  will  the  inference  was  strong.    The  mkiute  circom* 
stance  of  the  probate  and  the  fiineral  expences,  did  not  occur  to  the  testator 
when  he  was  considering  the  large  debts,  for  the  discharge  of  which  he  had 
been  so  anxious  to  provide;  and  what  was  meant  by  the  word  **  absolutdy,'' 
but  **  discharged   from  the  debU."    The  Lord  Chancellor,  however,  inquired 
whether,  as  the  trustees  bad  no  power  to  throw  the  feneral  expences  and 
probate  on  the  real  estate,  the  personal  estate  could  be  cliarged  with  those 
expences,  and  not  be  charged  with  the  debtq.    And  on  a  fhtore  day  his  Lord« 
ship  said,  he  did  not  think  there  had  been  any  case  so  near  the  argument  con- 
tended for  on  the  part  of  the  two  sisters,  as  Burton  v.  KnowUon.    He  held 
a  firm  opinion  that  the  doctrine  was  exactly  as  laid  down  in  Aneaeter  t.  Ma§er^ 
and  took  the  rule  at  present  to  be,  that  the  personal  estate  was  the  natural 
fund ;  that  against  the  charges  naturally  thrown  upon  the  personal  estate,  it 
was  permitted  to  shew  a  distinct  exemption,  or  from  tlie  whole  will  it  miglit 
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A  real  estate  descended,  shaU  exenerate  a  real  estate  ineam-  jhacei^ed  m- 


'I  .1  ■      I.  II      >■!      'I        ■        ifiT^a^T" 


be  coliectedy  that  there  was  an  intention  expressed  in  the  will,  not  merely  in 
taitam  VaM,  thtft  Che  personal  estate  should  be  exempt  Then  charging  the 
r^  ^UterAf  er  9fi  .luipiioiis^  f§Hr  pajtma nt  of  debts,  weald  not  of  itself  he  snf* 
fi<;iAnt  (to  ^Mifspt  the  penonfil  estate.  The  \rbole  .doctrine  would  be  set  afloat 
^  ^  AWmwt  lor  tlie.two  sislen.wwe  Bitowed  to  prevail^  for  it  only  ome  to 
tills.  7bere  are  two  eimnm^t^neea ;  eae,  that  there  Is  a  gift  of  residae  of 
tbeiMvstfiipl estiite ;  liie  other^thM  there  is  a  very  amleos  ohacge of debu apon 
tbe  paeal  i^lftte.  fleyopd  $M  tbtve  was  »»  gfoand  to  stand  upon.  All  the  rest 
of  ^e  cirenpstancyes  ivete  .merely  coojeetaral,  upop  a  snppoeed  intention ;  and 
it  wfifi  asked  in  aignmcnt,  whAtconld  the  testator  mean  by  giting  these  sisteit 
hie  pemfkiMd  estate  [absplalsily]  if  they  obtained  nothing  by  it?  All  his  Lord- 
sl|ip  ct^pld  siiy  to  th^  was, .  that  a  mnn  giving  the  residae  of  his  personal  estate, 
^d  not  in  general  mean  nm<^«  It  was  as  it  might  happen*  The  decree 
apeepdingly  was»  tli^t  the  personal  estate  should  not  be  exempt  from  the 
payaMnt  of  debts. 

The  next  case  Is.tbat  of  JUiiUp  v.Hwk,  5  Ves.  540,  where  A.  by  his  snll  Direcium  f 
dHrected  that  aU  hb  jnst  debts,  faneral  and  testamentary  expences,  shenUl  be  ^Jj^^\^*  ^ 
in  the  first  place  folly  |iaifl  and  satisied.    He  beqaeathed  to  his  wife,  Ann,  i^m  of  retd  tmd 
aU  his  household  goods,  plau,  linen^  jewels,  and  ehiea,  and  devlml  aH  his  perwnal  ettale 
a»essa«ges,  See.tmd  fill  bU  gionieii  in  the  /aiNi9  to  tmstees  npoa  trust,  ont  of  'iwTr^i^JLjS! 
the  rents  of  the  spid  estates  and  proceeds  of  his  money  in  the  funds,  to  pay  all  aad  fuMeral  ex- 
his  jnst  debts,  funeral  and  testamentary  expends,  and  the  several  legacies  i^  ''?|!f'!i-^!^ji'' 
his  said  will  alter  mentioned.    The  testator  then  gave  legacies  and  annaittee,  J^  ^.^ ,«  exeinp* 
and  directed  his  tmstees  toj^ay  the  residae  of  ylesapd,r«^Pts»lAi<MS^aad. profits,  itoa  rf  mUbm 
dividends,  interest,  jiMid  proceeds,  into  tbe  proper  hands  of  his  daaghter  tilt  hie  •^^^'*  '^^^ 
grand-daughter  attained  twenty<>oae,  then  he  gave  $0OL  a«year  to  h|s  daughter 
for  life,  and  devised  the  said  messiuges,  in|erest  monies,  and  proceeds  apon 
trust,  for  the  benefit  of  his  said  giand-danghter ;  "  all  the  rest  and  residpe 
of  his  real  and  personal  estate,  whatsoever  and  wheresoever,  and  of  what 
nature,  kind,  or  quality,  soever  the  same  might  be,  not  by  him  otherwise  gjmwpk 
and  disposed  of,"  he  gave  unto  his  said  daughter,  her  heirs,  executors,  adminis- 
trators, and  assigns,  absolutely  for  ever,  and  appointed  the  said  trustee,  ^fkd 
his  daughter  executors.    The  will  having  been  established,  and  the  c^mm 
doming  on  for  farther  directions,  the  principal  question  was,  whether  the  per^ 
aonal  estate  was  exempt  from  the  debts  ?    Lord  Alvanley,  M.  B.  said,  the 
effect  of  the  will  was,  that  after  a  general  direction  that  the  debts  and  fnnenl 
and  testamentary  expences  shpnid  be  paid,  which  be  considered  as  a  direot^n 
to  the  executors  to  pay  them,  the  testator  g^ve  certain  parts  of  his  personal 
estate  to  hb  wife.    He  then  created  a  fond,  which  he  vested,  in  two  trustees, 
who  were  two  of  hb  executors,  for  the  purpose  of  doing  what  he  had  in  the 
outset  directed  to  be  done,  [namely,]  to  pay  his  debts  and  funeral  and  testa- 
asentary  expences,  and  not  only  those,  but  likewise  hb  legacies.    The  legacies, 
therefore,  were  without  all  doubt  charged  only  on  thb  fond. 

**  The  fund  thus  created."  continued  his  Lordship,  "  consbted  of  the  testa-  Conimwatiom  ^ 
tor's  real  estate,  and  a  part  of  his  personal  estate.  It  was  contended,  that  thb  J^g»e^  ta 
Sa  a  specific  gift  of  the  persoul  estate  nndbposed  of  to  the  testator's  daughter,  /f^f//^ 

Z  2 
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exaner^e  de-     beted.    This  is  a  question  ad  to  marshalling  assets  {pp)^  and 

viMe^  utates 

(fp)  [Respecting  which,  see  the  note  at  the  €nd  of  this  chapter,  sec.  I. 


exempt  from  the  payment  of  hii  debti.  Whatever  might  have  been  my  opinion 
before  the  case  of  Taii  ▼.  Nortkwieky  I  mnst  now  be  extremely  cantioas  before 
I  proceed  to  decide  upon  this  point  beyond  the  case  of  BurUm  v.  HimplfoR,  for 
it  is  extremely  clear  the  noble  Lord  who  decided  TaU  ▼.  Northwiek  intimated 
a  strong  doobt,  of  the  propriety  of  my  determhiation.  I  have  had  occasion, 
and  have  taken  great  pains,  to  consider  that  case  very  fully;  and  I  thhak,  if  I 
was  to  decide  it  again,  I  should  still  be  of  the  same  opinion.  The  residuary 
clause  in  this  will  is  not  a  specific  gift  at  all,  except  with  reference  to  what  is 
before  given.  It  is  not  merely  personal  estate,  but  the  rest  and  residue  of 
the  testator's  real  and  personal  estate  not  otherwise  given ;  whereas  he  had 
given  all  his  real  estate  before  in  trust  for  the  payment  of  his  debts ;  and' 
I  must  admit,  his  funeral  and  testamentary  expences  are  included.  It  is 
impossible  to  suppose  it  any  thing  more  than  a  gift  of  what  was  not  before 
giTen,  not  as  a  specific  bequest,  but  of  what  might  have  been  omitted  ;  not 
to  the  separate  use  of  his  daughter,  but  to  her  generally.  I  find  no  case,  in 
which  the  testator,  afler  beginning  with  a  direction  for  the  payment  of  debts 
and  funeral  expences,  (which  naturally  Ml  upon  the  personal  estate,  and  are 
to  be  paid  by  the  executors,)  has  created  a  fund  for  his  debts  and  funeral 
<  expences,  and  then  given  the  residue  by  such  words,  (for  it  is  not  given  to  the 
s^JNirate  nse  of  his  daughter)  where  it  has  been  held,  that  he  meant  that  trust 
fund  as  any  thUig  more  than  auxiliary,  if  the  personal  estate  should  be  defi- 
cient; and  with  that  impression  I  am  not  at  liberty  to  decide  in  favor  of  the 
residuary  legatee  as  to  the  exemption  of  the  subject  of  that  residuary  dispo- 
sition ;  which  I  consider  as  only  general  words  thrown  in,  perhaps  without  any 
definite  intention.  Therefore  with  some  reluctance,  but  bound  down  by  the 
authorities,  I  decide  that  there  is  not  sufficient  in  tliis  residuary  disposition  to 
exempt  it  from  the  payment  of  debts."  The  next  evening  the  Master  of  the 
Rolls  observed,  that  the  subject  of  the  residuary  clause  vnis  not  specifically  the 
[  841  ]  residue  of  the  personal  estate  not  by  the  testator  otherwise  given  and  dis- 
posed of;  and  the  testator  had  made  all  his  real  estate  a  fund  for  the  debts ; 
therefore  It  was  the  residue  of  the  very  fond,  which  he  had  created  for  his 
debts. 
DeviMe  in  iru$t  'n  BrUga  ▼.  PhiUipiy  6  Ves.  567.  B.  by  his  will  devised  estates  to  trustees 
to  9eU  and  pay  in  trust  to  sell,  with  power  in  the  mean  time  to  pay  off  the  mortgage  then 
of  plate  Jak^'  affecting  the  same ;  and  for  that  pnfpose  to  take  op  money ;  and  confine 
Jooms,  orJ  otiier  or  restrain  such  new  mortgage  to  such  parts  of  the  premises  which  were  not 

legaeie$.  Desire  intended  to  be  disposed  of;  and  which  would  be  very  ample  to  answer  both 

that  lattev   •£- 

gaciee  {except    ?^V^^*  >  <"><!  ^'^^  the  money  arising  from  such  sale,  in  the  first  place  to 

heir-home)  be    pay  off  all  his  just  debu,  except  the  said  mortgage,  and  a  cliarge  of  4000/. 

MuUat^e^'  to  his  sisters,  which  by  his  settlement  was  provided  for  and  directed  to  be  paid 

out  of  another  fund,  and,  in  the  next  place  to  raise  and  pay,  &c.  The  testator 
then  went  on  to  dispose  of  the  residue  of  the  money  arising  from  the 
sale,  and  also  of  that  portion  of  his  estates  which  should  remain   unsold  for 
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gcbendly  resolves  itself  into  a  question  of  intention,  either  enatmhered^  <m 

,.    ,  deficiency  qf 

express  or  implied.  penowi  asBeu. 


the  purposes  aforesaid.    He  then  doTised  plate,  books,  and  fbrnitnre  as  heir-   <^  rf  reMu 
looms,  and  beqoeathed  several  legacies,  concluding  his  will  tfaas :  ''  All  which  (excmf  osa/Sre- 
said  last-mentioned  legacies  I  desire  may  be  paid  ont  of  my  personal  estate   aaid)  to  wifey  no 
(except  that  part  given  as  aforesaid  for  heir-looms) ;  and  all  the  rest  and  residue  ''*']'^*^  ^ 
of  roy  said  personal  estate  (except  as  aforesaid)  I  give  and  bequeath  to  my  said 
dear  wife,  whom,  together  with  the  said  trustees,  I  appoint  executrix  and  exe- 
cutors of  this  my  wiU.**    Upon  an  issue  directed  devUtmi  vel  non,  tlie  will  was 
established.    The  cause  coming  on,  on  the  equity  reserved,  the  only  question 
was,  whether  the  personal  estate  was  exempt  from  the  debts.    In  favor  of 
that  eonstmction  of  the  will  it  was  contended,  that  it  was  the  case  of  a  devise 
of  particular,  excepted  estates,  not  by  way  of  charge,  but  to  be  sold  and  abso- 
lutely disposed  of;  that  simple-contract  debts  were  in  this  respect  legacies ;  a 
bounty  to  the  creditors ;  who  had  not  before  the  means  of  coming  at  the  real 
estate ;  that  the  bequest  to  the  wife  was  as  residuary  legatee,  and  not  as 
executrix  ;  that  the  words  '^  except  as  aforesaid"  in  the  residuary  disposition 
were  material ;  shewing  that  the  residue  intended  was  the  residue,  subject 
only  to  a  deduction  in  respect  of  the  legacies  given  out  of  the  personal  estate, 
affording  also  an  irresistible  inference,  that  the  personal  estate  was  to  go  to 
her,  subject  to  no  other  charge;  and  that  the  debts  were  to  go  ont  of  the  real 
estate.  Et  per  Master  of  the  Rolls,    There  is  certainly  room  for  conjecture  that 
this  testator  did  mean  to  throw  the  whole  of  the  debts  upon  the  real  estate. 
But  it  is  only  a  probable  conjecture ;  there  Is  no  certainty,  no  clear,  unam- 
biguous intention  to  be  collected  from  the  whole  will,  that  he  meant  thai ;  and 
there  is  no  distinct  difference  between  this  case  and  Taii  v.  Ncrtkunck.    Very 
small  differences  miglit  be  pointed  out;  but  such  as  would  form  no  guide  for 
other  cases;  and  leadhig  to  ponle  and  confuse,  rather  than  to  give  assistance      • 
to  those  who  might  be  called  upon  to  advise  as  to  the  construction  or  frame 
of  wills. 

His  Honor  contimied :— '<  There  is  in  this,  as  in  many  cases,  a  very  different  Jtferenee  frttm 
provision  for  the  payment  of  all  the  testator's  debts  by  the  sale  of  real  estates,  directum  to  jwy 
There  is  no  provision  for  the  payment  of  the  funeral  expences,  I  tliink,  the  \!!!^^UiUe^^ 
omission  of  that  has  had  fbll  as  much  weight  in  some  of  the  late  cases  as  is  Semb, 
dne  to  it    Perhaps  it  is  true,  as  stated  by  Lord  Hardwiclie,  that  it  is  more  a 
phrase  of  form,  than  indicating  a  settled  intention ;  and  that  either  the  Inser- 
tion or  omission  of  it  means  little.    This  testator  then  proceeds  to  give  par-  j)^^  ^^  |^^^. 
ticolar  legacies  out  of  the  real  esUte;  and  it  is  said,  to  be  clear  those  legacies  cie$  distUigmith' 
mwMt  come  ont  of  that  and  no  other  fund ;  true ;  for  they  have  no  existence  but  ^ 
by  the  wiU,  aad  mast  eome  out  of  the  fbnd  the  testator  points  out.  But  the  debts 
bave  a  separate  and  independent  existence.    The  testotor  disposes  of  some  part 
of  his  personal  estate  as  heir-looms ;  and  gives  certain  legacies,  directed  to  be 
oat  of  the  penonal  estate.    It  is  said,  thai  shews,  the  debts  are  to  be 
I  OQt  of  the  real  estate.    The  intention  appears  with  no  degree  of  certainty. 
He  might  have  meant  only  to  disttngnish  those  legacies  from  the  other  legacies 
to  be  paid  out  of  the  real  estate.    No  clear  intention  appears  to  make  a  dis- 
tii^otioii  between  debts  and  legacies ;  and  that  the  latter  only  shall  come  out 
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The  first  case  we  meet  wkh  of  this  kind  is  that  of  Gcdton 
V.  Hancock  (o).     There  the  defendant's  lalie  husband,  btkig 

(e)  «  Mk.4Mj  Tide  ».  €.  RMgw.  Rep.  991. 


of  the  personal  estate.    It  U  said  the  words  ^  excq^t  a»  aforesaid/  refer  to 

those  few  legacies  immediately  before  givM.    3%a^,  is  dear  miscoDstriictioa. 

They  refer  to  what  is  immediately  before  mentioned,  via.  what  is  excepted  for 

heir-looms.    In  Tait  ▼.  Lord  Northwick  there  was  more  room  for  arguing,  that 

the  residaary  clause  had  reference  to  the  two  iegaciea  immediately  before  gtvea ; 

but  it  was  held  to  mean  the  general  residue ;  that  it  must  be  taken  as  such ; 

and  must  be  subject  to  every  thing  naturally  a  charge  upon  the  fund,  of  which 

it  is  the  residue,  though  the  testator  does  not  distinctly  enumerate  every  thing 

payable  out  of  it    The  residuary  legatee  cannot  take  the  fund  except  after 

discharging  every  thing  payable  out  of  it.    Upon  the  whole  of  tkia  will  there  is 

no  indication  plain  of  an  intention  to  exonerate  the  personal  estate  from  the 

omission  to  provide  for  the  funeral  expences.    I  rather  conjecture^  that  the 

testator  did  intend,  that  the  real  estate  he  had  set  apart  should  be  devoted  to 

the  payment  of  his  debts.    I  could  not  be  certain,  that  I  might  not  be  mistaken 

even  in  privately  supposing  that,  but  there  is  no  ground,  upon  which  I  can 

judicially  collect  a  settled  intention." 

WiU  dir€H$         The  next  case  also,  is  one  yrherein  tlie  personal  estate  was  held  not  to  be 

Mmpk'^tract   exempt  from  the  payment  of  debts,  ^nd  must  therefore  be  classed  under  tkia 

Jnt  of  penon-  ^'^^'^^on  of  the  note.    The  testator  devised  his  real  estates  to  several  persons 

aliytandorderg  for  their  lives,  with  remainders  in  strict  settlementi    He  then  be<|ueathed 

hi^^^ha*d^^^Md  '^S^^^^S  <^n<l  S*^^^  bis  personal  estote  to  W. M.,  he  paying  thereout  aU  and 

fHortgageOf  to     singular  legacies,  and  all  the  testator's  funeral  expences  and  simple-oontraci 

contHlnUe  pro*  debts.    The  testator  then  recited  that  he  had  borrowed  several  sums  of  monejr 

did/^mpoKvrs  ^'^  mortgage  to  pay  for  the  above  estates,  and  that  he  was  minded  that  the 

truttee  to  mart-  whole  should  be  discharged  in  equal  proportions  by  the  respective  devisees^ 

gagereale$tate$  fy^  which  purpose  he  ordered  that  all  such  sums  as  the  said  devisees  for  \if^ 

all  debts  and  le*  should  respectively  pay  off,  sliould  be  a  debt  and  charge  against  the  whole  of 

gacie$.    Per-     such  estates  in  favor  of  the  person  or  persons,  his  and  their  executors,  &c.  sa 

^     of?  paying  off  <uid  discharging  the  same,  and  he.  directed  the  next  taker  of  the 

dthts*  ^^^^  estates  under  his  will,  to  repay  such  sums  of  money  as  his  predecessor* 

iVom  time  to  time  should  have  so  paid  off  and  expended,  to  such  person  or  per  * 
sons,  and  in  such  manner  as  his  predecessor  should  direct,  deduetkig  freili, 
time  to  time  the  due  share  or  proportion  of  such  preceding  laker,  until  the 
whole  of  such  sum  or  sums  of  money  should  be  paid  off ;  and  the  testator 
directed  the  same  course  to  be  used  by  each  of  the  takers  in  succession,  until 
the  full  payment  of  the  said  mortgages ;  it  being  his  will  thai  no  part  of  hit 
estates  should  be  sold.  W.  M.  was  appointed  executor.  By  8  oodicil,  the 
testator  substituted  the  defendant  as  a  trustee,  in  the  place  and  stead 
of  the  trustee  appointed  by  his  will,  and  declared  that  the  said  defendWit 
and  his  heirs,  should  and  might,  in  order  to  raise  money  for  the  pigment 
of  all  and  singular  his  debts  and  legacies  with  all  convenient  speed,  mort* 
gage  (with  the  approbation  of  the  taker  for  the  tima  belpg  of  the  slid 
estates,  according  to  the  said  will)  a  competent  part  ef  his  said  freeholds 
estates  for  so  much  money  as  should  be  nefiessary  for  that  purpose.  W,  M. 
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seised  in  fee  of  an  estate,  and  having  borrowed  a  sum  of 
money »  gave  a  bond  for  it,  dated  May  19,  17S4,  and  a  mort- 


to  whom  the  personal  estate  was  bequeathed  by  the  will,  insbted  that  the 
testator  haviog  by  the  codicil  totally  varied  the  order  of  funds  for  the  pay- 
ment of  his  debts,  not  having  there  distingnished  between  his  simple  contract 
and  mortgage  debts  as  he  had  done  in  his  will,  but  had  given  power  to  the 
defendant,  who  was  not  executor,  to  raise  by  mortgage  of  the  freehold  estate* 
so  much  as  shoald  be  necessary  for  the  payment  of  dU  his  debts  and  legacies  ; 
he  had  exhibited  an  evident  Intention  to  throw  the  whole  burthen  of  debts  on 
hb  freehold  property,  and  to  exempt  the  personal  fund. 

Tho  Master  of  the  Rolls  said,  there  was  no  reason  whatever,  either  of  jus-  Jmigwuni* 
tlce  or  convenience,  to  induce  him  to  depart  from  the  rule  laid  down  by 
Lord  Thnrlow,  in  Ancaater  v.  Mayer ;  requiring,  that  in  order  to  exonerate  the 
personal  estate,  there  should  be  either  express  words,  or  a  plaud  indication 
of  that  intention.   Indeed,  his  Honor  wished  the  rule  had  been  still  more  strict  ^ 
and  that  nothing  but  express  words  had  been  permitted  to  alter  the  course  and 
order  of  the  law.     Originally  the  rule  was  so.    Lord  Nottingham,  in  Pop/.om 
▼.  BamJUldy  had  expressed  himself  thus :  <'  The  law  charges  the  debts  upon      f  843    1 
the  personal  estate ;  and  nothing  can  discharge  it  but  e^^usive  and  expressly 
negative  words,  whether  in  the  case  of  h€gre$  factuM  or  hares  nahu,"    However, 
after  the  cases  that  had  been  decided,  it  was  too  late  then  to  say  it  was  not 
open  to  the  court  to  collect  from  the  whole  will  an  intention  to  exonerate  the 
personal  estate :  though  that  intention  was  not  expressed  by  any  positive  and 
exclusive  words.    In  the  case  before  the  court,  his  Honor  thought  there  was 
not  that  plain  indication  of  intention,  which  Lord  Thurlow's  rule  required* 
By  directing  that  the  executor  to  whom  all  the  personal  estate  was  given 
should  pay  thereout  all  the  legacies,  funeral  expences,   and  simple-contract 
debts,  primA  facie  there  was  some  appearance  of  an  intention  that  the  testator 
did  not  mean  the  personal  estate  to  be  liable  to  debts  by  specialty.    But  that 
aloipe  upon  the  authorities  was  not  sufficient.    There  must  be  a  charge  clearly  There  nnut  he 
and  distinctly  upon  the  real  estate,  to  make  it  liable.    The  testator  had  not  ^l^^  ^  ^w- 
in  direct  terms  made  any  charge  upon  the  real  estate,  but  he  took  it  for  granted,  ^^^  ettate  tp 
that  the  real  estate  wouftl  be  called  upon  for  bond-debts  and  mortgages,  and  inake  it  tiabie* 
his  object  was,  to  secure  an  equal  distribution  of  the  burthen  among  the  several 
devisees,  who  were  to  take  the  real  estate  in  succession ;  and  no  other  object 
whatsoever.    His  intention  was  not  to  favor  the  executor  taking  the  personal 
estate  against  those  taking  the  real  estate ;   but  to  take  care,  that  those  who 
were  to  take  the  real  estate,  as  against  each  other,  should  bear  the  burthen  in 
equal  proportions. 

The  testator  directed,  not,  that  all  the  specialty  debts  and  mortgages  should  DirecHon  wMeh 

be  paid  out  of  the  real  estate,  but  that  such  siuns  as  any  of  the  devisees  ^^f  ^9  ^ 

nMde  wuier 
should  pay  should  be  a  charge  against  the  whole  real  estate,  and  this,   the  t'ltoi  th^  Mte 

Master  of  the  Rolls  said,  was  the  whole  intention  apparent  on  the  will.    Then  *oere  to  come 

it  was  contended,  that  the  codicil  operated  as  a  real  exoneration  both  from  ^    not'eninljfk 

the  debts  and  legacies.    The  codicil  contained  as  complete  a  provision  for  all  to  exempt  per* 

debts  and  legacies  as  could  be ;  the  trustee  had  power  to  mortgage  for  their  '^^  /viuf. 

payment.    But  this  was  nothing  more  than  was  the  case  in  Tait  v.  Nortkmick, 
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gage  for  the  same  sum,  on  the  13th  of  June  following;  -and  on 


This  case  was  hardly  so  strong  in  that  respect,  for  there  were  more  circam- 
stances  in  that  case,  from  which  it  might  have  been  argued,  that  the  testator 
conld  not  have  had  in  contemplation  to  bnrthen  his  real  estate,  merely  in  aid 
of  the  personal.  At  most,  this  was  but  the  same  case,  and  could  not  be  con- 
tended for  higher  than  as  equivalent  to  that ;  and  there  Lord  Hosslyo,  adher- 
ing to  Lord  Thurlow's  rule,  said  expressly,  that  the  most  anxious  provbion  for 
payment  of  debts  out  of  the  real  estate  would  not  be  sufficient  to  exonerate 
the  personal  estate.  Sir  W.  Grant  was  therefore  of  opinion,  that  there  was 
no  exoneration  of  the  personal  fond  in  this  will  before  him.  fVaimm  v.  Brtcfc- 
trood,  9  Ves.  447. 
Tru»Uet  ex-  Neither  a  charge,  nor  a  direction  to  sell,   nor  the  creation  of  a  term  for 

pre$8ly  em-  payment  of  debts,  will .  exempt  the  personal  estate  from  that  burthen.  Tlie 
debts  and  lega'  ^'^'  which  gave  rise  to  the  decision,  or  rather  the  confirmation  of  the  law  in 
eiea  by  felling   those  particularx,  was  this  :— C.  T.  devised  his  freehold  manors,  &c.  subject 

timber,  selUng  j^  ^^^,1^  mortgages  and  incumbrances  as  then  were,  or  at  the  time  of  his  de- 

estate,  or  other-  V«.  i 

wise,  as  they    cease  might  be  affecting  the  same,  and  to  the  payments  of  bis  debts  and  legacies 

should  think  thereinafter  given  to  the  defendant  for  1000  years ;  and  subject  thereto,  he  gave 
non  of  versonal  ^^^  '^*^  manors  to  his  eldest  son  for  life,  with  remainders  In  strict  settlement. 
fund.  The  wtH  then  declared,  that  the  said  term  was  so  limited  to  the  said  trustees 

upon  trust,  in  the  first  place,  to  raise  the  sum  of  10002.  for  his  eldest  daughter* 
and  upon  further  trust  to  sell  such  part  of  his  freehold  as  they  should  think 
proper,  in  order  to  pay  off  and  discharge  all  mortgages  and  incumbrances,  if 
any,  of  his  said  estates,  and  all  his  debts  and  legacies,  and  particularly  what 
should  be  due  to  his  wife  for  any  arrears  of  the  annuity  given  to  her  by  the  tes* 
tator's  uncle*s  will.  The  will  concluded  by  a  bequest  of  furniture  to  the  testator's 
wife,  and  gave  all  the  rest  and  residue  of  his  personal  estate  of  what  nature 
or  kind  soever,  unto  such  one  of  his  sons  as  should  at  the  time  of  his  decease 
happen  to  be  his  eldest  son,  and  entitled  to  the  possession  of  his  freehold 
estates  devised  by  the  will,  and  appointed  the  testator's  wife,  the  trustees,  and 
the  plaintiff,  (who  was  the  testator's  eldest  son  at  the  time  of  his  death)  excr 
enters.  By  a  codicil,  the  testator  empowered  the  trustees  to  fell  timber  or 
£  844*  ]  other  trees,  growing  on  any  of  his  estates,  (except^  in  Weald  Park)  for  or 
towards  raising  money  to  pay  off  and  discharge  the  mortgages  and  other  in- 
cumbrances, affecting  any  of  his  estates,  and  also  his  debts  and  legacies . 
and  he  willed,  that  his  said  trustees  should  raise  such  money  eitlier  by  the 
ways  and  means  directed  by  his  will,  or  by  sale  of  timber,  or  by  all  <tt  any 
of  such  ways  or  means  as  to  them  should  seem  meet*  There  was  also  another 
codicil,  but  the  same  was  Irrelevant  to  the  question  in  dispute.  The  bill 
prayed  that  a  sufficient  sum  might  be  raised  by  sale  of  the  real  estate,  or 
of  the  timber  thereon,  to  pay  the  debts  and  legacies,  according  to  the  will, 
to  be  applied  in  tlie  exoneration  of  the  personal  estate.  Sed  per  Sir  William 
Grant,  M.  R.  :— 
Neither  eharge      The  personal  estate,  being  the  proper  and  primary  fnn<|  for  the  payment 

ifor  direction  to  ^f  debts  and  legacies,  can  be  exempted  only  by  express  declaration,  or  plain 
Si'U,  nor  crea-         ,  .        ,  .*        .         «  .  ««    '         ..  ..    .        • 

tion  of  term      ^^"  unequivocal  manifestation  of  intention.    The  question  generally  is,  whe- 

for  debts,  will  ther  there  is  sufficient  evidence  of  such  intention.    It  is  agreed,  tliat  neithef' 
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the  lltb  December,  n28,  made  his  willy  by  which  be  devised 


a  charge  upon  the  land,  nor  a  direction  to  sell,  nor  the  creation  of  a  term  for  exempi  ptf" 
imyment,  will  exempt  the  personal  estate.    There  is  in  this  will  a  charge  of  ''''*^*^* 
debts  and  legacies  ;  and  a  term  created  for  payment  of  them ;  bnt  there  is 
nothing  particular  in  the  manner  of  making  that  charge ;  or  the  mode,  in  ^ 

which  the  trosts  of  the  term  is  declared;    nothing,   denoting,  tliat  the  tes- 
tator intended  the  land    to  be  the  primary,    still   less  the  exclusive,   fund. 
Then,  it  is  contended,  that  the    interference  might  arise  from  tlie  manner  of 
giTing  the  personal   estate:    but  there  is  nothing  except  the   common  resi- 
duary clause :  *<  all  the  rest  and  residue  of  my  personal  estate  of  what  nature 
or  kind  soever  ;**  not,  **  all  my  personal  estate,"  not  '*  all,  which  I  have  here- 
inbefore disposed  of:"  or  any  other  of  those  forms,  which  in  several  cases 
have  been  held  to  denote  an  intention  to  give  the  personal  estate  as  a  specific 
bequest    Indeed,  here,  the  residoary  legatee  could  not  take  specifically  what 
might  be  left,  after  separating  from  the  personal  estate  the  particular  articles 
pven  to  the  widow;  as  it  is  admitted,   that  there  is  a  charge  of  uncertain 
amount,  which  must  necessarily  fall  upon  it :  viz.  the  faneral  and  testamen- 
tary expences ;   aflfording  the  inference,  that  he  did  not  intend  to  give  his 
personal  estate  as  a  specific  bequest.    Upon  the  general  scope  of  the  will  there 
is  nothing  leading  me  to  suppose,. the  te8tator  meant  to  increase  his  personal 
estate  at  the  expence  of  his  real :  on  the  contrary,  there  is  a  direction  that 
any  sums  he  may  be  entitled  to  as  personal  estate,  charged  upon  real,  shall  be 
extinguished  for  the  benefit  of  the  person,  entitled  to  the  real.    The  personal 
estate  is  not  given  to  any  one  by  name,  but  it  is  to  such  son  as  shall  be  the 
eldest  at  hb  decease ;  and  who  in  that  character,  he  supposed,  woold  be  en- 
titled to  the  real  estate.    The  very  circumstance,  that  the  residuary  legatee  is 
first  taker  of  the  real  estate,  has  been  sometimes  held  a  ground  for  exempting 
the  personal  estate.    However,  it  is  enongh  to  say  there  is  not  upon  this  will 
•nfficient  evidence  of  the  testator's  intention  to  exempt  it.  Tower  ▼.  Lord  Rons,  .    . 

18  Ves.  ]S«. 

In  Aldridge  ^.Lard  WalUcourt^  iBall  &Bea.  SI  2,  Joseph  Blake  devised  all  Permud  uMU 
his  lands  (subject  to  the  payment  of  his  jnst  debts,  funeral  expences,  and  fj^jj^y^  |cii«« 
several  portions  afterwards  charged  for  his  daughter)  to  trustees,  upon  certain  tm^g  d^wghtetf 

trnsts :  and  after  limiting  estates  in  the  lands  to  several  persons,  he  directed  1'''*"*^  /""^  ^ 

nr  pwntttt  m 
the  trustees,  within  a  reasonable  time  after  his  decease,  by  sale  or  mortgage,  ^jfj^cktEtgtA 

or  out  of  the  rents  and  profits  of  the  lands,  to  raise  3000/.  for  his  daughter,  &y   ihit  wiU  en 
Lady  Errol,  4000/.  for  his  daughter  A.  M.  Blake,  and  4000/.  for  his  daughter  ]^f^  iI^J^'m- 
H,  L.  Blake,    he  appointed  his  son,  T.  H.   Blake,   his  executor,   and  be-  ther  wwd9  nef 
queathed  him  all  his  personal  estate,  in  trust  for  such  purposes  as  he  (the  oppereiiftelcii- 
testator)  should  appoint.    By  a  codicil,  the  testator,  after  reciting  the  bequest  a      ^ 
he  had  made  of  hh  personal  estate,  directed  his  executor  to  hold  the  said  per- 
sonal estate,  in  trust  for  the  testator's  daughter,  A.  M.  Blake.   The  executor 
applied  the  personal  estate  in  part  payment  of  the  testator's  debts ;  and  one 
question  was,    whether  that  was  a  right  application  of  the  personal   fund, 
which,  it  was  contended,  he  held  in  trust  for  A.  M.  Blake  ?    Lord  Manners, 
after  stating  that  he  collected  three  propositions  from  the  decided  cases, 
liamely,  1st,  'That  the  in^ntion  of  the  testator  must  appear  from  the  will  itselff 
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Ae  estate  m  fee,  which  he  laid  tbufi  mortgsig^if  and  also  ad 
estate  for  three  lives^  to  the  defendant  his  wife,  and  made 


^— M^— i— ^— ^^^a^      I  I   II   I      ^— ^<h      llBim    < 


and  not  from  extrinsic  circamstances ;  ltd.  That  the  personal  estate  being  the 
fond  primarily  liable  to  debts,  the  intention  of  the  testator  to  exonerate  it 
most  clearly  appear ;  and,  Sd,  That  neither  a  mere  charge  of  debts  on  the 
real  estate,  or  a  mere  gift  of  the   personal  estate,  was  of  itself  sufficient  to 
discharge  the  personal  estate  as  the  primary  fund ;— inqoired  if,  in  the  case 
before  him,  there  was  any  thing  more,  than  a  charge  on  the  real  estate?    la 
the  beginning  of  the  will,  the  testator  charged  the  real  estate  with  the  payment 
of  his  debts^  and  at  the  condnsion,  he  bequeathed  his  personal  estate  to  his  son,^ 
in  trust  for  his  daughter^  for  whom,  in  a  former  part  of  the  will,  he  had  made 
a  proTision.    But,  in  order  to  exonerate  the  personal  estate,  it  was  requisite 
something  more  should  appear,  as  it  was  admitted,  that  the  mere  charging. the 
real  estate  only  made  it  ancillary  to  the  personal,  in  payment  of  debts.  There  was 
a  proTision  for  other  parts  of  the  testator's  family,  which  tended  to  confirm 
this  opinion,  namely,  where  he  directed  his   trustees,  by  sale  or  mortgage  of 
his  estates,  to  raise  the  portions  of  his  daughters ;  for  it  was  remarkable  that 
he  made  no  such  provision  for  the  payment  of  his  debts  and  legacies,  and 
the  personal  estate  was  given  to  a  daughter,  who  was,  in  another  part  of  the 
will,  provided    for.    Considering,  then,  the   rules  which  had  governed  deci- 
sions on  this  subject,  Lord  Manners  thought  that  this  was  one  of  the  slightest 
cases  that  had  ever  come,  before  the  Court ;  it  was  nothing  more  than  a  charge, 
and  if  he  were  to  hold  that  the  personal  estate  was  exonerated  from  the  debts, 
he  should  decide  contrary  to  the  rule  laid  down  by  Lord  Thurlow,  in  Anetuier 
▼.  Mayefy  which  had  been  so  fully  established  by  all  the  subsequent  decisions. 
Adhering,  therefore,  to  those  rules,  his  Lordship  was  of  opinion,  that  in  the 
case  before  him,  the  personal  estate  was  the  primary  fund  to  discharge  the 
debts. 
I2e«l  estate  to        In  another  case,  M.  B.  widow,  by  her  will  devised  her  lands  of  Ballyked 
^  y^»  ^"^ff  to  the  defendants,  and  ordered  them,  immediately  after  her  decease,  to  sell 
JsS«^  mW,  m  ^^  *^'^  ^^^  ^®  ^®  ^^^^  advantage,  the  money  arising  from  such  sale  to  be 
dbfer  Agwt^      applied  in  the  manner  thereinafter  mentioned.  Thewill  then  proceeded  thus  :— 
7**52152-.**  "  In  t'*®  fi****  place,  I  desire  that  my  funeral  expences,  and   the  debts  which 
^Imi^i^  trmiee*  ®^®  at  the  time  of  my  death,   may  be  paid  out  of  such  purchase-money. 
^**?^f*'^  ^    Secondly,  I  order  and  direct,  that  the  sum  of  ^— -,  (then  followed  bequests  of 
TrrwHontmr    ^^^^  "™^'  ^^^"^  ^  different  persons),  who  were  all  creditors  of  my  late  bus- 
MMfr/wal  jlrsf  band,  be  paid  them  by  my  said  trustees  and  executors,  without  interest"   Then 
^ffit$9ti§it         followed  pecuniary  legacies  to  M'Cleland  and  Orr,  who  were  relations  of  the 
testatrix ;  and  to  her  executors  201.  each,  in  compensation  for  their  trouble ; 
adding  "  the  said  several  sums  to  be  paid  by  my  said  executors  and  trustees,  out 
of  the  money  arising  from  the  sale  of  my  said  lands,  which  I  do  order  to  be  sold 
with  all  convenient  speed  after  my  decease ;  and  such  of  the  said  purchase-money 
as  shall  remain,  after  paying  the  said  legacies  and  the  execution  of  this  my  will, 
I  bequeath  in  the  following  manner,"  (which  the  will  then  proceeded  to  dispose 
6f.)    M.  B.  died  possessed  of  some  personal  property,  which  the  above  will 
did  not  embrace.    The  bill  was  filed  by  her  next  of  kin,  suggesting  that  the 
intenfion  was  to  turn  the  real  estate  into  personal,  and  to  exonerate  the 
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h^  8okr  exectfkiiz.    In  17S4^  the  testator  pureAaeed  one  moiety 
of  the  reversion  in  fee  of  the  Ufe-hold  eMtaie^  and  tibe  other 


fioii  til  deto,  legftcies,  waA  f^menk  apeaees.  SM  p«r  Lotd  ftete- 
daky  C— '^  ExMpf  HV66  r.JtiuBf  there  w  not,  I  appfehettd,  a  siagte  eafte  iti 
tiUch  it  Ina  been  held,  that  peraonal  eslale  It  exennpt  from  paymeat  of  dabU 
Midlhhieral  «Kpeaon,  without  ekprew  n^otds  for  the  purpose,  except  in^ef^ 
peffioiiBi  estate  has  beea  given  as  a  speeiio  legacy ;  for  ifit  is  glTeii  in  ttomtt 
which  do  not  imply  diat  It  was  intended  as  a  specific  legacy,  it  is  not  held  ta 
be  exempt  from  the  ciiavgev  wMch  the  law  Imposes  on  it.  Many  cases  hawe  SpeeiJU  beqw£$t 
gdne  npoD  nice  distfaietlaw  of  the  word  **  fesldne,"  whether  It  meant  residue,  ^  rtiUM. 
after  answering  die  payment  of  debts  and  legacies^  or  resMne,  after  tsldng 
ont  of  the  fund  certain  specific  parts*  Bnt  every  specific  legacy  to  ex- 
empt from  payment  of  debts,  if  there  be  a  sufficient  fond  of  an^  hind 
liable  to  the  debts;  for  instance,  if  part  of  the  pertonal'  estate  be  giren 
as  a  specific  legacy^  and  the  real  estate  to  left  to  descend  to  the  heir,  the  pei^ 
sonal  estate  not  specifically  given  is  first  applied ;  bat  the  specific  legatee  to 
eatltled  to  haire  the  debts  which  bind  the  heir  satisfied  ont  of  (he  real  estate, 
ab  for  as  it  will  extend.  Therefore,  the  ground  of  all  the  cases,  eseept 
IF«d6T.  JoRSf,  has  been,  that  the  terms  of  the  dtopositlon  contained  ht  the 

were  either  exprem,  or  such  as  to  nlise  a  presamption  that  the  testntor  [  846  ] 
It  to  make  the  personal  estate  the  sabjeet  of  a  specific  bequest,  and  there^ 
fore  not  liable  t»  debts  beeanse  specifically  given  as  a  legacy*  Except  that 
case,  I  know  of  none  where  the  personal  estate,  not  given  as  a  specific  legacy^ 
has  been  haM  exempt  from  the  charges  wUch  the  taw  tanpnses  on  It,  wftinint 
exprem  wofds  denoting  the  Intent. 

**  The  difihrem;cr  between  ndlractlon  to  sell  real  esliite  ont  and  out  (eftha^  DUtkutitm  be- 
dtoposhig  of  the  residue,  or  leaving  it  to  go  to  the  heir),  and  cHUrglng  it,  ^^i/'*!!]^^*^ 
his,  I  take  to,   been  long  exploded  as  to  its  effect  in  exempting  the  per*  charge  for 
sonaHy*   [See  a  sunitor  observation,,  t  Bail  Sc  Bea.  5f7.]    If  I  davlae  an  estate  dcbU  eaytodnll 
to  be  sold  to  pay  debts,  and  then  the  surplus  to-A.B.,  A.  B.  bns  a  right  to 
prevent  the  sale,  peying  the  debts  for  which  it  Is  to  be  sold ;  and  therefore  H 
to  as  asnch  a  devlsn  to  A.  B.  as  If  given  fo  A«  B.  snb|ect  to  these  churges,  anrf 
in  effect,  nothing  move  than  a  charge.    But  if  a  dh^osition  to  nmde  of  real 
dslate,  demenstaatlve  of  an  mient  that  it  MAt  change  its  nature,  stod  h^  made 
personal,  and  fottowthe  Ihte  of  the  personal  estate,  a  different  constmctiotf 
mny  be  given,  beeanae  foe  testator  hsn  shewn  an  intention  that  the  Whole 
should  go  togefiier,  and  should  go  as  perMHial.    I  mentioned  during  the  argu* 
meat,  the  case  of  ihiraart  w^MoHmux,  iVes.  390,  as  a  case  of  that  descrip*  y  money  eai$' 
tlon,  where  the  testafor  gavehto  real  estate,  and  then  his  personal  estate,  to  ^^^Tj!^ 
tmsteee ;  and  the  terms  in  which  he  made  these  dispositions  induced  the  con^  ^  ^j^  pirmn 
stmctfonr  that  he  meant  to  Mend  the  money  arising  from  foe  sale  of  hto  real  fltty»  il  to  eae 
estate  with  his  penonalty,  and  to  make  the  whole  one  fond,  and  dispose  of  It  ^J^!ilg!Su  ^ 
accordini^y.    Looking  into  thia  will,  I  see  dispositions  in  it,  which.  It  may  be  daui 
contended,  are  to  be  satisfied  only  out  of  the  real  estate,  such  as  the  direib* 
tinns  to  pay  certafai  sums  to  the  crediton  of  the  tote  husband  of  tbe  testatrix. 
laiese  am  eharfas  made  by  thto  Mdy,  vrtikh,  id  their  nature,  as  debts,  could 
tm  nffnt  hatf  peraonal  estate  in  any  degree  wifolever;  they  nre  smns  for " 
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OUT  OF  WHAT  FUND 


m6iety  in  1737,  and  died  soon  after  without  making  aiiy  alter- 
ation in  bis  will. 


wbich  I  apprebpod  she  was  not  in  the  nature  of  a  debtor,  and  her  dbpotUioii 
in  favor  of  the  creditors  is  a  legacy  to   them.    The  duty  of  the  defendants,  as 
execatorsy  is  to  pay  the  testatrix's  debts,  her  funeral  expeneet,  and  probate 
of  the  will,  out  of  the  personal  estate,  the  receipt  of  which  charges  them  as 
debtors  to  the  creditors  of  the  testatrix.— Are  they  to  reimbarse  themielves  these 
sums  [namely,  the  faneraland  probate  expences]  ootof  the  money  to  be  raised 
by  sale  of  tlie  real  estate  P    I  do  not  think  there  are  sufficient  words  to  raise  an 
implication  of  intent  to  exempt  the  personalty  from  these  charges.    On  die 
whole,  it  is  impomible  to  raise  a  presumption  in  favor  of  the  next  of  kin. 
There  seems  no  parpose  for  constituting  these  persons  executors,  except  thai 
^  eoUeeting  the  permmaUyy  and  upp^iiif  it  in  esecuHim  rf  the  tritt.    The  per- 
sonal estate  must  therefore  be  a  fund  in  the  hands  of  the  executors,  applicable 
to  the  payment  of  the  foneral  expences^  debts,  and  legacies.'*    M^CVdemd  v. 
8ha»^  8  Sch.  &  Lef.  538. 

.  II.  Under  the  second  division  of  this  note,  may  be  ranked  the  case  of  BwtU 
▼.  BhmdeU,  1  Meriv.  193,  5.  C.  18  Ves.  494,  though  with  reference  to  principle 
it  may  perhaps  be  more  appropriately  classed  under  the  first.  The  Noble  Lord 
who  decided  the  case  went  fully  into  the  subject  and  with  great  clearness  and 
precision  examined  the  principal  antiiorities.  The  length  of  his  elaborate 
judgment,  and  the  general  importance  of  tlie  doctrine,  will,  it  is  presumed, 
form  the  best  apology  (if  any  be  needed)  for  the  detailed  statement  of  the 
merits  of  the  case,  which  it  is  deemed  essential  to  insert  here;  and  when  it  is 
remembered,  that  the  original  report,  as  admirably  supplied  by  Mr.  MerivalCy 
occupies  nearly  fifty  pages,  the  extent  of  this  compressed  epitome  will  not 
excite  surprise. 

H.  B.  made  his  will,  from  which  the  following  are  extracts,  numbered  merely 
for  the  sake  of  reference : — First,  I  direct  my  funeral  expences  to  be  paid ; 
2d.  I  give  to  my  son  Charles,  and  my  daughters  Catherine  and  Elizabeth  the 
sum  of  SOOOL  each ;  5d.  I  direct  that  my  Mid  funeral  expences  and  legacies 
be  paid  out  of  such  monies  as  I  may  have  by  me  at  the  time  of  my  decease^ 
ssnol  eiiaie  to  ^ther  at  Ince  or  in  the  Liverpool  Bank ;  4th.  I  give  the  sarplus  to  arise  tbere- 
eon^  who  teas  from,  after  payment  of  the  eeid  funeral  expences  and  legacies  unto  my  said 
^  other  lattdi  ^^  ^^^  daughters  sliare  and  share  alike;  5th.  I  devise  my  manors  at  Lockslock 
uet  m  eaee  ^ex-  (to  trustees)  for  the  term  of  500  years,  in  trust,  out  of  the  rents  and  profits  to  pay 
*"^^^*  my  debts,  and  also  all  such  annuities  or  legacies  as  are  hereinafter  mentioned, 

I  o^i  j  ^^  which  I  may  hereafter  specify  in  any  codicil  under  my  hand ;  6th.  I  give,  &c. 
(here  the  testator  gave  legacies  to  his  grand-children);  7th.  I  give  to  each  of 
my  said  trustees  3001,  for  their  trouble ;  8th.  I  give  to  the  several  persons 
hereinafter  mentioned  the  several  annuities  hereinafter  contained,  that  is  to 
say  (here  several  annuities  were  specified);  9th.  And  it  is  my  will  that  my  said 
trustees  and  executors  sliall  not  be  answerable  for  any  losses  tliat  may  happen 

0 

in  the  execution  of  this  my  will ;  and  that  if  they  shall  sustain  any  expences  in 
respect  thereof,  the  same  shall  stand  charged  on  my  aforesaid  manors,  &c.  and 
be  paid  out  of  the  rents  and  profits  thereof;  lOth.  It  is  also  my  will,  that>  as 
sopn  as  all  the  trnsto  of  the  said  term  of  500  years  shull  have 
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A  b31  Was  brought  by  the  heir  at  law  (p),  to  have  the  deedd 

(/>)  Gol^M  ▼.  Hancoeky  t  Atk.  424,  videS.  C.  Ridgw.  Rep.  SOI. 


the  remainder  of  the  said  term  sliail  cease :  and,  after  the  determination  of 
the  said  term,  and  subject  thereto,  I  giTC  tlie  said  manor,  &c.  to  my  daughter 
€3atherine,  for  life  (with  remainders  to  her  sons  and  daughters  in  strict  settle- 
ment) ;  llth.  Atad  it  is  my  will,  that  as  soon  as  my  debts  and  the  legacies  here- 
by given  are  satisfied,  the  person  who  shall  at  that  time  be  next  entitled  to  the 
said  estates,  by  virtne  of  this  my  will,  shall  be  let  into  possession  thereof; 
Itth.  And  in  case  of  the  death  of  any  of  my  said  trustees,  I  direct  the  surrivors 
to  nominate  any  other  person  to  act  with  them,  and  that  such  new  trustee  shall 
be  allowed  out  of  the  rents  and  profits  of  the  estates  comprised  in  the  said  term, 
aOOJ.  for  his  trouble ;  19th.  I  devise  my  manor  of  Lydiate  to  my  son  for  Hfe 
(with  remainders  to  his  children  in  strict  settiement);  14th.  I  direct  my  pictures* 
ftatutes,  and  marbles  an  Inoe  HaU,  to  be  considered  as  heir-looms,  maklnip 
it  my  express  request  that  no  servant  be  permitted  to  take  vails  or  donations  In 
any  shape  for  shewing  the  same ;  16th.  I  bequeath  to  Mrs.  A.  (several  articles 
of  furniture  by  name);  and  I  direct  the  same  to  be  removed  by  my  executors 
at  the  expence  of  my  said  personal  estate,  to  such  place  as  she  may  appoint ; 
-Ifith.  I  bequeath  to  my  said  son  the  furniture  of  my  said  house,  my  wines, 
horses,  cattle,   and  carriages,  plate,  and  other  my  goods,  chattels,  and  per* 
sonal  estate,  not  heiteinbefore  specifically  dispctfed  of,  or  which  mayhere- 
afler  be  disposed  of  by  me;  and,  lastly,  I  appoint  my  said  trustees  exe- 
cutors,  and   request  tbcm  to  take  into  their  possession  all  my  monies  and 
papers  found  in  my  closets,  and  destroy  such   of  them  as  they  may  think 
I  wish   not  to  be  seen."    By  a  codicil  the  testator  recited,   that   It  was 
possible  attempts  might  be  made  to  set  aside  his  will ;  wherefore  he  devised 
his  said .  manors,  &c.  at  Lydiate,   to  his  said  trustees  and  executors  for  a 
term  of  1000  years,  upon  trust,  by  sale,  lease,  or  mortgage,  or  by  the  rents 
and  profits  thereof,  to  raise  such  sums  of  money  as  should  be  suflScient  to 
pay  all  costs  incurred  by  them  in  supporting  his  said  will,  or  any  devise  or 
bequest  therein. 

.  By  the  first  decree  in  this  cause  it  was  declared,  that  the  legacies  of  30001.  '^^  dserve 
each  to  the  son  and  daughters,  and  also  the  funeral  expences,  were  specific  ^j^^^^  ^^q^  ,|^ 
charges  on  the  moAies  at  luce ;  and  that  the  surplus,  if  any,  of  those  monies,  CMmpf,  txcept 
was  to  be  considered  as  specifically  given  to  the  son  ai|d  daughters ;  that  the  ^Jt^J^I^ 
furniture  and  residue  given .  to  the  son  by  the  I6th  clause,  was  not  a  specific  ^^g^^^^  tmuT" 
bequest,  but  that  the  same,  forming  part  of  the  peraonal  estate,  was  the  pri-  tatn  tends, 
mary  fund  for  payment-of  tl^e  testator's  debts ;  and  that  the  real  estates  were 
only  liable  to  make  good  the  deficiency  of  such  residue.    It  was  now  moved  to 
vary  the  minutes  of  this  decree,  by  declaring  that  the  estates  comprised  hi  the 
said  term  of  500  years  were  liable  In  the  first  place  to  the  payment  of  the 
testator's  debts,  in  exoneration  of  his  personal  estate. 

Lord  Eldon  commenced  his  judgment  by  observing,  that  tiie  old  rule  ren-  Lord  Eldom*$ 
dered  tx/roi  word$  necessary  to  exempt  the  personal  estate  from  the  payment  ^^"*f *^* 
of  debts.    He  wished  that  such  was  still  the  established  rule  of  equity.    But 
theii  stepped  in  Lord  Hobart's  principle,  that  the  want  of  spcb  express  words 
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might  be  inpplied  by ''  implicatioii  plaiBy**  or  **  manifest  InteDtion*'  (Hob.  30)  ; 
words  which  had  been  explained  to  mean  ^'  irresistible  conciosion/'  by  Lora 
Tbivtow  ;  «od  **  snoh  at  w^qld  tatiify  the  mind  of  flie  Jndge  dccMIng  «p«s 
M^MUy"  hy  |>>rd  Mvapk^.  With  legard  to  eireamstaneee  ditewjihe  will,  [sea 
also  pqrt»  985>  ei^uq.}  Zmtd  Ekkw  Hiongbt  ithey  onght  to  be  set  aside  rito* 
ge|hfBr>  and  t|ie  ^nailtoii  decided  on  an  examination  &i  the  entire  will,  i^ 
fifr  inptoaeay  aaypartiealac  elanse  ware^taken,  that  by  itself  might  be  a  groand 
Ibr  tq^iripi^afi  iairaliea  laeaeaipt  the  y  erspnel  flwd ;  tatif  viewed  with  the 
gtf  pa)  eontfiit,  it  may  ha  firand  tOfhmra  a  contrary  ttndency.  Thus  the  ap« 
H9Mi|mept:ff  Jtha  anme  penom  to  he  trnstee  of  the  teal  estate,  and  eseeotor, 
liad  how^aid  to  ihaw  ,aii  Inlwitwp  notto  eou^pt  the  personal  estate ;  bat  If 
tf9m  Ib^  Iwgiaaiag  to  .tiie  end  of  itha  wlH  an  anzloas  discrimination  between 
4l#  itpfo.  ^kharaeters  ware  ^ppaffent»^f  thronghont,  -a  asost  eatreaie  eaaMon 
aonlA.ba ,tlllMl>  that  Jdl  their  joosu  snstained  inthecharaeter  of  exeentoro^ 
should  be  iliHl  to  tiifm,.Bot  asaseeators,  hat  as  trostees— sach  an  inference 
W«l«ld;iMI  Altogether,  *bj«eeM»  of  4he  stronger  inference  of  a  contrary  laten- 
tlm^  i  lo.tjiat  ilbe  sanmi  axpraiaions  when  ased  in  one^fiU,  might  have  a  totally 
^iffiw^it^ellMtifam  what  Aeywoald. have  inaaedrar. 

Qa;#  ttwiyiaruMlntOf  lall  tba  cases,  it  was  soavcely  possible  to  find  any  two  iar 
wMshtJlhe  .aoiert  idtpgather  agreed  with  itself.  The  only  rale  dedacible  from 
attUiat  imd  bCMi  laldwas,  tiwt  sinee  it  had  been  laid  down  that  expresa 
words  w4fe  aot  jmcsmary  to  exempt  the  personal  estate,  there  mast  be  in  the 
^11  that  which;  iaaomettanes  denominated  ^evident  demonetratioa  ;*  sometimes 
^SiHlaln.iatopition^^'  and  sometimes  f*  .necessary  implioation;"  to  make  oat  a 
qaas  of  examp^im. .  Bnt  it  seemed  to'Lenl  BIdon  a  loose  way  of  defining  these 
WNraaHoasto^say,jlhat  the^iatentiosimasbbesopiobable  that  tlie  Jndge  cannot 
4PPIM»8e  Mi9  OMtfrary.  %  he.rather  eoncaivad  this  to  be>tbe  result  of  the  cases ; 
t)mt.Uia;Ja4ga  is  in  eveiy  tnstsace  to  took  at  the  whole  of  the  will  together, 
andthe^Adc  himself  .whether' he  is  convinced  that  it  was  the  testator^s  toten- 
tton  to  oxefayit  lh<$  personal  estato.  Med  Bldon  however  took  it  to  be  certafo, 
that  it  was  not  enough  for  the  testator  to  liave  charged  his  real -estate  with,  or 
in  any  maiMBer  devoted  it  to  the  payment  of  liis  debts.  Tlie  rale  of  eonstnic- 
tion  was  asch  asaiased  at  finding,  not  that  the  real  estate  was  charged,  bat 
titatc  the  personal  estato  was  diseharged.  In  the  present  vrill  there  was  hardly 
a«insam«ttaMse  oeconing,  on  which  there  had  not  been  a  great  deal  of  jndidal 
eHitansnt  la  other  eases,  and  from  which  opposite  iaferanees  had  not  been 
Eilsed. 

;On  the  1st  ctonae  of  the  will  before  the  conrt,  Lofd  EMon  observed,  that 
iVqercHy.  spaakii^,  the.  personal  estata  was  not  only  the  primary  ftendfbr  the 
payment  of  4ebtB,  bat  also  for  the  payascntof  Amoral  eapenoes,  and  of  sneh 
tegacl^as  ware  not  nadepeiyalito  oat  e#  a  specific  ^nd.  Bnt,  at  all  eveats, 
it  constitated  the  primary  fond  for  the  pajnnent  of  the  fbneral  expences.  On 
tt^^tb:  elanse  hbLoid^ip  saiditshonM  be  remembered,  that  manyjof  fiie 
cases  tnraed  open  an  aifameat,  that,  even  where  legacies  **  thereinafter 
given,"  are  made  payable  ant  of  a  perNsaler  fimd,  such  gift  Is  confined  to  lega- 
cies be«M«KlhH  Iqt  the  will,  and  the  gentral  personal  estate  is  sifi^  liable  to  th« 
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^Rliich  was  'puiQha«$d  by  the  teatator,  qfi^  (pp)  mak»g  kin 

(PP)  E^®  9^^^  BOZfBy  til  iio<M.— £d.] 


4wifkt  glrco  by  the  codieil,  why  my  sabeeqnent  instrument ;  and  the  teBtSL" 
tomewp^d  to  be  aware  of  ihat ;  expreMly  adding  to  tiie  words  **  hereinbefore 
nMmliflnedy  or.wbichl  •mayharaafter  speeKy  in  any  codicil  or  instmment  in 
w4ti9g»  under  myhand.'*    Then,  It  was  asked,  could  it  be  the  meaning  of 
this  Kptalar  to  delay  his  creditors  and  legatees,  so  as  to  make  them  obtain 
ipayvieiit'of  tbtir  '4eblsand  legacies  only  ont  of  the  rents  and  profits  as  they 
•boiiU  accnie?    If  Lord  Eldon  were  asked  this  question  any  where  but  hi 
Westminster  Hally  he  should  answer  an  the  a9mintive--tliaty  by  fnfUh  tiie 
festator  neaht  aMWal  ^rs^s  ooly :  bat  his  liordshlp  uoderttood  it  to  be  a  set- 
tled mie,  that  where  a  tern  leefeatMl  im  the  pacpose  of  raising  money  ont  of 
|he  iwts  and.piofitB»'if  the  tsMla  of  the  will  require  that  a  gross  sum  should 
^  ralMdf  the  cvpneaslon^^  rsnts  and  profits^  will  not  confine  the  power  to  the 
mfn-m^mrdnnUf  bat  Hm  trustees  are  to  raise  it  out  of  the  estate  itself  by 
fale  pr  meetgage,  [vide  as* to  $ibiBfAlkm  ▼•  Sackhoittey  fVes.  &  Bea.  €Sj  ante, 
eel.  i.  73»  n..(^)].    That  this  testator  meant  Ms  legacies  to  be  raised  and  paid     [    849    J 
immediately  was  dear;  those  which  were  giTen  to  the  infants  being  expressly 
ina^e  jiayable  ioto  the  hands  of  their  respeetlTe  fathers.    But  the  court  would 
9»if  in  Older  to  emde  4he  distinetion,  go  into  an  inquiry  whether  the  estotes, 
ip  eaeh'Pfurlioakr  inalance  were  of  greater  or  less  annual  ndue.    There  might  DgU$  and  Is- 
indeed,  in  pariiorfar  cases,  be  a  great  dUKerence  between  debts  and  legacies,  f"^  ^^^HUlf^ 
t^  ^ttor  ewmg  -their  .csiitoaee  to  the  will,  while  the  former  existed  inde-  ^^^^^  taiciMM 
pe^dently  of  it*    But  where  the  teatator  is  making  a  provision  in  the  same  to  be  pM  te 
c^Mue*  for  the  payment  of  both  iogslher,' the  natural  Inforence  was,  that  he  ^"^  ^"^^ 
intefuded  h<MUi  should  be|>ai^  in  the  same  way. 

7th«  The  trustee  were  a|so  executors,  which,  although  generally  speaking,  I^gfa^  fir 
was^anargament against  the  intention  to  exempt,  might,  under  peculiar cir-  ^^^^  ^^^ 
Cjamstaeees,  be  In  tavor  of  that  intention.    Here  the  sums  of  3002.  a-piece  oilsrs. 
which  wjere  given  to  them,  as  this  will  was  constituted,  could  only  be  payable 
ont  of  the  real  estate,  that  being  the  fond  appropriated  to  their  payment ;  and 
this  Y,af  ft  eircuaaitaacewertfay  of  particular  attention.    In  the  9th  danse  the  . 
testator  adverted  to  Uie  double  character  of  his  •*  trustees  and  executors  f  and   -^^'^'"^^^ 
provided  for  the  expenees  which  they  should  sustain  m  either  capacity.    The  ^^!|^  J^^*' 
eapeaces  ii^rarred,  as  trustees  of  the  real  estate,  could  never  be  a  charge  on  fM  mdefr^A 
theperaoaal,  unless  so  eapresslyeeoititoted;  and  here  the  whole  expences  In-  c^^'* 
fur.rctd  la  both  ehaiaeterr  were  so  blended,  as  to  make  it  impossible  to  say  the 
^tator  conid  have  meant  that  the  coeU  of  the  real  estate  should  be  paid  out 
of  the  real  estate,  bat  that  the  eosto  of  the  personal  should  not  be  paid  hi 
^  fame  manner.    This,  therefore,  was  a  strong  argument,  that  thetestetor 
intended  the  whole  of  tiie  costs  to  be  a  charge  on  the  devised  estete,   hi 
exoneration  of  the  persowdty. 

.  .14th.  The  ^parttcnlar  articles  of  personal  property  enumerated  In  this  pro-  BUi^^mms. 
vision,  and  whteh  the  tettetor  directed  should  be  kepttogether  as  objects  of 
public  eiprlosity,  sufficient^  accounted  for  their  being  set  aside  from  the  rest 
of  the  personal  estate,  given  to  his  son,  without  resorting  to  the  supposition^ 
that  it  was  merely  to  exempt  them  from  the  debts  and  legacies,  from  which  it 
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irill,  and  for  an  account  of  the  personal  estate ;  the  heir  in- 
sistingy  that  the  estate  descended  was  not  Uahle  to  pay  the 


woold  then  have  followed,  that  the  remainder  wib  meant  to  be  liable.  On  the 
16th  provision^  it  was  observable,  that  there  had  not  before  been  any  mention^ 
of  personal  estate,  as  such,  in  any  part  of  the  will,  and  if  the  word  **  Mttd^ 
•was  to  be  rejected,  what  was  the  inference  ?  Not  that  because  the  testator 
had  charged  his  personal  estate  with  the  costs  of  removing  these  specific  ar- 
ticles, he  must,  therefore,  have  intended  that  it  should  also  be  liable  to  the 
payment  of  his  debts  and  legacies,  for  that  was  a  conclusion  that  by  no  means 
necessarily  followed. 
<y  thi  reH'  16th.  With  regard  to  the  peculiar  wording  of  the  residuary  clause,  Lord 

diMry  ooasf.      .£idon  was  aware,  that  many  of  his  predecessors  had  laid  down  a  distinction, 

where  the  bequest  was  of  the  residue  of  the  personal  estate,  and  where  it  was 
of  personal  estate,  either  simply  or  foUowUig  an  enumeration  of  articles,  of 
such  a  description  as  to  render  it  improbable  that  the  testator  meant  them  to 
be  applied  in  payment  of  his  debts.  That  was  a  circumstance  of  just  so  much 
weight,  and  no  more,  in  the  mind  of  any  individual  judge  as  he  could  at  the 
time,  bring  himself  to  consider  it  fairly  entitled  to.  On  the  other  hand,  the 
residuary  legatee,  being  made  tenant  for  life  of  a  part  of  the  real  estate,  with 
remainder  over  to  his  children  and  their  issue,  this  had  been  alleged  as  a  reason 
why  it  could  not  but  be  intended  that  he  should  take  the  personal  estate  ex- 
onerated from  the  payment  of  debts.  But  this  also  vms  an  argument  which  it 
was  proper  to  look  at  as  having  more  or  less  weight,  after  attending  to  the 
general  effect  of  the  will,  in  all  its  parts  taken  together ;  and  after  all,  the 
question  was  not  what  the  testator  really  meant  (which  could  never  be  ascer- 
tained), but  what  he  had  authorized  the  court  to  say,  it  was  probable,  was  his 
meaning.  When  Lord  Eldon  first  read  the  residuary  danse,  it  occurred  to  him 
that  the  words  ''  not  specifically  disposed  of,'^  might  be  taken  as  excluding 
the  idea  of  a  specific  bequest  to  the  son,  but  then  it  being  *'  not  kereMefwt 
specifically  disposed  of/'  that  inference  was  not  a  necessary  one ;  it  might 
mean  as  well  <'  not  specifically  disposed  of  to  others," 
r  850  ^  1  Then  came  the  codicil  from  which  it  had  been  argued,  that  if  there  were  no 
Ijurd  Eldon'a  circumstances  in  the  will  that  afforded  a  ground  for  saying  the  personal  estate 
^^  ^  should  be  exempt,  this  codicil  would  be  a  sufficient  manifestation  of  the  in- 

tention to  exempt  it.    This,  Lord  Eldon  doubted,  but  nevertheless  thought, 
that  it  deserved  great  consideration  as  coupled  with  the  provisions  of  the  will. 
The  effect  of  the  codicil  was  auch,  as  it  was  probable  the  testator  himself  did 
not  contemplate.    It'  connected  itself  witli  the  entire  will,  for  if  any  one  of 
the  numerous  provisions  of  the  will  should  be  disputed  by  any  person  what- 
ever, it  directed,  tliat  the  expences  of  litigation  should  be  defrayed  not  out  of 
the  personal  estate,  wiiich  was  the  natural  fund,  but  out  of  tile  real  estates 
Irferenee  from  before  devised  to  the  son.    The  testator  bad  before  devoted  another  fund  for 
cJkonnd  irtIA  ^  payment  of  the  costs  of  his  trustees  and  executors,  both  as  trustees  and  exe- 
€Mte  relating  to  enters;  and  on  looking  through  the  precedents  it  was  impossible,  Lord  Eldon 
mimtnUtration    gaid,  to  deny  that  this  was  a  circumstance  on  which  great  stress  had  always 
e$taU.  ^^^°  ^^^  *  ^^^^^yt  that  where  the  real  estate  is  made  liable  to  the  payment  of 

such  expences  as  exclusively  regard  the  administration  of  the  personal  estate. 
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.moHgage,  and  endeavouring  to  throw  the  burthen  upon  the 
defendant  to  be  discharged  out  of  the  personal  assets,  and  if 


soch  «8  the  costs  of  probate  and  other  costs  sastained  in  the  ezecntion  of  the 
wfll. 

^  It  is  on  these  groands/'  added  his  Lordship,  <<  that  after  ail  the  attention  Conebuum  rf 
I  have  been  able  to  ({ive  to  this  case,  I  fell  couTinced  that  the  testator  did  not  f^J^  Eldtm'a 
intend  his  personal  estate  to  be  snbject  to  tlie  payment  of  his  debts.    In  say-  BootUy*  Bi«a- 
Uig  this,  I  do  not  mean  that  it  should  be  inferred  that  it  is,  In  my  opinion,  im.  deiL 
poasible  that  other  Jadges,  after  looking  through  the  cases  with  the  same 
attention  that  I  have  done,  might  come  to  a  conclosion  respecting  this  will,  the 
reverse  of  that  which  I  have  come  to.    On  the  contrary,  I  hold  that  a  differ-  Difinnet  ^ 
ence  of  opinion  will  always  be  unavoidable  in  cases  of  this  natore,  unless  they  ^{!!|!!J7|J!!'^f 
were  brought  back  to  the  old  rule,  that  nothing>bnt  express  words  should  have  MNiys  imav^^- 
the  effect  of  exempting  the  personal  estate ;  yet,  although  with  all  the  respect  ^^* 
that  is  doe  to  those  who  have  gone  before  me,  and  to  the  results  of  their  deli- 
berations on  the  arguments  suggested  to  their  notice,  I  shall  never  be  able  to 
reconcile  them  so  as  to  satisfy  myself  entirely  with  regard  to  the  grounds  on 
which  they  have  built  their  decisions,  I  am  able  to  say  that  in  the  present  case, 
I  am  convinced  the  meaning  of  this  will  was  that  which  I  have  stated  it  to  be.** 
Booeie  V.  Blnmdell,  1  Meriv.  tS9. 

Two  other  cases  have  occurred  which  it  will  be  necessary  to  add  to  this  note.  SiMtwf  rtUe 
In  the  fint  {GUtin»  v.  Steele,  1  Swanst.  «8.)  the  noble  Lord  who  decided  the  ^^g*^^' 
preceding  case,  said,  "  we  have  now  reached  the  sound  rule  that  for  the  pur- 
pose  of  collecting  the  intention,  every  part  of  the  will  must  be  considered. 
That  rule  was  first  established  by  the  great  judge  whom  we  have  Just  lost,  the 
late  Master  of  the  Rolls,  and  was  confirmed  by  myself  in  Boetle  r*  BhanitU:* 
Alluding,  then,  to  the  question  in  the  case  before  him,  his  Lordship  further  re- 
marked, tliat  the  personal  estate  could  only  be  exempt  from  the  payment  of 
debts  by  the  substitution  of  a  sufficient  fond,  and  It  continued  subject  to  the  Legacy  faUn 
claims  of  creditors  in  the  event  of  a  deficiency  in  the  fund  provided.    But  •"<*  puiieuUr 
legatees  and  devisees,  as  volunteers,  were  not  entitled  to  resort  to  any  other  |^  charged, 
than  the  particular  fund,  which  the  testator  or  the  law  had  assigned.     If 
they  were  insufficient,  the  court,  whatever  might  be  the  hardship  of  the  case, 
could  not  supply  other  fonds.    1  Swanst.  90. 

The  last  case  we  find  in  the  books  is  one  recently  decided  in  the  Exchequer  Devise  in  trntt 

Chamber,  before  the  Chief  Baron  sitting  in  equity,  where  Lord  Wentworth  '^  ^^,  ^^  P<*9 

by  his  will  devised  his  Rowney  estate  to  trnstees  in  trust,  to  be  sold,  and  de-  ^_^  debts,  and 

•clared  that  the  said  trostees  should  stand  possessed  of  tlie  monies  to  arise  two  Ugaciea, 

therefrom,  and  of  the  rents  and  profits  in  the  mean  time,  upon  the  following  ^^^-^  JJf* 

trasts :  first  to  pay  off  a  sum  of  SOOO/.  charged  on  some  part  of  the  said  estate,  ««  persmial 

and  which  sum  was  a  charge  npon  the  Rowney  estate  by  mortgage  before  it  ^^^^  thcmid 

descended  to  the  testator ;  «dly,  to  pay  off  a  sum  of  fO,0002.  secared  by  roort-  j^„ .  ^«,^|  -/ 

gage  of  part  of  the  testator's  Leicestershire  estate ;  and,  ddly,  to  pay  the  sum  residue  of  per- 

of  50001.  to  the  testator's  wife,  and  the  sum  of  3000/.  to  the  plaintiff  Noel,  T*!??'  ^^ 

Swohmk  exeeeA 
and  also  to  pay  such  part  of  such  other  of  his  just  debts,  and  of  the  other  pe-  debts  not  sther* 

cnniary  legacies  by  him  tkenm^Ur  given,  or  which  he  should  give  or  bequeath  *0*m  prmrided 
as  his  personal  estate  net  thereinafter  specifically  bequeathed,  shoald  not  "^  t/MnrsHmii 

Vol.  II.  a  a 
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those  should  be  deficient,  out  of  the  estate  devised  to  her. 


esiiUe  from        extend  to  pay.    And  after  such  payments,  tlie  trofltees  were  directed  to  In* 
mortgoftdebti*  vest  the  reaidiie  npon  certain  trusts.    Then  (after  giving  other  pecudary  lef«- 

ctes)  the  testator  directed  that  all  the  legacies  given  by  him  should  be  paid  in 
fall,  withont  any  deduction  for  the  legacy  duty.  He  then  gave  all  the  rest 
and  residue  of  his  personal  estate  and  effects  whatsoever^  which  shouM  exceed 
the  payment  of  his  debts  not  otherwise  provided  for,  legadea,  funeral,  and 
testamentary  eiq»ences,  to  Ids  wife ;  and  he  appointed  her  and  his  tnisteei 
executrix  and  executors  of  bis  will.  The  wife  died  in  the  testatot^s  life-time^ 
and  the  question  was,  whether  the  personal  estate  was  exempt  from  the  p«y- 
I/yuey  fru  ment  of  debts  in  favor  of  the  testator's  next  of  kin.  In  the  course  of  tiiB 
^      ^'  argument,  the  Chief  fiaron  said,  that  the  legacy  duty  was  a  charge  on  the 

legacy,  not  on  the  estate;  but  if  the  legacy  were  given  free  of  duty,  it  wns 
an  increase  of  the  legacy  itself,  and  ought  therefore  to  be  paid  out  of  the  saitte 
fond,  which  was  provided  fbr  payment  of  the  legacy. 
IVhat  is  on  ex-      On  the  principal  point  bis  Lordship  stated  his  opinion  to  be,  that  as  there 
emptvm  in  fa'  could  be  no  doubt  that  tlie  primary  fund  for  the  payment  of  debts  and  lega- 
ary  latatet  wti  ^^^  ^"^  ^^  personalty ;  if  a  testator  should  give  his  residuary  personal  estate 
so  in  fawnr  ^  to  a  legatee  discharged  by  means  of  hb  real  estate  of  debts,  and  that  bequest 
next  of  ktn,       should  lapse,  the  bounty  intended  would  be  taken  away,  and  the  testator  must 
be  considered  as  dying  intestate  as  to  that :  not  that  the  residuary  clause  was 
expunged  :  for  it  still  formed  part  of  the  wiU  and  probate,  and  mi|^t  be  re- 
sorted to,  to  explain  the  intention  of  the  testator ;  but  the  estate  was,  accord- 
ing to  the  determination  in  Wming  v.  Wurd,  (see  ante,  note  (A),  p.  8t5)  dia- 
cbarged  from  the  exemption,  whatever  the  real  intention  of  the  testator  might 
have  been.    Looking  at  the  words  of  the  will,  in  the  present  instance,  from 
one  end  of  it  to  the  other,  his  Lordship  saw  no  general  exoneration  of  tke 
personal  estate  even  intended ',  he  saw  none  but  a  persona]  exemption,  and  tluit 
was  gone,  there  being  no  person  to  take  advantage  of  it,  and  therefore  tlie 
testator  must  be  considered  as  having  died  without  having  given  his  persottal 
estate  in  any  particular  manner.    With  respect  to  those  legacies  which  w«re 
thrown  npon  the  real  estate  only,  the  testator  declared  that  the  Rowney  estate 
should  be  applied  to  the  discbarge  of  the  legacies  '^  qfter  madiiBmed^  so  tint 
the  legacies  h^ore  mentioned  did  not  seem  to  have  been  thrown  upon  the  per- 
sonal estate,  but  were  confined  to  the  real  estate.    Lord  Chief  Baron  Richards 
was  therefore  of  opinion,  that  the  arrangement  which  should  be  made  was,  ao 
application  of  the  personal  estate  to  pay  the  debts  of  Lord  Wentworth,  and 
then  the  real  estate  to  be  sold  to  supply  any  deficiency,  and  what  remahied  to 
go  to  the  devisee.    But  his  Lordship  could  draw  no  distinction  between  a 
direction  to  sell  to  pay  particular  debts,  and  a  charge,  and  whether  it  was  to 
be  sold  out  and  out  for  the  payment  of  the  debts,  or  in  aid  only,  it  seemed  to 
him  to  be  the  same  thing.    The  decree  was,  that  the  mortgage  of  SO^OOOI. 
charged  on  the  Leicestershire  estate,  being  the  proper  debt  of  the  testator, 
should  be  paid  out  of  the  personal  estate ;  if  that  fund  were  insufficient,  tbe 
deficiency  to  be  supplied  out  of  the  produce  of  the  sale  of  the  Rowney  estate  ; 
that  the  mortgage  of  2000/.  on  tiie  Rowney  esUte  not  being  the  testator's 
debt,  and  the  legacy  to  Noel  being  expressly  charged  on  the  produce  of 
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PW  ^  Wife,  It  teas  argUM,  that  If  the  p^irsohal  estate  was 


aale  of  that  estate,  should  be  raked  and  paid  oat  of  the  monies  to  be  prodnced 
by  sale  thereof,  and  that  the  legacy  to  tiie  wife  should  sink  into  the  Rowney 
estate  fbr  the  benefit  of  the  devisee,  ^oel  t.  HenU^f  7  Price,  241.  This  de- 
cree has  since  been  reversiedy  as  far  as  it  re^rds  the  mortgage  of  26001,, 
which  the  House  of  Lords  directed  should  be  paid  out  of  the  proceeds  of  the 
Rowney  estate.  Dan.  Rep.  532.  The  principles,  however,  delivered  in  the 
preceding  part  of  this  paragraph  were  not  impeached,  bnt  only  their  applica- 
tion to  the  case  in  question  corrected.  The  mortgage  on  the  Leicestershire 
estate  was  made  by  the  teslator  to  secure  a  sum  borrowed  by  hbn,  for  the 
purpose  of  paying  off  portions  charged  upon  that  estate  by  the  marriage  settle- 
ment of  his  father,  under  whose  will  the  testator  claimed.  This  mortgage 
debt  therefore  was  not  in  fact  the  personal  debt  of  the  testator.  £t  vide 
infh^  867.  To  keep  up  the  current  of  authority,  it  is  necessary  to  make  brief 
mention  here  of  three  other  cases  which  have  been  decided  on  this  doctrine : 

Greene  v.  Greene,  4  Madd.  148.  In  order  to  exempt  the  personal  estate  fVom  Exewipihn  of 
the  payment  of  debts  and  funeral  expences,  there  must  be  a  clear  intention  penonaliff  from 
either  expressed,  or  to  be  extracted  from  the  whole  will,  that  the  real  estate  ^^^ 
is  to  be  applied  as  the  primary  fiind  for  those  purposes.  Tlie  question  in  this 
case  was,  whether  the  testator  had  expressed  this  intention  ?  TheVice-Chanoel- 
lor : — ^The  devise  of  the  real  estate  tothe  tmstees  in  this  case  is  first  made,  sub- 
ject to  the  payment  of  his  debts  and  funeral  expences,  but  a  charge  for  payment 
of  debts  and  funeral  expences  does  not  necessarily  Import  more  than  that  the 
testator  intended  (hat  recourse  should  be  had  to  the  real  estate  for  those  pur- 
poses, if  the  personal  estate  were  insufficient.  The  testator  then  directs  the 
tmstees  to  proceed  to  a  sale  of  the  real  estate  with  sill  convenient  speed  after 
bis  death ;  and,  out  of  the  monies  to  arise  by  such  sale,  to  pay  and  satisfy 
all  debts  due  by  him  on  mortgage  bond  or  simple  contract,  and  also  his  funeral 
expences,  and  the  expences  of  proving  his  will  or  any  codicil  thereto,  and 
after  payment  and  satisfaction  thereof  to  lay  out  the  residue  of  tlie  purchase 
monies  at  interest,  upon  government  or  real  securities,  for  the  benefit  of  his 
wife  for  life,  with  remainder  to  his  children,  "this  direction  that  the  trustees, 
who  form  only  a  part  of  the  executorship,  should,  out  of  the  produOe  by  sale 
of  the  real  estate,  pay  all  debts  and  expeiices,  and  after  payment  thereof 
invest  the  surplus  for  the  benefit  of  the  wife  for  life,  with  remaiiider  to  the 
children,  when  eoupled  vnth  the  circumstance,  that  the  devise  to  the  trustees 
Is  expressly  made  subject  to  the  payment  of  debts  and  funeral  expences,  and 
with  the  gift  to  the  wife  for  her  own  sole  and  absolute  use  of  all  the  testator's 
ready  money,  secnrities  for  money,  goods,  chattels,  and  other  personal  estaie 
and  ejects  whatsoever  whick  the  testator  should  be  possessed  of  at  the  time 
of  his  death,  does  appear  to  me  to  convey  a  clear  intimation  of  intention,  not 
that  the  real  estate  should  be  auxiliary  only,  to  be  applied  Ui  case  the  personal 
estate  should  prove  deficient,  but  that  the  real  estate  should  directly  and  at 
all  events  be  applied  as  tbe  primary  fund  for  the  payment  of  the  debts,  funeral 
expences,  and  the  expences  of  the  probate,  and  that  the  wife  should  take  the 
personal  estate  exewtpt  from  those  charges.  His  Honor  then  distinguished  the 
present  from  the  cases  of  Aneoder  v.  itfoyrr,  i  Bro.  C.  C.  454.   SUphemon  v. 
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those  should  be  deficient,  out  of  the  estate  devised  to  her. 


etiaie  from        extend  to  pay.    And  after  sach  payments,  tlie  trustees  were  directed  to  tn- 
tnortgoft  debi$.  vest  the  reaidiie  npon  certain  trosts.    Then  (after  giWng  other  pecnniaiy  lef«- 

ctes)  the  testator  directed  that  all  the  legacies  given  by  him  should  be  paid  in 
folly  withoQt  any  deduction  for  the  legacy  duty.  He  then  gave  all  the  rest 
and  residue  of  his  personal  estate  and  effects  whatsoever,  which  should  exceed 
the  payment  of  his  debts  not  otherwise  provided  for,  legacies,  funeral,  and 
testamentary  cxpences,  to  his  wife ;  and  he  appointed  her  and  bis  trustees 
executrix  and  executors  of  his  will.  The  wife  died  in  the  testator's  life-time, 
and  the  question  was,  whetlier  the  personal  estate  was  exempt  from  the  p«y- 
J>g«cy  fn§  ment  of  debts  in  favor  of  the  testator's  next  of  Icin.  In  the  coarse  of  tlm 
^    "^*  argument,  the  Ctiief  fiaron  said,  that  the  legacy  duty  was  a  charge  on  tbe 

legacy,  not  on  the  estate;  bat  if  the  legacy  were  given  ftte  of  duty,  it  was 
an  increase  of  the  legacy  Itself,  aud  ought  therefore  to  be  paid  eat  of  the  sauM 
fund,  which  was  provided  fbr  payment  of  tiM  legacy. 
What  it  on  ex-      On  the  principal  point  bis  Lordship  stated  his  opinion  to  be,  that  as  then 
emption  ^f^'  could  be  no  doubt  that  tbe  primary  fund  for  tbe  payment  of  debts  and  lega- 
ary  l^atee  not  ^^^  ^'^  ^  personalty ;  if  a  testator  should  give  his  residuary  personal  estate 
9o  in  fawnr  tf  toti  legatee  discharged  by  means  of  his  real  estate  of  debts,  and  that  bequest 
next  of  Ina.       ghoold  lapse,  the  bomity  intended  would  be  talien  away,  and  tbe  testator  must 
be  considered  as  dying  intestate  as  to  that :  not  that  the  residuary  clause  was 
expunged :  for  it  still  formed  part  of  the  will  and  probate,  and  might  be  re- 
sorted to,  to  explain  the  intention  of  the  testator ;  but  the  estate  was,  accord- 
ing to  tbe  determination  in  Wming  ▼.  Wwrd,  (see  ante,  note  (A),  p.  8t5)  dis- 
charged from  the  exemption,  whatever  the  real  intention  of  the  testator  might 
have  been.    Looking  at  the  words  of  the  will,  in  the  present  instance,  from 
one  end  of  it  to  the  other,  bis  Lordship  saw  no  general  exoneration  of  the 
personal  estate  even  intended  i  he  saw  none  but  a  personal  exemption,  and  that 
was  gone,  there  being  no  person  to  take  advantage  of  it,  and  therefore  the 
testator  must  be  considered  as  having  died  without  having  given  his  personal 
estate  in  any  particular  manner.    With  respect  to  those  legacies  which  were 
thrown  upon  the  real  estate  only,  the  testator  declared  Uiat  the  Rowney  estate 
should  be  applied  to  the  discharge  of  the  legacies  **  qftir  meHtionedy'  so  that 
the  legacies  btfore  mentioned  did  not  seem  to  have  been  thrown  upon  the  per- 
sonal estate,  bat  were  confined  to  the  real  estate.    Lord  Chief  Baron  Richards 
was  therefore  of  opinion,  that  the  arrangement  which  should  be  made  was,  mi 
application  of  the  personal  estate  to  pay  the  debts  of  Lord  Wentworth,  aiid 
then  the  real  estate  to  be  sold  to  supply  any  deficiency,  and  what  remained  to 
go  to  the  devisee.    But  his  Lordship  could  draw  no  distinction  between  a 
direction  to  sell  to  pay  particular  debts,  and  a  charge,  and  whether  it  was  to 
be  sold  out  and  out  for  the  payment  of  the  debts,  or  in  aid  only.  It  seemed  to 
him  to  be  the  same  thing.    The  decree  was,  that  the  mortgage  of  10,0001. 
charged  on  the  Leicestershire  estate,  being  the  proper  debt  of  the  testator, 
should  be  paid  out  of  tbe  personal  estate ;  if  that  fund  were  insuffidcnt,  the 
deficiency  to  be  supplied  out  of  the  produce  of  the  sale  of  the  Rowney  estate ; 
that  the  mortgage  of  2000^.  on  the  Rowney  estate  not  being  the  testator's  own 
debt,  and  the  legacy  to  Noel  being  expressly  charged  on  the  produce  of  tlw 
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Fbt  dtt  Wife,  It  u^  BTgdkd,  that  ff  the  pelrsohal  estate  was 


tale  of  that  estptte,  shoold  be  reUed  and  paid  oat  of  the  monies  to  be  prodnced 
by  sale  thereof,  and  that  the  legacy  to  the  wife  should  sink  into  the  Rowney 
estate  for  the  benefit  of  the  devisee,  tfoel  v.  Hetdey^  7  Price,  241.  This  de^ 
cree  has  since  been  reversed,  as  far  as  it  regards  the  mortgage  of  ftoOOLf 
which  the  House  of  Lords  directed  should  be  paid  out  of  the  proceeds  of  the 
Rowney  estate.  Dan.  Rep.  332.  The  principles,  however,  delivered  in  the 
preceding  i>art  of  this  paragraph  were  not  impeached,  but  only  their  applica- 
tion to  the  case  in  question  corrected.  The  mortgage  on  the  Leicestershire 
estate  was  made  by  the  teskator  to  secure  a  sum  borrowed  by  him,  for  the 
purpose  of  paying  off  portions  charged  upon  that  estate  by  the  marriage  settle- 
ment of  his  father,  under  whose  will  the  testator  claimed.  This  mortgage 
debt  therefore  was  not  in  fact  the  personal  debt  of  the  testator.  £t  vide 
inAa,  867.  To  keep  up  the  current  of  authority,  it  is  necessary  to  make  brief 
mention  here  of  three  other  cases  which  have  been  decided  on  this  doctrine : 

Greme  v.  GreeiUf  4  Madd.  148.  In  order  to  exempt  the  personal  estate  from  ExeuipiUm  of 
the  payment  of  debts  and  funeral  expences,  there  must  be  a  clear  intention  ](fr§fmmUf  from 
either  expressed,  or  to  be  extracted  from  the  whole  will,  that  the  real  estate  ^^^ 
is  to  be  applied  as  the  primary  fund  for  those  purposes.  The  question  in  this 
case  was,  whether  the  testator  had  expressed  this  intention  ?  The  Vice-Chancel- 
lor : — ^The  devise  of  the  real  estate  tothe  trustees  in  this  case  is  first  made,  sub- 
ject to  the  payment  of  his  debts  and  funeral  expences,  but  a  charge  for  payment 
of  debts  and  funeral  expences  does  not  necessarily  import  more  than  that  the 
testator  hitended  tliat  recourse  should  be  had  to  the  real  estate  for  those  pur- 
poses, if  the  personal  estate  were  insnfilcient.  The  testator  then  directs  the 
trustees  to  proceed  to  a  sale  of  the  real  estate  with  all  convenient  speed  after 
his  death ;  and,  out  of  the  monies  to  arise  by  such  sale,  to  pay  and  satisfy 
all  debts  due  by  him  on  mortgage  bond  or  simple  contract,  and  also  his  funeral 
expences,  and  the  expences  of  proving  his  will  or  any  codicil  thereto,  and 
after  payment  and  satisfaction  thereof  to  lay  out  the  residue  of  tlie  purchase 
monies  at  interest,  upon  government  or  real  securities,  for  the  benefit  of  his 
wife  for  life,  with  remainder  to  his  childten.  lliis  direction  that  the  trustees, 
who  form  only  a  part  of  the  executorshq>,  should,  out  of  the  produce  by  sale 
of  the  real  estate,  pay  all  debts  and  expences,  and  after  payment  thereof 
invest  the  surplus  for  the  benefit  of  the  wife  for  life,  with  remainder  to  the 
children,  when  coupled  with  the  circumstance,  that  the  devise  to  the  trustees 
is  expressly  made  subject  to  the  payment  of  debts  and  funeral  expences,  and 
with  the  gift  to  the  wife  tor  her  own  sole  and  absolute  use  of  all  the  testator's 
ready  money,  securities  for  money,  goods,  chattels,  and  other  personal  estate 
and  effects  whatsoiSv^r  whick  the  testator  should  be  possessed  of  at  the  time 
of  his  death,  does  appear  to  me  to  convey  a  clear  intimation  of  intention,  not 
that  the  real  estate  should  be  auxiliary  only,  to  be  applied  in  case  the  personal 
estate  should  prove  deficient,  but  that  the  real  estate  should  directly  and  at 
all  events  be  applied  as  the  primary  fund  for  the  payment  of  the  debts,  funeral 
expences,  and  the  expences  of  the  probate,  and  that  the  wife  should  take  the 
personal  estate  ear«mpl  from  those  charges,  it  is  itonor  then  distmguished  the 
present  from  the  cases  of  Aimder  v.  ilfayfr,  i  Bro.  C.  C.  454.   Siephentou  v. 
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bvqb;^,;  a»4  the  ipili^  qf  equity^  ]l^iivK  tt^  >lt9tut«f  4i4  QPtdifi?>? 

from  the  rule  of  law,  unless  there  was  some  particular  ^dspimir 
stances  in  the  case ;  that  the  statute  made  no  difference,  as 
h^e^  a^  hi^Pf  afL4  devisee,  the  fi^d  provided  for  ^fier^^j, 
h^Vig  opjjji  sxif^  s^  ffe^t  to  ^e^  ihfi  qr^ditpr^,  g|i4  ^a  favqr 
w«  fh^iTf i^y  i^tw^^d  ^,  h»v^  fitf  ]^y(.  The  enacting  dauj^, 
mf^f^  uriUil  Yoid  ^gsupf^  ^jjc^  cr^4itQrs«  hi;t  left  the  law  aa 
it.  1^^  WoK^f  9^  tft  hf  ir^    Thett*  m  W  ca^^,    before  the 

stattrt^  tbef§  Jia4  h^p  a  gp^S^f^  4? ht  to  *w4  ^  ^y^Dmt^ 

wherein  the  heir  had  been  bound,  without  any  mortgage  to 
[  85S  ]  secure  it,  the  heir  must  have  discharged  it,  and  could  have 
h^  J9^  cfifltributiQii  froyi  tb?  ^eyi^ee ;  ^o^  si^ice  the  sit^i^, 
satisfaction  should  be  first  made  oi|t  of  a^aeA^  de^c^nde^  upon 
the  heir  at  law,  aind  if  that  should  prove  deficient,  but  not 
othej;^^,  thq?t  the  dewed  ^W^  sbouW  hci  liablle.  That 
th(E5y^  bewg  9,  mortg^Q  vould  ip^^  nq  ^iflfel^pe ;  foy  9  wort- 
gage  was  a  debt  by  specialty,  and  the  land  only  regarded  9a  a 
pledge  or  security  for  the  money.  That  on  the  same  principle, 
whi(^  if^^i^cf  d  tl^e  cpurt  t|9  d^cect  the  perspiQ^  estate  tq  be 
appU^id  in  pftywiient  o^  9pm#y  debts-j  v^  feyor  of  th^  heir:|  it, 
rgiw^d  w  ^wl  e$|u;ty  w  fovq^  of  a  ^yi^ee,  c^^cuff^taiioed  1^ 
hi  tt^  pre^nt  (^e^  Py  the  w^l,  thfi  Iw^  v^  giyen  to  the 
^fe,  but  the  mortgagee  Wght  take  his  wnedy  ugainst  the 

devisee*  91  th^  heir,  et  his  ele^tiq^;  hwt,  «^?  in  1^  (jasie  betweeq 

the  ^leir  ^p4  th«  ^^ecivto?,  th^  election  pf  the  creditor  wqoW 
npt  4el^rpwie  vhi^^h  qught  praperfy  tft  he  phauged,  or  vary  ^e 
rfght  a^  to  the  funds^  9q  neither  coyld  detepnine  9fi  hetweeq 

the  hei^r  c^nd  the  <Jeyisjje ;  hut  the  ^qyi^ee  wq^l^  he  wtitled  to. 
st^d  v»  the  place  of  the  CTeditoy,  ip  this,  easie*  ^  the  heir 
i/^quVl  tP.  stf^d  ^  the  place  of  the  creditor  in  the  other^  an4 
to  be  exonerated  by  him  for  what  he  had  disbursed.  Then 
the  court  would  not  put  the  partfes  to  this  circuity,  but  give 
the  deyisee  the  benefit  directly  ag«4n^t  the  heir  at  Iftw  (l). 

(L)  The  principle  to  be  collected  fj^^m  the  whole  of  this  case  is^  that  lan^s 
descended  miist  exonerate  mortgaged  lands  devised,  whenever  the  personalty 
is  exempt  or  exhansted.  Et  vid«  post,  854  and  855,  hi  the  notes. 
Though  pet'  It  mnjr  Iw  pxopjQT  t<(  a9ttm  lore  a  case  wUob  occorred  in  point  of  tiaae 
araol  estate  U  before  that  of  GaUm  ▼.  Hancock^  ubi  snpra.  The  case  was  this :— A  man  by 
if  rSi  eUaiet  ^^*  ^^^  expressly  devised  lii^  r^  estate  to  trustees,  for  the  p^ment  of  all 
it  iMufficieniy     such  debts  as  he  should  o^e,  n^  also  for  the  paymcQt  of  Ic^^cies  ^d  funeral 
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But  another  point  was  raised  in  the  case  of  GaUan  v.  Hem-  p^ended  €#- 

*^  ,  -  taie  rmui  exo- 

caoi,  between  the  heir  and  deyisee^  where  there  was  a  general  nerate  detiaed 
charge  of  debts.     And  the  answer  of  Lord  Hardwicke  to  the  heredy  though 
argument  on  the  effect  of  such  general  charge  laid  the  founda-  ^^J^^ 
tion  for  farther  distinctions,  which  have  been  taken  up  and  rally  on  uUtea^ 
established  in  subsequent  cases.     His  Lordship  considered 
such  genera  charge  as  affording  no  uUerior  inference  beyond 
thai  in  favor  of  creditors. 

It  was  speedily  discovered,  that,  if  this  conclusion  of  Lord      [  854  ] 
Hardwicke,  upon  the  circumstance  of  a  general  charge,  was  tweenh^  and 
well  founded,  it  would  necessarily  follow,  that  where  a  testator  2S«i</ir2^ 
made  such  a  general  charge,  and  subject  thereto,  devised  the  ^'.  ^^tf  ^- 
whole  of  his  estates  from  the  heir^  and  afterwards  acquired  dUon  tm- 
other  estates,  which  he  permitted  to  descend,  the  descended  ^^'^   ' 
estates  would  be  first  liable,  notwithstanding  the  chajrge ;  and 
this  is  also  a  point  necessarily  implied  in  the  general  point 
decided,  in  the  case  alluded  to;   for,  on  this  groiuid,  such 
charge  makes  no  difference,  as  between  the  heir  and  devisee, 
but  only  improves  the  condition  of  the  creditors,  by  giving 
them  a  particular  specific  fiind,  to  which  they  may  resort  in 
the  first  instance,  but  it  leaves  the  question,  as  to  who  shall 
ultimately  bear  the  burthen,  open ;  and  then  equity  steps  in, 
and  fixes  it  upon  the  heir,  as  having,  in  relation  to  the  testatofr 
a  permission,  not  a  positive  benefit,  and  therefore  having  a 
weaker  equity. 

The  case  of  Wride  v.  Clarke  turned  upon  this  principle  («)•  tIm  doetrme 
There  C.  died,  seised  of  several  real  estates,  and  possessed  of  ^^J^'^^^^ 

(»)  Cited  $  Bro,  C.  C.  UU 


ezpences ;  then  followed  sorao  pecontary  legacies  and  bequests  of  specific       P.  853 

parts  of  the  personal  estate,  and  then  he  gave  all  the  residue  of  his  personal      eotUimed, 

esUte  to  his  executors.    Lord  Hardwicke  was  of  opinion,  that  this  came  forwter  mu$i  be 

within  tlie  rule  laid  down  in  Adamt  v.  Meyruky  ante,  809,  and  observed,  that  ^PV^^' 

where  real  estate  is  expressly  devised  for  payment  of  debts,  the  personal 

estate  is  exempted  [sed  qnsere  this  general  expression,  and  see  ante,  784] ;  bat 

if  the  real  estate  be  not  snfficient,  the  personal  estate  most  be  applied,  and  if 

there  be  any  residue  the  executors  are  entitled  to  it.    BuckneU  v.  Piv^,  9  Atk. 

78.    Mr.  Sanders  adds,  <<  there  was  a  mortgage  upon  the  estate  so  devised, 

which  was  also  decreed  to  be  paid  out  of  the  monies  arising  by  the  sale 

thereof.    Reg.  Lib.  A.  1740,  fol.  264." 
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personal  estate^  having  made  his  will,  and  thereby  directed 
that  aU  his  just  debts  should  be  paid^  and  charged  all  his 
estate^  real  and  personal,  with  the  payment  of  the  same,  and 
subject  thereto,  he  devised  all  his  real  estate  to  his  wife  in  fee, 
and  appointed  her  sole  executrix.  The  testator  purchased  ad- 
ditional estates,  between  the  time  of  making  his  will  and  his 
death,  which  descended  to  his  heir  at  law.  The  debts  of  the 
testator  exceeded  the  value  of  his  personal  estate,  and,  on  a 
bill  filed  by  the  creditors,  the  question  was,  which  estate  should 
be  first  applied,  the  estate  descended,  or  the  estate  devised  ? 
And  it  was  decreed  at  the  Rolls,  that,  after  application  of  the 
personal  fund,  the  descended  estate  should  be  applied  .previous 
to  the  devised  estate  in  satisfaction  of  the  debts. 

Real  tHaie  de-      So,  where  T.  seised  in  fee  of  considerable  real  estates  (r), 

9i9€d  (though 

nUoeet  to  moH-  subject  to  a  mortgage  to  P.,  made  his  wUl,  and  thereby,  as  to 
SSJ3^  Uf' debts  ^^  worldly  estate,  either  real  or  personal,  after  payment  of  his 
tiU  descended    debts  and  funeral  expences,    cave  and  disposed  thereof  in 

and  personal  es»  • 

tote  exhtmsted  manner  following :  He  gave  to  his  sister  L.  an  annuity  for  her 
^"^  life,  to  be  paid  to  her  by  the  person  or  persons,  who,  for  the 

time  being,  should  be  seised  of  his  real  estates  under  his  will, 
and  he  also  gave  several  pecuniary  legacies,  and  he  charged  and 
made  chargeable  all  his  real  and  personal  estate  (except  part 
of  his  personalty  given  as  heir-looms)  with  the  payment  of  his 
debts  and  legacies  aforesaid ;  and,  subject  thereto,  he  devised 
all  his  manors  of  W.  and  V.,  and  all  his  real  estates  in  the 
counties  of  S.  and  M.  (which  were  all  the  real  estates  he  had 
at  the  time  of  making  his  will)  to  his  nephew  R.  L.  for  life, 
on  his  obtaining  the  King's  licence  to  bear  his  name  and  arms, 
remainder  to  his  first  and  other  sons,  in  strict  settlement, 
remainder  over;  and  he  gave  several  articles  of  personal 
estate,  to  be  enjoyed  as  heir  looms  by  the  devisees  of  his  * 
real  estate^  and  as  to  all  the  rest  of  his  personal  estate,  subject 

(v)  Daties  v.  Topp,  t  Bro.  C.  C.  534. 


(M)  So,  per  Lord  Hardwicke,  in  Palmer  y.  Mason^  1  Atk.  504,  where  there 
it  a  apecific  devise  of  lands,  the  specific  legatee  shall  never  contribute,  npon 
an  average  with  the  heir  at  law,  towards  satisfaction  of  creditors,  while  the 
real  assets  of  the  heir  are  sufficient* 
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to  the  payment  of  fais  debts^  legacies,  and  funeral  «xpences, 
he  gave  the  same  to  his  nephew  R.  L.,  and  appointed  him 
executor  to  his  wiU.    After  making  his  will,  the  testator  pur- 
chased a  freehold  estate  atV.     A  bill  was  brought  for  an 
account,  and  an  application  of  the  personal  estate  in  payment 
of  debts  and  legacies,  and  in  case  the  personal  estate  should 
not  be  sufficient,  then  to  establish  the  will,  and  to  have  the 
deficiency  raised  by  sale  or  mortgage  of  a  competent  part  of 
the  real  state ;  and  an  account  was  directed,   and  the    per- 
sonal estate,   not  specifically  bequeathed,  was  ordered  to  be 
applied  in  payment  of  debts,  legacies,  and  funeral  expences, 
in  a  course  of  administration  ^  but  in  case  such  personal  estate 
should  not  be  sufficient  for  the  payment  of  the  testator's  debts, 
his  Honor  declared  that  the  deficiency,  as  to  what  should  be 
remaining  due  to  the  mortgagee,  and  the  other  specialty  cre- 
ditors, ought  to  be  raised  by  sale  or  mortgage  of  the  real 
estate,  descended  to  the  heirs  at  law;  and  the  real  estates 
devised  by  the  wiU  were  not  directed  to  be  appUed  to  the 
payment  of  the  testator's   debts  and  legacies,  until  all  the 
other  funds  were  exhausted ;  and  this  decree  was  affirmed  on 
appeal  to  the  Chancellor  (n). 


(N)  And  haa  been  followed  (thoogh  oot  cited)  in  the  late  case  of  BarneweU  TitMwr  ex- 
▼.  Loird  C«iM(«r,  3  Madd.  Rep.  453.    The  circnmstances  and  judgment  in  that  ^Kyrmn  iwy- 
case  were  briefly  these  :«-Tlie  testator  by  his  will  reqaested  that  his  jost  debts  meni  ^  mart' 
(not  meaning  those  that  might  happen  to  be  liens  on  any  part  of  his  real  estate  ^^'  ^•'^TiL 
at  the  time  of  his  decease)  should  be  paid  as  soon  as  might  be  alter  his  decease  iierises  to  C. 
oat  of  his  personal  estate,  by  his  execntrix  thereinafter  named,  and  he  thereby  wJ^eet  io  tn« 
gave  and  devised  all  his  freehold  and  copyhold  estates,  &c.  in  Eqgland,  p^^l^JJJ^es- 
Wales,  and  in  the  Island  of  Jamaica,  and  all  other  his  rehl  estate  whatsoever  totes  held  irai 
and  wheresoever  situate,  subject  to  the  incumbrances  which  might  affect  the  ^if^^^^  ^**' 
same  at  the  time  of  his  decease  to  certain  persons  therein  named,  to  the  use  gog^^ 
of  his  first  and  other  sons  successively  in  tail  male,  with  remainders  over; 
and  after  giving  certain  annuities  and  money  legacies  to  several  persons,  he 
gave  to  hn  wife  all  his  plate,  goods,  money,  and  rents,  and  all  the  rest  of  his 
personal  estate  and  effects  whatsoever  and  wheresocTer,  and  of  what  nature,        [  856  1 
kind,  or  quality  soever,  not  therem  by  him  before  disposed  of,  as  and  for  her 
own  proper  goods,  estate  and  effects  for  ever,  subject  to  the  payment  only  of 
such  debts  as  he  should  owe  as  should  not  be  Hens  on  or  secured  upon  any  of 
his  real  estate,  it  being  his  intention  that  no  part  of  his  personal  estate  should 
go  to  exonerate  his  real  estate,  but  that  the  same  should  go'  to  his  said  wife, 
subject  only  to  such  debts  [as  should  not  be  liens]  on  his  said  real  estates,  and 
to  his  said  legacies  and  funeral  expences ;  and  the  said  testator  made  his 
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DeffiM  to  A.  But  whepQ  tb^Te  WM  n  par*iwkir  ckaii^  for  the  pii]^eii£ 
«r«ni«e  ?r^  of  delHfi ;  as  wher^  a  testator  b^vig  in  podfieesion  of  two 
l^esdelf^id  ^***^  ^wfced  ooe,  charged  with  a  term  for  that  purpoie* 
^aie  m  trust  the  de?isfd  eetate  was  held  to  he  first  Uahle.    Thua^  where 

jirits9 

an  estate  was  made  subjeot  to  a  five  hundred  years  term,  by 
the  owner*9  will  (or),  for  the  payment  of  debts,  and  other 
lands  desce9ic|ed«  Lord  Hardwieke  held,  that  the  estate  so 
sul^ected  must  first  be  applied,  before  the  creditors  eould 
come  upon  the  estate  descended  on  the  heir  at  law :  his  Lord-' 
flap  obee^rying,  that  if  a  testator  has  created  a  partievdar 
trust  out  pf  particular  lands,  and  subject  to  that  trusty  deyiaed 
it  Qv^,  the  devisee  ean  take  no  benefit  but  of  the  remainder, 
^fter  the  whole  burthen  upon  it  discharged ;  and  as  to  that  the 
heir  at  law  atood  in  a  better  plaoe  than  the  devisee  did  (o). 

,  (x)  Poyrit  ▼.  Corhetty  alias  Cwb^t      cnlar  estates  Revised  or  charged  for 
▼.  Kyntuton,  S  Atk.  556.     [See  ante,      payment  of  debts.— Etf.] 
tsa,  79S,  1,  for  instaaces  of  parti- 


wife  sole  ezeentrix.  The  personal  estate  beingf  given  away,  subject  to  the 
payment  of  aH  the  testator's  debts  (except  such  as  were  Hens  on  t)ie  real 
esute),  and  snch  part  of  the  real  estate  upon  wliich  Uttseweve  tteni  beiog 
devised  to  the  defendant,  it  became  a  qnestion  whetlier  the  devised  estates 
were  liable  to  satisfy  the  incnmbrances  on  them,  or  whether  the  descended 
oa^«taa  we»«  UabVa  to  d«|ch«fgo  sQeh  isewabra^cca.  The  Vice  Chancellor 
sMd)  ^  d«aeendad  sMatoa  wiat  pa^F  thane  delits,  oaleM  the  teataler  hid  ex- 
piNP«i9<l  a  difl^ent  intentta  in  the  wilL  Iktu  poraoaal  estate  was  Hw^  pri- 
m$gy  fiisd  foff  the  payment  of  dehta,  and  the  deaeended  e atsles  the  aeooad. 
The  leitator  bad  expressly  directed  that  hia  personal  eitele,  the  pnmery  Amdy 
shoeMooi  be  Implied  iapayvNAt  ef  Iheae  debta»  hot  he  had  ao  where  aaid, 
/Had  thai  tMedeaaeiided  ^letet»  theaacondaiy  food,  should  ant  be  so  applied.  The 
^^  f^'frf^'^^'  ^^slesehariM  viththoMon^ageawMe  iadeed  desriaed,  sal^t  tetiie  fm^^ 
mudher  ^d  i|  "i**'*^  sf  the  taiciMn^neea  epos  theas,  h«t  a  piteery  fond  wet  net  exDDCffated 
fn€id€d,  niefeIsP  becaaae  aaolher  fimd  was  pievided.    &ach  odier  fned  was  considcted 

19  eeailieo  <aKl|f»  nafeass  the  priosacy  fond  were  expressly  exonerated.    To 

enenofnle  the  descended  eatate,  there  moat  net  only  be  a  clear  Intention  to 

aameet  the  dnvised  estaSa  to  the  pnyaaent  of  the  debts,  hut  also  a  clear 

i^ntien  thai  the  descendad  ealate  ahonld  not  he  snhiiect  to*  the  payment 

of  tim  dfh^i.  EX  vide  Wmimn  ▼.  BriekMmdy  9  Yes.  447. 

STi^S^ /or      <^>  ''*  ****•  ^-  Aitonon,  1  Atk.  «»,  R.  B.  by  bis  will,  afWr  devising 

debts,  whether    oopyWd  hunlate  hia  wife  and  oilldiren,  provided  that  If  hia  personal  estate 

ni  Aaads  ^       shoiddnet  pay  hk  debts,  then  that  hia  esecntors  sbonid  raise  the  same  oat 

wmet,  rfter  perl  Ol^  ii»  teU  eepyhohi  peaniaea.    The  testator  upon  his  nerriage,  had  settled 

aimal  estate,      sum  faaeheld  landa  upon  his  wife  and  children,  and  had  covenanted  that 

dncltar^tf  mart-  ii^y  ^^^^  ^^  .f^^^^  ttMnpri>««ees.    it  linppeaed,  however,  that  tiieae  hnds 
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4jii4  I  ffemapo  t}^^  99aoe  ififereppe  vould  foOo^i  if  4  per-*  £s<di€  cAofirctf 
8^  «ei«Bd  of  ikam^  or  four  estates,  devised  one  estate  ipecifi-  j;*^  appitetf  w 

'  ■  " ' —~"^ S«ii6.(P> 
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were  snfeject  to  a  prior  mortgage.    It  was  decreed,  that  the  plantiflb  (the 

wife  sn^  cbiMrcn)  wers  entitled  to  hava  the  aettled  estate  exonerated  of  the 

iniMrtgaga  c^ut  of  |h^  perMuud  estate  and  cO|g^Id  estate  devised  for  payaif  nt 

of  debts.    See  Mr.  Sanders*  n.  (1).— So  in  I^aoy  ▼.  Athol^  t  Atk.  444-    &  C. 

9  Mod.  396,  it  was  held,  that  there  being  a  borrowing  and  a  lending  in  the 

case  of  a  mortgage^  the  real  estae  should  be  considered  only  as  a  pledge,  and      [  857  *  J 

the  pf fioaal  estate  sboald  be  first  liable,  bnt  if  the  personal  estate  shoald 

pr^ve  de^ient,  tbea  it  was  decieed*  that  the  mprtgages  vaat  be  paid  ^t 

of  the  freehold  and  copyhold  estates  devised  by  the  will  for  paynient  of  th^ 

debts.  A  decision  on  a  similar  principle  appears  to  have  been  made  in  7We- 

dUe  T.  Cwentryy  1  Bro.  C  C.  240.    There  Sir  R.  W.  seised  in  fee  of  estates  in 

C.  which  were  mortgaged  to  a  considerable  amonnt,  and  also  of  an  estate  in 

the  Isle  of  Wight,  devised  the  latter  estate  to  his  ezecntors  as  trustees  for 

tx  years,  «iaofgf»ther  uses  lopny  his  knd  imd  book  ds^fs  if  his  personal  estate 

should  not  be  sn^cieot,  and  by  a  farther  claase  to  pay  aU  hk  Mtt*    This  trust 

t^nni  afkr  the  personal  estate,  was  held  liaUe  to  exonerate  the  estate  at  C 

from  the  respective  mortgages  thereon. 

(P)  Lord  Eklon  w^  of  a  difierefit  opinion  in  Hvwmd  v.  Qgriaadcr,  8  Yes*   Mere  ekarge  rf 
lt5f  and  Jtftiiiei  v.  SUder,  ib.  306.    In  the  latter  case  it  was  held,  that  where  ^fj^'^'tf^^' 
a  testator  going  beyond  a  mere,  charge,  creates  a  particular  fund  for  paymeni  icended  eeUU ; 
of  his  debtSi  that  fond  shall  be  first  applied  In  exoneration  of  descended  «^  f^/'^'.^j 
estates,  whether  acquired  after  the  date  of  the  will  or  not,  and  of  the  personal  %^creoted* 
estate  even  in  favor  of  the  acxt  of  kin  taking  it  for  want  of  disposition.    Lord 
mdop  em  this  ocoiwion  went  fully  into  the  sul^ect  of  exoneration  as  betwecsi 
the  he  If  perspa^U  repfesentative  and  dovisoe,  and  hi  the  course  of  his  judgment 
rofiarfced,  t|wl  the  authorities  hM  gone  this  length,  vis.  that  where  the  hehr 
tahes  not  by  the  intention,  bqt  in  the  absence  of  intention,  the  deviser  is  us^ 
4sivsV>^  ss  hfkvipg  denoted  in  a  question  between  the  heir  and  the  devisee, 
thM  the  estate  demised  shall  $rst  go  to  the  debts,  though  the  estate  so  devised 
Cor  pi^^ient  of  deV.ts  may  not  be  legal  assets,  and  the  descended  estates  may 
l{t  lefal  assets,  w^eh  made  it  a  strong  operation  of  the  court  to  throw  the 
49bts^  upon  lands,  which  in  some  cases  might  be  equitable  assets,  and  frona 
land^  which  might  be  legal  assets. 

fiis  ^rdship  farther  remarked,  that  as  there  most  he  somethhig  operatinip  Dsoiss  rfwimU 
1^  a^  exanesation,  either  expressly  or  by  shening  an  intention  to  substitute  ^^ff^  *t^L 
sQfE^e  oth^r  fond,  the  qoestiop  in  the  case  before  him  resolved  Itself  into  this,  ^^^naieie  no 
wither  the  testator  had,  out  of  the  mortgaged  estates,  created  another  ihnd.  exoneratum  ^ 
The  ipwds  of  the  wlU  were,  "  And  I  farther  dechire,  tha^  if  at  the  time  of  my  J^^J^^J^^ 
dscease  there  shall  be  any  mortgages  or  other  incumbrance^  affecting  my  estates  f^Mi. 
at  B.  apd  T.  or  any  of  them,  the  same  shall  not  be  discharged  out  of  my  per-" 
sonal  estate,  n^r  shall  any  part  thereof  he  applied  towards  the  same,  but  shalfr 
remain  charged  apon  my  said  estates  respectively  until  ducharged  by  the 
saveral  tenaats  fov  life,''  to  whom  the  said  estates  were  respectivdy  IfanltedJ 
<<  I  perfactlx  as^ee/*  ooatlnaed  Lord  Ehlon,  <«  thai  if  the  testator  has  done 
no  more  than  genendly  Mil)i«cting   tlia  mortgaged  estates^  oMrely  leaving- 
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ccMy  for  tli#  particular  purpose  of  paying  his  debts ;  that  estate 
would  be  first  applied  even  in  favor  of  the  heir ;  for  these  are 
questions  of  intention.  Then,  '^  what  is  the  inference  fur- 
nished by  the  circumstances  in  these  cases  ?  It  is  this ; 
Where  a  testator  gives  the  whole  of  his  estate,  at  the  time 
of  the  devise,  subject  to  V general  charge,  he  means  to  give 
''  the  devisee  all  that  can  be  saved  of  his  affairs,  after  pay- 
r  858  1     **  ment  of  his  debts.     If  he  aftierwards  becomes  possessed  of 

an  estate  by  devise  or  purchase,  thus  much  is  clear,  by 
charging  his  estate  with  payment  of  his  debts,  it  could  not 
be  in  his  contemplation  to  charge  an  estate  which  he  actually 
gave  in  favor  of  an  estate  which  he  had  not.    In  such  case 


it 


them  snbject,  as  the  law  woold,  and  the  tenants  for  life  and  those  in  re- 
naiiHler  take,  subject  to  the  incnmbrance  as  if  he  had  said  nothing,  that  is 
Bot  enongh  to  protect  the  descended  estates ;  but  he  may  create  such  a  fund 
by  raising  a  particular  interest  in  the  mortgaged  estate  to  pay  the  mortgage ; 
'Which  will  have  the  same  effect  as  if  a  particular  interest  was  created  in  any 
other  estate  for  that  purpose.  Then  has  he  created  that  fund ;  and  has  he 
created  it  with  reference  to  the  descended  estates,  or  only  as  to  the  personal 
estate?  My  opinion  is,  that  he  has  created  a  particular  fond  by  those  words ^ 
though  I  do  not  believe  he  had  the  least  comprehension  what  was  the  meaning 
of  this  part  of  his  will.  But  the  court  cannot  reject  words  having  an  obvious 
r  858  *  1  naeaning,  upon  a  suspicion  tliat  the  testator  did  not  know  what  he  meant.  Here 
is  an  estate  given  to  his  daughter  for  life,  and  afterwards  to  her  children,  ac- 
cording to  her  appointment,  and  in  default  of  appointment  in  strict  settlement, 
followed  by  remainders  to  several  tenants  for  life  in  succession,  and  varions 
limitations  of  the  inheritance  in  tail.  If  the  testator  had  died  an  hour  after 
the  execntion  of  his  will  (and  then  he  would  have  had  only  personal  estate), 
be  has  most  expressly  said  the  personal  estate  should  not  be  applied  to' the 
mortgages,  and  that  they  should  remain  charged  until  discharged  by  the  te- 
nants for  life.  There  is  great  nicety  In  saying  that  means  only  till  the  tenants 
for  life  think  proper  to  discharge  them  ;  that  they  are  only  to  keep  down  the 
interest  at  most,  and  no  farther  obligation  upon  them  was  Intended.  If  that 
is  so,  why  are  those  words  used  very  differently  from  the  words  "  subject  to 
the  mortgage,''  in  SerU  v.  SI.  Etoy  [ante,  830]  ?  At  best  they  look  to  the  event 
of  payment,  not  by  the  owners  of  the  inheritance,  but  by  the  tenants  for  life. 
The  testator's  meaning  must  be  taken  to  be  to  impose  npon  the  tenants  for 
life  the  necessity  of  sacrificing  the  life  estate  for  the  exoneration  of  the  owners 
of  the  fee.  Mainy  cases  might  be  put,  ui  which  descended  estates  may  be 
applicable,  where  the  personal  estate  would  not.  Suppose  all  the  tenants  for 
life,  in  the  present  instance,  dead,  or  did  not  live  long  enough :  in  one  case, 
there  would  be  no  fund;  in  the  other,  not  a  sufficient  fund.  Then  the  per- 
sonal estate  being  directed  not  to  be  applied,  the  descended  estates  must  be 
applied  to  the  exoneration."    JUilnf  v.  SUUer,  8  Ves.  306. 
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'*  the  estate  descended  cannot  be  stated  as  the  object  of  his 
"  intention  to  exempt.  But  if  a  testator  has  two  estates  when 
**  he  makes  his  wiQ^  and  charges  one,  either  generally,  or  by 
*'  creating  a  term  ;thereout,  the  inference  is,  that  he  means 
*'  to  exempt  the  other/' 

The  case  of  Donne  v.  Lewis  is  another  instance  (y),  shew-  G«wr«nf ,  *- 

icindid  etUAe 

ing,  that  whether  the  intention  was  to  charge  the  estate  spe-  mM»t  extmgndt 
cially  or  generally ;  that  is,  whether  the  testator  has  selected  ^J^^^  ^^' 
any  part  of  his  estates  which  by  his  will  should  be  first  ap-  jjj^jjf**  , 
plied,  or  whether  the  charge  is  only  to  subject  his  estates  to  (ra,  ^  dttttU 
the  payment  of  his  debts,  which  otherwise  perhaps  could  pready  pointed 
be  applicable  to  them,  is  the  main  question  on  such  occa-  ^J^j^^^jf 

sions.  profrided  for 

thai  fwpMe 

(a). 
In  that  case  L.  made  his  will  {»),  and  thereby  desired,  that '  [  859  ] 
all  his  just  debts,  funeral  expences,  and  the  charge  of  prov- 
ing his  win,  might  be  paid  as  soon  as  convenient  after  his  de- 
cease, and  gave  and  bequeathed  to  his  wife  S.  L.  the  sum  of 
200/.  and  also  several  specific  parts  of  his  personal  estate.  He 
.  then  devised  to  the  said  S.  L.,  and  to  T.  L.  and  I.  B.,  and  to 
the  survivor  of  them,  and  the  heirs,  executors^  aiid  admi- 
nistrators of  such  survivor,  according  to  their  respective  estates 
and  interests  therein,  all  his  freehold^  copyhold,  and  leasehold 
estates  (not  thereinafter  particularly  bequeathed),  together  with 
all  his  ready  money  and  book  debts,  which  should  be  due  and 

(y)  S  Bro.  C.  C.  S57.  257,  et  vide  Mtammg  ▼.  Spooner,  SVes. 

(z)  Donne  v.  Lewis,   S  Bro.  C.  C.      114. 


(Q)  This  case  was  said  by  the  Master  of  the  Rolls,  in  Manning  y.  Spooner,       P.  858 
3  Ves.  117,  to  have  been  detennined  on  very  fall  consideration  and  discussion,      eoniinmed* 
and  on  priooiplea  which  have  been  constantly  acted  on  ever  since.    Taking  j^**^  "SSHi 
that  case  for  hU  gnide,  the  Master  of  the  Rolls  detenniBed,  (3  Yes.  i|4)  that  ^^^wAok 
though  a  general  charge  of  debts  npon  a  devised  estate  will  not  prevent  the 
previous  application  of  an  estate  descended,  yet  if  the  devised  estate  be  so- 
lected  and  appropriated  to  tlie  debts,  it  will  be  liable  before  the  estate  de- 
scended :  bnt  this  arrangement,  his  Honor  said,- did  not  bind  creditors;  and 
be  farther  held,  that  it  was  immaterial  whether  the  lands  descended  were 
acquired  before  or  after  the  date  of  the  wiU ;  et  vide  S  Bro.  C.  C.  S5S;  and 
Tveedide  v.  Covenity,  i  Bro.  C.  C.  S40,  as  to  the  latter  point. 
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•DMne        owing  to  hhn  at  the  tithe  of  his  decease,  ill  ot  upon  account 
Jjtwis.       of  bis  sevet ai  ttadt^  or  employments  of  a  bufldef  afid  feather- 
merchant,  upoti  trust,  that  they  the  said  8.  L.,  T.  L.,  and 
I.  B.,  &c.  should  coDect  and  receive  the  said  book  debts,  and 
sell  and  dispose  of  his  freehold,    copyhold,   aild  ka^hold 
estates,   and  out  of  the  money  arising  thereby ^  pay  and  dig" 
charge  all  Ali  debts  and  legacies  whatsoever  (elcept  the  debts 
secured  by  mortgage  of  the  estates  thereinafter  specifically  b^ 
queathed,  whith  Were  to  be  pdid  and  discharged  by  the  A^ 
tisees  of  those  estates  respectively) ;  and  in  tdM  the  moliey  so 
tb  be  raised  by  his  said  IMstees  shdnH  not  b^  stiffidehi  to 
discharge  the  said  debts  atid  legad^,  thi^ft  h^  willed,  thai  the 
dejldidncy  sh&uld  be  chdrged  on  the  Several  estates  theretnaftdr 
given,  or  bequeathed  to  or  for  the  use  of  his  three  sons  Hftd 
two  daf^hters  respectively,  and  that  one-fifth  part  of  such  de- 
fidency,  with  interest  thereoti,  at  fii^per  ceiU.  from  tUe  tin^ 
of  bis  decease,  should  he  paid  by  each  of  his  said  sons  and 
daughteirfr.    titf  th^ii  proc^ded  to  devise  very  fiilly  and  parti- 
cularly to,  ot  in  trust  for,  his  five  children,  respecJtively,  fivfe 
i^eVeral  estates  i  fouf  of  Which  were  leasehold,  the  other  free- 
hold, and  thtte  of  the  leasehold  estates  were  imbject  to  mort- 
gages 6t  other  incumbrahces ;  but  ih  cdse  it  should  be  neces- 
sary to  pay  off  and  discharge  the  niortgages,  of  other  incum- 
brances upott  any  parts  at  his  estates  befote  the  trusts  thereby 
ere&ted,  concerning  such  Estates  respectively,  should  be  ftdly 
executed  sind  determined,  the  daid  testator  thereby  empowered 
and  directed  his  said  trustees,  and  the  survivor  of  them,  &c. 
as  the  case  might  require,  t6  sell  and  dispone  o^  such  respec- 
tive estates,  in  the  best  manner  they  were  able,  and  after  pay- 
ment of  all  charges,  incumbrances,  and  expences  thereon,  lay 
[  869  ]      out  and  invest  the  residue  of  the  money  to  arise  by  such  sale, 
in  the  purchase  of  government  securities,    in  the  names  or 
name  of  his  said  trustees,  or  the  survivor  of  them,  or  the 
heirs^  eteCiiiorBi    or  stdMtAaiSitJton  of  such  mirvivtif ,  as  tbe 
c^e  might  reqtdre,  to  and  upon  the  hJb  uses  wd  trusts  as 

were  thereby  expressed  and  declared  of  and  concerning  such 
estates  respectively,  or  to  such  of  the  said  uses  and  trusts  as 
should  be  them  existfaig  and  capable  of  taking  eflfeet.  And 
the  said  testator  gave  all  the  ^est  and  residue  of  hii^  estated, 
real  and  personal,  of*  what  nature,  kind,  or  quality  soever^ 
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unto  and  among  all  and  erery  his  diree  sons  and  tiro  daugb-        "^ 
ters^  in  equal  proportions^  sharfe  and  sliare  alike  $  and  the  said        Ltiph. 
testator  made  the  said  S.  L.,  T.  L.^  and  I.  B.,  executors  of 
his  will. 

A  bill  irns  filed  to  have  the  trusts  of  the  will  performed, 
and  for  the  necessary  accounts.  The  Master  made  his  report, 
by  which  it  appeared,  that  the  general  personal  estate,  to- 
gether with  the  trust  fimd,  consisting  of  die  leasehold  pre- 
mises, not  specifically  bequeathed  (for  in  &ct  the  testator  had 
no  copyhold  estates  whatsoever,  and  no  fjpeeholds  but  those 
specifically  devised),  and  the  ready  money  and  book  debb 
were  not  nearly  sufficient  to  pay  Ae  debts,  which  amounted  tb 
upwards  of  50001.,  besides  those  specifically  charged  on  the 
devised  estates,  and  that  the  legacies  amounted  to  £0001.  It 
also  appeared,  that  ike  te^iai&r  purchased  d  smdU  Jreehotd 
eeUUe  after,  the  time  of  makk^  Me  wiU,  which  was  worth 
about  900/.I  and  which  Aerefore  descended  on  his  eldest  son 
and  heir  at  iaw. 

The  single  question  was,  whether  the  descended  estate 
should  be  applied  in  payment  of  the  debts  and  legacies  (theit 
being. specialty  debts  in  &ct  much  beyond  the  amount)  in  pre- 
ference to  the  trust  fund  devised  for  that  purpose,  or  before 
the  specific  devisees  should  be  called  upon  for  their  contri- 
bution according  to  the  directions  of  the  wiB  t 

Et  per  Lord  Thurlow  (a),  the  question  wiD  always  be  this, 
and  the  Only  one  that  can  reconcile  all  the  eases :  Are  the 
terms  of  the  will  only  a  general  indication,  that  the  testator 
meane  to  subject  his  property  to  his  debts,  and  not  to  be  a 
knave  (as  many  of  the  cases  treat  the  man  who  does  not):  Or 
does  he  mean  more,  and  to  make  a  particular  provision  for  the 
purpose  ?  It  it  unnecessary  to  enlarge  on  the  point  of  the 
mortgage  debtsi  for  he  has  provided  for  the  paym^it  of  them 
in  so  distinct  a  manner,  Aat  e^eA  the  case  of  Serkr.Si.  Eloy 
could  never  toueh  this  case(^).     They  are  clear  deductioila 

(a)  Et  Tide  Mtrnmng  v.  Spowgr^  3  Yes.  114. 
.    .       {h)  Ante,  page  8S0. 


891  CHAP.  XVIII.  OUT  OF  WHAT   FUND 

Danne       from  the  property  devised.    But  the  question  arises  more  on 

LetDti.        the  general  provision  for  debts.    There  are  two  provisions, 

consisting  of  his  ready  money  and  book-debts^  and  also   some 

leasehold  estates^  which  very  probably  were  an  enimieration  of 

aQ  his  personal  estate  not  otherwise  specifically  disposed  of; 

Pteiumptim     the  next  was  a  contribution  firom  the  devisees.     The  supposed 

hi^hi^^A.   Mitention  to  be  imputed  to  the  testator^  is,  that  he  means  to 

mema  to  ear-   exempt  Whiteacre  where  he    charges  Blackacre;  but    this 

Ucabie  io  e#-     Cannot  be  applicable  to  Greenacre ;  which  he  had  not  until 

t^t/^^^   afterwards.     But  the  fallacy  is,  that  there  is  no  intention  in 

fact,  either  as  to  Whiteacre  or  Greenacre,  but  only  as  to  Black- 
acre;  and  he  leaves  both  the  others  quite  clear  of.  his  inten- 
tion, which  does  not  apply  at  all  more  to  Greenacre  than  to 
Whiteacre,  he  being  totally  silent  as  to  both.  And  you  must 
execute  his  intention  as  to  Blackacre ;  and  if  Blackacre  is  not 
sufficient,  the  justice  of  the  case  will  be  executed  as  to  creditors, 
notwithstanding  his  intention,  and  only  under  the  ccxamon 
principles  of  law.  Therefore  the  legacies  would  not  be  charged 
on  the  descended  estate  direcfly,  but  it  must  l/»  done,  if  at 
all,  by  circuity.  In  this  point  of  view  then,  is  there,  in  tins 
will,  such  an  expression  of  intention,  with  regard  to  devised 
estates,  as  to  a£fect  a  property  which  the  will  takes  no  mann^ 
of  notice  of,  or  is  it  a  direction  how,  and  aui  of  what  fui/idi, 
the  debts  and  legacies  shall  b.e  paid  ?  He  directs  aU  the  trust 
fund  to  be  converted  into  monetf,  and  to  be  applied,  ^c. ;  and 
he  gives  interest  at  five  pounds  per  cent,  on  tiie  legades  firom 
his  death,  which  is  beyond  the  ordinary  course  of  tiiis  court, 
and  the  intention  usually  imputed  to  testators.  Having  charged 
these  estates  specially,  it  is  impossible  to  execute  this  purpose 
without,  by  consequence,  exempting  the  estate  descended. 
In  this  view,  I  take  it  to  be  consistent  with  the  cases  of  Dapies 
V.  Topp,  Wride  v.  Clark  (c),  Corbett  v.  Kynaston,  Powis  v. 
Corbett  (d),  and  Galion  v.  Hancock  {e),  (though  there  was  a 
difference  in  those  cases  as  to  the  consequence  of  thoae 
principles)  to  say,  tiiat  the  trust  fund  must  be  first  applied, 
and  if  that  is  deficient,  as  it  appears  to  be,  then,  that  the 
devisees  must  contribute  in  fifths,  before  the  estate  descended 
can  be  called  upon. 

(0  Ante,  page  854,  5.        *  (i)  Ante,  page  856.  (e)  Ante,  page  849. 
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*     On  the  wholes '  dieiefbre,  the  nile^  as  to  the  order  of  affect-  Order  tfanett^ 
uiff  assets  in  such  cases,  is  this(Y):  First,  that  the  general  tatt.  t.  Estate 
personal  estate  is  to  be  applied.     Secondly,  ordinarily  speak-  ^^^,   sr^e. 
ing,  estates  devised  for  payment  of  debts.     Thirdly,  estates  JJ^^^'^^/J'"''* 
descended.    Fourthly,  estates  specifically  devised,  even  though  tute. 
they  are  generally  charged  with  the  payment  of  debts  (r).  ^  ^^  J 

And  if  one  purchase  an  estate  subject  to  a  mprtgage,  his  A.fmrekaaeses^ 
personal  estate  will  not  be  liable  to  exonerate  the  real  estate  mortgage^  and 
.from  pajrment  of  the  mortgage  debt,  although  he  covenanted  JJ^^JJJ^J^*^'* 
iwith  the  vendor  to  pay  the  mortgage,  and  indemnify  him  fipom  discharge  same. 

ii  11  •  r»  »       rn       •        t  *  i      A.^sperssiaales* 

all  costs  and  charges  m  respect  of  it;  [for  in  this  case  the  tate  not  mhu 
personal  estate  of  the  purchaser  has  not  received  any  addition  iJud'^^j^^ 
to  its  fiind  by  means  of  the  mortgage.-r-£eI.]  (*>  . 

Thus,  where  B.  agreed  to  purchase  an  estate  of  A.,  which 
was  then  subject  to  a  mortgage  of  SOOO/.  to  D.  {g\  and  ac- 
icordingly,  by  indenture  of  lease  and  release,  between  A.  of 
the  one  part,  and  B.  of  the  other  part,  reciting  the  mortgage, 
tond  that  B«  had  contracted  with  A.  for  the  purchase  of  the 
inheritance  of  the  said  estate,  and  had  agreed  to  pay  the  sum 
of  8600/.  for  the  same  in  manner  therein  mentioned,  that  is  to 
say,  to  the  mortgagee  all  such  sums  as  should  be  due  to  him 
upon  the  said  mortgage,  on  the  first  day  of  May  next  ensuing, 
as  also  to  pay  such  sum  of  money  as  should  remain  after 
deducting  the  money  due  on  the  mortgage  to  D. ;  it  was  wit- 
nessed that  the  said  A.,  in  consideration  thereof,  did  grant,  &c* 
to  the  saidB.,  his  heirs  and  assigns  for  ever,  all  the  sai4 

(/)  Per  Lord  Tborlow,  t  Bro.  Ch.         {g)  TweddeU  ▼.  Twedddl^  t  Bro.  Ch. 
Ceutes.  Ca.  101.  Ids. 


(R)  From  the  caie  of  D&mu  y.  Levis^  obi  Bopra,  858,.  Sir  R.  P.  Arika, 
M .  R.,  collected  that  there  were  foor  classes  of  estates  to  be  applied  in  pay- 
ment of  debts ;  1st.  The  general  personal  estate,  nnless  exempted  expressly 
.^rJiy  plain  tmplieallon ;  Sdly.  Any  estate  partTcalarly  dievised  for  the  purpose, 
;a«Mi  ^nly  for  the  parpose  of  paying  debU ;  Sdiy.  Estates  between  the  expression 
of  tbe.rale  and  that  of  Lord  Thnrlow's  in  the  text.    For  the  more  modem 
cnmnowtion  of  the  order  .of  fnndi  for  the  payment  of  debts,  see  ante,  SS6, 
.JMrtB(£), 

(8)  This  is  good  law.    It  was  dted  and  approved  by  Sir  W.  Orant^  M.  R. 
in  Hsmc9df  ▼.  Abbe^,  it  Yes.  189. 

Vol.  !!•  B  B 
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premises,  &c«  and  in  the  cavenant  agaiiut  faieiiiiibrancesy  tbe 
mortgage  and  securities  were  exempted.    And  the  said  B.  did 
oovenanty  that  he,  &c.  would  well  and  truly  pay,  or  cause  to 
be  paid,  to  the  said  D.,  the  said  sum  due  in  manner  aforesaid, 
and  would  indemnify  the  said  A.,  his  heirs,  &c.  and  his  goods 
and  chattels,  land  and  tenements,  from  all  costs  and  charges,  &c* 
in  respect  of  the  said  mortgage.     B.,  after  completing  the 
purchase  of  A.,  made  his  wOl,  and  died  {without  having  dis- 
charged the  said  sum  of  90001.  due  on  the  mortgage  to  D.}, 
and  then  a  question  arose  between  his  personal  representatives, 
and  the  devisees  of  this  estate  under  tiie  will,  whether,  from 
[  863  ]     ^b^  nature  of  the  contract,  the  personal  estate  of  B.  (respect 
ing  which  he  had  made  no  disposition  in  his  will^  was  liable  to 
Permnai  enote  be  applied  in  discharge  of  the  mortgage  ?    Et  per  curimm^  it 
equUy,  where*  ^  a  clear  rule,  that  the  personal  estate  is  never  charged  in 
%u  at  law.       eqtdiy  where  it  is  not  at  law ;  and  if  not  chargeable  at  law, 

tiiere  is  no  principle  &t  case  in  this  court  to  warrant  its  being 
chargeable  in  equity,  contrary  to  tik  orde^  of  the  Vkw.  Where 
it  is  a  debt  payable  by  executors  ai  kno,  thn  court  will  not 
relieve  the  heir,  by  turning  the  charge  upon  the  executors, 
provided  it  does  not  interfere  with  other  debts  and  legacies,  or 
any  substantial  claims  (A).  In  respect  of  tiie  ride  of  marshallr 
ing  assets,  it  is  that  it  must  be  a  debt  afiecting  both  the  real 
and  personal  estate;  so  in  case  the  personal  fimd  proves 
deficient,  to  enable  the  court  to  marshal  die  assets,  you  must 
prove  that  the  executors  are  accountable  at  law,  and  not  in 
equity.  In  this  case,  the  personal  estate  never  was  liable, 
eitiier  by  action  against  the  party  faimsetf,  or  against  his  exe- 
cutors (f)  (t). 

(A)  Vide  Clarke  ▼.  &jii|moii,  1  Vei.  See  also  Sir  W.  Grant's  obserfrntioili 

100,  et  3  Ves.  Jan.  65.  on  the  principal  case,  infra,  p.  884, 

(t)  Vide  Wood  ▼.  Hmairngford^  in-  in  aotts.— JBd.} 
ft«,  879,  dt  note  dfslfaiction,  [8S1. 


A.  mortgageB  to     (T)  TUs  case  cf  IhnMett  v.  TVftMiH,  iadaced  the  ^tedeictt  is  IhiiUr  v. 

M«t/tf"V  re^  ^"^^^  *  ^**'  ***•  '■  **"■*  ^^*^  *'"*''  "^  *  niort|fage*«» Br«bt  to  BariMrtf , 
demptioH  to  C.,  ^"^  *^»0l.  Breot  oomreyed  his  equity  of  radeaipfieii  to  BMlcr,  safc^eet  to  me 
mOiject  to  mori'  mortgage,  to  which  cooteyance  Banisrd  w«s  not  a  T^*^-  UnUer  <<heB  «nHle 
'jU^.firetf^  ^^^  ^'"'  ^^  directed  that  aU  his  jnst  debts  and  funeral  charges  ShenMlite 
/br  payment  qf  P«i^  ont  of  his  personal  estate  «nd  -effects,  and  gave  to  trustees  and  their 
vmtgage.  heirs,  among  other  hereditaments,  the    estate   be  had  lately  parebasnl  4t 


And  if  money  on  mortgage  lie  naf  properly  the  debt  of  the  An  incumbered 
Mmer  of  the  mottgi^ed  estate,  that  estate  alone  shaQ  bear  the  ^ol^^^wZ 
burthen  thereof,  notwithstanding  that  the  omer,  by  his  wiH,  ^^/^  j^J^' 
tharg€$  a  $pee{fie  part  of  Ms  property  with  die  payment  of  ^<v«>  «»< 

j^..  .  ereatee  term  of 

OtnU.  other  lands  M 

paument  of  hU 
debts.    Devisee 

Thus  {i)t  where  a  leasehold  estate  [held  of  the  Ihanor  of  **^^  cam 
East  and  West  Deeping,  by  lease  from  the  Crown]  had  been      [  864  1 
mortgaged  by  the  testator's  &ther  to  N.  for  6500/.,  and  had| 
subject  to  that  mortgage,  devolved  upon  him  on  the  death  of 
his  &ther ;  afterwards  the  mortgage  was  assigned  by  the  desire 
of  the  testator  to  H.,  who  advanced  to  him  a  &rth^  sum  of 
1002.  upon  it,  and  the  testator  conveyed  other  estates  as  an 
additional  security  to  the  mortgagee.    The  testator  then  made 
his  win,  and  thereby  devised  as  follows :  "  I  give  and  devise 
to  A.  and  B.,  their  executors,  administrators  and  assigns,  all 
those  my  manors,  knds,  &c.  in  L.,  to  have  and  to  hold  to 
ihem,  from  the  time  of  my  decease,  for  the  term  of  ninety-nine 

{k)  Aneoiier  ▼.  Jlfmyer,  1  Bro.  C.  C.  454,    [fully  acqoieaced  in  by  Lord  Al« 
nniey,  funte,  8S6,  7.— -Ed.] 


-Ifr.BNat,  to  the  use  of  hit  eldest  ton  O.  Puller,  for  life,  witli  remainder  to 

HbfS'  Mrs  of  Ids  body,  with  repaindert  over ;  he  gave  other  freehold  ettates  to 

tlie  use  of  hit  ton  (T.  Butler)  for  life,  trith  remaindert  over ;  and  all  bis  leate- 

hold  and  personal  estate,  after  payment  of  his  debts,  at  aforesaid,  and  lega- 

cieM  he  gave  to  hit  executors,  in  trntt  to  scH  the  leatehold,  and  after  payment 

of  hit  debU,  legaciet,  and  funeral  charget,  in   mbietiet  to  hit  two  tont« 

6.  Butler,  the  ton,  vrat  the  acting  executor.    In  1789,  the  bill  was  filed  by 

T.  Butler  to  have  the  will  established ;  and  the  usual  decree  was  made.  Upon 

the  accounts  it  appeared,  that  the  personal  estate  of  G.  Butler,  the  elder,  had 

been  applied  by  the  executor  in  discharge  of  the  mortgage  to  Barnard ;  and 

#16  ^aettkm  wat,  whether  payment  of  that  mortgage '  out  of  the  personal 

i^tMe  of  the  testator  could  be  supported.    The  Matter  of  the  Eollt  said,  he 

could  not  dittinguith  thit  cate  from  Tweddell  v.  Tweddell,    If  that  cate  and  the 

others  upon  which  it  wat  determined,  were  out  of  the  way,  and  he  wat  called 

upon  to  decide  this  point  for  the  firtt  time,  perhaps  he  might  have  been  of 

OBOtfaer  opinion;  bnt  he  collected  from  those  dedslont,  that  if  a  man  pur*  jjufe  €s  to  op* 

chstes  an  estate  suli^ct  to  a  charge,  and  does  no  more  than  covenant  with  the  propriatian  ef 

▼endor,  that  he  shall  he  indemnified,  it  is  not  hit  own  debt,  to  be  paid  out  ^y^^^^^^g 

of  hit  pertonal  ettate^  or  rather  a  debt  of  hit  in  respect  of  the  estate  only ;  wijeet  le  marl* 

and  If  nothing  more  has  been  done  to  take  it  upon  faimse!f,  the  debt  mutt  be  iH^* 

paid  oQt  of  that  estate  and  not  out  of  his  penonal  estate*   The  decree  was 

affiwfiingly. 

B  B« 


864  a         CHAP.  XVIII.  oxrr  ojp  what  jxmm 

years,  upon  the  trusts  herein  after  mentioned."  He  fhen  ^ve 
.the  real  estate  subject  to  the  term,  and,  in  default  of  issue  of 
his  own  body,  to  the  plaintiff  for  life,  remainder  to  his  first 
and  other  sons,  in  strict  settlement,  with  remainders  over,  and 
afi;erwards  declared  as  follows :  *'  I  do  hereby  declare,  that  tli@ 
term  and  estate,  so  as  aforesaid  limited  to  them  the  said  A. 
and  B.,  &c.  is  upon  the  special  trust  and  confidence,  and  to 
the  intents  and  purposes  following ;  that  is  to  say,  upon  trust, 
that  they  the  said  A.  and  B.,  *&c.  shall,  out  of  the  rents  and 
profits,  or  by  mortgage,  assignment  or  demise,  of  all  or  any 
part  of  my  before-mentioned  manors,  &c.  or  any  of  them,  far 
all  or  any  part  of  the  said  term  of  ninety-nine  years,  or  other- 
wise as  to  their  discretion  shall  seem  meet,  levy  and  raise  so 
much  lawful  money  of  Great  Britain  as  will  be  sufficient  to  pay 
and  satisfy  all  the  debts  I  shall  owe  at  the  time  of  my  decease^ 
my  funeral  charges,  and  all  th^  legacies  and  sums  of  monc^ 
given  by  me  in  and  by  this  my  will,  and  pay  and  apply  the 
«ame  'Accordingly*  And  my  will  and  mind  is,  that  after  so 
muoh  money  shall  be  raised  as  shall  answer  the  purposes  afore- 
said, together  with  all  costs,  &c.  the  said  term  shall  cease  and 
determine.*'  He  then  devised  as  follows :  '^  I  give  and  devise 
to  my  brother  M.  B.  his  executors  and  administrators,  all  that 
the  manor  of  East  and  West  Deeping,  holden  by  lease  from 
the  Crown,  subject  to  the  yearly  rent  and  covenants  reserved 
in  the  said  lease^  and  also  subject  to  the  mortgage  thereon  to 
N.  ^or  65002. ;  but  in  case  my  said  brother  shall  not  be  living 
at  the  time  of  my  decease,  then  I  give  the  said  estate  and  pr&- 

• 

[  865  ]  mises,  with  the  appurtenaijces,  subject  as  aforesaid,  to  such 
person  as  shall  be  entitled  to  the  freehold  of  my  real  estate  at 
the  time  of  my  decease,  by  virtue  of  the  aforesaid  limitations 
•of  this  my  wilL"  And  towards  the  end  of  his  will  he  deyiae4 
as  follows :  *'  Item^  I  also  give  all  my  household  goods,  and  aH 
other  my  goods^  chattels,  efiects,  and  personal  estate  whatso- 
ever, unto  my  said  brother  M..  B.,  if  he  shall  be  living  at  the 
time  of  my  death ;  but  in  case  he  shall  be  then  dead»  I  glvJ^ 
and  devise  the  same  to  such  person  as  shall  be  entitled  to  the 
fireehold  of  my  real  estate,  under  and  by  virtue  of  the  limita- 
tions in  this  my  will,"  &c.  M.  B.  died  in  the  life-time  of  the 
testator,  and  the  plaintiff  became  entitled  under  the  limitations 
in  the  will  to  the  real  estate.    And  one  question  was,,  whether 
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tbe  temi  be<jueathed  by  the  testator  for  the  payment  of  debts 

was  liable  to  discharge  the  mortgage  debt  on  the  leasehold 

estate  ?    Et  per  curiam^  With  respect,  to  the  leasehold  estate^ 

the  charge  under  which  it  pome  to  the  testator  was  prior  to  his^ 

purchasing  itj  [or  rather  its  devolving  upon  him],  and  inherent 

in  the  estate,  and  the  estate  itself  was  left  liable  to  answer  it,. 

and  neither  the  personal  estate,  nor  real  estate,  ought  to  be 

charged  with  that  debt ;  for  when  a  man  purchased  an  equity 

of  redemption,  sub/ect  to  incumbrances,  that  should  be  a.  reaL 

incumbrance  following  the  land,  and  not  a  personal  one.    And 

the  difference  between  an  estate  descended  and  one  purchased 

was  nothing,  unless  the  circumstance  of  purchasing  created 

the  difference,  but  that  afforded  no  argument.    The  question  ^eeicf  pw 

then  was,  whether  assigning  the  mortgage  from  N.  to  H.  and  n^i  tl^Mni 

covenanting  for  payment  of  debts,  altered  the  case,  and  made  "*^^* 

it  the  debt  of  the  testator  ?  and  it  was  clear  that  it  did  not ; 

for  although  where  a  man  transferred  a  mortgage,  and  cove^ 

nanted  for  the  payment  of  the  debt,  according  to  the  rule  of 

law,  he  made  it  his  own  debt,  and  made  himse^  liable  to  be 

sued  upon  that  covenant;  yet  the  case  of  Evelyn  v*  Evelyn, 

had  decided  (T),  that  though  he  might  be  at  law  liable,  yet 

while  there  were  real  assets  sufficient  for  the  payment  of  the 

incumbrance,  tf^ey  should  be  applied  for  that  purpose ;  and  it 

was  to  be  understood,  with  respect  to  such  transaction,  that 

itie  party  did  it  by  way  of  accommodating  the^charge,  and  not 

of  making  the  debt  his  own  (w). 

(0  Infra,  [868,  et  vide  S.  L.  867.— £if.] 


(W)  The  land  in  these  cases  is  considered  the  principal,  and  the  covenant  C^vemani  to ptu 

to  pay  only  a  collateral  security  ;  and  the  personal  estate  of  the  covenantor  ?*?**^?      ^  f? 

iflf  Ww  ifciincy* 

has  the  same  equity  to  be  reimbursed  out  of  the  land,  as  the  land  is  entitled 


to  when  it  is  pledged  as  a  collateral  security.  Bntl.  Co.  Litt.  208.  n.  (1). 
■.  S.  If  a  grandfather  mortgages  his  estate,  and  covenants  to  pay  the  mort- 
gage money,  and  the  land  descends  to  his  son,  who  dies  witiiout  paying  off  the 
murtgage,  leaving  a  personal  estate  and  a  son;  the  intermediate  son's  per- 
sonal estate  shall  not  be  applied  in  payment  of  the  mortgage ;  for  the  debt  was 
not  contracted  by  him,  and  so  his  personal  estate  derived  no  advantage 
from  it.  Cop€  v.  C&pe^  t  Salk.  4d0.  8.  C.  1  Eq.  Ca.  Abr.  270,  pi.  S.  S  Cra^ 
Pig.  183,  2d  edit.  But  if  the  father  had  been  executor  to  the  grandfather, 
.and  the  grandfather  had  left  assets  to  the  value  of  the  debt,  and  the  father  bad 
jponverted  those  assets  to  his  own  use,  there  an  equal  portion  of  tlie  father't 


[  866  ] 


(^  a       -  CHAP.  xvni.      OUT  of  wAat  #ukd 

PiirdM$er9fm'  Anotheir  qtlestioi^  in  the  fArecedBltg  ctoe  was^  whetber,  when 
iai€  en  farther  the  testator  mortgaged  an  estate  tf  hii  awn. as  a&  uiterUMr 
M^i^f^  security,  Aa*  drcumstance  would  create  a  difference?  and  it 

was  held  that  it  would  not ;  for  notbing  made  it  his  debt  flo 
Principal  ataU  effectuaDj  88  thie  covenant  to  pay ;  for  it  did  not  create  the 
j^prt«ar%  ^^y^^^  ^mt  only  operated  as  collateral  to  die  debt  («•)•    A  man 

mortgaged  his  estate  without  covenanti  yet  because  die  money 
was  borrowed,  the  mortgagee  became  a  simple-contract;  credi- 
tor, and  in  that  case  the  mortgage  was  a  collateral  security ; 
and  if  there  were  a  Ixmd  or  a  covenant,  then  there  was  a  col- 
lateral  security  to  a  higher  species,  but  no  higher  by  means 
of  the  mortgage  merely  |  therefore  having  security  amounted 
to  nothing  (x). 

(m)    Et  vide    Hamilton  y.   Worley,  2  Ve8.  Jan.  6«,  [S.  C.    4  Bro.  C.  C. 
199.— ft«.] 

personal  estate  woald  have  been  liable  to  tbe  payment  of  the  grandfather's 

debts,  and  the  grandson  conld  in  such  case  have  come  upon  the  lather's  ex- 

cicutors  to  exonerate  tbe  mortgage  ont  of  the  flitber's  personal  estate.    Ottb. 

Xiex  Prset.  515;  and  see  Soott  ▼.  Beacher,  5Madd.  96.  <9.  C.  infra,  951,  last 

case  in  2d  section  of  note  there.    As  to  exoneration,  when  tbe  mortgage  it 

between  tenant  for  life  and  a  remainder-man,  see  post,  870,  1. 

WithnU  cove-      (^)  ^^  should  in  this  place  be  observed,  that  vdthout  a  bond  or  covenant, 

want  or  bowl     in  which  tbe  hetr  is  named,  the  mortgagee  wffl  have  no  claim  on  tbe  real 

n^iSTmorV  assets  of  the  mwtg^gor.    Thus  in  a  MS.  case  mentioned  by  Mr.  Criiise  in  tha 

i^agee  has  no     2<1  edition  of  his  Digest  on  the  Law  of  Real  Property,  Sd  vol.  p.  165,  a  &ther 

claim  (^  real      and  son  joined  in  a*mortgage  of  the  father's  estate ;  the  father  received  the 

aoedo  of  mart' 

gagor,  money,  and  the  son  conveyed  in  consideration  of  ten  shQlings.    There  was  no 

covenant  in  the  mortgage  deed  for  payment  of  tbe  money.  Tbe  bUI  was  bronght 

to  malie  both  the^  real  and  personal  assets  of  the  father  and  son  liable  to  the 

morrgage  tfebt.    The  estate  mor^iaged  befng  snbject  to  prior  incombrances, 

.  Lord  Hardwicke  said,  it  had  been  determined  that  the  personal  assets  were 

liable,  thongh  there  were  no  covenant  in  the  deed  for  payment  of  the  money, 

because  there  was  a  debt  contracted  by  the  borrowing  [see  ante,  774,  5].  This 

demand  went  a  step  farther,  anci   sought  to  charge  the  real  assets  of  the 

father  in  the  hands  of  the  son,  which  we're  not  liable  in  the  hands  of  the  heir, 

even  by  a  bond  or  covenant  of  his  ancestor,  unless  the  heir  was  specially 

named.    As  to  Uie  son,  his  assets  were  no  way  liable,  for  he  conveyed  only 

in  consideration  of  ten  shillings,  and  had  no  part  of  the  money,  consequentiy 

was  no  debtor ;  and  neither  his  real  nor  personal  assets  were  bound.    Uoffd 

V.  Thursby,  MS.  1743.    S  Crn.  Big.  163.    The  same  principle  seems  to  have 

been  hinted  at  by  the  Lord  Chancellor  in  Aldrich  v.  Cooper ,  8  Ves.  394,  when 

be  inquired  upon  what  ground  the  court  said,  in  given  cases,  that  simple* 

contract  debts  should  be  paid  out  of  the  real  estate  ?    Not  upon  tbe  ground  of 

Msets,  he  added,  but  upon  this  -,  that  not  every  creditor  havuig  a  pledge  of 


MOilTGAOBS  ABB  TO  BX  RBDBBMED*  867 

Affia,  where  L.  (i^,  being  s^ed  in  fee  by  deieeni  of  an  EiUitr^eM€Md§ 
estate  at  C,  and  other  real  e9tate8  both  fiiieehold  and  copyhold^    aubject  u  a ' 
by  hb  will  dewed  die  estate  at  C,  which  was  subject  to  a  ^^^JuLS 
ttortflaire  Sof  J600£»  eontracted  by  his  aneestor^  and  also  an-  ^  <^««f  «nui 
etiier  estate^  to  be  sold;  and  charged  the  same,  and  also  his  wUh  debts  md 
personal  estate  (except  dOX.  due  on  bond,  which  was  originally  ^^^h!^^ 
part  of  his  wife's  fixrtime,  and  specSfieally  bequeathed  to  hei^  MetJ^U^ 
by  ilie  willX  iv>^  ^  debts  and  legacies,  and  devised  the  re*  tkenwUk. 
sidue  of  his  real  estate  in  trust  for  his  brother  B.  in  strict  set- 
tlement, aobject  to  a  (^rge  of  lOO/.  a  year  to  his  wife  upon 
the  copyhold  ^estate ;  and  made  his  wife  eKecntrix :  The  qoes* 
lion  was,  whedier,  under  this  will,  the  personal  estate  of  ihe 
testator  should  be  applied  in  exoneration  of  the  real,  towards 
the  discharge  of  the  150(ML    And  it  was  held  by  Lord  Thur- 
low,  that  it  shoifld  not ;  but  that  the  same  should  come  out 
of  the  estate  otiginaHy  liaUe  to  it  (o).    And  .ihis  decree  was 
afterwards  affiimed  in  the  House  of  Lords. 

And  here  we  must  remark,  that  evm  a  personal  corenant  Ptrmmd  aueu 
with  the  mortgagee,  to  pay  mortgage  money,  will  not  make  the  jmrcSZr'g  «/! 
persona]  assets  of  the  covenantor  liable  in  equity  for  it,  where  ]JJ^'  ""'^ 
the  money  was  originally  advanced  to  another  person,  and  not  P^  mmot. 
to  the  covenantor;  for  the  Court  will  always  take  into  con* 
sideration  whose  debt  it  is,  and  make  the  personal  estate 
benefited  by  the  loan,  liable  in  the  first  instance^  and  not  the 
security. 

(«)  Lawmm  v.  Hwimn^  1  Bro.  C.  C.  the  personal  estate  was  also  charged 

5S,  [affirmed  on  appeal,  7  Bro.  P.  C.  with  debts.— £d.] 

511,  folio  edit,    5  ib.  4S4,  Svo.  edit*  (o)  Vide  7  Bro.  P.  C.  511 ,  [fo.  ed. 

et  vide  BntUr  ¥.  Btc/kr,   5  Ves.  534,  and  Sib.  484^  8to.  edit.-*£d.] 
cited  ante,   page  863»  n.  (T),  where 


■<■»—»»■■  I     m.iv^tmmmm^m 


bnd,  but  a  specialty  creditor  bad  a  doable  fund  to  resort  to.  There  might  be 
s  mortgage,  for  instance,  where  the  instrnment  in  none  of  its  parts  or  obiigap 
tions  would  affect  the  heir ;  thoogh  the  mortgagee  had  a  pledge  of  the  land 
it  was  not  as  assets,  or  as  a  speciaUy  creditor^  that  he  could  tonch  the  land ; 
bvt  if  he  had  a  bond,  or  a  covenant  were  inserted  in  the  deed,  then  he  would 
be  a  specialty  creditor ;  whose  demand  afler  the  death  of  the  mortgagor  would 
affect  the  heir*  A  mortgage  however  is  in  general  considered  as  in  the  nsr 
tsre  of  a  specialty  debt,  see  ante,  780. 


ftST  a  CHAP.  XVIII.     ,  OUT  OF  WHAT  PUMD 

Coveiumf  Ml  Thug^  where  Sir  Edward  Bagot  {p)^  married  the-  daugbter 
m^^ig$  doe»  ^^^  ^^^  ^^  ^^  Thomas  Wagstaff^  and  for  raising  part  of  Miss 
^^l^w^ik!'  ^^^^^^*^  portion,  Sir  Thomas  mortgaged  part  of  his  estate 
hfUity  qffw¥U  for  3500/.-  and  then  died,  leaving  Lady  Bagot,  his  daughter 

and  heir.     Lady  Bagot  afterwards  joine4.with  her  husband^ 

Sir  Edward,  in  a  deed  and  fine,  whereby  she  settled  her  es^ 

tate  on  her  husband  and  herself,  and  the  heirs  male  ef  the 

body  of  her  husband.      The  mortgagee  wanting  his  money, 

[  868  ]     S^r  Edward  joined  in  an  assignment  of  the  mortgage,  and  co- 

Fenanted  that  he  or  his  wife,  or  one  of  them,  would  pay  it* 

Then  Sir  Edward  died,    leaving  Sir  Walter  his  son  by  hia 

wife ;  his  lady  afterwards  married  with  the  defendant  Colonel 

Oughton,  and  died.     And  the  question  being,  whether,  by  rear 

son  of  the  covenant  from  Sir  Edward  Bagot  for  the  payment 

of  this  35002.  mortgage  money,  his  personal  estate  should  be 

Hable  to  pay  the  same  ?    It  was  held,  that  this  covenant  by 

Sir  Edward  would  not  make  his  personal  estate  liable  to  go  ia 

ease  of  the  mortgaged  premises ;  for  the  debt  being  originally 

Sir  Thomas  Wagstaff's,  and  continuing  to  be  so,  the  covenant 

upon  transferring  was  only  as  an  additional  security,  for  the 

(p)  Bagot  ▼.  Oughton^   1  P.  Wms.      see  Lemon  v.  Newnkam^  1  Ves.  51,  and 
347,  [S.  C.  ante,  p.  738,  n.  (Y),  and      ante,  801.— E(/.] 


(X  9)  A  creditor  may  have  a  right  to  demand  a  debt  against  the  personal 
estate  which  the  heir  at  law  or  deyisee  of  the  real  estate  may  not  have  a  right 
to  require  to  be  paid  ont  of  the  personal  estate,  in  exoneration  Of  the  real 
estate.    Thus,  for  instance,  if  a  real  estate  comes  to  a  man,  subject  to  a 
mortgage,  ancMipou  transfer  of  that  mortgage,  that  person  covenants  for  payr 
ment  of  the  mortgage-money,  that  is  not  a  debt  which  is  to  be  paid  ont  of 
the  personalty,  in  exoneration  of  his  real  estate  for  the  benefit  of  the  heir-at- 
law,  because  the  debt  was  not  originally  his  own.      When   a  grandfather 
makes  a  mortgage,  and  the  estate  comes  afterwards  to  the  son  of  the  grand- 
father for  life,  with  remainder  to  his  first  and  other  sons  in  tail,  and  the 
mortgagee  calls  in  his  money  (in  which  case  there  must  be  a  transfer  of  the 
mortgage)  although  the  father  must  Jou  in  the  transfer  of  that  mortgage,  and 
\ronld  be  called  upon  in  all  probability  to  covenant  fbr  the  payment  of  tfae^ 
inoney,  yet  a^  between  his  real  estate  and  personalty,  the  real  estate   not 
iiaving  been  originally  his  own,  the  court  would  only  consider  his  covenant  as 
a  collateral  security,  and  his  personal  estate,  would  not  be  applicable  to  the 
payment  of  the  mortgage  debt.    And  although  a  mortgage  bore  interest  at 
4  per  cent,  yet  the  additional  one  per  cent,  is  not  a  charge  upon  the  persooalty, 
J<io€l  v.  Henley  J  Dokn.  Proc  Dan.  Rep.  336. 
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satisfaction  of  the  Iendelr»  and  not  intended  to  alter  the  HatfU^ 
iOf  the  debt. 

It  follows  from  this  principle^  thW  the  general  covenant  in  CopeMd  far 
mortgage  deeds,  for  quiet  enjoymenti  free  from  incumbrances  free  fnm  w- 
•without    excepting   incumbrances — does    not  discharge    the  ecmp^V 
land « from  such  incumbrtocesy  so  as  to  throw  them  on  the  ^^^fi^^?^ 

'  mad  iffoHffm' 

mortgagor's  personal  estieite ;  it  merely  subjects  the  general  cnntbrtmee, 
assets  of  the  mortgagor  to  any  deficiency  in  the  security  that 
may  be  occasioned  by  any.  incumbrances  whatsoerer,  without 
any  supposition  of  discharging  the  lanils  from  such  incum- 
brances,  but  merely  of  indemnifying  the  mortgagee  against 
thenu 

And  the  law  will  be  the  same,  if  money  be  borrowed  on  Mifrtgag^e  bj( 

VA^^^tf^AV       WSM0       m^WJ^ 

mcn'tgage  by  virtue  of  a  power  to  charge  an  estate ;  for  in  such  Mmder  pernor^ 


case,  the  heir  takes  the  land  eum  oftere.    Therefore,  where  ^^fdtelSSte 


George  Evelyn  {q\  the  defendant's  father,  and  grandfather  to  conionere;« 
the  plaintiffs,  had  three  sons,  John,  George,  and  the  defend-  unaSig  re- 
ant  Edward  Evelyn ;  George,  the  father  (bemg  tenant  for  life^  J^Jl^iiSII^, 
rexpainder  to  his  ddest  son  John,  in  tail  male^  of  part  of  die  tMMiU«ri«i  ( y> 
premises),    together  with   his  eldest  son  John,   on  the  20th 
October,  1698,  by  deed  and  recovery,  settled  certain  estates 
in  strict  setdement,  with  a  power  to  Greorge,  the  father,  'by   .      . 
deed  or  will,  to  charge  by  lease,  mortgage,  or  otherwise,  the 
premises  limited  to  himself  for  Hfe,  with  raising  or  paying  an^ 
sum  not  exceeding  6000/.,  George,  the  father,  in  pursuance  of  > 

the  power,  mortgaged  part  of  the  said  land  for  10002.  for  the  r  ggg  -i 
term  of  1000  years.  This  mortgage  afterwards,  by  mesne  as- 
signments, became  vested  in  Sir  Thomas  Pope  Blunt,  with  a 
covenant,  from  George  Evelyn,  the  son,  for  payment  of  the 
mortgage  money,  and,  ^  on  Uie  same  assignment,  SirThonias, 
the  mprtgagee,  covenanted  to  re-assign  to  George  Evelyn,  the 
son.    Aflerwards    George  Evelyn,    the  father,   died  ;    then 

{q)  Eveljfn    V.  Eeclyii,  S  P.  Wbu.      where  this  caae  fo  fnrther  itatad  as 
659.  S.  C.  Fitzgib.  tSl.  Sel.  Ch.  Ca.      to  other  pointi.— £tf.] 
SO,  [  W.  Rel.  19,  et  vide  ante,  p.  92, 


.  (Y)  As  to  exoneration,  when  the  inort§^e  is  made  by  a  tenant  for  life 
iind  ^  remainder-puui,  see  post,  870, 1,  is  nolU. 
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Debt  fixed  A  eourt  of  equity  will  do  its  utmost  to   fix  the  burthen^ 

tm!^^    "^^^^^^  <»  conscience,  it  ought  to  fall  on  all  the  circumstancea 

of  the  case. 


1  Tarn.  tSl ;  and  the  bond  being  paid  off  after  die  death  of  tbe  principal, 
doee  not  appear  to  alter  the  case.  lb.  Hie  proper  plan  in  these  cases  is,  for 
the  surety  to  taSe  a  oonnter  bond  from  the  principal,  so  that  if  the  surety  pays 
one  Inmd  he  instantly  l>econies  a  specialty  creditor  by  virtne  of  the  other.  It 
should  be  obserred,  that  in  QtpU  ▼.  MliddkieH,  two  individnals  gaye  a  joint 
bond,  one  as  principal,  the  other  as  surety,  no  otlier  assurance  was  executed 
at  the  time,  no  mortgage  was  made  to  secure  the  debt,  no  counter  bond  was 
given  by  the  principal  to  the  surety.  But  if  at  the  time  a  bond  is  given,  a 
mortgage  is  also  made  for  securing  tliedebt,  the  snrety,  if  he  pays  the  bond, 
has  a  right  to  stand  in  the  place  of  the  mortgagee,  and  as  the  mortgagor  cannot 
get  back  bis  estate  again  without  a  conveyanee,  that  security  remains  a  valid 
and  effectual  security  notwithstanding  the  IknmI  debt  Is  paid  ;  but  if  there  is 
nothing  but  the  bond,  and  that  bond  is  dlscbai^jed  by  the  payment  of  what 
is  due  upon  it,  the  bond  is  gone  and  cannot  be  again  set  up.  Per  Lord  Chan« 
cellor,  in  Coph  v.  MiddUton^  ubi  sup.  See  also  Gummm  v.  5lox€,  1  Ves.  389. 
W^ffbit9m  v.fljparfcs,  2  Yes.  569.  Babinmn  v.  ITtisoa,  S  Madd.  464.  Ptfrasasv. 
BriddMky  2  Yem.  608.  WrfgfU  v.  Marleff,  It  Yes.  it.  Sarety  to  ataad  in 
place  of  creditor ;  fVatkhs  v.  FiatiagaHf  1  Glyn  &  Jam.  199.  Ge<,  Ex  ptarie 
t  Glyn  6c  Jam.  330.  In  Prenderga^t  y.  Devey,  6  Madd.  lt4,  a  bill  was  filed  by 
sureties  to  restrain  an  action  against  them  upon  a  surety  bond,  and  to  have 
the  bond  delivered  np,  upon  the  ground  that  the  creditors  liad  given  time  to 
the  principal  debtors  without  tlie  sureties'  consent.  The  court  considered 
that  this  would  certamly  have  discharged  the  sureties ;  but  that  their  liability 
did  not  commence  ontil  demand. 

In  Mayhem  v.  CrickHiy  t  Swan.  191,  the  Ixnrd  Chancellor  considered  it  dear, 
that  though  the  creditor  might  have  remained  passive  if  he  chose,  yet  if  he 
takes  the  goods  of  the  del»tor  in  execution,  and  afterwards  withdraws  Uie  exe- 
cution, he  dbcharges  the  surety  both  at  law  and  in  equity.  But  if  a  creditor 
Having  given  time  to  the  debtor  primarily  liable,  makes  a  dMnand  on  one  who 
Is  secondarily  liable,  and  receives  a  promise  from  him,  tkmi  is  sufficient  to 
sustain  the  demand,  not  as  the  creation  of  a  new,  but  as  the  revival  of  an  old 
debt.  But  his  Lordship  thought  it  a  question  fit  to  be  tried  at  law,  whether, 
If  a  party  takes  out  execution  on  a  bill  of  exchange,  and  aftersraidt  waivea 
that  execution,  he  has  not  discharged  those  who  were  sureties  for  the  due 
payment  of  tibe  btH.  The  prinolple  is,  that  he  is  a  trustee  of  his  exeeatioa 
for  all  parties  interested  in  the  bill.  %  Swanst*  190.  Sureties,  we  have  seen, 
are  entitled  to  tlie  benefit  of  every  security  which  the  creditors  had  against 
the  principal  debtor,  and  whetiier  the  surety  Is  aware  of  the  existence  of 
those  securities  or  not,  is  immaterial.  Ib.f91. 
C«ii<rt6MltoR.      '    If  there  are  two  sureties  and  the  debtor  makes  default,  the  sureties  mpst 

contribute  proportionably,  and  the  fact  that  the  liability  arises  on  separate 
instruments,  affords  no  distinction  as  to  this  right  of  contribution.  The  iaw 
ts  so  settled  by  Deerwg  v.  U/rd  Winckdim,  t  Bos.  de  Pul.  S70.  i  Cox,  aiS. 
^Vlten  one  sarety  has  been'disdmrged,  a  question  «risci,  wiietlier  the  «ai.-Mrety 
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Thus,  where  Sir  John  Napper's  CBtatewas  in  mor^fftge  («),  ^^\^^^l 
and  he  died,  leaving  Sir  Theophilus  his  heir^  who»  upon  his  pey  A.'*  deift9. 
intemuirriage  with  Lady  ££Sngham,  settled  a  jointure  upon  ^/kukeirCwiuf 
her»  and  covenanted  to  pay  his  fisither'a  dehtsj  and  then  died»  ^  S^a'X  ^' 
possessed  of  a  considerable  personal  estate,  which  came  to  m>rig9g€9. 
his  wife,  having  disposed  of  a  veal  estate,  which  was  settled 
by  an  act  of  parliament,  in  trust  to  pay  his  father's  debt:  the 
heir  at  law  brought  his  bill  against  the  wife,  to  have  the  per^ 

(«)    Napper    ▼.    Latlg    Efinghamj      EfiHgham  y.  Nappiar}  aee  aUo  post, 
Fltsgib.  14«.  144,  [S.  C.  cited  S  P.      960,  U-^Ed.} 
Wms.  664.    $  Bro.  P.  C.  1»  nomine 


it  entitied  to  say  to  ttie  creditor,  asserting  a  claim  against  him,  yon  have, 
discharged  a  surety  from  wliom  I  might  liave  compelled  oontribatioa  eitlier 
in  my  own  name  in  equity,  or  usijigyour  name  at  law*  The  Lord  Chapcettbrf 
in  a  late  case,  seemed  inclined  to  consider  Uie  liability  of  both  sureties 
discharged.  Mayhew  y,  CrUkeitf  t  Swanst.  19S.  A  creditor  whose  debt  is 
secured  by  a  warrant  of  attorney,  having  received  promissory  notes  from  the 
'debtor  and  two  sureties,  and  afterwards  entered  up  judgment,  and  taken 
the  goods  of  the  debtor  and  without  the  knowledge  of  the  sureties,  withdrew 
the  execution,  has  discharged  the  sureties ;  but  a  sulisequent  promise  ho  pay 
the  debt  by  one  surety,  knowing  that  the  execution  has  been  withdrawn,  renews 
his  liability.    Ibid. 

A.  mortgaged  an  estate.  Us  sole  property,  to  C.  by  as  Indenture,  hi  wlddi  B. 
Joined  A.  in  charghig  an  estate  (their  joint  property)  as  a  furiher  seoority,  and 
A.  and  B.  gave  their  joint  l>ond  for  payment  of  the  sum  advanced.  A*  after- 
wards by  deed,  to  which  B.  was  no  party,  sold  the  estate,  his  sole  property, 
^o  D.,  who  covenanted  with  A.  to  pay  C.  the  sum  advanced  on  mortgage  to  A., 
.ahd  to  indemnify  A.  and  B.  from  the  payment  of  it«  B.  was  called  on  by  €. 
lor  payment  of  the  prinoipal  and  Interest  of  the  money  lent  oa  mortgage, 
which  B*  accordingly  paid.  It  was  lield,  that  B«  was  not  entitled  to  recover 
this  sum  from  D.  in  an  action  against  him  for  money  paid  to  his  use— the 
defendant  should  have  been  sued  on  his  covenant  of  indemnity,  on  which 
•atone  he  was  liable.  Cfrft§  v.  2Wltofi,  8 Taunt.  S65.  A  guarantee  in  a  letter 
nillbeaaffioientfeomakeapartya  sniety.  If  tbelenderis  indoted  to  advaaee 
tiismoneyon  the  faith  of  an  asanrance  that  provision  ahall  toe  m.ade  foi  fe- 
paying  the  snm  borrowed.  Gtarett  ▼•  HundUfj  S  Bam.  A  Cress.  46f.  But  it 
'Is  the  duty  of  a  party  taking  a  guarantee,  ..to  put  the  surety  in  possession  of 
all  the  Acts  likely  to  affect  the  degree  of  his  responsibility,  and  if  he  neglect 
to  do  so,  it  is  at  his  peril.  Piddoeh  v.  Bithop^  lb.  610.  The  foUovring  words, 
'*  To  the  amount  of  1001.  eemmder  me  as  a  security  on  J«  C/a  ■^^g«"nt  .(algnad 
and  dated,")  have  been  holden  insufficient  to  bind  the  writer— the  won)  eonnder 
Mt  being  equivalent  to  the  word  prontUe  or  af^ree,  as  required  by  tlie  iltatute, 
•f9Car.  S.  c.  9.  s.  4.  Bee  also  as  to  guarantee,  Dixon  v.  BroomfieUf  %  Qhit  Rep. 
'fOS.  BorriQ  v.  Tariffr,  tb. ;  anQ  as  to  sureties,  the  Ute  case  of  Jjtmi  ▼.  Jonttf 
4  Bam.  &  Cress.  507.    £t  vide  Uckmtrt  t.  Ckm^iim,  15  Ves.  19. 
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'Bonal  Estate  of  the  husband^  upon  bis  covenant,  applied  to 
•discbarge  tbe  father's  mortgages,  and  it  was  so  decreed.  Brit 
tbe  reason  was>  because  tbe  heir  had  disposed  of  the  estate 
so  settled  in  trust,  and  then  it  was  but  just  and  equitable,  that 
his  personal  estate  should  be  applied  to  exonerate  the  mort- 
gaged estate,  descended  to  the  heir  at  law ;  because  he  was 
answerable  for  the  trust  estate,  settled  for  that  purpose. 

Vender  ha»  a        Again  (a:),  where  T.  M .,  in  his  Ufe-timCj  agreed  to  purchase 
mM  for  ruidue  an  estate  of  P.  for  1200/.,  but  died  before  he  had  paid  the 
mo^wipaid;  ^hole  puTchase-money.     T.  M.  by  will,  after  giving  a  legacy 
mU  ord'^lth'    ^^  ^^''  ^^  ^^  sister  M.,  devised  the  estate  purchased,  and 
Uem  eetues  fyet  all  his  personal  estate  to  K.,  and  made  him  his  executor.     K. 
time$  reMtore  u  Committed  a  devfutatoU  of  the  p^sonal  estate  and  died ;  and 
w^wr<t^  te-   ^Yae  purchased  estate  descended  upon  B.  K.,  his  son  and  heir- 
at-law.     P.  filed  a  bill  in  equity  against  the  representatives 
of  the  real  and  personal  estate  of  T.  M.  and  K.,  to  be  paid 
.the  remainder  of  the  purchase-money.      M.,  the  sister  and 
legatee  of  the  testator,  brought  her  cross  bill,  praying,  that 
if  the  remainder,  of  the  purchase-money  should  be  paid  to  P. 
out  of  the  personal  estate  of  T.  M.   and  K.,  that  she  might 
stand  in  P.'s  place,  and  be  considered  as  having  a  lien  upon 
the  purchascfd  estate  for  hpr  legacy  of  800t     Ei  per  curium, 
the  vendor  of  this  estate  has,  to  be  sure,  a  lien  upon  the 
estate  he  sold,  for  the  remainder  of  the  purchase-money ;  fof 
from  the  time  of  the  agreement,  T.  M.  was  a  trustee,  as  to 
the  money  for  the  vendor  (d).     But  this  equity  will  not  extend 
to  a  third  person,  but  is  only  confined  to  the  vendor  and  vendee, 
and  if  the  vendor  should  exhaust  the  personal  assets  of  T.  M. 
and  K.,  the  defendant  will  not  be  entitled  to  stand  in  his  place, 
and  to. come  upon  the  purchased  estate  in  the  possession  of 
K.'s  heir.     But  then  the  heir  of  K.  shall  not  avail  himself  of 
the  injustice  of  his  father,  who  has  wasted  the  assets  of  T.  M«} 

(x)  PcUexfen  v.  Moort^  5  Atk.  f  72. 


(D)  For  similar  law,  see  Chtpman  y.  Tswur,  1  Vera.  f67.  Grem  y.Smiih, 
'  1  Atk.  579.  Walker  y.  Preiwiekj  t  Ves.  en.  Twdiffv.  i^crtigham,  cited  Anih. 
'  726.  FaweU  ¥•  Heelie,  ib.  724.  Bkuldnam  t.  Gregean,  1  Brp.  C.  C^4MU 
'  Crtar  T.  Pembroke,  2  Bro.  C.  C.  282.  ^.. 


MORTOAGB8  ARE  TO  BE  REDEEMED.  87S 

whidi  should  have  been  applied  in  paying  M/s  legacy.  There- 
fore the  estate,  which  has  descended  fromK.,  the  executor 
of  M.,  upon  B.  K.;  comes  to  him  Uable  to  the  same  equity  as 
\t  would  haye  been  agdnst  the  father,  who  has  misapplied  the 
personal  estate ;  and  in  order  to  relieve  M.,  the  legatee,  P. 
shall  take  his  satisfaction  upon  the  purchased  estate,  because 
he  has  an  equitable  hen  both  upon  the  real  and  personal 
estate,  and  this  last  fund  shall  be  left  open,  that  the  legatee, 
who  can  at  most  be  considered  as  a  simple-contract  creditor, 
may  have  a  chance  of  being  paid  out  of  the  personal  assets. 

But  a  stranger  to  the  original  incumbrance  may  make  his  ^jfj****^  ^Z"] 

own  personal  estate  the  primary  fund  for  the  payment  of  it;  mfyect  te  a 

and  whether  he  has  done  so  or  not  is  a  question  of  intention,  ntade^U  per- 

on  a  review  of  all  the  circumstances  of  the  transaction  t^en  ^I^XmS^Jt 

together,  as  they  furnish  ground  to  infer,  that  the  person  en-  paymenttaqueB^ 

gaging  meant  to  become  a  prtnctpal,  or  to  stand  as  a  surety  tum(B). 
only.    The  following  cases  will  illustrate  both  instances : 

A.  purchased  an  estate  for  90/.  which  was  at  that  time  mort- 
gaged for  86/.  and  he  covenanted  to  pay  86/.  to  the  mortgagee, 
and  4/.  to  the  vendor  {tf) ;  the  court  admitted  the  rule  of  law 
above-mentioned,  but,  in  this  particular  case,  thought  that, 
although  the  covenant  was  with  the  vendor  only,  and  the 
vendee's  personal  estate  not  liable  in  that  respect  to  the  mort- 
gagee, yet  the  words  were  sufficiently  strong  to  shew  an  inten- 
tion in  the  vendee  to  make  it  his  personal  debt  (f). 

(y)   PanoM  t.    Freeman^  before  Lord  Hardwicke,    S^th  October,  1751. 
Vide  2  P.  WmB.  664,  oote(^). 


(E)  The  «ix  following  cases  in  die  teat  from  Mr.  Coa's  note  to  P.  Wnui.  shew 
that  die  coort  is  not  aoxloos  to  make  an  inference  against  the  personal  estate ; 
for  id  five  of  these  instances,  the  land  was  held  primarily  liable.  The  case 
before  Lord  Alvanley,  p.  879,  affords  an  instance  the  other  way;  and  his 
Lordship  there  observes,  tliat  the  court  will  be  very  slow  in  cases  of  tliis  de- 
•cription,  to  onerate  the  pecsooal  estate  with  a  debt  which  was  not  originally 
the  debtor's  own,  but  which  he  took  with  the  land. 

XF)  The  words  not  appearing  on  the  report,  there  is  no  clae  to  judge  of  the  Agreement  thai 
intention,  and  consequently  little  in  this  case  to  render  it  applicable  to  sob-  ^nMHgage  ekaU 
sequent  occurrences.    Mr.  Ambler,  in  his  report,  p.  115,  states  Lord  Hard-  tke^mLhtL- 
wicke*s  /udgment  in  these  words :— ^  If  the  ancestor  has  done  no  act  to  charge  m^ey,  makee 

Vol.  n.  C  C 
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?!!!1?*^.***         But  («)  where  N*  was,  before  her  marmge,  indebted  t«^ 

fwrthir  advance  '  ^^ 

from  mortgtigee  Sundry  persons,   and  entitled    to    the  inheritance  of  landsy 

(z)  Lewii  ▼.  Nangk,  before  Lord  ja9. 18T.    This  case  is  considered  by 

Hardwicke,  7th  Not.  175ty  [1  Cos  Lord  Camden  in  Kkmmd  t.  Mwe^^ 

C.  C.  S40.  5.  C.  Amb.  ]50y  bat  bet*  as  standmg  apon  special  drcamstaiicea 

ter  reported   in  Mr.  Cox's  note  to]  and  not  on  the  general  prindple,  [iB- 

2  P.  Wms.  664,  n.  1.    £t  vide  1  Ves.  fra,  875,  see  also  ante,  7S7,  8.^£d.] 


jwreAefcr^fjMT-  himself  personally,  the  heir  at  kwmast  take  the  estate  «iiin  mure;  so  if  one 
^Ull^^^^^l^^Sr^  purchase  the  equity  of  redemption  with  nsnal  covenants  to  pay  off  the  mort- 
gage, I  know  of  no  determination  upon  such  a  case,  bat  am  inclined  to  tiiink 
the  heir  coald  not  come  to  have  the  estate  exonerated.  [Sed  qaare  dc  Jkoc,  un- 
less tlie  mortgagee  be  a  party  to  the  convesranee,  aad  tlie  old  mortgage  is 
vacated  and  a  new  term  limited  by  the  conveyance].  That  is  not  the  present 
case,  which  is  an  agreement  with  the  vendor  for  parcliase  of  an  estate  for  a 
gross  som  of  90Z.  to  he  paid  861.  of  it  to  the  mortgagee,  and  42.  to  the  mort- 
gagor. The  question  therefore  is,  whether  the  heir  at  law  can  come  into  this 
court,  and  have  the  estate  exonerated  by  the  personal  estete  ?  I  am  of  opinion 
he  may,  for  two  reasons ;  1st.  Because  it  is  an  express  oontract  to  pay,  and 
the  representative  of  the  mortgagor  might  maintain  an  action  for  the  money, 
and  so  might  the  mortgagee  oblige  the  mortgagor  to  let  him  make  nse  of  his 
name  to  recover  the  money.  This  is  as  strong  a  case  as  can  well  come  before 
[  874  ^  ]  the  court ;  and  Sd.  because  it  being  agreed  to  be  part  of  the  purchase-money, 
the  heir  would  (if  there  was  nothing  more  in  the  case)  l>e  entitled  to  have  the 
money  paid  ont  of  the  personal  estate,  as  where  one  articles  to  purchase 
an  estate,  and  dies  before  the  porchase  is  completed;  therefore  decree"  as 
above. 
V  mortgage  Hence  we  may  infer,  that  if  on  the  parchase  of  an  estate,  which  is  in  mort- 

A*|*»P«^<  of  gage,  it  be  agreed  that  the  mortgagee  shall  be  paid  off  out  of  tire  pnichaae* 
ttbeeomet  pat^  money,  and  that  the  mortgagee  shall  join  in  the  assurance  to  the  purchaser, 
ekaMer*$  pet'  and  before  the  contract  is  completed  the  purchaser  dies,  his  personal  estate 
swiai  debt,  ^m  ^^  ^^  f^g j  primarily  liable  to  discharge  the  mortgage,  for  it  Is  in  fact 

nothing  more  than  the  common  case  of  a  contract  to  buy  an  estete,  and  a  death 

of  the  vendee  before  the  purchase-money  paid,  where  it  U  acknowledged  the  . 

heir  is  entitled  to  have  the  pnrchase-money  paid  out  of  the  personal  estete  of 

his  ancestor.    Bradshaw  v.  Outram^  IS  Ves.  256.     But  a  case  in  the  House  of 

Lords  carried  this  point  a  step  further,  and  decided,  that  if  on  the  deed  of 

conveyance  there  be  an  acknowledgment  signed  by  the  purchaser,  that  part , 

of  the  purchase-money  is  reteined  by  him  for  the  purpose  of  discharging^  the 

mortgage,  then  his  personal  estete  will  be  the  fund  whereon  the  debt  must 

ultimately  fall ;  for,  indeed,  it  is  the  fund  benefited  by  not  having  paid  the 

full  purchase-money  for  the  estate. 

lud^eement  on      Thus  in  BeMdere  v.  AwV'tfrr,  6  Bro.  P.  C.  520,  Lord  Chief  Baron  Roclifort 

to^vryance  that  having  agreed  with  one  Hughes  for  the  purchase  of  an  estate  which  was  in 

nUnXure-*^  mortgage  for  9001.,  Hughes,  by  lease  and  release,  in  consideration  of  the  900L 

takied  te  pay      conveyed  the  premises  to  the  Chief  Baron  and  his  heirs,  subject  to  the  said 

mertgagiy  a*     mortgage,  which  the  Chief  Baron  agreed  to  pay.    On  the  back  of  the  c«i- 
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cbatged  vAdk  the  payment  of  sundry  smtift ;  and  befi^e  her  rf  wW^  Mf<i« 
Dtturriage  entered  into  artieles»  whereby  the  estates  were  to  be  ^ay  ^kou  wum^ 
setded  to  the  husband  for  life,  $Ms  waste,  remainder  in  like  ^  J^^'^wli. 


manner  to  the  wife,  remainder  to  the  issue  of  the  marriage,  me  Umd;  be- 
remainder  to  <iie  wife  in  fee ;  the  marriage  took  effect,  and  the  oftenoardM  set' 
faoaband  being  pressed  for  payment  of  the  wife's  debts,  and  Ij^jJ^^^j^  * 
having  also  occanon  for  a  firther  sum  of  money ;  they  bor-  C^)* 


veyaoce  was  an  mdonement,  assigned  by  Hagbes,  acknowledging  the  receipt  «»proprMiHoii 
of  9001.  thus,  *<  4501.  sterling  in  money,  on  the  perfection  of  the  deed,  and  ^£j!a!!^^iJm 
4M.  allowed  on  account  of  the  mortgage."     The  Chief  Baron  lived  twenty  mm. 
years  after  this  purchase,  but  never  paid  off  the  mortgage.     By  his  will  he 
gave  the  residue  of  his  personal  estate,  qfter  pmfmad  qf  aU  his  just  debts,  and 
also  all  his  lands,  tenements,  and  hereditaments,  not  by  his  will  disposed  of, 
unto  his  son  and  heir  George  Rochfort,  his  heirs  and  assigns  for  ever ;  and  ap- 
pointed him  sole  executor.    AAer  a  lapse  of  many  years,  and  after  the  death 
of  George  Rochfort  the  son,  the  mortgaged  estate  which  was  given  to  a 
younger,  son  of  the  Chief  Baron,  was  decreed  to  be  exonerated  out  of  the 
personal  estate  of  George  Rochfort ;  for  that  he  took  his  father's  personal 
personal  estate  subject  to  the  mortgage,  the  father  having  made  the  debt  his 
own,  and  this  decree  was  aArmed  in  parliament.    6  Bro.  P.  C.  537. 

We  shall  see,  post,  881,  f ,  ta  aoHs,  that  if  the  mortgage-money  form  no   ffkai  if  mett' 
part  of  the  price  of  the  estate,  the  purchaser's  personal  property  will  be  ex-  t^^  S^^  "^ 
onerated  from  the  payment  of  the  mortgage  debt.    While  this  proposition  in  S^^ifj^, 
some  measure  tends  to  confirm  the  one  proposed  in  this  note.  It  serves  also  to 
£x  a  distinction  which  It  will  be  well  to  remember. 

(G)  As  a  general  rule  it  may  be  stated,  that  if  a  wife  joins  her  husband   G^mtA  reiU  «t 
in  a  mortgage  of  *«■  esUte  for  the  benefit  of  her  husband,  as  between  the  te  hukoMA  and 
husband  and  wife,  the  mortgage  will  be  considered  as  a  debt  of  the  husband's  f         ' 
and  after  the  death  of  the  husband,  the  wife  or  her  real  representative  will     [  875    ] 
be  entitled  to  stand  m  the  place  of  the  mortgagee,  and  to  have  the  mort- 
gage satisfied  out  of  her  husband's  assets,  ante,  7t5,  6.    And  it  seems  to  be  Parol  etridenet 
of  no  consequence,  tliat  it  does  not  appear  on  the  fhce  of  the  mortgage  deed,  admitted,  wMU* 
fbr  whose  use  the  money  was  borrowed,  or  how  it  was  applied :  parol  evidence 
being  admissible  to  prove  the  fsict.     KtrnwuXy.. Money,  S  Bro.  C.  C.  t06.  SllE. 
A  better  report  of  this  case  has  lately  been  supplied  by  Mr.  Swsnston,  fVom 
Kfr.  Halliday's  MSS.  3  Swans;  sect.     It  appears  that  the  wife  was  tenant  in 
tan,  and  the  husband  became  tenadt  by  the  curtesy.    After  the  marriage  a  sum 
of  iSOOL  for  paying  debts  of  the  i^ife  due  prior  to  the  marriage,  was  raised  by 
laortgage  of  the  estates,  the  husband  joining  and  covenanting  for  payment  of 
the  mortgage  money,  and  a  further  sum  of  4500L  was  raised  on  a  like  security,, 
and  afterwards  a  sum  of  lOOOl.  for  paying  interest  on  the  former  sums.    The 
wife  died  without  issue  surviving  her,  having  by  her  will  (in  exercise  of  a  ge- 
neral power  of  appointment  reserved  to  her)  devised  the  estates  to  her  hus- 
band for  life,  with  a  limitation  of  them  after  his  decease,  "  subject  to  such 
incumbrances  as  they  were  then  sulject  to."  Lord  Hardwicke  said,  the  general 
rule  is  that  where  a  huslMnd  borrows  money  on  the  security  of  the  wife's  cs- 
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rowed  1900/.  of  the  wife*s  sister  (the  ori^nal  plaiiitiff  m  tM 
cause),  and  secured  it  by  mortgage  of  the  wife's  estate,  and  the 
husband  covenanted  for  payment  of  the  whole  moneyi  and 
ako  executed  a  bond  conditioned  for  payment  of  the  money, 
according  to  the  provisoes  in  the  mortgage.  Subfeei  io  thi$ 
^'^^^^g^^f  the  lands  were  settled  to  the  husband  for  life,  re* 
mainder  to  the  issue  of  the  marriagOi  remainder  to  the  wife^s 
sister  (the  mortgagee)  in  fee.  N.  died  without  issue ;  and  the 
plaintiff  was  the  devisee  of  the  sister,  who  brought  his  bill 


tate,  as  the  money  is  under  his  power,  it  is  supposed  to  come  to  hts  ase  ;  and 
this  turns  the  proof  on  him  to  shew  the  contrary.    Itiii  Conrt  priwiA  fmeU 
considers  it  as  a  pledge  for  the  husband's  debts,  and  liis  estate  shall  first  be 
applied  to  exonerate  it,  unless  a  special  case  appears.    But  though  this  is  the 
general  rule,  that  the  husband  shall  be  liable,  yet  it  is  but  an  equity,  and 
therefore  it  may  be  rebutted  by  another  equity  which  may  be  set  up  by  parol 
proof.    The  question  here  is,  whether  the  words  **  subject,"  Stc,  are  such  as 
the  law  would  have  supplied,  and  therefore  nugatory,  or  whether  they  are 
intended  to  discharge  the  husband  of  what  he  otherwise  would  have  been  liable 
to.    Lord  Hardwicke  thought  the  former  was  the  right  eonstructien.    Could 
any  stronger  words  be  made  use  of  by  a  drawer  of  a  will,  to  eipress  that  the 
incumbrances  should  remain  in  the  same  state,  and  that  no  alteration  was  in- 
tended in  the  nature  of  them  ?    And  where  the  real  estate  is  by  win  made 
liable  to  the  debts,  shall  not  an  heir  at  law  or  an  kare$  /ocfus,  have  the  be- 
nefit of  the  personal  estate  to  exonerate  the  real  ?    Suppose  a  mortgagee' 
should  take  a  bond  of  a  third  person  as  a  further  security,  and  the  mortgagor 
was  to  devise  the  land  subject  to  the  incumbrances,  would  this  discharge  the 
bond  ?    His  Lordship  was  of  opinion  that  the  husband  was  liable  to  the  whole 
debt,  subject  to  an  inquiry  whether  any  and  what  part  was  applied  to  the 
wife's  use. 
Lord  CamdeH'g      The  case  afterwards  came  on  for  further  directions,  on  which  occasion 
^tpre$9ifm  <^      -^^^  Camden  (Chancellor)  observed,  that  when  husband  and  wife  raise  money 
aeration  be-   '  ^^^  ®^  ^®  wife's  estates,  with  the  reversion  to  one  or  to  the  other,  the  Conrt 
iweem  hM»b*ni4    of  Chancery  inquires  into  the  uses,  considers  them  as  two  persons,  and  if  he 
and  wife'M  qm-     ^^^y^^  ^^  ^^  expression,   dissolves   the   marriage  fiuad   Uie  tnunactioa. 

fhough  the  husband  covenants  to  pay  the  money  and  gives  his  bend,  yet  the 
application  determines  who  is  the  principal,  and  who  the  surety.  The  case 
before  him  was  one  of  principal  and  surety ;  at  common  law  the  principal  la 
first  obliged  to  pay,  and  the  surety  only  in  default  y  in  equity  the  surety  comet 
In  aid  of  the  principal  debtor.  It  had  indeed  been  argued,  fhat  where  the 
husband  has  one  part  and  the  wife  another,  the  Conrt  will  not  look  too  nicely 
into  it,  nor  separate  the  debt  But  no  case  had  been  cited  to  prove  tfaia 
point  except  LewU  v.  IfmigU,  which  liras  so  particular  a  case  that  It  could 
not  serve  as  a  precedent.  Upon  the  whole,  Lord  Camden  was  of  opiniMi,  that 
the  will  of  the  wife  did  not  charge  this  estate  with  the  whole  sum  hi  exoner- 
ation of  the  husband.     The  Master  was  therefore  directed  to  inquire  hov 
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against  N.'b  husband  for  die  payment  of  the  mortgage  money. 
But  die  Loid  Chancellor  held,  that  although  part  of  the  money 
vna  raised  for  the  husband's  use,  yet  the  mortgage  being  a 
single  transaction,  he  must  suppose  the  intention  of  the  parties 
to  be  uniform,  and  that  such  intention  was  -lo  charge  the  wife's 
estate  with  ihe  whole  debt ;  and  lus  Lordship  dismissed  the 
bin,  so  far  as  it  sought  to  compel  the  husband  to  exonerate 
the  land,  but  directed  him  to  keep  down  the  interest  during 
his  life  (h)« 


BHich  of  the  debt  wmi  the  wife's,  and  the  husband  was  nltimately  held  dis- 
charged frem  so  mnch  of  the  mortgage  as  was  applied  to  the  wife*s  nse,  ex- 
cept tliat  as  tenant  for  life  he  ought  to  lieep  down  the  interest.    5  Swanst. 

C06.  Sir. 

Bnt  if  upon  the  face  of  the  mortgage  deed  the  money  appears  to  haye  been  Pradice. 
borrowed  for  the  use  of  the  hosband,  which  is  corroborated  by  all  other  evi- 
dence, parol  evidence  of  the  wife's  declaration,  that  the  money  was  intended 
as  a  gift  to  her  hasband  will  not  be  allowed ;  so  at  least  It  has  been  inferred 
from  Clinion  ▼•  Hooper^  1  Yes.  jnn.  173.  5.  C.  S  Bro.  C.  C.  SOI ;  see  also 
1  Rop.Bar.&  Fem.  149.  In  this  case,  therefore,  if  the  wife  intends  to  give 
the  money  to  herbnsband,  the  safer  coarse  wonld  be  to  vest  the  estate,  by 
fine,  in  trustees,  upon  trust,  by  sale  or  mortgage,  to  raise  a  stipulated  sum 
for  the  husband's  benefit.    Vide  S  Bro.  C.  C.  219,  and  1  Yes.  188. 

(H)  In  this  case  it  should  be  observed,  that  there  was  an  additional  ad-    Whether  nUe 
▼anoe  to  the  husband,  and,  contrary  to  the  general  rule,  the  personal  estate  ^^^^^^  ^'^ 
was  held  exempt  from  the  payment  of 'sncfa  advance  equally  with  the  principal  piigs  to  fyaiktr 
to  which  it  was  a  further  charge.    In  TankerwiU  v.  Frnmeetty  1  Cox,  257,  (5.  C.  odooiwef. 
wretchedly  reported,  3  Bro.  C.  C.  57),  tlM^  heir  procured  a  further  advance 
for  the  purpose  of  paying  his  ancestor's  debts,  and  executed  a  second  mort- 
gage, yet  his  personal  estate  was  held  inapplicable  to  the  sum  borrowed  hf 
fain,  though  he  had  given  a  substantive  security  for  the  same.    The  case  is 
worthy  of  further  attention.    The  following   Is  an  abridged  extract  from 
Mr.  Cox's  statement : 

F.  being  seised  of  copyboTd  premises  in  D.  mortgaged  some  part  thereof  to  Edaie  de»eend§ 

Hogg,  and  other  part  thereof  to  Grace  Andiew.     On  the  death  of  P.  ^^  iMeetU^mwi^ 

testate,  these  copyhold  premises  descended,  subject  to  the  said  mortgages,  on  gage,  B,  make$ 

his  Bister  and  heir  at  law,  Joan,  the  wife  of  John  Colville.    In  1758,  J.  Col-  /»^*«;  ««"**• 

»  foge  for  jNif/- 

vBle  and  wife,  surrendered  the  said  copyhold  premises  to  the  use  of  a  trustee  2,^^  ^y  Jf^ 

in  <nisf,  for  such  uses  as  the  said  Joan,  notwithstanding  her  coverture  should  d<6<s.  jB.'s  per- 
^appoint,  and  in  deftult  thereof  in  trust,  for  Joan  Colville,  her  heirs,  sequels,  *^^  ^^^r^* 
and  assigns  for  ever.    There  being  considerable  arrears  of  interest  due  on  the  able ;  hut  both 
•aid  mortgages,  and  F.  having  left  several  debts  at  his  death,  which  Colville  mertgagen  are 
and  wife  were  desirous  of  discharging,  by  money  to  be  raised  by  future  mort-  ^^  ^j^  j^^^  /' 
gage  of  tliese  copyhold  premises,  they  Joined  in  borrowing  a  sum  of  money  of  sfimcf* 
John  Andrew,^  to  be  secured  by  mortgage  of  the  said  premises,  which,  to- 
gether with  the  two  mortgages  made  by  F«  and  whieb  had  since  vested  In  the 
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Piir«AMr  fw  So^  where  L*  had  purchaaed  several  estates^  subject  to  mori* 
^MtTeotwiiaiiif'  gages,  with  r^ard  to  one  of  whieh  he  entered  into  a  covenant 
mJv!^^6«'  ^  P^y  *^  mortgage-money,  for  tibe  purpose  of  indemniffiog 
«oi  <Aa^e6y       g,  trustee  (a) ;  and  Its  to  another,  which  was  only  part  of  an 

(a)  FwTttker  v.  Leiyi,  »d  and  «5th  June,   1773.    Vide  2  P.  Wms.  664, 
DOtel. 


laid  Jobn  Andrew  as  assignee  of  the  said  Hogg,  and  as  execnior  of  Grace 
Andrew,  amounted  in  tiie  whole  to  f 6501. ;  and  accordingly  ColfiUe  and  wife, 
and  the  trustee  joined  in  a  surrender  to  the  use  of  J.  Andrew  and  \Aa  sequels 
in  right,  with  a  defeasance  declaring  the  said  surrender  to  be  made  upon 
such  uses  as  were  declared  by  an  indenture  bearing  even  date  therewith ;  by 
which  indenture  the  satd  surrender  was  dechired  to  be  made  in  the  first  plac^ 
for  better  securing  to  the  said  J.  Andrew,  the  payment  of  the  «aid  sum  of 
S6d0l.  and  interest,  and  subject  thereto  in  trust  for  the  said  J.  Colville  nad  wile, 
and  their  assigns  for  their  lives,  and  after  the  decease  of  the  survivor  of  them, 
then  in  trust  for  the  heirs,  sequels  in  right,  and  assigns  of  the  said  J.  Colville 
for  ever.    It  appeared  that  the  whole  of  the  money  borrowed  was  applied  in 
payment  of  F/s  debts;  that  no  part  thereof  ever  came  to  John  Colville,  al- 
though he  entered  into  no  bond  or  covenant  for  the  paym^t  pf  it.    The  biH 
was  filed  by  the  heirs  at  law  of  John  Colville  [to  whom  the  equi^  of  redeaip- 
tton  was  limited  by  the  last  mortgage],  praying  that  his  personal  estate  might 
be  applied  in  discharge  of  the  mortgage.     £<  p«r  Muter  of  the  RoUs  :— 
^'  Upon  the  principles  which  are  to  decide  this  case  there  can  be  no  doub^ 
It  is  quite  immaterial  whether  Mr.  Colville  had  given  any  bond,  or  ,bi^  co- 
Yenanted  to  pa^  the  money  or  not.    It  is  clear  on  tiie  one  hand,,  that  when  the 
land  comes  to  the  hands  of  a  person  encumbered,  his  peraopal  property  wUI 
not  be  primarily  liable,  notwithstanding  he  may  have  joined  in  sobsoquenl 
assignments,  and  covenanted  for  the  further  security  of  the  money :  and  sp 
on  the  other  hand  (generally  speaking)  whenever  the  persoual  estate  has  been 
benefited  by  the  mon^y  secured,  that  sbpll  be  the  fn^d  first  liable,  thou^ 
there  be  no  covienant  or  bond.    In  this  case  the  parties  who  eiy  oyed  F.'s  pro* 
perty  felt  a  very  honorable  desire  to  discharge  his  debts,  apd  the  whole  money 
raised  was  so  applied.    Therefore,  upon  the  general  principle  of  the  ^9M>4 
ai  between  the  real  and  personal  representatives  of  Mr.  (Vilville,  I  am  of 
opinion,  the  personal  estate  is  not  to  be  applied  in  aid  of  the  real/^ 
If  further  sum      From  these  cases,  it  should  appear,  that  as  to  future  advances,  t|ierolQ 
hmrwed  bf  ^    which  exonerates  the  personal  fond,  when  an  estate  di^scends  to  the  Iwir 
ik  Uwty  aa-    '^^j^^^  a  mortgage,  will  apply  to  additional  loans  contracted  by  the  heir^ 
eetiar'B  deUt,    1st,  When  they  are  small  in  comparison  with  the  origini^l  sum  borrowed ;  an4 
^nSSeett^^H'  ^^^^*  ^^^  they'are  pressured  for  the  honoraUe  purpose  of  discharging  Ihfl 
fV^ffirU  Uo.  •nccstor's  debts. 

kU  U  fvriher  It  is  also  observable,  that  the  lands  will  be  the  primary  fond  for  paym^t 
When  'mori'  ^^  mortgages  made  by  the  heir  for  the  purpose  of  satisfying  bis  ancestor^a 
guge  U  to  pay  debts  and  legacies  as  between  the  heir's  heir  and  personal  representativetj, 
fPM^Mfor^s  Mt  though  there  be  no  previona  mortgage  subsisting.  Therefore,  where  aa  heir» 
mlwty$jUc€d  on  ^  ^^^^  ^  ^^^  money  to  discharge  a  l^npy  giTffi  by  his  «9cwlor*»  wiQ^ 
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estate  Bahjeet  to  a  mortgage^  upon  splitdng  tihe  incunibrance^ 
both  parties  covenanted  to  pay  their  respective  shares^  and 
indenudiy  each  other ;  Lord  Hardwicke  thought  that  these 
covenants  would  not  have  the  ^ect  of  making  the  mortgages 
personal  debts  of  the  vendee^  they  having  been  entered  into 
for  porticalar  purposes^  and  declared  his  (^nnion  accordingly 
in  the  decree. 

But(fr)i  where  Sir  W.  O.  by  his  will  of  the  6th  February,  DtvUei^rmi 
1789,  taking  notice  that  his  daughter  C.  was  deaf  and  dumb,  JI^^JJ^^J^*^ 
and  that  J.  B.  had  taken  care  of  her,  devised  certain  real  and  JW  ^'f**;*  *?- 
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personal  estate  to  J.  B.,  her  heirs,  executors,  and  adnumstra-  fee.  Mmigage 
tors,  in  trust,  by  sale,  or  felling  timber,  to  pay  all  his  debts,  \^    duiker 
and  directed  that  J.  B.  should  receive  the  rents  and  produce  jj^'^i^/* 
of  his  real  and  personal  estate  without  account,  during  his  ddiS'   Tlim 
daughter's  life,  she  maintaining  his  daughter;  and,  afUfrthe  mortgt^e  kM 
death  of  his  daughter,  he  gave  all  his  real  and  personal  estate  a^^^etm'uMe 
whatsoever  to  J.  B.  in  fee,  and  appointed  her  sole  executrix ;  •Vj^IISfalafc 
Sir  W,  O.  died,  Maich  1740,  and  J, B.  proved  the  wffl;  Sir  '^'"^ 
W.  O.  in  his  Ufe-lime  mortgaged  part  of  his  estate  for  securing 
1500/.  and  interest,  which  remained  a  charge  at  his  death. 
J.  B.  paid  off  500/.  part  of  this  1500/.,  and  afterwards  bor- 
rowed a  fiurther  sum  of  S500/.  on  mortgage  of  the  estates, 
which  money  was,  in  the  moii;gage  deed,  expressly  recited  to 
have  been  borrowed  to  enable  her  to  discharge  Sir  W.  O/s 
debts  (i).    J.  B.  afterwards  died,  and  on  the  disposition  made 
by  her,  and  those  claiming  under  her,  of  the  property  of  Sir 

(fr)  Perkpu  V.  Baynlim,  9  P.  Wnu.  664^  note  1. 


nortgaged  hmdt  descending  to  him  from  the  ancestor  chatiged  with  lib  an-       p^  gfjrg 
cestor's  debts  and  legacies,  the  lands  were  held  to  have  no  claim  to  be  ex-       cenltmisd. 
onerated    oot  of  the  personal  estate  of  the  heir.     HmMtem  v.  WerUf^  |a)i4  |a  pi^a*- 
SVes.  jun.at.    8.C.  4Bro.C.C.199;  and  see  ante,  866,7)  and  thesame  *'^*^??2r^ 
rules  applies  to  a  devisee  in  similar  circomstancfs;  see  PerlEias  ▼•  Bi^oa,  ^^\J^^ 
2  P.Wns.  664,  note  1 :  and  though  he  gWe  a  bond  or  promissory  note  to  answer 
the  debts  or  a  legacy  charged  by  the  testator  on  the  lands ;  yet  in  every  in- 
stance, the  real  estate  of  the  testator  will  be  considered  at  the  primary  fund 
for  payment,  and  the  personal  estate  x>f  the  devisee  as  the  collateral  or  anxiliary 
fund  only.    See  fiussci  v.  Peretvol,  post,  878  a,  and  Maiikimn  ▼•  Hordwieki^ 
%  P.  Wms.  665,  n. 
(I).  As  to  this  part  of  the  case,  see  the  observatioiu  post,  881,  9, 3,  ia  nsfti. 


877  a  CHAP.  XVIII.  out  of  what  fund  ' 

W.  O./  this  cause  was  instituted.  The  cause  was  fifst  heard 
before  Lord  Bathurst,  on  the  19th  February^  ITTT^  when  the 
court  declared  that  the  sum  of  1500/.|  part  of  the  35002.,  was, 
not  to  be  considered  as  a  debt  of  the  said  J.  B.,  but  was  to, 
remain  a  charge  on  the  real  estate,  and  directed  an  account  of 
her  personal  estate.  By  an  order  made  on  rehearing,  on  the 
13th  August,  1781,  that  part  of  the  decree  was  reversed,  and 
instead  thereof  it  was  declared,  that  the  said  sum  of  15002. 
appearing  to  have  been  a  charge  made  on  the  estate 'of  the 
said  Sir  W.  O.  in  his  life-time,  and .  remaining  such  at  his 
death,  was  to  be  considered  as  a  conlinued  lien  thereon ;  and 
that  tiie  subsequent  charge  made  on  the  estate  by  the  said  J.  B.- 
being  expressed  in  the  mortgage  deed  to  have  been  made  for, 
the  purpose  aforesaid,  the  same,  together  with  the  15002., 
[  878  ]  amounting  in  the  whole  to  the  sum  of  3500/.,  was  to  be  con* 
sidered  as  remaining  a  charge  on  the  said  estates.  , 

» 
E»taie deteends  So  (c),  where  G.  D.  mortgaged  lands  to  W.  Ci,  to  secure- 
ject  to  a  mert'  Payment  of  6000/.,  with  interest  at  5  per  cent.,  and  by  will  of 
^^nifer^oJ-"  ^^  ^^  ^^7*  *'^^^  devised  the  lands  to  his  nephew  G.  S.,  in 
nanu  to  pay  tail  male,'  remainder  to  the  plaintiff  in  tdl  male,  remainder; 
fifty/our  years  over,  and  died  in  the  same  month.  In  1725  G.  S.  suffered  a . 
nUe  ^eof  in- ^^^^^^  ^  himself  in  fee.  The  mortgagee  calling  for  his 
t^(nt.  Land  money,  W.  G.  agreed  to  advance  5000/.  at  4fper  cent.  on. 
fund.  assignment  of  the  mortgage,  which  accordingly  by  indenture 

of  4th  of  June,  1725,  was  assigned  to  him,  with  proviso  for 
redemption,  on  payment  of  the  principal  and  interest  at  4fjper 
cent. ;  and  G.  S.  for  himself,  his  heirs,  executors,  and  admi- 
nistrators,  covenanted  with  W.  G.,  that  he,  his  heirs,  &c.  or 
some  or  one  of  them,  would  pay  to  W.  G.  the  said  principal 
aiid  interest  in  manner,  therein  mentioned*  In  1779  G.  S.  • 
agreed  to  raise  the  interest  to  5  per  cent.,  and  by  deed  cove- 
nanted with  the  mortgagees,  that  the  estate  should  remain  a 
security  for  the  5000/.,  with  interest  at  5  per  cent. ;  and  that 
he,  his  executors,  &c.  would  pay  such  interest  for  the  same. 
In  January,  1782,  G.  S.  died,  the  interest  on  the  mortgage  • 
being  in  arrear  for  about  ten  months ;  and  the  bill  was  brought 

* 

(c)  Shttfio  V.  Shqftoy    before  Lord      664,  n.  1.  \S.  C,  1  Cox's  C.  C.  207.— 
Thurlow,  February  1786,  2  P.  Wim.      Ed.} 
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(amongst  other  things)  to  have  the  5000/.  and  interest  paid  out 
of  the  personal  estate  of  G.S.^  or  at  least  the  arrear  of  inte- 
rest due  at  his  death,  and  the  additional  1  per  cent,  charged, 
by  the  deed  of  1779;  but  the  Lord  Chancellor  was  clearly  of 
opinion  that  the  personal  estate  ought  not  to  discharge  the 
mortgage,  the  land  being  the  primary  fund.  His  Lordship, 
also  thought  that  the  interest  must  follow  the  principal,  and 
that  the  contract  for  the  additional  interest  turning  upon  the) 
same  subject,  must  be  in  the  nature  of  a  real  charge. 
<  , 

And  where  M.  D.(rf),  by  will  of  15th  of  January,  ^^^^^^^ 
devised  estates  to  trustees  for  a  term  of  500.  years,  to  raise,  ^htw^  fmnf 
money  for  payqient  of  his  debts  and  legacies,  in  aid  of  his  tkngk  band  U 
personal  estate;  and,  subject  to  the  term,  he  devised  the  estate  2^'^%| 
in  strict  settlement  with  the  ultimate  limitation  to  his  own  right  (k)« 
heirs^  and  gave  the  residue  of  his  personal  ^tate  to  his  exe-     £  879  ] 
cutrix  C.  P.     The  executrix  applied  the  personal  estate  in 
payment  of  some  of  his  debts,  a^^d  all  the  legacies,  except  a 
legacy  to  herself  of  IQOO/.,  and  then  died;  whilst  the  limitations, 
in  strict  settlement  subsisted,  and,  after  the  deadi  of  C.P., 
her  representative  filed  a  bill  to  have  a  debt  due  to  C.P.,  and 
her  legacy,  raised;  and  the  only. person  then  entitled  under 
the  limitation  in  strict  settlement  dying,  pending  the  suit,  by 
which  event  the  ultimate  limitation  to  the  testator's  right  heirs . 
took  place,  a  supplemental  blQ  was  filed  against  M.  D».  and 

(4/)  Baa9el  v.  Percivml,  tlst  July,  1786.    Note  (a),  t  P.  Wms.  665.  [S,  C. 
1  Cox  C.  C.  «68.— £J.] 


(K)  And  if  a  prombwory  note  be  given,  still  the  land  will  be  considered  A.  detim  io  B. 
tlic  primary  fund,  as  appears  by  Mattkeaon  v,  Hardwicke^  Coa's  note  to  S  P.  J^!^***  j'TJJL 
Wms.  665 ;  in  which  case  the  testator  devised  an  estate  to  A.  and  B.  as  tenants  ^^   j^^  j^g 
in  common  in  fee,  charged  with  the  payment  of  his  debts  and  legacies.    A.  tdl  Ugaeut  cc- 
patd  off  all  the  debts,  and  all  the  legades  except  one  of  1001.,  for  which  he     [  879      J 
gave  the  legatee  his  promissory  note,  and  died  before  he  paid  it.    As  to  the  fT|^^  jj  givea 
debts  and  legacies  actually  paid  by  him,  it  was  admitted  on  the  part  of  his  proaitSMry 
personal  representatives,  that  he  being  tenant  in  fee  of  an  estate  subject  to  ?^*'  .''^fi^ 
incumbrances,  he  must  be  presumed  to  have  paid  off  those  Incumbrances  ji^g^  Ijahlt, 
with  a  view  of  easing  the  estate^from  them  altogether ;  but  as  to  the  legacy 
of  lOblf  the  promissory  note  was  s$id  to  be  only  a  collateral  security,  and 
that  the  devised  estate  was  the  primary  fund  for  the  payment  of  it ;  and  his  . 
Honor  was  clearly  of  tfiat  opinion. 


979  a  CHAP.  xvin.  out  of  what  fvnd 

M •  D.  P.,  the  ce-heiTB  of  the  testator.  To  stop  this  suit,  the 
coJieirs  Uquidated  the  demands  of  the  representative  of  C.  P^ 
at  dOTOI,,  and  gave  their  jomt  and  several  bond  for  that  sum ; 
this  demand  was  afterwaids  assigned  to  A.  B.,  who  also  bought 
in  debts  to  the  amount  of  88702.,  remaining  due  from  the  tes- 
tator M.  D.9  and  the  co-heirs  gave  another  joint  and  several 
bond  to  A.  B.  for  this  sum  also;  so  thatA.  B.  became  the  sole 
ci^ditor  on  the  estate,  M.  D.  bemg  dead,  and  a  bill  being  filed 
by  A.  B.  for  payment  of  these  Sums  of  money,  the  question 
was,  whether  a  moiety  thereof  should  be  raised  in  the  first 
place  out  of  the  personal  estate  of  M.  D.,  or  out  of  the  real  ? 

■ 

And  Ilk  Honor  was  of  opinion,  that  the  real'  estate  was  the 
original  debtor,  and  ought  to  bear  the  burthen. 

A.  ienma  for        Again,  where  A.,  and  B.  his  wife,  were  seised  of  certaiki 
^iHtf !iM«^^  estates  for  their  lives,  with  remainder  to  their  eldest  son  C.  iti 
Skm  barraw$      fee  (e).    By  indentures  of  the  4th  December,  1768,  in  consi- 
ami  A.  Jain  in   deration  of  SOOL  stated  to  have  been  paid  to  A.,  B.,  and  C, 
^^efJSce9   '   ^^  HKNTtgaged  part  of  the  premises  to  D.  for  1000  years,  and 
rr^'^and"  -  '^^J^^  ^  ^^^^  mortgage  conveyed  the  same  to  sudi  uses  as  C. 
demmfiu  his     should  appoint;  remainder  to  A.  for  life,  remainder  to  C.  in 
e«y«  to  kis/a-  fee.    A  fine  was  levied,  and  A.  and  C.  covenanted  for  payment' 
r*^^"      of  the  mortgage  money.    In  f«.t,  the  money  wa.  borrowed  «.d 
more  moMy,     applied  for  the  benefit  of  C.  only.    The  mortgagee  assigned 
mortgage  for    to  E.,  and  he,  in  1763,  assigned  to  F.,  in  Which  transacdon 
^lurebu^  be-  ^  ^^^  parties  again  joined,  and  100/.  more  was  advanced ;  and 
*^*^  P^'  A.  and  C.  again  covenanted  for  payment  of  the  money.     By 
[  880  ]     deed  of  the  23d  of  February,  1767,  reciting  that  the  money 
had  really  been  borrowed  for  the  benefit  of  C,  that  he  had 
covenanted  with  his  father  and  mother  to  indemnify  their  life 
estates  firom  these  several  mortgages,  that  no  interest  had  been 
paid  for  the  said  100/.  by  the  said  C,  or  K.  the  trustee,  but 
all  interest  accrued  firom  the  mortgage  to  F.  was  still  in  arrear, 
and  that  C.  being  desirous  to  be  discharged  as  well  firom  the 
payment  of  the  principal  sum  of  800/.  as  the  arrear  of  inte- 
rest, and  all  that  should  grow  due,  which  arrear  and  growing 
interest,  he  apprehended,  would  with  the  principal  sum  before 
the  death  of  A.  and  B.,  or  before  the-said  C.  should  come  into 

(e)  IVoodi  Y.  Uwtingfordf  3  Yes.  118. 
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poMesttOQ  of  the  mortgnged  i^miaes^  amouBt  to  Ae  vslue  of 
t|ie  fee-sin^ple  ibereof»  had  ap|>fied  to  A.  lo  take  upon  himadf 
the  paym^it  of  the  aawe^  and  to  aaTe  hannlefls  hini^  C. ;  toA 
^hat  in  c^itideration  tfaeredT  he  vould  convey  and  asrare  idl 
his  ^H  titibs^  aiid  unkeiml « the  ptewaea  to  A.  and  hb  heiia; 
the  iaid  e^tatea  were  eonreyed  with  all  the  uanal  eovenanta 
{rooa  C.  for  fiiriher  aaaurance  and  indennity^  and  K.  the 
trustee  was  direct^  to  atimd  aeiaed  to  ibe  use  of  A.,  who 
(^venaiited  to  pay  aU  the  anears  due  on  the  mortgage  (ii)« 
A*  aft^rwajrd^  bortowed  a  &rther  sum  of  iQl>  firoat  ¥.,  amd 
made  a  new  n^ortgi^e  to  hhu  fiir  the  whole  S40JL 

Upon  these  £acta  the  ^estioQ  was  between  the  heir  and  the 
younger  ehildrenj  whether  the  mortgaged  premiaea  were  to  be 
exonerated  by  the  personal  estate  of  A» 


Honor  said  this  was  one  of  the  most  dcHibtful  questieoa 
he  had,  ever  had  to  determine.    The  inference  he  drew  from 
these  transactions  was  diffimut  fiom  that  Lord  Thurlow  drew 
from  the  transactioiis  in  TweddeUv.  TweddeU{f)\  for  he  was 
of  opinion,  that  wlmt  had  been  done  here  was  suffiknent  to « 
n[iake  this  the  pe^rsonal  estate  of  the  vendee;  and  he  had  taken 
great  pains  in  order  to  shew  that  his  determinatidn  did  not 
in  any  degree  contradict  the  prindple  there  established.    He' 
should  state  the  grounds  upon  which  he  thought  this  case 
differed  from  that    It  might  be  said  tibey  weve  nice ;  but  they 
were  the  only  grounds  that  could  exist,  unless  you  lay  down      [  881  ] 
at  once^  that  the  debt  can  never  be  made  the  personal  debt  ^^ ma^he 
of  Ae  vendee,  tmless  by  his  expressly  declaring  that  it  shafl  V^jj^^^  **  j?" 
be  hb  personal  debt    It  came  to  this  point  only,  whether  by  debtkuin. 
ads  it  may  not  be  necessaarify  inferred,  thftt  he  meant  to  make 
it  a  debt  of  his  own.     TweddeU  v.  TioeddeU  had  many  ex-»  * 
pressions  in  it  which  so  ftdly  governed  his  opinion,  tliat  he 

(/)  Ante,  86f. 


(I«)  By.  thii  eoaveyance  A.  wsn  In  As  wrtBre  •£  s  poicliaser  of  the  estate 
•aleiBGt  to  a  mortgage,  ^d,  at  Mieb,  Us  penoaal  property  was  not  primarily  • 
liable  to  the  payment  of  the  debt  $  bat  bow  lar  tile  iademnity  to  his  sob,  and 
the  snbseqiient  mortgage  operated  to  alter  this  Brrangement  6f  the  Awdtf,  Is 
csphOimd  by  Lord  AlYaidey ,  pest,  8S4. 


881  a  CHAP,  xviii.  ovT  or  what  fund 

eould  not  wlioDy  omit  them.    Lord  Thurlow  began  by  stating, 

that  in  the  first  place  it  was  absolutely  necessary  the  executor 

should  be  liable  ai  law ;  for  if  not,  it  was  impossible  there 

could  be  any  equityin  the  heir  to  call  upon  him  to  pay  out  of 

the  personal  estate,  when  he  would  not  be  liable  to  pay  at  law. 

But  though  he  might  be  liable  at  law,  it  did  by  no  means 

follow,  that  he  should  be  equally  liable  in  equity,  where  both 

the  personal  and  real  estate  descending  upon  die  same  person, 

were  liable  to  the  debt.    In  the  known  case  of  an  obligation, 

binding  both  the  hdr  and  the  executor,  the  heir  had  a  right 

to  call  for  exoneration  out  of  the  persoilal  estate,  which  must 

be  first  applied.    When  by  the  original  contract,  the  personal 

estate  was  the  original  debtor,  and  the  real  only  a  collateral 

security,  it  was  much  stronger  in  &Tor  of  the  heir.     Then 

ne  wMi  doc*  this  case  had  arisen.    A  man  made  a  contract,  pledging  both 

iUutnOid  (m).  his  i^eal  and  personal  estate ;  the  latter  by  a  general  obliga- 

tion^  part  or  the  whole  of  his  real  estate  as  a  specific  pledge, 

by  way  of  mortgage.    The  estate  descended  upon  his  son  as 

heir  at  law.    The  personal  estate  went  to  the  executor;  and 

the  question  was,  who  paid  the  debt?    It  was  a  mixed  debt 

of  the  father,  but  the  son's  only  as  owner  of  the  collateral 

pledge,  and  he  had  a  right  to  call  upon  die  personal  estate. 

Therefore,  if  a  perscm  succeeding  to  an  estate  of  that  kind  had 

done  no  act  to  adopt  the  debt  and  make  it  his  personal  debt, 

his  personal  estate  was  not  liable ;  but  if  by  his  act  he  had  put 

himself  so  fiir  in  the  {dace  of  his  ancestor  as  to  make  the  debt 

his  own,  that  was  understood  to  be  the  same  as  if  he  wa9 

the  original  mortgagor:  but  the  court    had  been  extremely 

anxious  not  to  make  that  inference  (jff),  unless  where  it  was 

perfectly  clear  and  obvious :  therefore,  though  the  mortgagee 

[  882  ]    presung  for  his  money,  the  heir  was  obliged  to  have  a  transfer 

jbMtVnrwamnI  ^f  ijjg  mortgage,  and,  as  evary  one  knew,  no  assignee  would 

irm^er  rf       take  it  without  some  personal  covenant  [firom  the  heir],  upon 

tld^i^'t^td^  that  transaction  he  executed  a  bond  to  the  new  mortgagee,  if 

fifmjlg  (n);  (#)  [As  Uie  six  preceding  cases  have  fally  proYed.— £d.] 

(M)  Tbe  distinctions  here  notioed  are  wortlqr  of  partienlar  attention,  and 
are  referred  to  by  the  learned  author,  as  necessary  qoalifications-  to   tiie 
general  position  in  page  990,  ant^ ;  et  Tide  9|S. 
fUtenation  ^      (N)  Nor,  as  It  should  seem,  is  the  reservation  of  a  new  equity  of  redemption 
lum  equiiy  if  ^^  ovidci^  o^  ^^^  beir's  intention  to  mi^ke  the  debt  his  own.    Lord  Northings  - 
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he  did  it  only  for  that  pturpoaei  not  meanii^  to  make  hansQlf 
more  liable,  it  had  been  determined  not  to  make  it  the  personal 


ton,  however,  appears  to  have  been  of  a  different  opinion^  in  Damilkcrpe  ▼•  redeatpikm  on 
Porter,  CEden,  164.    S.  C.  Amb.  60t.    Hia  Iiordship  obserrea:  •*  If  an  heir  trwitfer  of 

•_  WMftg9g€    Off 

i&lieritt  a  mortgaged  estate,  he  makes  the  debt  his  own  by  dOYenant  and  bond  j^  "j^  ^ 

tn^  •fmo^fMiiff  nfnimpHmi  hh  penoBal  estate  theieftire  Is  Bable  to  pay,  he  denee  pf  udm- 

hu  by  his  own  act  willed  it  so,"    ThU,  U  is  eoneelYed,  ps  not  enough.    There  Sj^^^^Sf  ' 

tenst  be  something  to  raise  a  new  eontract— something  to  constitute  a  new  debt 

to  make  the  personal  estate  of  the  heir  liable,  and  then  without  a  new  proviso 

lor  redemption,  or  Indeed,  wlthont  a  bond  or  oofenant  from  the  \aM  fof  p«y* 

menfof  the  money,  the  heir  may  exhibit  an  Intention  to  make  the  debt  his 

own,  for  the  bond,  proviso,  and  covenant,  are  merely  for  the  farther  secorlty 

of  the  mortgagee,— a  transaction,  in  4ct,  between  him  and  the  heir,  whereas 

the  parties  to  the  esooeration  are  the  heir's  heir  and  personal  representative. 

If  therefore,  it  appear  that  the  heir  has  made  a  new  mortgage  in  order  only  t» 

pay  off  a  former  mortgage  made  by  his  ancestor,  and  the  conveyance  be  to  the 

mortgagee  discharged  of  the  former  proviso  for  redemption,  bnt  subject  to  the 

proviso  insQch  new  mortgage  contahied,  and  a  new  proviso  be  inserted,  then 

without  some  other  intimation  of  intention  of  transferring  the  debt  from  th« 

real  estate  descended  to  the  heir's  own  personal  estate,  neither  the  new  proviso 

for  redemption,  nor  a  new  bond  or  covenant  which  the  mortgagee  oMy  require, 

or  the  heir  voiontariiy  give,  vrill  of  itself,  make  it  the  personal  debt  of 

the  heir.    See  Ancotier  v.  Mtyer,  ante,  p.  864 ;  Psrktas  v.  Beyafon,  ante,  877  ; 

and  BiUUr  v.  BiUJer,  5Ves.  538.  539;  where  the  Master  of  the  Rolls  seemed 

to  be  of  opinion,  that  the  only  way  of  making  the  heir's  personal  estate  liable 

to  the  debt  of  his  ancestor,  was  by  the  mortgagee's  given  him  a  release  of 

the  debt,  and  then  taking  a  new  bond  or  a  new  mortgage  for  a  sum  of  money 

equivalent  to  the  mortgage  as  a  loan  de  novo ;  and  observe  Lord  Alvanley's 

decision  in  the  principal  case  In  the  text 

These  observations  seems  in  a  great  measure  confirmed  by  what  fell  from  Att  efatly  «^ 
Lord  Thuriow,  in  mmnglatnt  v.  WtOker,  t  Bro.  C.  C.  607.  The  testator  in  ^^^%l^ 
that  case,  devised  renewable  leaseholds  charged  with  a  legacy,  and  the  devisee 
renewed,  in  which  new  lease  he  of  course  entered  Into  a  covenant  for  pay- 
ment of  rent  and  other  covenants  as  tenant  and  owner  of  the  leasehold  pro-  * 
perty.  Nevertheless,  the  renewed  lease,  and  not  the  personal  estate  of  the 
devisee  was  held  to  be  the  fund  charged  with  the  legacy,  though  previously 
to  the  renewal,  the  devisee  had  given  a  bond  for  payment  of  the  legacy  with 
interest.  In  flie  course  of  his  judgment.  Lord  Thuriow  remarked,  that  the 
difficulty  was  to  distinguish  the  case  before  him  from  the  ^ases  referred  to  by 
Mr.  Mansfield.  His  Lordship  agreed,  that  if  the  testator  had  shewn  an 
intent  to  take  the  debt  upon  himself,  it  would  have  become  his  debt ;  but  here 
the  old  security  remained,  and  the  testator  merely  gave  a  collateral  security. 
Where  a  man  transferred  a  mortgage  which  was  not  his  own  debt,  his  exe- 
cuting a  bond  as  a  collateral  security  did  not  vary  the  nature  of  the  charge, 
it  was  only  a  necessary  act  in  the  transfer.  [So  it  may  be  said  with  equal  force 
of  the  new  proviso  for  redemption.]    But  Lord  Thuriow  did  not  mean  that 
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^istete  of  tke  palrty  wliose  origind  debt  it  wad.  It  had  beeit 
Attempted  to  fftoye  Aat  what  A.  had  done  came  to  that  case^ 
cuid  that  he  joined  only  for  that  purpose.  Most  of  the  cases 
were  of  that  kind ;  TweddeU  ▼.  Tweddeli  was  of  a  diflferent 
nature  ( jf).  T^hat  was  not  the  case  of  a  mortgaged  estate  de? 
■cending  upon  the  heir ;  but  it  was  the  purchase  of  an  estate 
attbjeot  to  a  mortgage.  There  was  no  conmramcation  with  the 
mortgagee ;  but  upon  the^  sale  there  was  a  mere  cotenant  of 
indemnity  against  the  mortgage  by  the  vendee.  That  is  strongly 
relied  on  by  Lord  Thurlow.  In  commenting  on  TweddeU,  y«r 
TweddeU^  he  does  not  seem  to  disapprove  the  ease  of  PmMM 

■  « 

{g)  Ante,  86S. 


raeh  a  tmnnfer  would  disclmrge  the  debtor  from  all  liability  personally  wit^ 

liU  creditor,  bat  it  did  not  throw  the  charge  on  his  personal  estate.    Nothinf^ 

'ptfsMd  in  the  cas«  before  him  to  vary  the  charge.    All  the  cases  of  uXt 

tarned  npon    fhisy^whether  the   charge  was    considered   as   part  of  the 

price.    The  mere  pnrchase  of  an  estate  subject  to  charges,  as  an  equity  of 

redeinptfon,  did  not  make  the  personal  estate  of  the  purchaser  liable  to  th^ 

charge  M^^rikedteffffwer*  paHi^f  the  price,  then  the  personal  eataieweM  be 

luAU, 

PurchoMer  ■   ifith  respect  to  a  purchaser,  it  may  be  inferred  from  this  latter  wording  of 

makes  debt  Ais  «.«««_  ^     , 

own    when,  Tbnrlow's  judgment,  that  if  a  man  purchase  an  equity  of  redemption 

[  883  *  1     subject  to  a  mortgage,  and  the  mortgage-money  forms  no  part  of  the  consi- 
deratioU  for  the  purchase,  the  mortgage  will  be  considered  a  real  incumbrance 
aierely,  and  not  a  personal  debt  of  the  purchaser.    And  so  it  will  he  though 
the  purchaser  covenant  to  pay  the  money  and  to  indemnify  the  vendor.    Vide 
8.  L.  1  Bro.  C.  C.  464.     Forrester  y.  L^h,  ante,  876.     TweddeU  v.  TweddeU^ 
AUt^,  862.    Butler  ^.Butler,  cited  ante,  p.  863,  n.  (T)^  et  vide  this  distinc- 
tion ante,  p.  873.' 
Pwrchaser*s  co-      In  reference  to  a  covenant,  it  is  clear,  that  if  the  purchaser  merely  covenanf 
•**?**  "^^        with  the  vendor  to  pay  the  mortgage-money,  he  will  not  be  considered  as 
propriation,        Hsiving  made  the  debt  his  own,  for  a  covenant  with  the  vendor  mortgagor  only, 
8ed  contra,  if    to  pay  the  mortgaf  s  money,  will  not  enable  the  mortgagee  to  sue  the  purchaser 
wiihtnortraree   *^  ^^^'  though  under  such  covenant  the  mortgagee  might  oblige  the  mortgagor 

to  let  him  make  use  of  his  name  to  recover  the  debt.  Where,  however,  the 
purd^aset  by  any  communication  with  the  mortgagee  takes  upon  himself  the 
debt  so  as  to  give  the  mortgagee  a  right  to  sue  him  at  law,  he  wilt  be  con- 
sfdered  as  having  made  his  personaf  estate  priokarily  liable,  and  as  having  con« 
verted  thb  real  estate  into  an  auxiliary  fund  only.  The  point  is  net  definitively 
settled,  but  it  is  reasonable  to  suppose  that  such  will  be  the  decision. 
ISr:  Cootie,  however,  appears  to  entertain  a  dtiFereht  opinion.  Seie  Coote  Iffort. 
497,  et  vide  fearing  y.Ward,  5  Ve«.  670.  7ib.  33^,  and  Oiford  v.  Rodney, 
14ib.  417.  S.C.  infra,  884,  in  notU,  which  see,  and  observe  the  distinctions 
there  drawn. 
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T.  Freeman  (i) ;   but  eeems  to  agree  with  Loi*d  Hardwieke^s 
reasoning,  and  recognizes  the  principle  as  far  as  it  can  be  taken 
from  the  short  note  in  Ambler.     He  intimates  his  doubt  of 
Lard  Roohfori  y.  Belmdere  {hh),  upon  which  therefore  I  shaD 
not  rely,  as  there  are  many  difficulties  occurring  against  that 
judgment,   though  by  so^  high   an  authority.      Tkoeddett  v.  Nor  iajMr- 
Tweddett  amounts  only  to  this,  that  where  a  man  buys  sub-  ^t<y  to  vwdor 
ject    to  a  mortgage,   and  has  no  connection  or  contract  or  ^^Jl^^^* 
aommunication  with  the  mortgagee,  and  does  no  other  act  to  mortgtfge. 
shew  an    intention  to   transfer  that  debt  from  the  estate  to 
himself,  as  between  has  heir  and' executor ;  but  merely  that 
which  he  must  do,  if  he  pays  a  less  price  in  consequence  of 
that  mortgage,  that  is,  indemnifies  the  vendor  against  it,  fae 
does  not  by  that  act  take  the  debt  upon  himself  personally. 

It  remained  (his  Honor  said)  to  consider  whether  in  thiS''  [  88^  ] 
detenmnation,  he  did  infringe  upon  that  principle.  He  sfaocdd 
be  extremely  sorry  to  do  so,  and  had  taken  so  much  time  in 
order  to  be  sure  he  did  not  It  was  very  unpleasant  for  a 
Judge,  where  an  inference  was  to  be  drawn  from  equivocal 
acts,  and  the  facts  upon  which  the  decision  turned,  were  dis^ 
tinguished  by  such  nice  lines.  This  was  a  sale  of  the  estate 
by  C.  to  A.,  who  took  u}K>n  himself  the  payment  of  his  mo^- 
ney,  to  which  before  he  was  liable  at  law,  and  C.  both  at  law 
and  in  equity.  The  question  was»  whether  that  transaction 
and  the  subsequent  loan  of  40/.,  and  new  morl^gage  by  A* 
actmg  as  owiiot(o),  did  not  make  that  debt  his  own?  Hi^ 
could  not  collect  that  Lord  Thurlow  said,  a  man  never  couI<l 
make  a  debt  his  own  without  an  express  declaration ;  and  no 
^^ase  short  of  that  could  have  that  effisct,  if  this  wa«  not  auffi- 

(A)  Ante,  873. 

(hh)  6  Bro4  P.  C.  520.  S.  C.  ante,  874,  in  HO<u.~£tf.] 


.  (O)  It  may  be  Mid,  that  wImo  an  heir  at  lam  enters  into  a  new  coy< 
for  iHiyment  of  the  mon^,  and  renaodelB  thee  praviao  for  redemption, 
fMWwnantB  fpr  the  titles  he  acU  aa  owner  of  the  estate,  whieh  he  really  is,  hnl 
ttae  acto  harebeeabeld  isMfficient  to  tlvew  the  bnrtben  en  the  penonaityN* 
thece  OHift  be  aomething  on  the  tee  of  the  deed  to  ahewr  an  act  of  ownenUp 
Md  explieitaehnowledgmentof  the.debt,  beyond  a  mere  eof  enant,  bend,  es 
preriso  for  redemptkuL    See  note(N),  p.  aSf,  ante. 
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cient.  Hid  Honor  was  of  opinion,  that  under  all  these  cir« 
cumstances  A.  had  clearly  adopted  the  debt  and  made  it  his 
own,  though  primarily  the  debt  of  his  son  in  equity,  and  of 
himself  and  his  son  at  law.  The  transaction  in  1767,  and  the 
subsequent  one  with  F.,  shewed  he  meant  to  put  himself  in 
his  son's  place,  who  had  therefore  a  right  to  be  exonerated 
out  of  his  personal  estate  (p). 

[  885  ]  I  shall  finish  my  observations  on  this  subject  with  observing, 
^dminfi^t  to  ^^^  upon  a  fiill  investigation  of  this  doctrine,  it  seems  to 
dSii^'md^t  t-  ^^^^^i^*  ^  condusion,  that  ik  all  questions  of  this  nature,  parol 
Mor'tf  dedara-  evidence  is  admissible  as  to  die  quanium  of  the  debts,  and 
«oiM<  €Uai9  '  the  amount  of  the  personal  estate,  and,  so  far  as  affects  the 
{hh).  personal  estate,  as  to  the  declaration  of  the  testator  in  that 

(hh)  [See,  for  the  modern  view  of  tbb  subject,  iufra,  889,  890,  t»  iMftt. 

IndaOme  bf  (P)  It  will  here  be  In  ordeir  to  introduce  the  two  recent  cases  of  Oocford  ▼• 
*****  •Jfi  Rodney,  14  Ves.  417;  and  Scott  ▼.  Beecher.  ubi  infra.  In  the  former  case  it 
gH^9  ^iM^f  V^*  ^^^  "^^^'  ^^^  though  a  purchaser  of  an  equity  of  redemption  will  not,  as 
closer,  toAtcJk  between  his  personal  representatives,  mal^e  the  mortgage  debt  his  own,  even 
flwvmso  /sr  re-  ^  *  covenant  to  pay  the  money,  (that  being  considered  merely  for  the  lodem- 
demptiim  mid  nlty  of  the  vendors,)  yet  he  will,  if  beyond  that  be  enters  into  a  new  contract 
22^*"'"^''*''^  with  the  mortgagee,  as  for  different  times  and  modes  of  payment,  &c.  The 
nidiiM,  on  ap>  ^^^  ^^  which  the  case  turned,  vras  an  indenture  between  the  mortgagee  of 
preprwHem  ^  tilie  first  part,  the  mortgagor  of  the  second  part,  and  the  purchaser  of  the 
jj^^^  ^  third  part  After  reciting  the  title  and  mortgage  for  «000/.,  and  that  Uie 
tue,  mortgagor  had  agreed  with  the  purchaser  for  the  sale  to  him  of  the  premises 

rabject  to  the  mortgage  for  19601. ;  it  was  witnessed,  that  in  consideration  of 
that  snm,  the  mortgagor  conveyed  to  the  purchaser  his  equity  of  redemption 
in  the  usual  way,  with  covenants  for  title  which  excepted  the  mortgage.  The 
mortgagee  covenanted  with  the  purchaser,  that  if  he  (the  purchaser)  should 
pay  to  the  mortgagee  the  sum  of  2100/.,  via.  501.  on  the  t4th  December  then 
next,  and  20A0I.  on  the  S4th  June,  1796,  then  the  mortgagee,  his  executors,  &c. 
would  assign  the  residue  of  the  said  term  (the  property  being  leasehold,  and 
mortgaged  for  the  whole  term  wanting  ten  days)  to  the  purchaser  or  as  he  should 
appoint,  free  from  incumbrances  by  the  said  mortgagee  committed  in  the  mean 
time.  liord  Oxford,  the  purchaser,  (who  was  then  deceased)  covenanted 
with  the  mortgagee  to  pay  the  said  sum  of  tlOOi.  in  the  shares  and  npon 
[  885  ^  ]  the  days  before^mentioned ;  and  it  was  provided  that  it  should  be  lawful  for 
Lord  Osford  to  hold  and  enjoy  the  said  premises  until  default  in  payment. 
Sir  Wm.  Grant,  M.  R.,  In  ddiverbig  his  judgment  said,  the  question  was, 
-whether  the  mortgage  was  properly  payable  out  of  the  personal  estate  of 
Lord  Oxford  as  being  fcts  debt,  or  whether  it  was  one  of  the  mortgages  directed 
by  his  will  to  be  paid  out  of  his  personal  estate  and  other  funds  provided  for 
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r^pect ;  for  it  appears  pkinly,  that  the  throwing  incumbrances 
upon  the  personal  estate,  though  expressly  charged  upon  the 
real  estate,  is  an  equity  adopted  in  conformity  to  the  principles 
of  the  common  law,  which  &Tored  the  terre-tenant.  And  an 
equity  may  in  all  cases  be  rebutted  by  parol  evidence ;  for  in 


that  pnrpose  ?    By  the  above-mentioned  deed  there  was  a  direct  contract  with 
the  mortgagee.    As  betweeo  the  piirchaaer  and  the  vendor  of  the  eqvity  of  re-  |^  beyond  ta- 
demption,  there  was  nothing  hot  a  purchase  of  a  mere  equity,  subject  to  the  demnity  to  ten* 
mortgage;  but  the  contract  was  with  two  different  persons^  having  different  ^„^,.J^^o  f^f^ 
interests  in  the  estate:  one  an  equitable  interest,  the  equity  of  redemption :  eoniraet  with 
the  other  the  legal  interest,  the  mortgage.    The  purchaser  contracted  with  5"*^^'*'  5* 
both  at  the  same  time;  and  both  joined  in  the  conveyance  to  him.    From  times  and  mode$ 
the  owner  of  the  equity  of  redemption  he  purchased  his  right  to  redeem  j  ofpaymaUf  ifc. 
and,  having  done  that,  immediately  entered  into  another  contract,   for  the  1^  J!!!*'w'L'"f  ;f' 
purchase  of  the  other  Interest  from  the  mortgagee  j  with  a  covenant  from^  owa. 
the  owner  of  the  legal  estate  to  take  it  from  him  upon  payment  of  the  mort- 
gage money  at  particular  periods  and  in  particular  proportions ;  and  there 
were  covenants  to  pay  that  sum  at  those  periods  and  in  those  proportions,  and, 
nntil  default  of  payment  in  that  mode  for  quiet  enjoyment.    This  was  different 
from  TweddeU  v.  Tweddell,  (9  Bro.  C.  C.  101.  152.  5.  C.  ante,  862),  and  dif- 
ferent in  the  circumstance  upon  which  that  case  mainly  rested,  viz.  that,  in 
that  case  there  was  no  contract  whatsoever  with  the  mortgagee ;  whereas  ii} 
the  case  before  the  court  there  was  not  only  a  contract  and  undertaking  with 
him  for  the  price  of  his  interest,  but  a  benefit  was  obtained  from  the  mort- 
gagee, which  the  purchaser  could  not  have  had  from  the  vendor,  viz.  the 
right  to  hold  and  enjoy.    Thaif  the  vendor  could  not  have  given;  as  the 
mortgagee  might  have  foreclosed  the  equity  of  redemption.    His  Honour, 
therefore,  decreed,  that  by  the  above  transaction  Lord  Oxford  had  made  the 
mortgage  debt  his  own.    At  least,  so  it  is  inferred,  though  no  statement  of 
the  decree  is  annexed  to  the  report  of  the  case.    See  14  Ves.  424,  426. 

In  the  above  case,  Sir  W.  Grant  remarked,  that  it  was  not  very  easy  to  Obaertaiunu  on 
reconcile  the  decision  in  TweddeU  v.  TweddeU,  with  the  prmciple  established  TweddeU  v. 
by  Lord  Hardwicke,  in  Pareons  v.  Freeman,  (2  P.  Wms.  664,  ante,  873),  and  ^««*^*''^« 
recognized  by  Lord  Thurlow  himself,  in  BUlingkurst  v.  Walker^  (2  Bro.  C.  C. 
604),  viz.  that,  where  the  mortgage-money  is  taken  as  part  of  the  price,  the 
charge  becomes  a  debt  from  the  purchaser.     The  case  of  TweddeU  v.  Twed- 
deU, his  Honor  added,  was  certainly  very  much  a  subject  of  doubt  subsequent 
to  its  decision  :  Lord  Alvanley,  in  Butler  v.  Butler,  5  Ves.  534,  plainly  enough 
intimated,  (hat  he  should  have  been  of  a  different  opinion,  if  that  authority 
had  not  stood  in  the  way ;  and  in  Woods  v.  Huniingford,  3  Ves.  128>  his  Lord- 
ship stated  what  he  conceived  to  be  the  import  and  effect  of  the  case  of  Twed- 
deU y.  TweddeU;  that  it.  amounted  only  to*this:  '*  That,  where  a  man  buys,  Purchaser  mm* 

subject  to  a  mortgage,  and  has  no  connexion,  or  contract,  or  communication,  "?*  "V  ^'^P^'Va- 

.^  ^  -        V,  ,  ,  '  ...  ^      .       *w»  "w/»  debt 

with  (he  mortgagee,  and  does  no  other  act  to  shew  an  intention  to  transfer  that;  aj^  o,^  without 

debt  from  the  estate  to  himself  as  between  his  heir  and  executor,  but  merely  concurrence  of 

that,  which  he  must  do,  if  he  pays  a  less  price  in  consequence  of  that  mort-  ^-^*^,"  ** 

Vol.  II.  DD 
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such  cases  the  evidence  is  not  adduced  in  contradiction  to  the 
written  instrument^  but  in  support  and  affirmation  of  it,  ac- 
cording to  its  legal  operation.  Lord  Talbot  appears  to  have 
been  clearly  of  opinion,  that  such  evidence  may,  in  such  cases, 
be  gone  into,  in  order  to  ascertain  the  quantum  of  the  debts, 
and  the  amoimt  of  the  personal  estate,  from  thence  to  decide 
on  the  intention  of  the  testator,  with  respect  to  discharging 


gage,  that  is,  indemiiifies  the  vendor  against  it,  he  does  not  by  that  act  take 
the  debt  npon  himself  personally."    Indeed,  in  the  very  short  statement  of 
Lord  Thurlow*8  judgment  upon  the  re-hearing  of  TweddeU  v.  Ttoetfded,  his 
Lordship  seemed  to  rest  entirely  upon  the  ground,  that  the  contract  was  no- 
thing more  than  a  contract  of  indemnity  against  the  mortgage ;  that  it  was  not 
a  contract  giving  any  direct  and  immediate  right  against  the  purchaser  to  tlie 
mortgagee  ;  but  only  indemnifying  the  vendor,  in  case  he  should  l>e  sued  by 
the  mortgagee.    The  principle.  Sir  W.  Grant  further  observed,  was   right; 
if  that  were  the  real  result  of  the  facts.    The  agreement  was  for  a  given  price, 
3500/.    The  purchaser  had  then  to  pay  what  was  due  to  the  mortgagee,  and 
the  rest  to  the  vendor.    It  was  very  doubtful  npon  that,  whether  the  mortgage 
was  not  taken  as  part  of  the  price.    But  TweddeU  v.  TweddeU  was  supposed  to 
have  carried  tlie  doctrine  to  its  extreme  length.    It  was  not  therefore  to  be 
extended  to  a  case  that  was  fairly  distingnishable  from  it ;  though  it  was  then 
to  be  looked  npon  as  an  authority  to  the  extent  to  wliich  it  went :  as  it  was 
not  so  material,  that  these  arbitrary  rules  should  be  the  one  way  or  thq  otlier ; 
as  that  they  should  be  fixed.  14  Yes.  4t7.  433. 
Effect  of  trans-     It  is  necessary  here  to  remark  some  slight  shade  of  difference  between  an 
"iw  jJri"**^*^^*  heir  at  law  and  a  purchaser,  in  regard  to  the  effect  of  a  transfer  of  a  mortgage 
ckaaer.  ^^^^  *  ^^^  proviso  for  redemption.    In  the  case  of  an  heir  at  law  taking  an 

estate  from  his. ancestor  subject  to  a  mortgage,  if  it  appears  that  the  heir 
being  pressed  by  the  mortgagee  for  the  money,  joins  in  the  transfer  of  a  mort- 
gage, vacates  the  old  proviso  and  enters  into  a  new  one  for  payment  of  the 
money  at  a  day  to  come,  this  proviso  we  have  seen  (ante,  881,  t),  vidll  not 
make  the  debt  hfs  own;  for  the  new  mortgage  being  made  only  in  order  to  pay 
off  the  old  incumbrance  of  the  ancestor,  no  intention  can  be  attributed  to  the 
heir  that  he  thereby  meant  to  ease  the  land  by  taking  the  debt  upon  himself. 
So  likewise,  it  is  presumed,  the  law  may  be  stated  as  to  a  purchaser.  If  at 
the  time  of  the  purchase  the  transaction  does  not  warrant  the  conclnsion  that 
he  intended  to  make  himself  personally  liable,  and  on  a  transfer  of  the  mort- 
gage under  circumstances  similar  to  those  lastly  mentioned,  he  merely  con- 
curs in  the  assignment  for  the  satisfaction  of  tlie  transferree,  then,  notwith- 
standing the  new  proviso  with  different  stipulations  as  to  days  and  times  of 
payment,  witli  a  covenant  from  the  transferree  that  the  purchaser  shall  enjoy 
till  default,  no  sound  reason  presents  itself  to  vary  the  law  in  this  latter 
instance  from  that  previously  stated  in  regard  to  the  heir.  Nevertheless,  if  it 
can  be  inferred  fVom  the  above-mentioned  case  of  Orford  v.  Rodneyy  that  such 
would  not  be  tlie  law  as  to  a  purchaser,  then,  it  (s  presumed,  the  same  in 
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the  personal  fund ;  for  hb  Lordship  observed,  in  the  case  of 
Siapkion  y.  Cohille  (i),  that  "  what  the  quanium  of  the  debts, 
or  the  amount  of  the  personal  estate  was  at  the  testator's 
deathi  did  not  appear,  if  it  did,  it  would  give  a  great  light 
into  the  matter.** 

(i)  Ante,  ai9. 


fensnce  would  apply  in  derogation  of  that  statement  with  respect  to  the  heir. 
Either  tlus  conclusion  most  follow,  or  the  cases  are  at  Tariaiioe  in  principle. 
Whether  if  the  heir  or  parchaser  on  the  transfer  of  the  mortgage,  were  to  bor- 
row a  Airther  sam,  whereby  the  new  proviso  wonld  refer  not  only  to  different 
days  and  times  of  payment,  bat  also  to  a  different  amount,  an  intention  to 
make  the  debt  a  personal  burthen  would  be  inferred,  must  remain  a  question,  V  ggj  1 
as  no  authority  occurs  to  balance  the  numerous  reasons  that  might  be  advanced 
on  either  side  of  the  argument.  (See  and  consider  Orfvrd  v.  RodiMy,  in  com- 
parison  with  the  law,  as  stated  hi  the  former  part  of  the  note  (F),  ante, 
p.  873.  If,  however,  A.  mortgages  an  estate  to  B.,  and  afterwards  sells  his 
equity  of  redemption  to  C,  then,  whether  the  personal  estate  of  the  purchaser 
shall  be  exempt  or  liable  to  the  payment  of  the  mortgage  debt  in  the  first 
-instance,  depends  on  the  circumstance,  whether  the  purchase  be  of  the  equity 
of  redemption  merely,  or  of  the  whole  estate  at  a  stipulated  price  out  of  which 
the  mortgage  money  is  to  be  paid.  If  the  purchaser,  having  undertaken  to 
pay  tliis  sum  to  the  mortgagee,  enters  into  a  new  contract  with  him  to  con- 
tinue the  charge  on  the  land,  and  the  three  parties  join  in  the  assurance  to 
the  purchaser,  (which,  in  fact,  will  then  assume  the  character  not  only  of  a 
conveyance  but  also  of  an  original  mortgage,)  the  purchaser  will  by  this 
transactioa  be  considered  as  taking  the  emis  of  the  debt  on  hfanself,  and  as 
making  his  personal  estate  primarily  liable.  Vide  supra,  p.  879,  n.'(E),  and 
882,  n.  (N). 

To  obviate  all  doubt  in  cases  involving  questions  of  thb  sort,  an  express  fVudtce. 
declaration  of  the  intention  of  the  parties  should  always  be  added.    A  form 
of  such  declaration,  supposing  the  intention  to  be,  to  subject  the  personal 
estate  of  the  purchaser  to  payment  of  the  mortgage  as  the  prfanary  fund,  will  be 
added  in  the  Third  Volume. 

In  8e9ii  v.  Bteelur,  5Madd.  Rep.  96,  (the  latest  case  to  be  found  in  the  Morig€for  de- 
books  on  the  subject  of  this  chapter)  John  Tyson  being  entitled  to  a  copyhold  ^[ffLf^'to 
'  estate,  mortgaged  the  same  to  Mills  to  secure  lOOOi.,  and  afterwards  surren-  kii  wife,  as  «/se 
dered  the  same  to  Mills  and  bis  heirs,  pursuant  to  the  covenant  in  the  mort-  ^  pentm^  es- 
gage.  deed.    Tyson  died  in  1814,  and  by  his  vrill  devised  all  his  estate  and  p^j,^  ker^t* 
effects  to  his  wife,  Elizabeth  Tyson,  and  in  particular  his  copyhold  estate,  eiUrix.    Sks 
and  appointed  her  executrix.    On  the  death  of  Elisabeth  Tyson,  letters  of  ad-  )^^|^^^^ 
ministration  of  her  estate  were  granted  to  the  plaintiff;  and  the  question  was  f^  ^i  exoasra- 
' between  him  and  Elizabeth  Tyson's  heir  at  law,  whether  the  mortgage  was  to  Horn  out  qf  ike 
•be  borne  by  her  personal  estate,  or  whether  the  copyhold  descended  to  the  ^'^ 
heir  cum  onere.    The  Vice  Chancellor  observed,  that  Elizabeth  was  devisee  of 
'the  copyhold  estate,  and  was  also  rcwduary  legatee  ami   executrix  of  the 
Mortgagor.    If  she  had  thought  fit  she  might  have  paid  off  the  mortgage  out 
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Urd  Nwrthing'  Lord  Keeper  Henley,  indeed^  in  the  case  of  Stepketmm  ▼• 
to  ths  eontrlry  Heaihcote  (m),  expressly  said,  no  examination  could  be  had* 
d€^  unten-    g^t  it  is  clear  from  his  Lordship's  observations,  Aat  he  did 

not  advert  to  the  principle  upon  which  Lord  Talbot  was  of  a 
different  opinion,  and  which  is  sup}K>rted  by  innumermUe  in- 
stances at  law  and  in  equity*  The  Lord  Keeper  observed,  in 
the  case  of  Stephenson  v.  HeaihcaUj  that  the  intent  of  the 
testator  was  to  be  collected  from  the  words  of  the  will,  and 
from  no  circumstances  out  of  it,  and  that  upon  general  princi- 
ples and  rules  established  in  the  cases  the  court  could  not  go 
into  the  testator^s  circumstances,  as  it  would  establish  a  rule 
[  888  ]  not  to  be  adhered  (q).  Lord  Talbot  would  not  have  denied 
this  doctrine,  had  the  equitable  inference  on  the  devise  then  in 
question  been  conformable  to  the  express  language  of  the  will ; 
but  that  not  being  the  case,  the  real  estate  being  expres^y 
charged  with  his  debts  by  the  will,  and  the  personal  estate 
being  only  subjected  thereto,  by  conclusion  of  equity,  in  ex- 
press contradiction  to  the  language  of  the  instrument,  another 
principle,  equally  operative  as  that  stated  by  Lord  Henley, 
intervened,  f?f>.  that  any  evidence  which  tends  to  shew  that 
the  intention  is  conformable  to,  and  in  corroboration  of,  the 

(ti)  [This    case    m    reported   by      parol  evidence,  and  ante,  page  SOS, 
Mr.  Edeo,  vol.  i.  38,  and  referred  to     ii*(S>,  on  the  general  subject. — £4*1 
infra,  889,  tn  no<M,  on  the  point  of 


•f  the  personal  estate  of  her  hnsband  ;  for  it  was  admitted,  that  she  poateised 
assets  soAcient  to  pay  aH  the  debts,  indnding  the  mortgage,  and  it  might 
therefore  be  said,  that  she  elected  to  continue  the  mortgage  as  a  charge  on  her 
real  estate.    Bnt  his  Honor  apprehended,  that  this  was  not  a  case  on  which 
her  personal  representative  was  bound  to  make  ont  any  snch  fact  of  election. 
By  the  gift  to  her  as  resldnary  legatee,  the  personal  estate  of  John  Tyson  be- 
came  her  personal  estate,  bat  the  mortgage  debt  of  John  Tyson  was  not  her 
debt,  and  her  heir,  therefore,  had  no  equity  to  have  this  mortgage  paid  off  oat 
of  her  personal  eiritate.    The  bill  was,  consequently,  dismissed  with  costs. 
[  888  *  ]        (Q)  The  Lord  Keeper's  words,  as  staled  by  Mr.  Eden,  were  these,  ^  I 
have  very  great  disindiqation  in  admitting  parol  evidence  to  explain  a  wtH. 
At  cooMnon  law  it  is  a  rule  that  no  parol  evidence  can  be  given  of  a  man's 
intent  who  has  put  at  into  writing,  except  to  explain  a  latent  ambiguity  ;** 
citing  L»rd  Ckiyneif'$  ease,  5  Co.  68.    Csuatfeav.  Clarke^  Hob.  $f,    Jtmesr. 
iVMMWff,  1  W,  Bl.  60.    Dnneti  v.  Sweety  Amb^  175 ;  and  LncfieU  v.  Stoneibam. 
f  Str.  1961.    See  i  Eden,  39.    Of  the  admissibiii^  of  parol  evidence  to  ex- 
plain, vary,  or  dischhrgc  written  iMtmmettts,  see  I  Phill.  Evid.  566,  4tfa  edit. 
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letter  of  the  instrumenty  is  admbsible,  and  ooght  fo  be  xe- 
ceiveiL 

And  Lady  Qaynsborougfis  ease  appears  to  me  to  be  fully  in  ^n^^^fjlniiiy 
point  as  to  the  admissilMlity  of  par<d  evidence  in  such  cases  of  denee  mppmied 
the  testator's  declarationsi  respecting  his  personal  estate  and  ^nmgh'9  ^aHi 
debts,  ("> 

There  Lord  Gaynsborough  devised  several  legacies  (k),  and 
charged  them  upon  his  Rutlandshire  estate,  and  likewise 
charged  his  lands  with  the  payment  of  his  debts,  and  made 
his  Lady  executrix ;  but  did  not  devise  to  her  all  his  personal 
estate  in  express  words ;  but  it  was  in  proof  that  he  declared 
that  his  Lady  should  have  his  personal  estate,  by  five  witnesses 
of  reputation,  and  that  my  Lord  found  fault  with  the  will  after 
it  was  writ,  beoause  the  personal  estate  was  not  given  to  her, 
and  that  the  person  who  writ  the  will,  told  him,  that  being 
made  executrix,  she  had  it  by  law,  without  any  express  gift. 
And  it  was  held  by  the  Lords  Commissioners  unanimously,  that 
the  Lady- ought  to  have  the  personal  estate  exempt  from  debts 
and  legacies ;  because  the  written  will  charged  all  debts  and 
legacies  upon  the  lands,  for  there  were  seven  legacies  given, 
and  in  every  paragraph  the  conclusion  was^  to  be  paid  out  of 
his  lands ;  and  although  parol  proofis  could  not  be  admitted  in 
contradiction  of  the  will,  yet  wheA  they  went  only  in  confirma- 
tion and  corroboration  of  what  appeared  to  be  the  testator's  [  889  ] 
intent  by  his  written  will,  there  they  might  be  made  use  of  to 
fortify  it.  And  it  was  decreed,  that  the  lands  should  stand 
charged  with  the  legacies,  and  in  ease  my  Lady  was  sued 
for  any  of  the  debts,  she  was  to  be  reimbursed  out  of  the 
lands. 

Upon  this  principle  of  the  evidence   being  an  aflirmance  Proof  cf  p»ti 
of  the  law  on  the  written  instrument,  the  court  declared,  in  teu^rix  m- 

{k)  Lady  Gaynsborough^s  caae^  2  Freein.  188.  247.  8,  C.  t  Vern.  2^2,  S« 


(R)  Tlvis  18  a  weak  case  to  support  the  general  proposition,  that  evidence  is 
admissible  to  prove  which  fund  tlie  testator  intended  should  be  charged  with 
his  debts,— the  next  is  a  much  stronger  case,  sed  vide  Lord  Northington's 
observations  hereon  in  the  next  note. 
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tended  mpfat  the  case  of  Crompton  v.  North  (/),  where  the  testatrix  devised 
/M^Hwe,  ««-  j^^j.  1^^  ^  jj  to  sell  and  dispose  of  for  payment  of  debts, 
•«»^«V-  and  the  heir  brought  his  bill,  insisting^  that  as  to  the  sur- 

plus after  debts  paid,  it  belonged  to  him  by  a  resulting 
trust  being  not  disposed  of  by  the  will;  that  the  estate  in 
law  being  vested  in  the  devisee,  he  should  have  been  ad* 
mitted  to  his  proof  of  the  testatrix's  parol  declaration,  diat 
she  intended  the  surplus  for  the  devisee,  if  it  had  been 
wanting  and  necessary  (s). 

(2)  Vide    8  Vera.  S55,   954,   [and      ment  io  CUnton  v.  Hooper^  $  Bro.  C.  C. 
see  the  same  point  adduced  in  argo-      305.— £</.] 


Pattl  tMenee  (S)  ^^  Siephenaon  ▼.  Beaiheote^  1  Eden,  40,  Lord  Keeper  Henley  »aid,  if 
^  vtienium  to  he  conld  satisfy  himself  npon  what  grounds  the  decree  in  Lady  Gat/n$borwgVa 
^h!%fStd€bt9  ^'  ^^  founded,  he  should  think  himself  bound  by  it ;  but  it  seemed  by  the 
Tweeted.  petition  of  appeal,  to  liave  been  founded  in  fraud  in  the  drawer  of  the  will, 

who  designedly  omitted  to  frame  the  will  according  to  the  instructions  which 
he  bad  received.  His  Lordship  added, — In  the  case  of  resulting  trusts  lor  the 
bene6t  of  the  next  of  kin,  it  is  not  to  be  questioned  but  that  executors  may 
make  use  of  parol  CTidence  to  rebut  their  equity ;  but  the  case  before  him  did 
not  turn  upon  the  point  of  rebutting  equities.  The  executrix  brought  her.bilL 
to  l>e  reimbursed  what  she  had  paid  in  the  course  of  law,  and  the  evidence 
afforded  was  to  shew  what  was  given  to  the  executrix  by  the  will  In  writing. 
If  parol  evidence  were  admitted  in  the  present  case,  it  might  be  admitted  in 
every  one.  But  without  considering  it  as  the  bill  of  the/cxecutrix,  Lord  Nor- 
thington  relied  on  this,  that  in  all  the  cases  in  which  parol  evidence  had  been 
admitted,  it  had  been  for  tlie  purpose  of  supporting  legal  rights  against  an 
equitable  claim.  If  parol  evidence  were  to  be  admitted  in  the  case  before  his 
Lordship,  it  would  be  pregnant  with  great  mischiefs  and  inconveniences ;  and 
Lord  North ington  thought  the  courts  should  not  go  a  single  step  further  than 
the  cases  had  already  gone.  1  Eden,  41.— Lord  Hardwicke  has  also  added  his 
sanction  to  this  view  of  the  subject.  In  /acMfain  v.  Frtnek^  he  said  that  It 
would  be  a  dangerous  tiling  to  go  into  any  evidence  witii  regard  to  the  external 
circumstances  of  the  case,  and  to  shew  that  the  debts  would  be  greater  than 
the  personal  estate;  for  the  words  of'tiiewill,  and  not  Uie  circumstances  of 
the  testator,  were  to  guide  courts  io  their  construction,  l  Cox,  9.  S.  C.  on 
other  points,  ante,  p.  807,  n.  (Q).  So  my  Lord  Eldon,  in  Bootle  v.  BkadeUl 
observed,  tiiat  with  regard  to  circumstances  dehoft  the  will,  which  had  been 
sometimes  called  in  to  assist  in  explaining  it  (such  as  the  respective  amount  of 
the  real  and  personal  estate— the  greater  or  less  degree  of  personal  favor  which 
the  testator  might  be  presumed  to  have  entertained  towards  this  or  that  object 
of  his  bounty,  and  others  of  that  nature,)  he  apprehended  that  they  ought  all 
to  be  set  aside  in  the  consideration  of  a  question  depending  on  a  will,  such 
question  being  fit  to  be  decided  only  by  an  examination  of  the  whole  will  taken 
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together.    1  Meiiv.  216.    And  Lord  Maimersy  in  a  recent  case,  considered  it 

clearly  establbhed  that  the  intention  of  the  testator  most  appear  from  the  will 

itself  and  conid  not  be  collected  from  extrinsic  circumstances ;  for  althongb 

Lord  Talbot,  in  Ai^iMmi  t.  CMmXkt  Ca.  Temp.  TUb.  tOS,  had  been  made  to 

state  otherwise,  thtk  bad  been  considered  as  a  mistake,  and  had  been  expressly 

denied  by  Lord  Tharlow,  \nA»eaater  v.  JTayar,  i  Bro.  C.  C.  454;  and  Lord      r  390   ] 

Alvanley,  in  BrwnmtU  ▼.  Pntkeroj  $  Ves.  ill,  ante,  837.    AUridge  v.  WaUi- 

eotuiy  1  Ball  &  Be.  315.    From  the  whole,  therefore,  we  may  safeiy  conclnde, 

th%t  parol  OTidence  of  the  testator's  intention  to  beqneath  bis  personal  estate 

exempt  from  the  payment  of  debts  will  be  rejected ;  et  vide  S.  L.  ante,  805, 

note(N). 

In  the  conclusion  of  tins  chapter  it  is  proposed  to  consider, 

I.    The  cases  on  marshalling  or  arrani^g  assets ;  and 

IL  Those  concerning  contribution,  ^ 

I.  The  rule  hi  equity,  as  to  marshallmg  assets  in  fitvor  of  simple-eontract  Modern  rule  a$ 
creditors  and  legatees  is  this,— that  when  a  creditor  by  specialty  has  the  op-  '^  nuartkaUiMg 
tion  of  resorting  to  both  the  real  and  personal  assets  for  satisfiustion  of  his 
debt,  and  simple-contract  creditors  or  legatees  have  the  power  of  resorting 
to  the  latter  fond  only  for  payment  of  their  demands,  if  there  be  a  deficiency 
of  the  personal  estate  to  pay  both  of  them,  tiie  court  will  so  marshal  or 
arrange  the  different  estates,  as  to  confine  the  specialty  creditor  to  the  real 
fund,  if  sufficient,  for  satisfaction  of  his  debt,  in  order  that  the  personal  estate 
may  be  left  free  to  answer  the  demands  of  the  simple-contract  creditors  or 
legiitees ;  or  in  case  the  specialty  creditor  shall  have  received  paynyent  of  his 
debt  out  of  the  personal  assets,  then  the  court,  upon  proper  application,  will 
permit  the  simple-contract  creditors  or  legatees  to  reoeiTc  satisfaction  out  of 
the  real  estate  to  the  amount  of  what  such  specialty  creditor  was  paid  out  of 
the  personal  fond.    But  in  order  to  enable  the  court  to  extend  to  simple- 
contract  creditors  or  legatees  these  advantages,  the  real  estate  must  be  charged 
with  the  payment  of  debts,  or  of  one  or  more  legacies,  or  when  there  is  no 
such  charge  the  specialty  creditor  most  have  a  lien  upon  the  estate,  except 
when  the  owner  of  it  is  heir  at  law ;  and  then,  as  against  him,  the  simple-con- 
tract creditors  or  legatees  will  be  permitted  to  throw  the  general  bond  debts 
upon  the  lands,  in  exoneration  of  the  personal  estate.    But  against  a  devisee 
of  the  estate,  it  seems  that  there  must  be  some  such  lien  as  before-mentioned, 
as  by  virtue'  of  a  mortgage,  judgment,  or  otherwise.    And  it  is  observable, 
that  this  marshalling  or  arranging  of  the  assets  well  be  made  as  well  against 
a  copyhold  as  a  freehold  estate.    See  Aldrieh  v.  Cooper,  8  Ves.  38t.  S.  C.  ante, 
vol.  i.  344,  n.  (C).    Forretter  v.  Leigk^  Amb.  174.    Aitomey-Genertd  v.  Tjfndaly 
ib.  615.  S.  C.  t  Eden,  S07.    Berm  v.  Meyrickf  t  Salk.  416.    Trimmer  v.  Boyae, 
9  Ves.  t09 ;  and  TomUneon  v.  Ladbroke,  at  the  Rolls,   after  Hilary  i'erm, 
1809.    Anon^  t  Cli.  Ca.  4.    Culpepper  v.  Atttm^  ib«  117.    La/Amis  v.  Leigh^  Ca. 
Temp.  Talb.  53.    Tipping  v.  Tipping,  IP.  Wms.  730. 

The  consequence  is,  that  if  a  person  having  two  real  estates  mortgages  both  r.W|ai«««  «/ 
to  one  person,  and  afterwards  only  one  estate  to  a  second  mortgagee,  the  court,  HUb  mle  in  re- 
in order  to  relieve  the  second  mortgagee,  will  direct  the  first  to  take  his  satis-  f^ence  io  ^*'' 
faction  out  of  that  estate  which  is  not  in  mortgage  to  the  second  mortgagee,  if  f^   ^  j^g. 
that  be  sufficient  to  satisfy  his  demand,  and  this,  even  though  the  estates  leee. 
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detfoend  to  two  <diffei«iit  pcrsoas.  Loaoy  ▼.  AMly  t  Atk.  446.  So,  If  there  are 
specialty  creditors,  a  mortgagee  of  freehoM  aad  copyhold  mast  take  his  satis- 
faction out  of  the  copyhold  estate ;  for  the  specially  creditors  caimot  originally 
and  of  themseUes  resort  to  the  copyhold  lands,  for  they  are  not  a»ets.  Bnt 
if  tlie  mortgagee  should  resort  to  the  freehold,  the  creditors  by  specialty  may 
stand  in  bis  place  as  to  the  copyhold  estate,'8  Yes.  S8C;  and  ante,  p.  3449 
n,  (C)»  which  over-rnled  BMtmaan  t.  T^nge^  stated  by  Mr.  Cox,  in  his  note  to 
)  P.  Wms.  660.  And  the  rule  would  be  applied^  though  by  this  means  a  sub- 
sequent incnmbrancer  might  acqaire  a  right  Co  tack  ;  as  suppose  a  man  to  haTe 
a  freehold  and  copyhold  estate,  and  to  mortgage  both  of  them  to  A.,  and 
afterwards  the  freehold  only,  to  B.,  and  then  die  indebted  to  B.  not  only  on 
mortgage  but  also  on  bond  or  covenant ;  in  this  case,  B.  would  have  a  right  to 
throw  A.  on  the  copyhold,  being  the  estate  to  which  he  himself  had  no  power 
to  resort,  8  Ves.  d^,  396.  In  like  manner,  if  a  mortgagor  sell  part  of  the 
*  mortgaged  estate,  thongli,  in  respect  of  the  mortgagee,  he  would  have  a  right 

to  have  both  parts  of  the  estate  applied  to  his  satisfaction ;  yet,  on  a  bill  by 
him. for  a  sale  or  foreclosure,  the  equity  would  be,  that  the'estate  sold  should 
not  be  liable,  unless  tlie  other  part  was  not  sufficient  for  his  satisfoetion.  Kirk^ 
fcaai  V*  Smithy  iVes.  261.    And  in  the  aliove-mensioned  case  of  AUhieh  ▼. 
Cooper,  it  was  stated  by  Sir  S.  Romilly,  arg^»  and  acquiesced  In  by  the  Chan* 
cellor,  that  where  the  crown,  by  an  extent,  has  taken  a  mortgaged  estate,  and 
deprived  the  mortgagee  of  liis  security,  the  Court  of  Exchequer  has  marshalled 
[  891  ]       in  Ins  favor,  by  letting  him  stand  in  the  place  of  the  crown  upon  otiier  funds 
not  comprised  in  the  mortgage,  and  that  even  in  bankruptcy  in  a  question  vrith 
the  general  creditors.    See  8  Ves.  389. 395 ;  et  vide  Sagitanf  v.  Hyde,  iVem. 
455.    Bnt  it  may  be  fairly  questioned,  whether  the  benefit  of  this  rule  will  be 
extended  to  a  residuary  legatee ;  and  it  should  be  remembered  that  when  a 
creditor  is  admitted  to  another  fund,  it  is  only  to  the  extent  of  the  fund  on 
which  his  claim  originally  attached.     Witson  ▼.  Fiddlaigy  t  Vem.  763.    It  is 
merely  necessary  to  add,  that  marshalling  assets,  in  the  proper  acceptation 
of  that  word,  forms  the  subject  of  the  second  chapter  of  lib.  iii.  of  the  Trea. 
on  fiq.  p.  285,  5tb  edit. 
Devise    after        ^^*  ^*^^  ^^  cases  on  contribution,  it  is  observable,  that  if  mortgaged 
payment  of        lands  and  nnincumbered  lands  are  devised  to  two  different  persons  expressly 
^^^^'d  ^"scTT  ^^^  payneot  of  debu,  then  if  the  lands  are  resorted  to  for  payment  of  the 
A*  a'hd  of  on-  mortgage,  each  estate  will  be  liable  to  contribute  proportlonably  towards  the 
other  estate  to  discharge  thereof.    Carter  v.  Bitmwrduion,   1  P.  Wms.  504 ;  and  see  t  Bro. 
must  contrUnUe  ^*  ^*  ^*    ^^'  ^^  another  case,  where  by  settlement  two  estates,  one  in  Norfolk, 
equally  towards  and  the  other  in  Suffolk,  were  subjected  to  the  raising  of  a  portion  of  3000/.  to 
discharge  of       ^  daughter  by  a  term  of  506  years,  to  commence  after  the  respective  deceases 

of  two  several  lives ;  one  life  npon  the  Soflblk  estate,  and  tlie  other  upon  the 
Norfolk  estate,  and  the  life  on  the  Suffolk  estate  first  fell  in ;  the  daughter 
brought  her  bill  for  the  ieoOO/.,  which  J.  S.,  to  whom  that  estate  was  limited, 
paid.  Afterwards  the  life  on  the  Norf<rfk  estate  fell  in ;  and  the  fee  simple 
thereof  descended  to  the  daughter :  and  it  was  decreed  that  J.  S.,  who  had 
paid  the  portion,  should  have  contribution  out  of  the  Norfolk  estate,  in  pro- 
portion to  its  value.  But  with  this,  that  the  term  being  to  commence  and  take 
place  as  the  former  estates  fell  in,  and  the  lives  npon  the  Suffolk  estate  first 

ft 

dying  ;  in  adjusting  what  proportion  each  estate  should  pay,  the  Suffolk  estate 
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was  to  be  valned  as  an  estate  in  possession,  and  the  other  as  an  estate  In  rever- 
sion ;  and  the  value  of  the  term  on  each  estate  was  to  be  fixed  by  what  it  wonld 
be  worth  if  sold.    Havenwgkam  v.  Same^  2  Vem.  355.    S.  C.    1  £q.  Ca.  Abr. 
117,  pi.  5.    The  recent  case  of  AUrieh  v.  Cooper,  8  Yes.  382.  384,  affords  this  So  where  there 

additional  remark,  that  if  freehold  and  copyhold  lands  are  mortgaged  together,  *f  ^  mwtgage 

of  freehold  aaa 
and,  upon  the  death  of  the  mortgagor,  one  estate  descends  to  his  heir  at  law,  copyhold  lande 

hnd  the  other  to  a  different  person,  being  his  castomary  heir,  and  the  lands  to  eecure  oame 

are  resorted  to  for  payment  of  the  money,  a  valne  most  be  set  npon  each  ~r^  bhSkfor 

estate,  and  then  each  must  bear  its  proportion  of  the  cliarge.    And  if  the  mort-  better  eeeurity. 

gage  deed  says,  tliat "  for  better  securing  the  mortgage  money,  the  mortgagor 

covenants  to  surrender,  Ste.**  yet  must  the  copyhold  contribute  in  proportion ; 

for  the  words  "  for  better  securing  the  payment*'  were  not  thrown  in  for  the 

purpose  of  making  the  freehold  estate  first  applicable,  but  were  the  common 

form  of  A  mortgage  of  freehold  and  copyhold  eetatesy  in  order  to  save  the  fine 

on  admission  to  the  latter. 

On  this  rule  it  has  been  holden  that  the  original  lessee  has  a  right  to  call  npon  DerwaHve 

the  derivative  lessee  to  declare  whether  he  will  renew  or  not,  and  if  he  declares  leseee  nwsl 

that  he  will  renew  he  must  contribute  to  the  renewal  fines  in  proportion  to  the  ^J^l^ly  ^ 

quantity  and  quality  of  the  land  comprised  in  his  lease.    Frankfort  v.  Thorpe, 

t  Ball  &  Bea.  379. 
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CHAP.  XIX. 

OP    THE    PAYMENT    OF     INTEREST    (a)     OP     MONEY     LENT    ON 

MORTGAGE,   &C.  (b). 

^JdVu^T'  -"Y  the  12  Ann.  stat.  2.  c.  16.  s.  1,  all  bonds  and  assurances 
«*••*  *  5!I  ^^^  *^®  payment  of  any  principal  money  to  be  lent  upon  usury, 
•ecmity  void,    whereupon  there,  shall  be  reserved,  or  taken^  above  five  pounds 

in  the  hundred  for  a  year,  are  declared  utterly  void  (c). 


MntereKt 
defUiei. 


Interett  dUouh 
9dj  tkougk  noi 
reserved* 


Inieresi  sbewe 
5  per  cent, 
moida  security  ^ 
mtd  incurs  pc 
fudty  qf  treble 
value* 


(A)  Interest  U  defined  by  Dr.  Adam  Smith,  to  be  tbe  compensation  which 
the  borrower  pays  to  the  lender,  for  the  profit  which  he  has  an  opportunity  of 
making  by  ase  or  the  money ;  part  of  that  profit  naturally  belonging  to  the 
borrower,  who  rons  the  risk  and  takes  the  trouble  of  employing  it,  and  part 
to  the  lender,  who  affords  him  the  opportunity  of  making  this  profit  See 
1  Smith's  Wca.  Na.  lib.  1.  c.  6,  p.  70,  edit.  1819. 

(B)  As  well  as  this  chapter  can  be  reduced  to  a  systematic  arrangement,  it 
treats,  1st.  Of  the  existing  statute  of  Usury ;  Sd.  Of  interest  on  securities  of 
Irish  and  colonial  property,  from  894  to  899  ;  Sd.  Of  agreements  in  variation 
of  interest  on  punctual  or  irregular  payment,  from  900  to  903 ;  4th.  Of  what 
a  surety  or  transferree  may  consider  principal  bearing  interest,  from  904  to 
908 ;  5th.  Of  tbe  conversion  of  interest  into  principal,  from  908  to  9S1,  and 
again  at  p.  932 ;  6th.  Of  the  payment  of  interest  by  a  tenant  for  life  and  a 
tenant  in  tail ;  whether  such  tenant  in  tail  be  infant  or  covert,  from  9S«  to 
931 ;  7th.  Of  tbe  payment  of  interest  to  scrivener  having  custody  of  security, 
from  932  to  933  ;  8th.  Of  the  effect  and  legality  of  different  kinds  of  tenders, 
from  933  to  941 ;  9th.  Of  varying  interest  by  subsequent  parol  agreements, 
from  941  to  943;  lOth.  Of  the  apportionment  of  interest  when  a  tenant  for 
life,  having  to  pay  the  same,  dies  in  the  interval  of  a  airrent  half  year,  in 
943 ;  and,  lastly,  Of  the  admissibility  of  parol  evidence  to  prove  an  usurious 
taking,  in  pages  943,  4,  5. 

As  an  elementary  principle,  it  may  be  here  observed,  that  interest  will  be 
given  on  a  mortgage,  though  it  be  not  reserved  to  be  payable.  Tlius,  in  an 
Anonymous  case  in  the  Exchequer  Chamber,  Interest  on  the  sum  lent  was  given 
on  a  deposit  of  deeds  which  was  accompanied  with  a  promise  to  execute  a 
mortgage  when  called  for.  4  Taunt.  876.  In  like  manner,  it  has  been  holden, 
that  interest  will  be  due  on  a  bond,  notwithstanding  it  be  not  expressly  re- 
served.   Farquhar  v.  Morriee,  7  T.  R.  124,  et  vide  ante,  vol.  i.  p.  291,  n.  (D). 

(C)  The  words  are,  that  **  no  person  or  persons  whatsoever  shall  take,  di« 
rectly  or  indirectly,  for  loan  of  any  monies,  wares,  merchandize,  or  other 
commodities  whatsoever,  above  the  value  of  five  pounds  for  the  forbearance 
of  lOOi.  for  a  year,  and  so,  after  that  rate,  for  a  greater  or  lesser  sum,  or  for 
a  longer  or  a  shorter  time,  and  that  all  bonds,  contracts,  and  assurances  what<* 
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Upon  this  clause  of  the  statute/  not  only  mortgages,  where 
mare: than  5  per  cent,  is  reserved,  will  be  void,  but  abo  mort- 
gages, drawn  only  for  6  per  cent,  if  the  mortgagee  taJces  above 
that  sum  (a)  (d). 

(a)  AdUngUn  t.  Coiiii,  S  Atk.  154. 


loevcr,  for  payment  of  any  principal,  or  money  to  be  lent  on  nsnry,  wberenpon 
or  whereby  there  shall  be  rewrMd  or  taken  above  the  rate  of  fiTe  pounds  in  the 
hundred  as  aforesaid,  shall  be  utterly  void,  and  that  all  and  every  person  or 
persons  whatsoever,  which  shall  take,  accept,  and  receive,  by  way  or  means 
of  any  corrupt  bargain,  loan,  exchange,  cheviiance,  shift,  or  interest,  of  any. 
wares,  merchandise,  or  other  thing  or  things  whatsoever,  or  by  any  deceitful 
way  or  means,  or  by  any  covin,  engine,  or  deceitful  conveyance,  for  the 
forbearuBg  or  giving  day  of  payment  for  one  whole  year,  of  and  for  their 
money,  or  other  thing,  above  the  sum  of  five  pounds  for  the  forbearing  of 
1001.  for  a  year,  shall  forfeit,  for  every  such  offence,  the  treble  value  of  the 
monies,  wares,  merchandiies,  and  other  things  so  lent,  bargained,  ex- 
changed, orshifted.'' 

(D)  The  contrary  doctrine  was  advanced  by  Sir  Thomas  Plumer,  V.  C«  in  TM»g  wsu- 
Jemmingtf  Ex  parie,  1  Madd.  Rep.  dSl.     His  Honor  held,. that  if  usurious  ^'f^J^^ 
Interest  be  not  contracted  for,  the  security  will  not  be  invalidated  by  subse*  j^ch^^  ^m. 
quently  taking  usurious  interest.    HUI,  Sir  Thomas  Plumer  said,  was  very  Sed  fu. 
clear :  and  adduced  this  example  t— '^  If  .a  bond  be  given,  securing  money  with 
5  p€r  eeni.  interest,  and  7  per  cent,  is  afterwards  agreed  to  be  given,  that  Is 
usurious,  bmi  the  hond  ii  mi  invalidated^  and  the  obligee  has  a  right  to  the 
money  secured  by  it  with  5  per  eeni,  interest"    On  this  part  of  the  case  of 
JetmingSf  Ex  parte^  a  reasonable  doubt  may  be  entertained,  1st.  Because  no 
reference  was  made  in  that  determination  either  to  the  statute  of  Anne,  or  to 
the  prerionsly  decided  cases  on  the  subject ;  2d.  Because  those  cases  had  before 
settled  the  question  directly  to  the  contrary ;  and,  3d.  Because  the  statute  itself 
(which  must  be  its  own  expositor)  definitely  enacts,  that  the  taking  usurious 
interest  shall  avoid  the  security  as  part  of  the  penalty ;  at  least,  so  the  writer 
of  these  notes  reads  the  statute,  and  he  submits  that  such  must  be  its  sound 
interpretation.    Lord  Hardwicke  was  of  that  opinion,  when  he  decided  the 
above  case  of  AdUngton  v.  Camif  and  conformably  to  that  opinion,  his  Lord- 
ship added,  that  the  usurious  taking  might  be  proved  by  parol.    See  infra, 
p.  943,  4,  5.    From  the  case  of  Fi$ker  v.  BeotXfy,  1  Dougl.  235,  it  may  be 
inferred  that  Lord  Mansfield  entertained  the  same  sentiments ;  and  the  (olctii^ 
usurious  interest  seems  to  have  been  considered  sufficient  to  render  the  security 
void  in  Broom  v.  FuUbfff  4  Leon.  45,  tliough  it  must  be  admitted  that  hi  both 
these  latter  instances,  the  securities  appear  to  have  been  tainted  with  usurious 
reservations,  as  well  as  usurious  takings.    Nevertheless,  the  case  of  AdUngtcn 
V.  Cfina,  and  the  perspicuous  wording  of  the  statute,  combhie  to  engender  a 
very  serious  doubts  of  the  authority  of  this  part  of  his  Honor's  judgment  in 
Jenmngt,  Ex  parte.    The  consequence  also,  to  which  such  a  doctrine  would 
lead,  may  be  urged  against  its  adoption ;  for  that  part  of  the  statute  which 
establishes  the  penalty  of  treble  the  money,  would  virtually  be  evaded,  if 
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iff  hdertgt  ok      It  is  said  to  have  been  held  by  Lord  Hardwicke  (&),  thai  if 
€oion\ai  pro-     a  Contract  were  made  in  England  for  a  mortgage  of  a  plantatioii 

(b)  Stapieton  ▼.  Contray,  3  Atk.  727.  Pierson  ▼.  Garnet^  t  Bra,  C.  C.   38. 

1  Ves.  428.    [S.  L.  as  to  wills  and  set-  Mtdcolm  v.  Martin,  3  ib.  50.    2  Madd. 

tlementft.     Pkipps  v»  AngteaeOy   1  P.  Ch.  82,  and  3  Fonbl.  433,  5th  ecKt— 

Wms.  696.     fVallis  v.  BrightweU,  2  ib.  Ed.] 
88.     Saunders  v.  Drake,  2  Atk.  465. 


the  mortgagee  were  allowed  to.  recover  bis  mortgage-money  after  be  bad 
incnrred  the  forfeiture,  sinee  he  would  then  in  reality  forfeit  only  double  the 
amount  taken,  being  indemnified,  by  receipt  ftom  tlie  mortgagor  of  the  money 
advanced,  as  to  the  tfther  one- third. 

Now  that  we  are  on  the  sobject  of  nsory,  it  may  not  be  amiss  to  run  throngli 
4ie  leading  rules  on  that  branch  of  law,  as  far  as  tiiey  elucidate  the  object 
of  this  Treatise,  especially  as  the  learned  author  has,  In  no  part  of  his  work, 
hitrodaced  that  bead,  except  in  the  above  two  paragraphs  in  the  text,  and 
in  bis  coDclnding  remark  at  the  end  of  this  chapter. 
VfMff  de/hed  Usnry  is  taking  more  than  the  law  allows  upon  a  loan  or  forbearance  of  a 
mmiexemitltjied.  ^^^^  Spurrier  v.  Mayoes,  1  Ves.  juo.  531.    To  constitute  usury,  there  must  be 

either  a  direct  loan,  and  a  taking  of  more  than  legal  interest  for  the  forbear- 
ance of  payment,  or  there  must  be  some  devise  for  the  purpose  of  concealing 
or  evading  the  appearance  of  a  loan,  when  in  truth  it  is  such.  Barclay  v. 
Waimsley,  4  East,  57.  Thus,  where  A.  lent  B.  500L  and  at  the  time  of  tlie 
loan  it  was  agreed  that  the  latter  should  give  something  more  than  legal  interest 
as  a  compensation,  but  no  particular  sum  was  specified,  and  after  the  secnrities 
were  execnted,  and  the  money  paid,  the  parties  went  together  to  another  place, 
where  B.  offered  A.  50/.  who  directed  him  to  give  it  to  bis  son  then  present, 
which  was  accordingly  done,  and  then  B.  paid  interest  at  the  rate  of  5  per  cent, 
on  the  5001.  for  five  years,  at  the  end  of  which  time  an  action  was  brongbt 
agaiBst  A.  for  usnry  ;  it  was  held,  that  the  action  was  not  barred  by  lapse  of 
time,  for  that  the  loan  was  substantially  for  no  more  than  4501.  and  conse- 
quently the  interest  at  the  rate  of  5  per  eent,  on  the  5002.  received  within  the 
last  year,  was  usuriou».  Scurrey  v.  Freeman,  2  Bos.  6c  Pol.  381.  So,  upon  a 
contract  to  forbear  600<.  for  a  year,  reserving  interest  at  the  rate  of  5  per  cent. 
[  8i)'l'  *  ]  for  which  a  premium  of  ten  guineas  was  paid  in  the  first  instance ;  it  was  held 
I  that  the  usury  was  complete  upon  tlie  lender's  receiving  any  part  of  the  growing 

interest  within  tlie  year;  for  the  party  having  ten  guineas  premium  In  hand, 
I  and  interest  accrning  from  day  to  day,  when  he  actually  received  interest,  as 

I  anch,  for  half  a  year,  he  received,  upon  the  whole  amount,  more  than  law- 

ful interest  for  that  time  upon  the  sum  lent.     Wade  v.  H^Uson,  1  East,  195. 
I  Un«rion3  tranS'      ^^  '^  immaterial  in  what  shape  the  profit  upon  the  money  lent  is  to  accrue ; 

actions  by  |t  ig  sufficient  that  such  profit  should  exceed  the  legal  rate  of  interest,  in  order 

arliile  in  fact  it  ^^  ^"^^E  ^^^  transaction  within  the  statute.    Therefore,"  if  a  man  desire  to 
If  a  loan.  borrow  of  me  100/.  for  a  year,  and  I  am  content  to  let  him  have  it  for  legal 

jutercst,  but  withal  compel  him  to  take  a  lease  of  mc  of  a  house  at  60/.  rent, 
which,  in  tnitb,  is  not  worth  30/.  this  contract  is  usurious."    Sanders's  case, 
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in  the  West  Indies,  no  more  than  l^al  interest  might  be  paiil ; 
and  that  a  covenant,  in  such  mortgage,  for  payment  of  8  per 


Sbep.  Touch.  62.  And,  geaeniUy,  it  may  be  added,  where  a  k)an  of  noaey 
is  made  ia  consideration  of  a  lease,  and  an  available  seciurity  is  given  for  it^ 
the  dealing  wiU  be  asarious.  WUUm  v.  Enmrn^  1  Ball  &  Bea.  It8.  lUnstrative 
of  this  doctrine,  the  ease  of  Doe  v*  Gooch^  (S  Bam.  &  Aid.  664:^  may  be 
cited.  Thcre»  a  builder  having  taken  ground  on  a  baikiing  lease,  at  the 
gronad  rent  of  l(MU.,  assigned  over  his  lease  to  A.  for  a  sum  considerably 
exceeding  the  then  value  of  the  premises,  and  at  the  same  thne  took  a  lease 
from  A.  at  the  increased  rent  of  S95i.  and  containing  the  same  ooveuants  for 
hailding  as  the  original  lease,  together  with  a  stipulation  that  he  ahoald  be 
allowed  to  re-parcbase  the  lease  at  the  same  sum  for  which  it  was  assigned ;  the 
Court  of  Ring's  Bench  held,  that  under  these  circumstaaoes  it  was  pre^eily 
lcl\  to  the  jury  to  say  whether  this  was  a  purchase  or  an  usnrioas  loan,  and  ikk% 
jury  having  fouad  it  to  be  the  latter,  the  court  refused  to  disturb  the  verilicl. 
S^  the  Index,  tit.  ^  Lease  and  Loan,"  Ibr  more  on  this  subject. 

We  have  seen  (ante,  C97,  tu  aoits)  that  a  mortgagee  will  bu  allowed  all  hi«  Morigagte 
costs  and  expences,  bat  that  if  he  (being  in  possession)  take  a  commission  ur  ^^^g  eommiM' 
salary  for  his  trouble  in  collecting  the  rents,  it  will  be  considered  as  a  mere  ^ ,.|,k^  tcsurf  • 
subterfuge  for  the  receipt  of  usurious  interest,  aad  he  will  be  liable  accord* 
nigly.    SeUt  v.  fir«s^,  g  T.  R.  23S.    But  (here  is  a  case  in  Maule  St  Sehryii's 
Reports,  which  seems  to  account  the  reservathm  of  a  stipulated  sum,  beyond 
the  interest  for  forbearaaee,  as  lawful,  where  it  is  in  consideratiMi  of  tha 
performance  of  trusts,  which  are  tedious  aad  dlftcalt ;  ««d,  therefore,  thsmgh 
generally  a  mortgagee  with  trusts  for  sale  to  case  of  defooltt  will  «ot  ha 
allowed  any  snm  for  his  trouble  in  attending  the  eale  aftd  cxecsfting  the  trasti^ 
yet  it  is  possible,  that  on  the  authority  of  the  case  alluded  to,  courts  of  law 
might  not  esteem  a  reservation  in  a  mortgage  deed,  •contakilug  such  trusts  for 
sale,  that  the  mortgagee  shall  be  allowed  some  advantage  for  the  eztraordlBary 
trouble  which  it  is  likely  will  attead  the  sale  and  executioa  «f  the  trasts,  to 
be  usurious  and  void. 

The  case  in  Maule  it  Selwyn's  Re|Knts  was  this:— Oa  a  contract  for  the  Case  uiktrt 

sale  of  tmiber,  an  indenture  was  executed,  whereby  the  timber,  part  growing  mor^g^^g^e  sms 

•^  r  r       •       — •  allowed  reurvo' 


aad    part   felled,  was    assigned  to   the  phdntiils  upon  certain  trusts   for  Uon/ortr^uMei 
securing  to  themselves,  out  of  the  proceeds,  the  re-paymeatof  the  purchase*  iruifsMi|g-/ar 
money  advaaoed  by  tben^  aad  also  of  a  certaia  batamoe  belbre  due  to  them,  '^  ^!^^!^^ 
together  with  the  utemt  thereoa  at  5  per  eetU.  up  to  the  ttmeof  payn»eat|  etHddiffiadtm 
and  the  deed  contained  a  covenant  that  H  should  be  faiwful  for  the  plaintift 
to  retain  a  further  sum  of  SOOf.   for  «  nasonable  profit  and  compeasatioa 
for  the  trouble  they  would  be  at  In  the  busmess,  and  also  aU  oosts,  charge^ 
damages  and  expences,  which  they  might  be  put  to  on  aeoount  of  the  pre- 
mises.    lA>rd  Ellettboroufh  said,  the  quefttion  was,   whether  this  indenture 
was  usurious,  and  if  it  appeared  oa  the  £ice  of  it,  from  a  fiur  eonstractioa  of 
4dl  its  parts,  that  the  300i.  aUowed  to  be  retained  as  a  compensatioa  for 
trouble  was  in  reality  only  to  be  allowed  in  extension  of  the  faiterest  for  the 
loan,  it  woald  amount  to  gross  and  indubitable  usury.    But,  loekhig  to  the 
irusu  of  thb  deed,  his  Lordship  thou^t  there  was  a  considembie  share  of 
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cent,  interest^  would  be  within  the  statute  of  usury,  notwith- 


tronble  imposed  upon  those  who  were  to  carry  the  trusts  into  effect,  which 
entitled  them  to  some  compensation,  and  that  to  a  considerable  amount  beyond 
the  interest  reserved ;  and  although  a  special  provision  was  made  for  reimburs- 
ing them  all  costs,  charges,  damages,  and  ezpences  which  they  might  be  pnt 
to,  yet  that  was  to  be  confined  to  ezpences  incurred  by  them  in  the  cutting 
down  and  filing  the  timber ;  which  might  be  going  on  fdr  three  years,  Irat 
.  still  there  might  be  other  sources  of  expence  incurred  by  tiiem,  which  would 
not  properly  fall  under  either  t>f  those  heads.  For  instance,  a  pwtiOB  of  the 
labour  and  time  of  their  clerks  and  servants,  who,  probably,  were  persons 
paid  by  the  year,  would  be  occupied  in  keeping  the  accounts;  a  waste  of  books 
would  also  be  incurred,  besides  an  occasional  attendance  and  tronble  of  the 
plaintiffs  themselves  to  inspect  the  accounts,  which  would*  only  be  satisfied 
under  the  fOOl.  But  in  order  to  support  a  charge  of  usury,  it  ought  to  appear 
clearly  that  the  payment  stipulated  for,  is  either  colourable  and  frivolous  in  its 
nature,  or  excessive  in  its  amount.  As  to  its  being  frivolous,  from  the  observa- 
tions already  made,  Lord  Ellenborongh  could  not  say  that  some  compensation 
was  not  due,  because  it  would  require  considerable  personal  trouble  for  three 
years,  and  with  respect  to  its  being  excessive,  his  Lordship  had  no  scale  nice 
enough  to  balance  the  trouble  which  was  imposed  upon  the  plaintiffs  in  carry- 
ing the  deed  into  execution,  with  the  amount  of  the  compensation  agreed 
upon,  so  as  to  convince  him  tliat  It  was  so  much  beyond  an  equivalent  as  to  be 
necessarily  usurious,  and  without  some  proof  of  that  sort  (which  proof  laid 
with  the  party  who  alleged  the  usury),  the  compensation  was  a  fair  one,  and 
the  hastrument  valid.  Orose,  Le  Blanc,  and  Bayley,  Justices,  agreeing  witii 
his  Lordship,  it  was  adjudged,  that  the  above  transaction  was  not  usuriona. 
Palmer  v.  Baker^  1  Maul.  &  Selw.  56. 
Lender  la  hone  Where  a  mortgagee  procured  the  mortgagor  to  appoint  him  steward  Of  a 
'dM'  to-]?aid  ^"^'"^^f  ^^^  g>^nt  of  the  stewardship  was  set  aside  on  the  ground  of  imposition. 
foform  Ro'ser-  TWaAiU  v.  Evmu,  t  Atk.  580.  And  where  there  was  an  agreement  by  the 
vice,  usury;  ^  borrower  to  allow  the  lender  a  salary  as  a  clerk  in  his  brewery,  which  would 
yield  him  more  than  5  per  ceni.  on  his  money,  it  not  being  intended  that  he 
should  perform  any  services,  it  was  admitted  to  be  corrupt  and  illegal.  Wri^ 
T.  Wheeler f  1  Campb.  165,  n^  In  all  such  cases,  therefore,  it  is  a  mere  qaes- 
Uewry  u  faet  tion  of  fact  for  the  jury,  whether  the  contract  was  fair  and  honest,  or  whe- 
/•r  jury.  ii^^^  n  ^^^^  intended  merely  as  a  cloak  for  the  concealment  of  an  usurious  bar- 

gain.   But  if  the  principal  money  be  really  and  benA  fide  hazarded,  it  will  not 
be  usury  to  take  more  than  5  per  cent.    Wartley  v.  Ptii,  1  Yes.  164.  f  ib.  If5. 
Ander$(m  v.  Maltbyy  t  Yes.  jun.  f  48.    On  this  prUiciple  the  common  annuity 
transactions  with  agreements  for  repurchase,  are  supported. 
Centndt  tnoy   •    If  more  than  legal  interest  be  reserved,  the  security  will  be  ipeo  faeto  void 
**JJ2?J*^^» ^Jr  under  the  statute;  yet,  if  the  lender  do  not  receive  more  than  legal  interest, 
curredtiU  more  tiie  penalty  will  not  be  incurred.    Serjt.  Williams's  note  to  FerraU  v.  SSuen^ 
ihM  Spereent.  i  Sannd.  «94,  5.    And  it  is  observable,  that  in  Ballard  v.  Oddey^  »  Mod.  807, 
it  was  ruled,  that  to  avoid  a  security  by  reason  of  usury,  the  contract  itself 
must  be  usurious-;  for  if  the  agreement  of  tiie  parties  be  honest,  but  made 
otherwise  by  the  mistake  of  a  scrivener,  it  will  not  be  usury ;  as  if  a  mortgage 
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standing  this  were  the  rate  of  interest  where  the  lands  lay; 


be  made  for  lOOl.  with  a  proviso  for  avoiding  the  same,  on  payment  of  105/. 
at  the  end  of  the  year,  and  no  covenant  be  inserted  for  the  mortgagor  to  take 
'the  profits  in  the  mean  time,  whereby,  on  the  face  of  the  instmment,  the 
mortgagee  will  appear  to  1>e  entitled  to  both  the  interest  and  the  profits,  yet, 
if  this  were  not  expreised,  no  charge  of  nsory  would  lie  incurred. 
•    If  a  lender  sell  stock,  and  pay  over  tlie  money,  and  take  a  security  from 
tlie  borrower,  to  replace  the  stock  l»y  a  certain  time,  or  repay  the  money,  with  ff?^^V 
snch  interest,  in  the  mean  thne,  as  the  stock  itself  would  have  pvodnced,  the  wk^iT^* 
transaction  will  not  be  usurious,  though  the  hiterest  exceed  5  per  ead*    Tafe     [  896  *  3 
V.  WMMgay  3  T.  R.  531.  Yet,  in  ^nch  case,  if  the  choice  of  paying  the  money, 
or  replacing  the  stock  by  the  time  appointed,  depend  on  the  will  of  the  lender 
only,  the  security  vriU  be  clearly  void  as  usurious ;  because  the  lender  wUl  by 
that  means  be  sure  of  his  interest  at  5  per  cent*  with  a  chance  of  its  increase 
by  a  rise  fai  the  price  of  funds,  and  to  t^ipndate  for  that  chance  is  usury.    Bar^ 
nard  v.  Fraiig,  17  Ves*  44,  a  case  which,  on  review  in  the  Court  of  Khig's 
Beach,  has  been  pronounced  to  be  rightly  decided.    3  Bam.  &  Cres.  t76.    So 
where  the  lender  of  stock  reserved  to  himself  the  dividends  by  way  of  inte- 
rest, and  the  option  of  deciding  at  a  future  day  whetiber  he  would  have  the 
stock  replaced  or  the  sum  produced  by  the  sale  of  it  repaid  to  him  in  money 
with  5  per  eeiU*  interest;  it  was  held  that  this  bargain  was  usurious,  and  that 
It  made  no  difference  whether  the  whole  of  the  agreement  was  contained  in 
one  instrument,  or  whether  the  lender  procured  the  execution  jof  two  instru- 
'  menti,  by  one  of  which  he  might  compel  the  replacing  of  stock,  by  the  other 
the  payment  of  .the  money  and  interest     WkUe  Y.Wrigktf  3  Bam.  ft  Cres. 
S7t.    Barnard  v.  Foa^gr,  17  Ves.  44.    In  a  case  where  A.  agreed  to  lend  B. 
-10001.  and  for  that  purpose  sold  lOOOL  stock,  which,  being  under  par,  pro- 
duced only  9tE3i.  and-  afterwards  lent  him  a  farther  sum  of  14001.  part  of  which 
being  sold  out  in  like  manner,  produced  only  llSSl.  and  took  mortgages  for 
two  sums  of  10001.  to  1400<.  at  5  per  cta^.,  In  the  former  instance,  with  a  cove- 
nant to  reduce  the  interest  to  4  p«r  eeuln  on  punctual  payment ;  in  the  latter 
case,  with  a  power  to  the  borrower  to  replace  the  stock  within  two  years,  it 
was  held  by  Lord  Northingtoii,  on  a  bill  brought  by  A.  for  a  foreclosore,  (the 
whole  money  having  been  allowed  in  the  account  computed  by  the  Master,) 
that  the  transaction  was  usurious,  and  that  equity  would  relieve,  though  the 
money  had  been  paid,  and  the  decree  of  foreclosure  nisi,  made  absolute. 
'JIfsors  V.  Bolfis,  1  Eden,  273.    S*  C.  Amb.  371.    But  it  should  be  observed, 
that  a  creditor  who  takes  a  seeurity  for  the  transfer  or  investment  in  his  name 
of  a  certain  quantity  of  stock,  fixing  the  amount  of  the  stock  by  what  the 
debt  would  have  purchased,  according  to  the  market  price  of  the  day  on  which 
the  security  is  taken,  with  such  interest,  in  the  mean  time,  as  the  stock  would 
have  yielded,  if  purchased,  wiU  neither  be  guilty  of  usury  under  the  IS  Anne, 
nor  come  within  the  prohibition  of  the  Stock  Jobbing  Act  of  the  7  Geo.  t. 
c  8.    Maddoek  v.  RMmbaU,  8  East,  304.    Stadere  v.  Kentiek,  8  T.  R.  16S. 
%  £sp.  698.    It  remains  to  remark  on  this  head,  that  the  Usury  Acts  (particu- 
'   lariy  that  of  the  8  Anne,  st*  2.  c.  16)  apply  to  loans  of  money's  worth  as  well 
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£fof  that  if  the  courts  in  England  were  to  suffer  a  mortgage  to 
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as  of  money  itself.    Parker  v.  BamMbottomf  S  Bam.  St  Cress.  t70.    See  fwrther 
as  to  mortgages  of  stock,  inira,  Ch.  XXII.  s.  4. 

The  nsage  of  constry  bankers  lo  discounting  bills  of  excbanfe,  to  receive 
over  and  above  the  common  interest  of  5  per  cent,  for  the  time  the  bills  have 
to  ran,  the  farther  sam  of  5s.  per  cent,  on  the  gross  sum  for  coramissioo  has 
been  held  to  be  legal.  Winch  ▼•  Fenm,  t  T.  R.  5t,  n.  Hanmott  v.  Fet,  1  Bos. 
&  PoL  144.  CaUot  ▼.fFaOecr,  S  Anstr.  495.  Aariol  v.  ThomoM^  S  T.  R.  5t. 
And  a  mortgage  taken  to  secare  m  reasonable  oommission  beyond  legal  interest 
for  extra-incidental  charges,  as  upon  agency  m  the  remittance  of  bills,  baa 
also  been  held  to  be  free  of  asary.  Baynee  t.  Fry,  15  Ves.  120.  So^  the  ac- 
ceptor of  a  bill  of  exchange,  dated  4th  July,  and  due  7th  September,  taking 
a  preminm  of  six-pence  in  the  poand  from  the  indorsee  and  holder,  for  |Miy- 
jnent  of  the  bill  on  the  90th  of  A^pst^  before  it  ¥pas  dae,  has  been  held  net 
jpiilty  of  asnry  ;  there  being  no  loan  or  forbearance.  Anviay  v.  WabUkpf 
4  East,  55. 

If  a  plaintiff  in  eqaity  pray  that  an  instraaMat  or  secority  given  for  asa- 
rions  consideration,  be  dellTered  ap  to  be  caacelled,  the  only  t^nns  opon  which 
e^piity  will  interpose,  are,  the  plaintiff 'e  paying  to  the  defendant  what  is  really 
and  bon&Jide  doe  to  ban.  Soott  ▼.  Ne^rkt^  t  Bro.  C.  C.  649.  Aad.  if  the 
plaintiff  do  not  make  such  offer  by  his  bill,  the  defendant  amy  demar ;  whereas 
if  the  party  claiming  under  sach  instroment  come  into  efaity  to  reader  his 
claun  available,  the  conrt  will  proceed  upon  the  letter  of  the  statate,  1  Poab. 
Trea.£q.  $S.  And  it  U  now  settled,  that  before  a  party  can  eatitle  buaaelf 
by  a  civil  action  to  relief  from  an  osarioas  contract,  he  ninst  tander  all  the 
money  really  advanced.  Fifsrty  v.  GwilUmf  1 T.  R.  15S.  But  the  coort  will 
set  aside  a  judgment  foanded  oa  an  usurious  security,  without  coaapelliag  the 
defendant  to  repay  the  prucipal  and  iateiest.  Rob&rte  ▼.  Geff,  4  Bam.  St  Aid. 
92.  And  if  a  awrtgagor,  on  an  usurious  contract,  pay  the  money,  he  may 
aflterwards  in  eqaity  recover  the  surplus  beyond  the  legal  interest,  thoagh  the 
payment  were  made  uader  a  decree  of  the  Cenrt  of  Chancery.  Moore  v* 
Battie^  abi  sapra.  iBoaaa^uel  v.  Baekwood^  Ca.  temp.  Taih.  SS.  SrnHh  v). 
Bromley f  Dong.  697  h. 

On  the  other  hand,  if  aa  asarioas  security  be  givea  for  a  legal  sabsistiBg 
debt,  although  the  secnrily  be  void,  the  debt  wUl  net  be  extinguished.  PMUfo 
V.  CocAreae,  3  Cambp.  119,  etvUe  t  Marsh.  349,  and  5  Taunt.  66.  In  an« 
other  case  it  was  said,  that  where  usurious  securities  have  beea  acted  oa,  and 
the  money  partly  paid  by  the  borrower,  the  Court  4if  ComuMin  Pleas  will  act 
set  aside  a  judgment  and  eaecotien  but  upon  the  terms  of  the  defendant  re- 
paying the  principal  and  legal  hMeiest.  BimiU  v.  O'BHm,  l  Taant.  4lf . 
And  after  usurious  secarkies  given  for  a  loaa  fane  been  destroyed  by  mutual 
consent,  a  promise  ^  the  borrower  to  repay  ^m  priacipal  and  4egal  interert 
will  be  biadmg.  Bantoe  Y.Hndkfy  t  Taunt.  184.  But  Where  a  former  ae^ 
count  and  usurious  hiterest  foaaded  thereupon  had  been  setlSed,  and  new  bilh 
given  for  the  bahmee  dae,  tids  was  held  still  aaavallaMe  as  a  security,  even 
for  the  interest  really  dae,  Prttbon  v«  Jaekoony  ff  Slari^.  «37 ;  fur  a  substitoteil 
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be  made  at  the  interest  money  carried  in  the  plantations,  that 
method  might  be  taken  to  avoid  the  statute  of  usury  (e). — EdJ] 
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aecurity  generally  stands  in  the  same  situation  as  the  original.  Chapnutn  ▼. 
Blacky  t  Bam.  6c  Aid.  588.  So  a  security  given  In  Hen  of  a  former  security^ 
which  was  tainted  with  usury,  is  void ;  unless,  in  the  second  security,  a  deduc- 
tion is  made  of  all  sums  paid  nsnrionsly  under  the  former  security.  fViekea  ▼. 
Gogerlejfy  1  Carr.  S96.  S.  L.  1  By.  St  Moody,  183.  Nevertheless,  where  a 
promissory  note  was  given  for  repayment  of  a  sum  lent,  with  usurious  inte- 
rest, and  the  note,  when  due,  was  taken  up,  and  another  note  substituted  for 
it,  the  offence  of  usury  was  not,  it  was  heid^  thereby  committed,  nor  was  the 
penalty  incurred  until  the  latter  note  were  paid.  Maddock  v.  Hammettf  7  T.  R. 
184.  And  it  is  observable,  that  a  bonA  fide  debt  will  not  be  destroyed  by 
being  mingled  with  an  usurious  contract  relating  to  it  Gfroy  v.  Fowkr^ 
1  Hen.  Bla.  469. 

In  cases  of  bankmptcy  the  lender  of  the  money  upon  usury  can  have  -  no 
relief  in  equity  under  the  commission,  though  Lord  Hardwicke  has  said,  that 
in  his  time  it  had  often  been  attempted.  Skiftp,  Ex  parte,  t  Ves.  489.  In  a 
recent  case  Lord  Eldon  laid  down  these  distinctions : — Suppose  a  mortgage 
contract  to  be  usurious,  the  creditor  coming  to  prove  In  the  ordinary  proceed- 
ing, every  other  creditor,  or  even  the  bankrupt,  might  present  a  petition y 
which  he  has  a  mode  of  verifying  that  is  not  open  to  him  upon  a  bill,  the  court, 
upon  his  affidavit  slating  the  usury,  putting  the  creditor  to  answer,  upon  a 
principle  quite  different  from  that  which  obtains  in  a  suit;  for  the  plaintiff, 
in  a  bill,  could  not  ofier  to  redeem  without  paying  what  was  due  s  but  by  the 
jurisdiction  in  bankruptcy  upon  a  petition,  supported  by  the  oath  of  the  party 
interested,  uaanswered,  ike  tecwiiy  ie  eui  down  dUogetker;  not  leaving  the 
party  a  creditor,  even  for  what  was  actually  advanced.  BenfieU  v.  SolemnUf 
9  Ves.  84.  When  a  security  Is  tainted  with  usury,  the  court  will,  in  the  first 
instance,  decide  upon  that  without  directing  an  inquiry  before  the  commis- 
aioners,  or  an  issue,  per  Sir  Thomas  Plumer,  V.  C.  in  Jsnmiigt,  Ex  paries 
1  Madd.  Rep.  5S7.  The  venue  in  an  action  for  usury  must  be  laid  where  the 
usurious  interest  is  received.  Pearmm  v.  M^GomroMf  3  Bam.  &  Cress.  700. 
For  further  information  on  the  subject  of  usury,  the  reader  may  consult 
Puffendorff's  Law  N.  &  N.  Kb.  5.  c.  7.  s.  8.  p.  506,  Barb.  ed.  1  Domat's  C.  L. 
lib.  1.  tit  6.  p.  121,  Strahan*s  edit.  1  Fonbl.  Trea.  Eq.  139.  S39,  5th  edit,  and 
the  respective  Treatises  of  Messrs.  Plowden,  Ord,  and  R.  R.  Comyn. 

(£)  But  this  distinction  appears  on  the  cases,  that  although  the  contract 
for  a  mortgage  'might  be  made  in  England,  yet  if  the  mortgage  were  really 
executed  in  the  country  where  the  lands  lie,  the  local  rate  of  interest  would  be 
allowed ;  see  Ctmner  v.  Bettamanty  ft  Atk.  381.  Ckampani  v.  Ranelagh^  Pr. 
Ch.  128.  S.  C.  f  Vem.  395 ;  and  Bedikf  v.  BeUamy,  2  Burr.  1094.  The  learned 
author  of  the  Treatise  of  Equity  thus  conriders  the  point  \^**  As  to  the  mea- 
sure of  the  computfitkm  of  interest,  it  is  to  be  observed,  1st.  That  contracts 
are  to  be  adjudged  according  to  the  law  of  the  place  where  such  contracts  are 
naie,  and  therefore,  in  all  cases,  interest  must  be  paid  according  to  the  law 
of  the  country  where  the  debt  was  contracted,  and  not  according  to  that, 
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Bui  6  per  cent.      But  now  this  point  is  aetded  by  the  14Geo.  8.  e.  79.  8.  t, 

"^We^M^  thereby  it  is  enacted,  «  That  none  of  his  m^esty's  aiil^eta, 

m^Hgagnmad^  «  in  Great  Britain,  shaQ  be  sul^ect  or  liable  to  any  of  the 

**    **     "       "  penalties  or  forfeitures  inflicted  by  the  12  Ann.  by  receiving, 

[  898  1      '^  ^'  taking  interest  for,  any  sum  or  sums  of  money,  really  and 

**  ban&  fide  lent  on  any  mortgage,  &c.  of  lands  in  Ireland,  ©r 

"  in  die  colonies  or  plantations  in  the  West  Indies,  the  seen- 

ritiesfor  which  are  miide  and  executed  in  Great  Britain,  so 

as  the  interest,  so  to  be  received  or  taken,  do  not  exceed  the 

**  rate  of  six  pounds  for  one  hundred  pounds  for  a  year."  (f) 


where  Uie  debt  is  tned  for.  So  where  one  living  tii  EngUukl  devises  a  r«ot- 
charge  out  of  his  estate  id  Ireland,  it  shaU  be  reckoned  according  to  tl^ 
English  value,  the  will  being  made  here.  So  Turkish  and  Indian  Interest  is ' 
-allowed  upon  contracts  made  there,  though  both  parties  have  been  long  in 
England,  Yet  it  is  but  reasonable,  where  the  moneyis  to  be  paid  here,  that 
the  party  should  have  an  allowanoe  for  the  return  of  it."  Trea.  £q.  lib>  v. 
c.  1.  s.  6.  See  also  Haber  Pnelect.  2  torn.  lib..!,  tit.  3.  de  wi^tkiu  Ugmiu 
SUat.  ^Geo.S.  (p)  By  the  first  section  of  this  act,  all  securities  made  pretwultf  to  tlw 
morigam^  passing  of  the  act  (t774)  are  rendered  valid,  and  the  established  rate  of  in- 
Irish  and  colo'  'terest  of  the  particular  place  is  allowed  to  be  taken  on  such  «ecnrities.  By 
6^  ^^^^  ^1  ^^  "^^"^  section,  all  fiOwre  securities  of  the  like  kind,  and  also  aU  bonds 
euted  in  kng'  *^  covenants  for  payment  of  the  same  moniet  are  likewise  made  effeoloal, 
^nd.  provided  the  interest  to  be  reeeivtd  or  taken  does  not  exceed  6  per  cent.    The 

third  section  declares,  that  the  act  shall  not  make  valid  secure  ties,  where  it 
ahaU  be  known  to  the  lender  at  the  time  of  bis  advancing  his  money,  that  the 
loan  exceeds  the  value  of  the  property  comprised  in  his  mor^i^e.    The  fourth 
-section  enacts,  that  every  person  borrowing  any  son  mnder  the  act,  exceeding 
the  value  of  the  property  above  all  incumbrances  at  the  time  of  such  borrow- 
ing, shall  forfeit  treble  the  value  of  the  sum  borrowed,  one  half  to  the  in- 
former, and  the  other  half  to  the  treasurer  of  Greenwich  HoepitaL    The  fifth 
and  last  section  provides,  that  all  securities  under  the  act  shall  be  regbtered 
where  the  property  lies  within  the  time  limited  by  the  laws  of  the  place; 
otherwise,  that  tlie  same  shall  be  subject  to  the  penalties  of  the  a^itute  of 
usury  of  the  12  Anne,  unless  the  mortgagee  shall  have  used  his  utnoet  enden- 
Tours  to  caus«  the  same  to  be  registered  within  the  time  Undted  by  the  act. 
SUattUe  doe$         ^i'  statute  having  made  efiectnal  aU  secorities  of  Irish  and  Colonial  pro- 
^^  ^^^  '^      P^^9  where  the  interest  received  or  taken  does  mi  exceed  6  per  eeni.,  it  should 
than  6  per  cent,  ^^™  ^^  follow,  that  where  more  than  6perceai.  is  reeerted  on  snoh  security,  is 
it  reeerved,         a  case  without  the  statute,  and  suc^  as  must  be  governed  by  the  law  which 

existed  previously  to  the  passing  of  the  act.  The  consequence  i^  that  Laid 
Hardwicke^s  rule  in  SiapiUan  v.  Cemwaf  still  holds  where  the  interest  reserved 
exceeds  6  per  cent^  and  thai  though  such  higher  rate  of  interest  may  be  tole- 
rated where  the  lands  lie,  yet  if  tfie  mortgage  be  execnted  in  £i^land4h» 
penalties  of  the  act  of  Queen  Anne  win  be  incurred. 


OF  HaMSY  &EHT  0|f  UQWtGMkU,  ftc.  898  S 

Bm  it  teends  thast  this  statote^  1)eing  an  enaUing  aoti  ^ctendB  T^Mflr*  bond 
#iily  lo  tha  particular  caaes  theiieki  mentioned^  and  does  not  at'^  J^^eJ. 
BaaDh  any  others.    Now  U  enacts,  that  mor^ages  and  other  *^'  ^^^* 
securities  teapeciing  bmd$  in  Ireland  and  the  West  Indies, 
TOfter¥Uig  jnterest  allowed  in  those  oountrieSi  shall  be  vnlidy 
though  executed  in  England ;  but  does  not  mention  personal 
oolltraels;  if  so,  a  bond  taken  together  with  such  mortgage, 
reserving  (greater  interest  than  is  allowed  by  the  laws  of  thia 
eoiunjtry,  wil^  it  should  seem,  be  void  as  uiuriaue{G)n 

No  case  has,  as  yet,  been  decided  on  this  questi(»i,  in  rela^  ^  L  ^.^  ] 
tu>n  to  a  mortgage;  but  where  a  bond. was  given  m  England  land  at  6  fter 
for  3800^.  with  a  condition  (c),  which  (after  reciting  an  agree-  chau-money^'  * 
ment  made  in  June,  1760,  between  A.  and  B.  for  the  purchase  f7^  ^^l 
of  an  estate  in  St.  Christopher's,  by  the  former  of  the  latter  indU§j  void. 
for  1800/. ;  and  that  it  was  agreed,  ai  the  mctking  tff  th^U  pon* 
tradi  and  itwa*  part  qf  the  terms  thereqft  that  1400/.  part  of 
it  ahould  remain  secured  by  a  joint  bond  of  A.,  and  another 
person  to  be  in  that  behalf  appointed,  and  who  was  resident 
in  England ;  in  consequence  of  which,  he,  together  with  H,, 

(e)  l>ciMr  V.  Sjmny  ST.  R.  4«5. 

— —  -  -    -        -  -  -  ■  ■  ■  ■  ^  — 

(O)  This  case  is  particularly  excepted  in  the  act  of  14  Geo.  3;  and,  there-  j^^^^  ^^  colla* 
fore,  though  a  bond  or  covenant,  as  a  substantive  secority,  wherenpon  interest  ^^o^  tecurt^y, 
at  6  per  caU.  is  reserved,  may  be  void  as  nsarions  (3  T.  R.  425),  yet  such  a  ^     ' 
bond  or  covenant  when  taken  as  a  coUateral  security  wiU  be   good  \  see 
14  Geo.  8.  c.  79.  s.  f . 

It  has  been  lately  doubted,  whether  a  bond  or  covenant,  entered  into  by  a  Though  ghen 
third  person  for  fiirtfaer  securing  the  mortgage  money,  be  comprehended  ^^hirdpenan* 
within  this  latter  exception  of  the  statute.  To  obviate  this  difficulty,  an  act 
of  the  last  session  was  procured,  whereby  all  bonds  and  covenants  which  have 
been,  or  which,  after  the  passing  of  the  act,  shall  be  made  and  executed  in 
Great  Britain,  either  by  the  person  borrowing,  or  by  any  other  person  or 
persons,  either  residing  in  Great  Britain  or  elsewhere,  by  way  of  collateral 
security  to  any  mortgage,  security,  or  transfer  of  mortgage  of  lands,  tene-  [  899  *  J 
meats,  slaves,  cattle,  or  other  things,  lying  in  Ireland,  or  any  of  his  majesty's 
colonies,  are  rendered  as  valid  and  efiectnal  to  all  intents  and  purposes,  as 
if  made  and  executed  in  the  country  where  the  lands  lie ;  and  it  is  declared, 
that  none  of  his  mijcsty's  subjects  in  Great  Britain  shall  be  liable  to  the 
penalUes  and  forfeitures  of  the  act  of  Queen  Anne,  by  receiving  or  taking, 
or  having  received  or  taken  interest  for  monies  really  and  bonA  fide  advanced 
on  any  such  mortgage  security,  bond,  covenant,  or  transfer,  so  as  the  interest 
to  be  received  or  taken  on  such  bond,  covenant,  or  security,  do  not  exceed 
61.  per  cmU  per  smwm.    1 4e  2  Geo.  4.  c  51. 
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became  bound  to  B.  for  the  1400/.|  with  interest  at  6/.  per 
cent. ;  and  also  reciting  that  it  had  been  since  proposed  and 
agreed  between  A.  and  D.  B.,  son  of  B.,  then  deceased,  that 
the  former  bond  should  be  cancelled,  and  a  new  bond  given 
for  the  1400/.,  with  interest  at  61.  per  cent,  agreeable  to  the 
original  contract)  was,  that,  on  payment  of  1400/.  by  A.  or  S. 
the  co-obligor  and  defendant,  with  interest  at  6/.  per  cent,  &c. 
the  bond  should  be  void ;  on  a  plea  to  an  action  brought  there- 
upon, that  after  the  S9th  of  September,  1714,  and  after  the 
death  of  D.  B.'s  father,  and  before  the  making  of  this  bond^ 
it  was,  corruptly  and  against  the  form  of  the  statute,  agreed 
between  D.  B.  and  A.,  that  the  bond  so  entered  into  by  A. 
and  H.  should  be  cancelled,  and  that  D.  B.  should  forbear  and 
give  farther  time  of  payment  of  the  sum  of  1400/.  until  the 
S5th  of  June,  1788,  and  should  for  such  his  forbearance  be 
paid  interest  on  the  1400/.  in  the  mean  time,  after  the  rate  of 
6/.  for  every  100/.  by  the  year ;  and  that  for  securing  the  pay- 
ment as  well  of  the  1400/.  as  the  interest,  this  bond  was  given; 
with  an  averment  that  the  former  bond  was  given  up  to  be 
cancelled  by  means,  &c.  the  present  bond  was  void ;  it  was 
held  by  the  court  of  King's  Bench,  unanimously,  to  be  void, 
an  the  ground  of  usury  (h). 

[  900  ]  But  the  statute  of  Queen  Anne  [which  passed  in  the  year 
noi  r^n^ec^  1713]  has  no  retrospect  to  contracts  made  previous  thereto; 
tw€.  for  ^ey  may  carry  interest  according  to  the  interest  allowed 

on  agreement,  at  the  time  the  debt  was  contracted  (d)  (i). 

(d)  tVaUcer  v.  Penry,  2 Vera.  4t.  78.  145.    AC.    1  £q.  Abr.    Ca.  288. 
5.  C.  contra.  Pre.  Ch.  50. 


(H)  Qtuere  de  koc^  as  the  money  in  this  case  was  not  secnred  by  a  personal 
contract  merely,— it  was  a  lien  on  the  land  notwithstanding  the  bond.  Hearn/t 
y.  BoteUrt,  Gary's  Rep.  461.  HarriMon  y,  Stmthcote,  fVes.  389;  and  there- 
fore it  should  seem  to  be  a  case  within  the  statute, 
r  900  *  1  (1)  ^o  ProcUr  v.  Cowper^  t  Vera.  S77,  this  rnle  seems  not  to  have  been 
attended  to.  Thert^  the  Master  in  taking  the  account  was  directed  to  allow 
interest  at  the  rate  of  81.  per  cent,,  that  being  the  rate  of  interest  at  the  time 
the  mortgage  was  made,  and  he  was  to  allow  interest  after  that  rate  till  the 
ordinance  of  parliament,  and  then  interest  at  the  rate  of  6  /wr  cent,  per  aamcM 
from  that  time.  Reg.  Lib.  1699,  B.  fol.  450.  Bnt  this  case  was  not  exactly 
on  the  statute  of  Anne,  nor  indeed  was  that  of  Walker  ▼.  Penry,  ubi  supra* 
Nevertheless  the  rule  in  the  text  seems  to  embrace  the  current  opinion.  See 
i  Fonbl.  447. 


OF  MONEY   I*ENT  ON   MORTOAaS,   &a 


900a 


A  distinction  is  made  in  Chancery  between  an  agreement  (e),  Agrumnufor 
that  the  interest  shall  be  raised  if  not  punctually  paid,  and  for  nunt  ofinierni 
abatement  thereof  upon  punctual  payment.    For,  in  the  former  ^''•V****^^ 
(^se,  it  is  considered  as  a  penalty,  against  which  the  courts  of 
equity  will  relieve;  but  in  the  latter,  as  a  condition,  which 
must  be  strictly  adhered  to ;  in  wliich  case  the  debtor  cannot 
have  relief,  in  equity,  after  the  day  of  payment '  elapsed ;  be- 
cause the  abatement  is  to  be  upon  a  condition,  ^^Scn  is  not 
performed  (/)• 


Thus(g),  where  (before  the  reduction  of  interest  to  5  per  Agnmadtimt 
cent.)  a  mortgagee  lent  money  ^6  per  cent.,  but  agreed  in  the  ^!^T  ^ 


iM  cyanly. 


deed,  that,  if  the  money  was  paid  within  three  months  after  it  ^HHJ^^^^J^^ 
became  due,  he  would  accept  of  Sper  cent.  The  mortgagor  ^^J^^^'^ 
not  paying  the  money  withm  the  time,  the  question  was,  whe- 
ther he  should  pay  5L  or  01.  per  cent  ?  And  it  was  held  by 
the  court,  that  interest  must  be  paid  at  6  per  cent. ;  for  though 
relief  was  given  against  unreasonable  penalties,  yet  this  was 
not  so,  for  the  mortgagee  might  have  refused  to  lend  his 
money  under  6  per  cent. 


But  where  (A),  on  a  biU  to  foreclose  a  mortgage,  the  inte-  Sed  contra  ^ 
rest,  by  the  deed,  was  to  be  5  per  cent,  per  arm.  payable  half  Jf^STIe  nd*. 
yearly,  and  if  not  paid  by  the  space  of  two  months  after  the  ^(M)* 
time  of  payment,  then  to  be  raised  to  51.  10«.  per  cent,  per 
wm.  for  increase  of  interest.    The  interest  being  run  greatly 
in  arrear/  the  question  was,  after  what  rate  it  should  be  com- 
puted on  redemption  of  the  mortgage  ?    And  it  was  decreed 
to  be  computed  at  the  rate  of  5  per  cent,  per  ann.  only  :  for, 
where  the  interest  was  to  be  increased,  if  not  paid  at  the  day. 


(c)  Banafoua  v.  Rybot,  5  Ban*.  1375. 

(/)  This  distinction  holds  in  all 
cases  of  compositionii,  Sic.  if  the  mo- 
ney be  not  paid  at  the  day,  equity 
will  not  relieve.  S  Atk.  585.  [See 
observations  on  this  distinction,  infra, 
p.  90t,  n.  (M).— £d.] 

(f)  Jory  v.  Cox,  Pre.  Ch.  160. 
Warwuley  ▼.  Booth,  Barn.  481.  Ni- 
€hol$v.Maynard,  3Atk«  520* 


{h)  Strode  v.  PwrkeTf  i  Vern.  316. 
HoUes  V.  IFyse,  S  Vern.  S89.  NiehoU 
▼.  Maynardf  3  Atk.  520. 

{hh)  [This  distinction  was  admitted 
and  acted  on  by  Lord,  Northington 
in  Stmhopi  ▼.  Manners^  infra,  p.  90t, 
n.  (M),  thoogh  his  Lordship  acknow- 
ledged that  he  could  not  discover  tha 
tfime  of  the  Tnle.«>£d.] 
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ihftt  was  bitt  In  fihe  mlure  of  a  pMaltf,  Ad  feUeTsUe  in 

eqakyCx). 

Provided  tkert     Btot  it  seems,  that  if  tlkere  %e  a  eoyenanl  for  payment  of 
for  papHgtdqfthe  addjtoonal  1  pep  cent^^  the  court  wiU  not  rdieve  against  it. 

adduioiud  ram. 

Thus  (i),  where  nxmey  waa  lent  on  mortgage  at  6  per  eeni. 
and  the  mortgagor  eoi^nanted  to  pay  6  per  eeni.  if  be  made 
default  in  payment  of  interest  for  the  space  of  sixty  days,  after 
the  time  of  payment^  the  court  decreed,  that,  from  default 
made,  the  mortgagor  should  pay  6  per  eenL(i);  for  that  this 
cevenanl  was  the  agreement  ef  the  parties,  and  net  to  be  re- 
lieved against  as  a  p«ialty.  Qtuere^  ii  sucb  cov^Mint  must 
not  be  in  a  separate  deed,  though  I  should  think  that  woirid 
male  no  diflbrenoe(L)^ 

Bui  agrtewtent  And,  if  an  indulgence  be  given  by  the  mortgagee,  sueh 
111  %fauU  <if  ttgi^eement  will  be  good  to  raise  the  intereist,  upon  the  ground 
ii«wd  ^st'  ^  forbearance ;  such  addStienal  interest  not  being  considered, 
if  arretin  ae-  in  that  case,  as  a  penalty,  but  as  a  liquidated  satisfaction  fixed 

gnu  by  retuom       ,  ,  ,       .  •  «  i 

of  wnnigofor**  and  agreed  upon  by  the  parties*  So,  where  a  mortgage  was 
temmse^^and  S^^^>  ^  Ireland  (i),  to  trustees,  by  way-  of  securing  debts  to 
ffromisiMg  to  crecfitOFs,  and  no  money  actually  passed,  but  the  siun  nond- 
iion.  naify  lent  was  to  be  paid  by  mstaltnents ;  an  agreemenC  that  the 

ihlerest  of  those  sums  should  rise,  on  non-payment,  at  the 
time  appointed,  or  within  three  weeks  Bfler,  from  5  to  8  per 

(i)  HiUVoMr.  £%^M,t  Veni.  154.         (Q  Bwrlm  i.  SbHUry,  t  Bas.  P.  C 
(4i)Pre.  Cb.  16U    Vide  Howard  v.      68. 
Harrio,  ante,  684. 

(K)  The  reporter  reasonably  adds  **  Qumre  foiiMii,  for  tbe  agreement  of  the 

parties  seems  to  be  tbe  same  in  either  case,  and  wbetber  interest  is  to  be  re- 

<taced  upon  compliance  with  the  terms  of  payment,  or  to  be  advanced  in 

default  thereof,  seems  only  to  be  a  difference  in  expressing  one  and  the  same 

thing.**    See  3  Vern.  317 ;  et  vide  farther,  90«,  3,  infra,  in  notis. 

HaUfox  y.  (L)  This  certainly  can  make  little  difference.    The  stlpnlation  in  the  cove- 

Higgvu  uttdjo  lAint  mast  be  considered  as  fixing  the  amoant  of  damages  to  be  recovered, 
he  oter-rmUd^         .    ^    ,..  i.  .....,■  .... 

against  which  a  coart  of  eqaity  wiU  i^ot  reheve;  then  whether  ^  covenant 

be  in  the  same  or  in  a  distinct  instrnment,  cannot  form  a  ground  for  a  dif- 
ferent rule.  This  case  of  Halifax  v.  Higgino  is  generally  considered  as  mis- 
stated,  to  say  the  least  of  it ;  and  in  1  Eden,  199,  n.  (a),  it  is  said  to  be  over- 
ruled, as  is  also  Brown  v.  Bwrkhtm^  infra,  n.  (m),  next  page,  on  the  same  point. 
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€enL  waft  held  good^  upon  an  appeal  to  die  House  of  Lords. 
And,  in  i^  similar  case  (m),  where  a  long  anear  of  interest  had 
accruedi  and  the  mortgagee  had  sent  an  account  thereof  to 
the  mortgagor,  who  returned  an  answer,  admitting  the  account,  [  902  ] 
desiring  forhearcmeey  and  promising  to  make  satisfaction  for 
the  same*  Loid  Chancellor  Parker  aHowed  the  additional 
1  per  cefU.  reserved  as  a  satisfaction ;  saying,  that  though  the 
proviso,  obliging  the  party  to  fsySper  cent,  was  generally 
looked  upon  as  a  penalty,  and  in  terrorem,  and  therefore  to  be 
selieved  against,  if  only  a  very  short  lapse  had  happened ;  yet 
it  might  not  be  relievable  against,  in  case  of  a  long  arrear  of 
interest;  and  that  if  no  reservation  of  6 per  cent,  had  been 
made,  and  a  great  arrear  of  interest  had  incurred,  the  court, 
on  such  a  promise,  in  writing,  to  make  a  satisfaction  for  for- 
bearance, would  have  given  the  mortgagee  some  allowance  in 
that  respect.  We  must  observe,  in  this  case,  that  the  mort- 
gagee had,  originally f  made  himseff' judge  vihAt  xecoxapence 
he  should  have,  in  case  the  agreement  for  payment  of  interest 
was  not  performed,  and  the  mortgagor  had  acquiesced  therein; 
and  therefore  there  would  have  been  no  equity  in  the  court 
interfering  to  alter  it  (m)« 

(a)  Brown  v.  Barkham,  infra,  916,      additional  i  per  cent.    See  1  Eden, 
[over-ruled  m  to  Uie  allowance  of  the      199,  n.  (a),  and  note  (L),  snpra.— £d.] 


(M )  The  dislinetion  here  treated  of,  between  a  mortgage  at  5  fwr  cent,  with    DiMinetion  he* 
a  claoM  for  redaothHi  to  fonr  if  tfie  mterest  be  regnlarly  paid,  and  a  mortgage  'w^'m  egree- 
aa  liperetnS.  with  a  elaase  for  enlargement  to  five  if  the  payment  of  interest  ^^  abSemnl 
bft  dttleraeil,  is  inetanced  hy  Sfr  W.  Blackstone  as  a  plain  positive  rule  of  law,  cf  interest, 
Mpportable  ©aly  by  the  reverence  wbioh  is  shewn,  and  generally  very  pro-  j?!*'^*'*'  **"* 
perigr  shewn,  to  a  series  of  former  determinations,  that  the  mles  of  property 
night  1»e  oniform  ami  steady ;  3  Bl.  Com.  4i2.    It  is  difficult  to  comprehend 
Ihe  reason  of  the  distinetioii— the  difference  between  the  cases  existing  merely 
in  espreasioo  boI  to  sabstance ;  see  ante,  p.  901,  n.  (K).    In  Stanhope  v.  Mani- 
mere,  %  Eden,  197,  the  snm  of  10,OOOIL  was  borrowed  with  interest  at  5  par 
csnt*    The  mortage  deed  eontained  a  provision,  that  as  often  as  the  interest  . 
should  be  paid  half  yearly  oo  certain  days  therein  specified,  or  within  three 
montht  next  after  eaoh  of  the  said  days  respectively,  the  sum  of  6Si.  10s ' 
sboiil4  he  abated  from  every  half  yea»*s  faiterest,  and  faiterest  after  the  rate 
of  SL  15s.  for  every  1001,  shonld  then  be  accepted  by  the  mortgagee  in  lien 
end  satisfaetioB  of  the  failerest  agreed  to  be  paid  at  5  per  cent,  in  manner 
tbereiahefore  meottoaed.    This  cevenant  drew  IVem  Lord  Northington,  C.  the 
ffUlowing  i^emar^s :  ^*  It  has  bceir  truly  said,  tiiat  the  antbority  of  this  court 
haa.assamed  itt  ewea  of  aortgagct  the  eld  physical  maxim/ortmi  dai  esse,  and 


i 
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AUmomypM      It  is  a  nde  and  coume  of  the  Court  of  Chancery,  on  refcr- 
iiie!^         ^'ice  to  a  Master  to  state  an  account  upon  a  mortgage  (n),  that 

(n)  Morley  v.  Eiwis,  t  Keh.  S76. 


that  if  Uie  ioterefit  once  rnns  at  the  larger  rate,  it  shall  uot  be  abated,  nnleM 
yoa  hit  the  bird  in  the  eye,  and  pay  or  tender,  within  the  precise  time ;  that, 
on  the  other  hand,  if  it  rnns  at  the  lower  rate,  it  shall  not  be  raued  even  on 
a  gross  default,  though,  in  fact,  the  substantial  reasonable  agreement  between 
both  parties  is,  if  yon  are  punctual  to  tlie  time  agreed  upon,  you  shall  pay  less 
than  if  yon  delay  and  put  me  to  an  inconvenience.    I  believe  all  authorities 
sensibly  founded,  but  I  never  heard  or  could  myself  discover,  the  sense  of  the 
distinction.    But  that  is  not  the  present  case,  for  this  is  a  special  agreement, 
and  words  cannot  be  stronger  to  express  the  intent  of  the  parties,  that  in  every 
instance,  when  the  time  hasH>een  neglected,  the  abatement  shall  not  be  accept- 
ed ;  and  in  every  instance,  when  the  3}  per  ent,  has  been  tendered  in  time, 
that  it  shall  be  accepted ;  and  this  seems  a  fair  circumstance  attending  an 
agreement  of  time,  and  the  contrary  opinion  would   be  very  dangerous,  vii« 
On«  ddsmU  mei  that  one  default  should  run  through  the  whole  term.''    Lord  Northtngton  then 
a  for/eUwre  V  proceeded  to  investigate  other  bearings  of  the  case,  and  held,  on  the  point 
r  QQQ  •  1    under  consideration,  that  inasmuch  as  the  first  half  year's  interest  had  not 
^  been  tendered  until  after  the  expiration  of  the  three  months,  but  that  the 

second  half  year's  interest  had  been  tendered  before  the  expiration  of  that 
time,  that  the  mortgagee  was  only  entitled  to  interest  at  5  per  cenL  for  the 
half  year  which  had  t>een  tendered  after  the  stipulated  period.— From  this  case 
we  infer,  1st.  That  one  default  in  payment  of  tlie  reduced  rate  of  interest  at 
the  specified  time  will  not  operate  as  a  forfeiture  of  the  mortgagor^  benefit 
to  the  covenant  in  future,  but  that  if  he  afterwards  tender  the  subsequent  in- 
terest at  the  time  appointed,  he  will  save  the  penalty  for  that  payment ;  and, 
td.  That  if  interest  be  secured  at  5  par  cent,  with  a  covenant  for  abateqieiit 
on  regular  payment,  the  court  will  not .  relieve  the  mortgagor  if  he  omits  to 
tender  the  lesser  rate  of  interest  at  the  time  agreed  on,  which  is  in  direct 
confirmation  of  the  case  of  Jory  v.  Cox^  ante,  900,  and  of  the  distinctioD  we 
are  now  considering.    But  if  mortgage  money  be  secured  to  be  paid  by  in- 
Atalments,  and  also  by  a  warrant  of  attorney,  the  condition  of  which  is,  that 
no  execution  shall  be  issued  until  default  is  made  in  payment,  one  default  will 
entitle  the  mortgagee  to  take  out  execution  for  the  whole  money ;  for,  per 
Darapier,  J.  "  I  doubt  much  if,  in  point  of  law,  the  party  could  take  out  a 
second  execution"  for  the  same  debt.    Leveridge  v.  F^rtpr  1  M.  &  S.  706. 
^^i^Twttt,      ^"  *"  ^^^  opinion  of  Lord  Eldon,  in  Setou  v.  Slade,  7  Ves.  ns,  this  dts- 
thai  etmrt  will  tiuction  is  entirely  disregarded ;  but  it  shonld  be  observed,  that  his  Lordship 
reHevty  wkether  ^Q^g  qq^  allude  to  the  exact  case,  but  merely  adduces  a  general  principle  to 
5  vercent.  with  ^^^^^  ^^^  ^^^  ^  ^^^  viewed  in  equity  as  of  the  essence  of  an  agreement  as  it 
condiiion  to      is  at  law ;  so  that  the  Court  of  Chancery  will  in  given  .cases  relieve  against 
^^hLk^iheat  ^'^  P^>^i>l^y  0^  3  condition,  if  the  tbUig  agreed  to  be  done  be  afterwards  per- 
/<wr  iPtiJk  com-  formed,  and  reparation  be  made  to  the  party  for  any  loss  he  might  have  sns- 
dit\9n  to  hate  tained  in  the  intervaL  .  On .  this  view  of  the  case,  little  can  be  inferred  from 
five,  if  nut  re-  ^  Lordship's  observations  decidedly  hoitile  to  the  doctrine  in  the  text  (900); 
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all  money  paid  as  suiety,  shall  be  reckoned  aa  principal  money 
from  the  time  of  payment,  and  interest  aUowed  thereupon 
accordingly  (n)« 


So,  likewise,  the  practice  is  (o),  that  if  the  mortgagee  assign  Sh  ^  aii«MC€y 
the  mortgage,  with  the  concurrence  of  the  mortgagor,  au  amgnee^  if 
money,  really  paid  by  the  assignee,  that  was  due  to  the  mort-  JI^^w!^ 
gagee,  shall  be  considered  principal,  and  that  the  assignee  shall  (o). 
have  interest  upon  the  interest  VA^  due,  and  paid  by  him,  as 
well  as  upon  the  principal  ori^pnaUy  lent. 

(o)  ^miik  y.  PembeHan^  1  Cb.  Ca.      man,  2  Vera.  135.    Bac.  Abr.  658.— 
«^,  68.    Ibid.  S58.    [S.  C.  %  Freem.      EdJ] 
184.  1  Vera.  169.    GUdtium  v.  Hendi- 


for  it  is  more  tban  probable  that  Lord  Eldon  would,  on  a  review  of  the  cases,  gMhHf  pdd, 
rather  qnalify  his  general  expressions  in  SeUm  ▼.  iSZodtf,  than  over-rale  a  doc-  co^ndtrtA, 
trine  which  appears  to  have  been  so  long  and  so  permanently  established. 
The  followiag  wera  the  remarks  of  hte  Lordship :   *<  I  only  say  time  is  not 
regarded  here  as  at  law ;  as  in  the  instance  of  a  mortgage  with  interest  at 
5  per  ceii^  and  a  condition  to  take  four  if  regularly  paid,  pr  at4percai#« 
with  a  condition   for  five  if  not  regularly  paid.     At  law  you  might  in 
that  ease  recover  the  5  per  eeni.;  for  it   is  the   legal  interest.      But  this 
eonrt  regards  the  5  per  eeni.  as  a  penalty  for  securing  the  four,  and  time  is* 
DO  farther  of  tlie  essence,  than  that  if  it  is  not  paid  at  the  tune,  tbe  party 
may  be  relieved  from  imying  the  5  per  cetil.  by  paying  the  4  per  cen^.  and  putting 
the  other  party  In  the  same  condition  as  if  the  4  per  cent,  had  been  paid,  that 
Is,  by  paying  him  interest  npon  the  4  per  cent,  as  if  it  had  been  received  at  the 
time.    So,  in  this  court,  before  courts  of  law  dealt  with  a  bond  vader  a  pe- 
nalty, as  they  do  now,  time  was  of  the  essence  there,  bat  this  court  relieved 
against  the  penalty  long  before  a  court  of  law,  and  there  are  many  other 
instances.''   7  Ves.  1(73.    As  to  the  materiality  of  time  with  respect  to  the' 
performance  of  agreements,  see  LIsyd  v.  CoUHt^  4  Bro.  C.  C.  469,  Mr.  Sander's 
note  to  Gf6son  v.  PaienoHf  1  Atk.  IS ;  and  Harrington  v.  Wheeler^  4  Ves.  686. 

<(N)  "  Bttt^tt^re,  whether  the  rale  extends  to  payment  by  a  stranger,  with- 
out tbe  concurrence  of  the  debtor  ?"  t  Fonbl.  438.  5th  edit.  If  a  conjecture 
may  be  hazarded  where  Mr.  Fonblanque  appears  to  be  in  doubt,  it  is  con- 
ceived to  be  probable  that  this  question  would  be  decided  in  the  negative. 

(O)  And  here  we  may  remark  as  a  general  rule,  that  the  assignee  succeeds  ^fect  of 
in  the  place  of  a  mortgagee,  and  may  exereise  the  rights  which  ^are  made  ^^s^er. 
over  to  him  in  the  same  manner  as  the  mortgagee  might  have  done  himself 
before  the  assignment  was  executed.  It  was  so  in  the  dvil  law ;  see  i  Domat. 
377 ;  but  with  reference  to  the  case  In  the  text  it  should  be  remembered,  that 
without  the  concurrence  of  the  mortgagor  an  arrear  of  interest  cannot  be  con* 
verted  into  principal,  and  therefore,  that  in  all  instances  of  transfer  it  ii 

devreble  (though  not  absohitely  necessary)  to  make  the  mortgagor  a  party  ' 

jf  his  consent  can  be  procured. 


\ 
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Andoingnment  BM  b  b odieEwite (p),  if  t&e  assignee  hidb  not  paid  ihs 
^zr^""*   moneys  ndtb»»idg»Bent  be  only  cobuiiibIe,imoida  to  1«^ 

the  mortgagor  with  compound  interest. 

M^rtgag^r  mu  The  accoont  lidiveen  the  mortgi^eci  and  assignee  will  not 
cofmi  Mwtm  ^o&cbide  the  movtgiagor,  ^diese  the  ktter  is  not  paxtjt  or  piify 
mSnST^^  tp  the  assignment  (q).  Thus  where  (r),  upon  the  assignaifi 
party  to  trm*'  of  amortgage,  the  debt  was  stated  betweoi  the  assignee,  the 

mortgagee,  and  seme  of  the  co-heits  that  were  lodked  }gpon 
to  have  a  right  to  the  redemptbb^  it  waa  insisted,  that  diia 
ought  to  conclude  the  plaintiff,  who  claimed  as  devisee  under 
the  will  of  the  mortgagor,,  as  a  stated  account;  but  he  being; 
no  party  thereto,  that  was  over-ruled  by  the  oourt. 

Asagnet  rf  Another  case  («),  illustratiye  of  the  practices  as  to  the  in- 
ivi^SmI  4w-  conclusiveness  of  the  account  between  the  mortgagee  and 
ov^a^/mn^  assignee  of  the  mortgage,  occurred  lately.  The  substaaee  o£ 
(m).  the  ease  was  stated  in  Ae  judgment  which  was*  given  by  Lovd 

Loughborot^h^  Chancellor,  with  which  I  have  been  favoured. 
His  Lordship  said,  '^  the  question  was,  whether  the  assign^ 
of  a  mortgage  had  a  right  to  be  paid  according  to  the  sum 
appearing  due  on  that  moH^pige,  whatever  migfat  hai«  been  the 
state  of  aeeounte  between  the  mortgagor  and  mortgagee.  The 
circumstances  of  the  case  had  nothing  in  them  so  particular  as 
to  vary  the  general  question.  M.  had  created  a!  mortgage  on 
hia  estate,  on  which  S*  had  advanced  some  money  as  b^ng  his 


Or)  1  Cb.  Ca.  68.    lEq«  C^,  Abr.  (^  AbtOeanf  v.  W^ikm^  Step,  and 

5S9,  pL  1.  Co.    Lioeoln's'Iim  HsH,  AngMt  6U|, 

(9)  Vide  mpra,  (and    tbe    note*  1798.    [&C*   4Vea.  118,  aad  ante, 

there,  pages  152  to  154,  and  infra,  voL  i.  154.— £d.} 

953,  4.— £d.]  (m.)  [S.  L.    CAomftMCi  v.   CMtfvJs, 

(r)  E4ttl  rf  MoceUtfieU    v.  FtMm»  dVe*.  S64.— ^.} 
1  Vera.  168,  intra,.  909.    i  Ch«  Ca.  68. 


X^oa;  mlMl.  (P)  In  a  recent  caae.  Lord  Eldon  said,  it  was  aeltled  that  if  anaiflifranent 
ffmfirmed*  of  ^  mortgage  is  taken  witbont  tbe  interveation  of  the  mortgagor,  whatever 
the  assignee  pays,  he  can  daiia  nothing  wider  the  aasignnMnI  bat  what  la 
actoaity  doe  between  the  msrtgaget  and  nMrtgitee;.  and  his  Lordship  tiiooght 
thnt  lightly  settled*  He  iddod,.  Oia^  he  ahonld  not  haee  madetiiis  i«auirl^  bat 
that  he  knew  Lerd  Keiiyon  eatevlained  i^  doabt  of  Lead  nowlyars  decision  io 
th^iiboTeGaMofittii(t*#iofv.ire«ii^    Ch^tCtaifttrtv.OdilinR,  ^YearSSe^ 
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attorney.  The  piinrpote  of  ereaiiag  diat  mortgage  wasy  thai  MHuikem 
noney  nright  be  raised  lor  the  use  of  M •  The  sum  that  was  WtOmynk 
aetuaily  paU  by  S.  to  M.  did  no*  go  to  the  whole  extent  of  it, 
beeaiese  by  subsequenl  dealings,  that  smn  which  was  actually 
paid  by  8.  to  M*  was  in  faet  reduced.  8.  ought  not  to  have 
made  any  use  of  that  mortgage,  but  to  have  raised  money  on 
it  for  the  use  of  M.  But  8.  thought  fit  to  make  an  assignment 
of  this  mortgage^  and  liie  assignees  of  the  mortgage  daimed 
to  hold  it  to  the  fUl  extent  of  the  siun  appearing  due  on  the 
iaee  of  the  mortgage  deed.**  When  this  case  was  agitated 
before  his  liordship,  a  case  was  referred  to,  in  winch  it  waa 
supposed  my  Lord  Tknriow  had  entertained,  not  decided,  but 
it  was  inthnaled  that  he  entertained  an  idea,  that  if  »mort« 
gagor  had  permitted  the  mortgage  deeds,  without  any  indorse- 
ment, to  be  in  possession  of  the  mort^gagee,  an  assignee  taking 
under  that  mortgagee,  ndght  hare  a  right  to  hold  the  mort* 
gi^e  to  the  whole  extent  of  llie  som  appearing  due  on  it 
against  the  mortgagor.  It  was  also  stated,  that  in  practice  it 
was  supposed  that  persons  dealing  in  such  securities  were 
bound  U>  kjfiow  the  mortgagor,  though  thai  in  some  cases 
might  be  difficult ;  and  that  the  assignee  of  a  mortgage  was 
bound  to  settle  accounts,  as  the  person  would  have  been  firom 
whom  he  took  the  assignment, 

-  *^  I  thought  it  material  to  get  such  information,  as  one  can,i  Airignmmi  ^ 
in  inquiries  of  this  kind,  with  respect  to  the  practice  ;  and  I  atwJ^be  wUk 
believe  the  general  result  is  this,  that  persons  most  conversant  ""^iS^fjA* 


'  (Q)  In  WUtianu  ▼.  Sinrea,  4  Ves.  389,  A.  made  a  mortgage  to  B.  for  3001.  4fUr 

B.  witlioot  Ibe  knowledge  of  A.  assigned  thio  mortgage  with  other  propertj  to  *•*»*  •/  •"••"*• 

C.  for  securing  6001.  and  interest,  with  assignment  (the  premises  lying  in  f^g^^  ^  marl* 

Bliddlesex)  was  dnly  registered.    Abont  a  year  after  this  assignment,  A.  paid  gtigar^pttgrnaiU 

B.  loot,  on  account  of  tiie  principal,  and  14Z.  10s.  for  interest  due  on  the  J?  «w»tw»« 

0(110  tfssfinicC'v 
Mortgage,  the  receipts  for  wUch  sums  expressed  the  former,  to  be  **  in  part  of  Eegittr^m  «•• 

3002.  secured  by  mortgage,**  and  the  latter  to  be  *'  for  interest  due  at  Lady  Day  iiee  ftr 
next.**  A  few  months  after,  he  paid  to  B.  the  further  sum  of  lOOl.  on  account  P^TP*"* 
of  the  said  principal  money,  the  receipt  of  which  expressed  that  payment  to 
be  ^  In  part  of  fOOI.  due  upon  the  mortgage."  B.  became  bankrupt,  and  in 
July,  1797,  the  assignee  of  the  mortgage  filed  a  bin  for  forecloeure ;  charging, 
that  the  registry  of  the  assignment  was  iiotice  to  the  mortgagor. '  In  Sep- 
tember, of  the  same  year,  the  money  irmaining  doe  for  principal  and  interest 
w»s  tendered  on  the  part  of  the  defendant  to  the  plaintiff  and  refused.    The 
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in  conveyancing  hold,  that  it  is  extremely  unfits  and  very  rash, 
and  a  very  indifferent  security,  to  take  an  assignment  of  a 
mortgage  without  the  privity  of  the  mortgagor,  from  whom  he 
might  learn  the  sum  really  due  on  it*  In  fact,  the  assignments 
of  mortgages  are  sometimes  made  without  calling  on  the^^mort- 
gagor,  but  in  these  cases  the  assignments  are  taken  as  the  best 
security  a  man  can  get  for  a  debt  jnot  very  well  secured,  or  in 
the  course  of  transacticms  for  raising  money  on  such  slender 
securities  as  they  can  find  it.  But  I  understand,  among  con* 
veyancers,  no  gentleman  of  established  practice  would  recom- 
mend to  take  as  a  title,  and  as  a  good  tide,  the  assignment  of 
a  mortgage,  without  making  the  mortgagor  a  party  privy  to 
that  assignment,  and  without  being  saHsfied  from  him  of  the 
money  that  is  really  due  on  the  mortgage  (r).  With  respect 
to  a  case  that  was  quoted,  I  beheve,  from  the  circumstances, 
of  the  first  order,  there  might  be  some  doubt  expressed  at  the 
time  on  the  point.  The  name  of  the  case  to  which  I  allude 
is  Lunn  and  oikers,  assignees  of  Lodge,  a  bankrupt,  v.  St. 
John,  and  some  other  parties.  L.  granted  a  mortgage  to  P. 
whamade  an  assignment  of  it  to  St.  John,  for  a  sum  less  in 


mortgagor  by  his  answer,  denied  'any  notice  of  the  assignment  antil  the 
tSd  of  April,  1797,  when  be  was  applied  to  by  the  plaintiff's  solicitor  for  the 
whole  3001  and  interest,  and  he  denied  collnsion ;  and  prayed  costs  from  the 
ttme  of  the  tender.    Lord  Rosalyn  decreed,  that  the  defendant,  the  mort- 
gagor, should  be  at  liberty  to  redeem  npon  payment  of  what  remained  dne^ 
deducting  the  payments  made  to  B.  with  costs  to  the  time  of  the  tender 
only. 
[  90G  *  ]        (R)  Bnt  if  the  concnrrence  of  the  mortgagor  cannot  be  obtahied,   it  ia 
highly  essential  to  take  from  the  mortgagee  a  covenant  that  the  money  alleged 
to  be  owing  is  really  doe,  and  to  give  notice  of  the  assignment  to  the  mort- 
gagor with  as  little  delay  as  possible ;  nevertheless,  it  is  fit  to  apprise  the 
student  .that  such  notice  is  not  esssential  to  the  validity  of  the  transfer.  PetU 
yi,EU<Uf    9Ves.  563.    In  the  old  case  ofBrodwdl  r.Catchpole^  taken  from 
Mr.  Cox's  note,  3  Swans.  79,  it  is  laid  down,  tliat  if  any  person  will  take  ao 
assignment  of  a  mortgage  in  which  tlie  mortgagor  doth  not  join,  he  must  at 
his  peril  inquire  what  is  due  npon  it,  for  if  the  principal  hath  been  paid  by  the 
mortgagor  or  discharged  out  of  the  profits,  the  assignee,  though  he  comes  in 
without  notice,  cannot  set  up  the  mortgage  against  the  mortgagor ;  and  for 
that  reason,  where  the  mortgagor  doth  not  join  in  the  assignment,  it  is  the 
constant  course  to  take  a  covenant  from  the  mortgagee  who  assigns  that 
the  mortgage  is  in  force  and  ansatisnedj^  &c. 
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fiustthan  the  money  appearing  to  be  due  on  the  mortgage. 
The  case,  as  stated,  was  this.  L.  made  a  mortgage  to  P.  for 
9000/.  P.  being  indebted  to  St.  John,  in  the  sum  of  1100/. 
assigned  the  mortgage  to  him  by  an  indorsement,  stamjied  and 
signed,  but  not  sealed,  as  a  further  security  for  the  repayment 
of  the  principal  sum  of  1100/.  Afterwards  L.  and  P.  both 
became  bankrupts,  and  L.'s  assignees  filed  a  bill  to  open  the 
account  alleging  error,  and  insisting  that  nolliing  was  due.  It 
was  objected  that  theplaintifis  must  redeem  St.  John,  who  had 
nothing  to  do  with  the  accounts  between  L.  and  P.,  but  was  a 
fiur  assignee  without  notice  of  any  transactions  or  accounts  be- 
tween L.  and  P.  The  Chancellor  (Lord  Thurlow)  referred 
the  account  to  the  Master,  and  gave  him  special  directions  to 
say  what  was  due  at  the  time  of  the  mortgage,  and  also  what 
was  due  on  the  mortgage,  at  the  time  of  the  assignment, 
and  what  remained  due  on  it;  saving  the  point,  how  fiu 
St  John  should  be  affected,  till  after  the  Master  made  that 
special  report  It  came  on  afterwards,  on  the  Master's  report^ 
before  the  Lords  Commissioners,  and  the  Master  having  re- 
ported that  P.  was  indebted  to  L.  in  the  sum  of  7000/.)  the 
order  that  was  made  by  the  court  declared,  that  the  assignment 
dated,  &c.  made  by  P.  to  St  John,  was  to  be  deemed  null 
and  void  against  the  estate  of  L.  the  bankrupt ;  that  the  as- 
signment was  to  be  delivered  up  to  the  assignees  of  L.  to  be 
cancelled ;  that  St  John  also  was  to  defiver  up  to  the  plaintifis 
all  deeds,  papers,  and  writings,  that  came  to  their  hands,  or 
were  within  their  power  relating  to  the  estate;  and  that 
St  John  should  re-convey  to  the  plaintiff,  the  assignees  of  L* 
Therefore  the  final  result  of  that  case  was,  that  nothing  was 
due  on  the  original  mortgage,  and  that  the  two  assignees  of 
that  mortgage  took  no  benefit  firom  it  The  account  was 
settled  on  the  foot  of  the  original  mortgage,  and  the  estate 
was  re-conveyed.  So  far  the  determination  of  this  case  is  a 
direct  authority  for  M* 


MiMietM 

Walwym, 


[907] 


**  The  cases  that  have  been  decided,  and  lonff  decided  too,  ^^gfg^  •wl 

°  :  AM  oM^nt,  em- 

bear  very  much  on  this  case.    In  Vernon,  and  the  Precedents  iMt,  wUkomt 

in  Chancery,  the  case  is  now  perfectly  settled,  that,  as  be-  towkHiUdue^ 

tween  mortgageCf  and  any  person  claiming  under  him,  without  '^^  ««««'» 
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•r  iMm  AifMvtf  the  privity  of  the  mortgagor^  you  caiinot>(s)  settle  the  munammm. 

Yet  if  the  ouirtgagee  has  been  in  posaesrion,  and  the  aaaignM 
has  been  in  poaaeasion,  die  aaaignee  ia  boohd  to  aetde  the  ae- 
count  of  renta  and  profita  with  the  mortgageew 

**  On  oonaideiiBg  a  little  the  general  principle  on  which  this 
court  acts»  with  eegavd  to  mortgages,  I  do.  not  fed  any  diffi* 
culty  in  deciding  this  point.  It  ia  tniei  a  mortgage  may  be 
considered  as  th^  oomvepnce  of  a  legal  term;  but  <ihen  it 
must  be  apparent  on  the  faoe  of  the  titte,  diat  it  is  not  an 
absolute  conveyance  of  a  term,  but  the  eoinreyance  of  a  tenn, 
or  of  the  inheritance  of  the  estate,  as  a  security  for  a  debt ; 
and  tliat  the  teal  transaction  is  an  assignment  for  a  debt  from 
A.  to  B.y  that  debt  being  collaterally  secured  by  a  charge  on 
the  real  estate.  On  this  principle,  therefore,  it  ia  obvious,  if 
an  action  was  brought  on  the  bond,  in  the  naine  of  the  mort- 
gagee, the  mortgagor  would  pay  no  more  than  the  sum  found 
due  on  the  bond ;  or  in  covenant,  brought  in  the  name  of  the 
covenantee,  the  accounts  mast  be  settled  in  that  action,  ac- 
cording to  the  amount  of  the  principal  money  and  interest. 
There  seems  to  be  no  reason  in  this  court,  why  the  condition 
[  908  ]  of  the  assignee  of  a  mortgage  ahould  be  better  than  it  is  at 
law,  to  recover  that,  which  waa  transferred  to  him  by  the 
aasigmnent  (^)." 

* . 

Prhic^ciieet  The  prindple  first  laid  down  by  Lord  Loughborough,  in  the 
martg^^ZJid  ^'^^^  ^^  Matthews  v.  Sbepheard^  that  the  real  transaction  in 
^d«6<?T^^   the  transfer  of  a  mortgage,  amounts  merely  to  an  assignment 

(0  Noi4.  The  Lord  Chancellor,  as  dear.*'  Mr.  Solicitor-General  said, 
after  delivering  his  judgment  in  this  **  Mr.  Powell  Is  a  gentleman  of  con- 
case,  said,  **  I  was  referred  by  a  slderable  practice."  The  aaUior  thinks 
note  to  a  book,  which  I  am  not  ac*  it  necessary  to  insert  this  note,  the 
qoaintod  with,  nor  am  I  acquainted  observation  having  been  grostly  mis- 
with  its  character,  Powell  on  Mort-  represented,  in  stating  this  case,  in 
gages.  It  is  said,  that  in  page  168,  9,  several  daily  papers, 
and  a06, 7,  vol.  i.  he  treats  this  point 


(8)  **  Add  to  what  is  due,  setUe  the  account,  or  turn  interest  into  prin- 
cipar— per  Mr.  Vesey's  report  of  this  case,  vol.  iv.  It8. 
UHiUw  af  aafe     (T)  ^^  ^^>  ^^  mortgage  debt  being  a  ekote  ia  astisa,  is  not,  ia.  gaaacal 
pf  Acad  accvai"  aisigiiablc,    A  power  of  attorney,  therefore,  mast  be  given  by  the  mortgagea 


of  a46bl|  ^soUatoMilIy MCnured  Iqr  1st  €hitfge  <m  the  real  esitate, 
being  adnutted,  the  concliiaion  hU  Lordship  dxew,  ob  general 
reascHiingi  vnSl  be  found  to  Ibllowi  as  a  neoeBsoiy  eeosequenoe, 
in  a  eourt  of  equity ;  for,  taking  the  mor^ptge  as  a  debt>  if 
it  be  not  on  a  negotiable  contract^  it  is  merely  a  ckose  m 
aotum,  for  which  the  assignee  has  no  remedy  nt  IkWs  or  right 
.•to  sue  in  his  own  name,  and  has  only  mn  equUabk  remedy, 
which  faik  when  the  debtor  has  a  legal  discharge,  as  a  Tdbaie 
upon  payment  of  the  money,  or  any  part  of  it 

But  if  the  debt  were  on  a  negotiable  security,  as  a  bill  of  Whether  ndc 
exchange  coHaterally  secured  by  a  mortgage,  and  the  mort-  ^u$^^}^ 
gagee,  after  payment  of  a  part  of  it  by  the  mortgagor,  ac-  *^  *^/![f£!j  * 
tually  negotiated  the  note  for  the  value,  the  indorsee  or  as-  acitriiy. 
signee  woidd,  it  seems,  in  all  events,  be  entitled  to  have  his 
money  from  the  mortgagor,   on  liquidating  the  account,  al- 
though he  had  paid  it  before  |  because  the  indorsee  or  assig- 
nee has  a  legal  idght  to  the  note,  and  a  legal  remedy  at  law, 
'  which  a  court  of  equity  ought  not  to  take  away  from  him, 
but  to  allow  him  the  benefit  of  on  the  account. 

And  here  (or)  we  must  particularly  remark,  that  gemeratty  an  MereH  cmimi 
assignment  to  give  title  to  interest  on  interest,  must  be  made  jn-imeipaiy  wUk- 
with  the  concurrence   of  the  mortgagor;  for  where  it  is  as-  ^^'^Jf*^* 
signed  without  his  assent,  the  assignee  must  take  it  only  upon       [  909  ] 
the  same  terms  with  the  assignor. 

.    («)  Atkenk^ntv.  Jamee^  3  Atk.  t71.     Rep.  SSt,  et  vide  an  eaientua  qoalafi- 

[S.  L.  QwBTcd  y.  Beckfvrd^  1  Madd.     cation,  infra,  95S.  1007.^£d.] 

f.         ■  ...  I  , ■       ■■' 

to  the  atsignee,  to  enable  him  to  proceed  in  his  name  on  the  covenant  and 

bond,  which  power  being  given  to  secure  money,  i«  not  revocable  by  the  mort*  ^^^' 

.gagee.     WuUk  v.  WUkaMib^  t  Etp.  N.  P.  O.  265.    Brmle^  v.  HoUonrf,  7  Vei. 

Sa.    When  it  is  said  tliat  a  debt  is  not  assignable  at  law,  it  must  be  understood 

,«itfa  this  restriction^  that  if  it  be  secured  by  a  negotiable  instrument,  snch  as 

a  bill  of  exchange,   tiie  legal  interest  will  pass  by  indorsement,  and  this 

has  indnced  the  learned  anther,  in  the  next  paragraph  of  the  text,  to  soggeat, 

whether  in  such  a  case,  the  rule  as  to  the  mortgagee's  liability  would  apply ; 

for  that  the  assignee  or  indorsee  has  a  legal  right  in  the  debt,  and  a  legal 

^Mwdy  at  law,  which  equity  would  not  take  from  him.    Hence  the  utility  of 

a  note  of  hand  as  a  colbUeral  security  to  a  mortgage.  (w%fv«  n 

.    (U>  So  in  the  civil  law,  nmfUimedo  uewrm  wmrwrwtk  i  debitoribus  exigmdw   ,L  ^^^     J 

Intend  on  ta* 
[this  rule  vras  consequently  confined  to  the  debtor  hiinself,  a|Ml  did  not  extend  ^ff^g^  ^  ^. 
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Thus  {y\  where  the  biQ  was  to  have  the  redemption  of  a 
loortgage  of  the  manors  of  B.  and  S.,  in  the  county  of  C, 
which  mortgage  had  been  assigned  to  F.,  one  point  was,  whe- 
ther, there  being  great  arrears  due  at  the  time  of  the  assign- 
ment, which  were  psiid  by  F.,  the  money  piud  fol*  interest, 
then  in  arrear,  should  be  reckoned  principal  as  to  him,  and 
,  carry  interest  with  it  ?  And  it  was  insisted  for  the  mortgagor, 
that  interest  was  never  made  principal,  in  such  case,  unless 
the  mortgagor  had  joined  in  the.  assignment ;  and  the  case  of 
Porter  v.  Hubbart  (z)  was  cited,  where,  in  a  like  case,  it  was 

(y)  Ewrl  rf  MaeeUifield  ▼.  FUian^         (s)  S  Ch.  Rep.  86.   5.  C.   9  ib.  78, 
1  Vera.  168,  ante,  904.  [and  Nels.  150.— £il.] 


hwed  iff  Roman  to  the  cue  where  a  third  penon  paid  for  a  debtor  interest  to  his  creditor],  el 
lev,  eaceepi,       vHeribui  quidem  Ugibu»  canitiiuhm  fueni,  »ed  turn  perfeetisiimi  eoMhm.     Si 

tntm  usuras  t»  tortem  redigere  fuerat  eoneesntmy  et  totius  gumnue  tuuras  itipman ; 
qua  differentia  end  debitoribue  d  guUnu  reverd  tuurarum  ueura  exigebmUur  ? 
H<kc  cerii  eni  mom  refttu,  $ed  verhie  iamhtmimdo  legem  ponere.    Quaprepier  h«e 
apeiiurima  lege  d^atmiis,  nmttemodo  Ueere  cnlfiMm  mmme  pr^eteriH  iemporii  «el 
fiUwi  m  sortem  redigere^  et  emum  Uerum  luuroM  etipmlari,    Sed  etei  kocfkerit 
SM&fMWIiim,  uemroe  qmdem  eemper  uatnts  manere,  et  nuibtm  mtwrantm  tfUomm  ta- 
eremetUum  eenttret  eorti  mtem  amtiquaf  taniummodd  incrementmm  usuranun  occe- 
dere*    Cod.  de  asm*,  lib.  iv.  tit.  9C.  S8.     Bat  acoording  to  the  same  law  the 
rule  thus  prohibiting  the  taking  of  interest  on  interest  did  not  hinder  a  minor 
from  exacting  lawfully  from  his  tutor  or  guardian,  not  only  interest  for  the 
sums  arising  from  the  interest  which  Uie  minor's  debtors  had  paid  to  the 
guardian,  but  also  interest  on  interest  of  sums  which  the  said  guardian  niigbt 
owe  upon  his  own  account  to  his  pnpiU    See  1  Domat  C.  L.  4tf . 
Campoimd  ta-        By  the  law  of  England,  compound  interest  is  not  an  unlawful  thing  in 
Ua^  X!^'  '^^^*  ""^  ^  "^"^  particular  trades  it  is  allowed,  per  Lord  Com.  Wilson,  m 
load,  Imt  dieaU  Morgan  ▼.  Mather ,  9  Ves.  jun.  21 ;  but  Lord  Com.  Eyre  particularly  desired 
iMM^a  regard  ft  to  be  observed,  that  the  court  was  not  to  be  understood  to  have  laid  down 
^^*^^*'-    anything  upon  the  subject  of  interest  that  had  relation  to  mortgages,  ib. 
etvide  infra,  latter  end  of  note  to  p.  991.     Lord  Thurlow's  opinion  was  in 
favor  of  interest  on  interest ;  because  he  did  not  see  any  reason,  if  a  man  did 
not  pay  interest  when  he  ought,  why  he  should  not  pay  interest  for  that  also. 
But  Lord  Thurlow  said,  he  found  the  court  in  a  constant  habit  of  thinking  to 
the  contrary ;  and  therefore  he  was  obliged  to  bei^d  to  authority.    Waring  v. 
'  Om2{^0, 1  Ves.  jun.  99.    His  Lordship  expressed  the  same  opinion  m  Ckampiom, 
Ex  parte,  5  Bro.  C  C.  439. 
Agreement  5y        in  Conway  v.  Skrimpton,  tlVin.  Abr.  511,  {S*  C.  ante,  vol.  i.  p.  S84,  in  text, 
intereet  i$Uo      ^°  ^'^^  points)  an  equity  of  redemption  was  conveyed  to  A.  in  trust  for 
prineipalf  bind'  payment  of  debts,  and  the  surplus  to  B,;  A.  agreed  with  the  mortgagee 
^  tru^*^^     ^  ^"^  interest  into  principal:  this  agreement  of  the  trustee  was  held  bind- 
ing on  B.  though  he  was  no  party  to  it. 
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decreed  that  interest  ghould  be  reckoned  prindpal ;  but  the 
decree  was  reversed  in  the  House  of  Lords ;  because  the  ex- 
ecutor of  the  mortgagor  was  no  party*  But  tke  Lord  Keeper 
said,  thai  precedent  could  not  weigh  much  with  him,  he  was 
of  counsel  therein,  and  it  was  hard  in  all  its  circumstances. 
IV>r  although  he  thought  it  reasonable,  that  the  interest  paid 
upon  the  assignment  should  be  reckoned  principal,  yet  he 
would  not  now  make  a  new  precedent.  However,  his  Lord- 
ship directed  the  defendant's  counsel  to  search  for  precedents, 
and  said,  that  if  they  could  find  any  one,  he  would  follow  it 
in  this  case ;  but  no  such  precedent  could  be  found. 

This  rule  admits  of  distinctions  in  particular  circumstances*  Nor  « i^^cjMe 
Thus  (a)  where  creditors  procure  a  decree  for  sale  of  an  estate  brmcaTwUh' 
before  a  Master,  and  one,  by  consent  of  all  parties  entitled  to  ^/^.^^' 
the  estate  (being  confirmed -tiie  best  Indder  by  authority  of  the  »Um  fAey  wUl 
court,  all  the  incumbrancers  agreeing  he  shall  be  purchaser)  gwing^  by  cetf 
takes  an  assignment  of  all  incumbrances ;  in  this  case  he  will  ^^^^^  ^^ 
be  a  creditor  of  the  mortgagor  for  the  whole  sum,  as  well  what 
he  paid  for  interest  due,  as  for  principal,  togetiier  with  in-  , 

terest  upon  the  interest,  their  consent  being  the  same  thing, 
as  if  they  had  been  made  parties  to  the  assignment. 

It  is  said,  that  in  Hilary  Vacation,  a  little  before  Easter  Fom^  $fdd 
Term,  in  the  86tii  &  27th  Car.  2.  (i),  the  Lord  Keeper  de-  ^Jk^t^^^ 
dared  it  should  be  the  rule  that  a  mortgagee,  on  his  mortgage  ^'''^*  V  moH- 
being  forfeited,  should  have  interest  for  his  interest.  fnud. 

Thus  (c),  where  a  mortgage  was  made  in  June,  1678,  for 
400/.  principal  money,  payable  at  the  end  of  five  years,  and 
interest  in  the  mean  time  half-yearly;  and,  about  two  months 
before  tbe  five  years  were  expired,  the  mortgagee  (no  interest 
having  been  paid)  assigned  the  mortgage  to  the  defendant  in 
eonrideration  of  5601.  being  so  much  due  for  principal  and  in- 
terest; the  question  was,  whether  the  interest  then  due  should 
carry  interest !    It  was  objected,  that  the  mortgagee  ought 

(a)  AikaJmnt  ▼•  JmuM,  S  Atk.  t71,  (6)  1  Ch.  Ca.  t58. 

ante,  908  c.  (c)  GkdMoii  v.  flimcJbmM,  t  Vera.. 

(m)  [S.  L.  infra,  pages  911,  if, '  155.  Hil.  1690. 
and  9St.^£tf.] 
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« 

not  to  hare  assigned  until  the  five  years  were  expred  (dc); 
sed  nan  aUocaimr,  for  the  mortgage  was  forfeited  long  before, 
by  non*paym«it  of  the  interest;  and  the  B60L  was  decreed  to 
be  paid,  with  interest,  from  the  time  of  the  assignment. 

h^mtuu  ml      ^^^  ^^^  '^  ^  ^^^^  made,  seems  to  have  been  Isid  aside 
mow  iwitreti nti  soon  afterwards;  for,  where  G.  (d)  in  1641,  made  a  mortgage 
rean^tktmgk ct  in  ^  of  lands,  woorth  about  801.  per  anmnnf  to  C.  to  secure 
MerwLe{j\    8O0L;  in  1652  the  mortgagee  took  possession,  and  in  1660 
[  911  J     devised  the  lands  to  A.;  in  1680  (which  was  five  years  after 
the  rule  above-mentioned  is  said  t6  have  been  made)  the  de- 
visee brought  a  bill  to  foreclose.    The  wife  of  the  mortgagor 
had  recovered  a  diird  part,  as  dower,  agaiost  die  mortg^^ee, 
so  that  the  profits  did  not  answer  the  interest  of  the  money, 
which  was  then  8  per  cent,  and  there  had  been  infiincies  on 
the  plaintiff's  part  for  several  years.    The  Master  of  the  Rolls 
decreed  the  plaintiff  to  redeem,  and  pay  8  per  cent.  oWy,  that 
being  then  legal  interest;  and  said,  that  though  the  profits 
were  not  sufficient  to  answer  the  interest,  yet  the  arrears  could' 
,  not  carry  interest,  although  the  costs  and  charges  must  (fid). 

InUrai  wMdi       A  Master's  report  (e\  computing  interest,  makes  that  in- 

Muitr^B  report  terest  principal,  and  to  carry  interest ;  for  a  report  is  as  the 

2J2||(^  **'  judgment  of  the  court,  and  ^pcunts  a  day  for  the  payment, 

carryiqg  on  interest  to  that  day;  and  the  parties  disobedience 

(ee)  [As  to  this,  lee  ante,  vol.  i.  (<M)  [S.  L.  as  to  costs  cariTiiig  in- 

p.  S7S.— £tf.]  terest,  infrm,  9fO,  1.--U.] 

(d)  Prodor  v.   Cowper^  Pro.  Ch.  (e)  Bocm  v.  CMk,  i  P.  Wins.  4rs. 

U6.  Trin.  1700,  [ct  vide  S.  L.  anU^  &  C.  Pne.  Ck.  500.    «  Eq.  Ca.  Abr. 

vol.  t  S91,  note  (P)^  and  infra,  pages  fiSO.  9.   Crrass  v.  flnaler,  ft  Ves.  Jan. 

919,  SO.— £tf.]  159. 


(V)  So  intetestwffl  not  be  allowed  en  arfeait  of  nwdnttiiaswr,    JTcUMv.' 

MeUiak,  14  Ves.  516.    As  to  eosts,  see  infra,  p.  991,  eC  seq.  in  tbe  text  and 

notes. 

JwdgmeHt  at         V^)  S.  t».  Gnenhf  v.  Bmm,  infra,  9St,  la  noHi.    A  jadgment  at  law  wOl 

lew  twm$  i»-    im^e  the  same  effeet  in  converting  interest  into  principal,  as  n  Mastei'e  repoii 

cM.       ''"**  compnting  interest  in  equity.    Thns,  where  upon  the  affirmance  in  error,  in 

the  Escheqner  Chamber,  of  a  judgment  In  an  action  on  a  promissory  note,  and 
also  on  a  special  igreement  made  by  the  defendant  to  replace  stock  in  the 
funds,  which  had  been  lent  him,  and  in  the  mean  dme  Id  pay  haif-yearlysums 
eqnal  to  the  dividends,  as  they  accrued,  the  verdict  comprising  interest  on  the* 
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to  the  courts  in  not  complying  with  the  time  of  pnyin^t, 
ought  to.  subject  him  to  interest  (x). 

But  the  report (/)  must  be  confirmed;  for,  where  A.  the     [  ?12  ] 
defendant,  insisted  that  800/.  was  owing  to  him,  and,  upon  the  bTcwjirmSS^ 
Ma$ter*s  reporty  only  180/.  appeared  due ;  the  court  ordered 
interest  for  that  spm,  from  the  time  of  confirming  the  report 
absolute,  and  noi  before;  because,  until  then,  it  was  not  any 
liquidated  fium. 

« 

Where  crediton  aie  decreed  to  be  paid  according  to  their  fM  eriate  be 

itmeitMt  to  paw 

priority,  if  the  estate  is  deficient,  the  {nrincipal  only  shall  bear  ou  tii«tMi- 
interest  after  the  jconfirmation  of  the  report  (g)  (y).  brwuitw. 

(/)  1  P.  Wms.  453.  480.    Kelly  ▼.  Wms,  S76.453. 480, 9Eq.  Ca.  Abr.530. 

Ij^  BeUm^    i  Bro.  P.  Cleos,  ib.  {g)  Neal  t.  AHwmey  General^  Mos. 

566*    sy €9.  Jan.  159.    Woi.t7*    Ai-  S47.    ilf^icf  v.  Pmpw,  iVea.  499,  [et 

ItrMy-GcMinal  T.  Brewgr't  G».  1  P.  vide  infra,  91S.--^.] 

note,  and  diTidends  on  the  stock,  np  to  the  time  of  the  Terdlct,  and  it  waa 
moved  for  interest  (not  for  ftirUier  dividends)  on  all  the  capital  sums  recovered, 
np  to  the  time  of  tlie  affirmance,  the  motion  was  allowed.  Dwyer  v.  Gtrrry, 
r  Ttont  14.  Bat  it  should  also  be  remarked,  that  the  Conrt  of  Exchequer 
Chamber  does  not  in  the  ordinary  exerclie  of  its  discretion,  give  interest  upon 
the  evidence  of  affidavit,  but  only  on  that  which  appears  on  the  record  to 
bear  interest    ilium,  ib.  S44. 

(X)  So  in  Perkym  v.  Baynfoii,  1  Bro.  C.  C.  574,  it  was  agreed,  by  the  couo-  Jntereai  aUow 
•el  OD  both  sides,  and  by  Mr.  Dickens  the  Register,  that  when  subsequent  ed  mi  whole 
interest  is  ^incted  to  be  computed,  it  is  the  coarse  of  the  court,  in  the  case  of  ^  ![^^^. 
a  mortgage,  to  compute  such  interest  on  the  prii^cipal  and  interest  reported  gage$y  contra 
duf ;  but  in  cases  of  bonds  or  legacies,  to  compute  it  on  the  principal  only.  ^  ^Jf^'  ^"^ 
The  ground  of  this  practice  of  allowing  interest  on  the  whole  sam  computed 
doe,  is,  that  the  party  comes  for  the  favor  of  the  conrt :  he  is  ordered  to  pay 
a  given  snm  on  a  certain  day,  and  if  he  does  not  lie  is  put  under  terms  of 
poyhig  what  wiU  indemnify  the  other  party  completely.    Bat  this,  as  before 
observed,  is  not  the  course  of  the  court  in  reference  to  a  bond ;  and,  there- 
fore, where  the  Master  of  the  Rolls  had  allowed  interest  on  the  whole  sum 
foond  doe  for  principal  and  interest  on  a  bond,  the  Lord  Chancellor  in  a 
recent  case  corrected  the  mistake,  which  he  said  was  liot  probably  brought 
nnder  the  considention  of  the  Master  of  the  Rolls.    Tunur  v.  IWntr,  1  Jac. 
Sc  Walk.  47. 

(Y)  The  general  rule  is,  that  interest  will  be  allowed  on  the  consolidated     [  91S  *  ] 
iom,  though  port  of  it  be  in  respect  of  costs  {Bickham  v.  CroeSf  %  Ves.  471) 
fWnn  the  time  the  report  is  confirmed,  and  the  principal  will  carry  interest 
fcom  t|ie  date  of  the  report  np  to  the  time  of  its  confinbatton.    J4ce6  v.  Suffolkf 
Most  ST;  et  vide  the  preceding  note. 
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intertM  mI  «)-  And  although  the  report  be  confirmedi  yet,  if  the  sOk  hH 
iMere^  mTa  ^^'  ^  ^^>  '^^  ^^^  ^  foredoaei  interest  shall  not  carry  in- 
mh^  iluT  *®'^^*»  ^^  there  be  other  mortgagees,  and  bond  creditors, 
martgtigeet  of   parties  thereto. 

Thus  (A)  where  the  plaintiff,  a  mortgagee,  brought  a  bill, 
in  conjunction  with  several  bond  creditors,  against  the  h^  at 
law  of  the  mortgagor,  for  a  sale  of  the  mortgaged  premises, 
and  had  a  decree  accordingly,  with  a  direction  to  pay  the 
mortgagee  his  principal  and  interest,  in  the  first  place  the 
Master  made  a  report  of  a  stated  sum  due,  which  was  con- 
firmed; the  mortgagee  then  moved,  that  the  Master  might 
compute  subsequent  interest  and  costs  upon  the  sum  reported 
-due.  There  was  not  near  enough  arising  from  the  sale,  to  pay 
the  second  mortgagee  and  the  bond  creditors.  The  rest  of 
the  creditors  and  the  mortgagor  -opposed  this  motion,  and  en- 
deavoured to  shew  a  difference  between  the  present  bill  and  a 
bill  of  foreclosure,  insisting,  that  in  the  latter,  the  court  directs 
the  Master  to  allow  subsequent  interest  upon  the  sum  reported 
due,  because  it  is  a  compensation  to  the  mortgagee  for  being 
kept  out  of  his  money,  by  the  court's  allowing  time  to  the 
mortgagor  to  redeem ;  but  that  here  a  sale  was  directed  in  the 
first  instance,  and  the  interest  of  the  other  creditors  was  con- 
cerned ;  therefore  U  would  be  hard  to  give  nUereti  upon  in- 
ierest  in  favor  of  one  creditor  to  the  prejudice  of  the  reH. 
And  the  Lord  Chancellor  allowed  the  distinction,  saying,  that 
it  would  be  rather  too  much  to  give  such  an  advantage  to 
the  mortgagee  over  the  rest  of  the  creditors,  especially  as  the 
mortgage  carried  5  per  cent,  and  proposed  to  the  counsel,  that 
firom  the  time  of  the  Master's  report  bdng  confirmed,  it  should 
carry  only  4  per  cent,  in  which  the  plaintiff  acquiesced. 


BtO  prtyinfe 
•mle^md  Ml 
•fforeelontre 
dUHngmsked, 


[913] 


Intertii  9m  In-  Where  the  court  enlarges  th^  time  for  a  mortgagor  (•),  or  a 
V  time  for  re-  9ubsequent  mortgagee,  that  is  a  favor,  for  they  would  odier- 
^r^BdbM caSt. '^'^  be  foreclosed,  and  it  is  but  just  and  reasonable  tbey 

should  pay  for  it,  and  that  the  first  mortgagee  should  be  no 
loser  thereby;  therefore,  if  on  a  bill  to  foreclose,   principal. 


(k)  H9M$  T.  HmriSf  3  Aik.  7f  f .         S4€,  t47,  [et  vide  BicUum  ▼.  CVmi, 
(0  Ned  ▼•  AUmte^'Genenlf  Mos.     S  Vet.  471.— £tf.]  , 
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iaterest^  andcosts/  are  lamped  into  one  sum  by  a  Master;  if 
the  mortgagor,  or  a  puisne  mortgagee,  pray  longer  time  to 
rede^a,  they  always  pay  interest  for  the  whole  sum* 

It  seems,  in  general,  that   an    account  (though   before  a  c^idfMt  •«  «e» 
Master)  against  an  infant,  on  a  bill  to  foreclose,  shall  not  JJ^, 
carry  interest  on  interest 

So,  upon  a  bill  (k)  being  brought,  that  an  in&nt  might 
mieem  a  mortgage,  or  be  foreclosed;  upon  the  hearing  it 
was  decreed  to  an  account,  and  that  the  infant  should  ]>ay 
what,  was  reported  due,  unless  he  shewed  cause  to  the  contrary 
within  six  months  after  he  became  of  age.  A  report  was 
made,  and  confirmed,  of  9600/.  due ;  and,  upon  a  subsequent 
order  being  made  to  compute  interest  from  the  report,  the 
Lord  Keeper  doubted  whether  interest  ought  to  be  allowed 
for  the  interest 


And  I  should  apprehend  that  in  such  case  (2),  generally  RmammftrwM 
speaking,   interest  upon  interest  ought  not  to    be  allowed  urat  «m  tn* 
against  an  infant ;  because  one  ground,  upon  whidi  the  court  ^^  v«rfw* 
turns  the  interest  into  principal,  is  by  way  of  inflicting  punish*  rtUff, 
ment  on  the  mortgagor  for  non-performance  of  his  contract, 
which  motive  ought  not  to  operate  against  an  infant.    For  the 
same  reason,  on  which  the  court  indulges  him  with  the  privilege 
of  shewing  cause,  after  he  comes  of  age,  namely,  his  pre^ 
9umed  incapacity  in  the  management  of  his  affiurs,  which 
discharges  him  from  any  consequences  incurred  by,  or  penalty 
inflicted    on,    the    ground  of  negligence,    operates   equaDy 
against  loading  him  with  compound  interest  upon  an  account, 
when  it  may  be  presumed,  that  the  like  imbecility,  which  in- « 
duces  the  court  to  indulge  him  with  an  opportunity  of  shewing 
cause  against  a  decree  of  foreclosure,  or  other  decree  chang- 
ing his  estate,  likewise    occasions  the    non-payment  of  the 
interest  (m). 

(fc)  Bonnet  ▼.  Edwvdi,  S  Vera.  S9f .  (»)  Et  vide  the  case  of  Xr  Red- 
'  (I)  Litt  lee.  40f ,  3, 4.  Ld.  Rayio.  mond  Evenard  r.  JSIu.  Aittm,  S  Bro. 
15.    OUb.  Tea.  3t.  P.  C.  56.    IS  Via.  Abr.  115.  Cm.  47. 


914      -  CHAP.  XIX.  QF  THE  PAYMBNT  OV' nVTERBST 

If  infant  he         And  if  the  decree  were,  that,  on  noii-payment  of  what 
thit^  a  stnmger  fihould  be  reported  due,  the  mfant  should  be  foreclosed,  unless 
^iwTuiierut  ^^^^e  were  shewn  to  the  contrary  withm  six  months,  &c.  the 
on  interest.       case  would  be  still  stronger  against  allowing  interest  upon  in- 
terest.   First,   because,   by  such  decree,  the   mortgagee  has 
the  penalty  which  he  annexed  to  the  non-performance  of  the 
contract  by  the  mortgagor,   namely,  the   estate    discharged 
from  the  condition.     Secondly,    because  one*  ground    upon 
which  the  court  turns  the  interest  into  principal,  is  as  a  recom- 
pence  to  the  mortgagee  for  the  delay  he  receives,  by  reason 
of  the  indulgence  given  by  the  court  to  the  mortgagor,  in 
allowing  time  for  redemption,  which  reason  does  not  apply 
here;  as,  in  the  case  of  an  infant,  the  foreclosure  taked  place 
immediately,  but  subject  to  be  opened  within  six  months  after 
he  attains  his  age,  if  the  infant's  defence  be  mistakjen,  or  there 
be  any  irregularity  on  the  part  of  the  mortgagee.. 

Bm*  VWant  he      But  here  we  must  remark  an  exception  to  this  rule,  as  to 

j^tttniwyfoot  of 

acnwftf  Witt     infants,  where  an  aceouni  and  report  are  taken  and  made,  in 

a  cause  where  an  infant  is  plaintiff  \  for  there  the  siun  will 
bear  interest  firom  the  foot  of  the  account;  nothing  bemg  more 
t^rtain,  or  established,  than  that  a  minor  is  bound  and  con- 
cluded tiiereby,  uidess  he  shew  firaudi  (ht  error  to  his  prejudice ; 
for  it  would  not  only  be  inequitable,  but  unreasonable,  to  take 
firom  suph  drfendant,  the  ben^t  of  making  use  of  those  pro- 
-CQedings,  which  he  is  forced  into  by  the  infant,  and  thereby  to 
:8ubject  him  to  the  difficulty  and  ezpenee  of  taking  a  new 
account. 

t  Thus,  where  Thomas  Odell,  an  infant  (n),  to  whom  the 
^  equity  of  redemption  of  a  mortgage  for  years  descended  on  the 

.  death  of  his  father  (who  had  exhibited  his  biD,  in  the  Court 
of  Exchequer  in  Ireland,  against  the  mortgagee  and  his 
assignee,  to  redeem  the  premises,  and  for  an  account  of  the 
money  due  on  the  mortgage)  filed  his  bill  of  revivor ;  the 
cause  was  heard,  and  the  court  decreed,  that  it  should  b^ 
referred  to  the  Remembrancer  to  state  and  settle  an  aooount». 

(n)  BMkm  Y.  (MeU,  an  Infanti  and  Bimtamce^  his  goardimi/  4  Bro.  P.  C, 

447. 


httrvdereat. 
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who  made  Us  report,  that  18832*  18«.  was  due  for  prmdpal  Baddam 
and  iiUerett,  which»  there  beiiig  no  objections  made,  or  excep*  od^ 
tions  taken  thereto,  was  absolutely  confirmed.  And  the  cause 
conung  on  for  farther  hearing,  it  was  decreed,  that  upon  the 
morlgagor's  paying  the  sum  of  1888/.  18«/  so  reported  due, 
with  imiereti  Jbr  the  same,  team  die  time  of  the  report  being 
confirmed  abeoimie,  the  prramses  shoidd  be  re-conyeyed,  and 
all  bonds  and  securities  delivered  up. 

Afterwardsii  Odd  negleeting  to  pay  the  money  reported 
due  or  any  interest  for  the  same,  the  mortgagee,  who  had 
likewise  had  a  siiit  depending,  filed  an  amended  and  supple-  . 
mental  bill,  in  order  to  have  the  benefit  of  the  decree,  by  a 
sale  or  absolute  foreclosure ;  and  therein,  in  regard  the  account 
of  what  was  due  on  die  said  mortgage  had  been  stated  in  die 
former  cause,  prayed  to  have  the  benefit  diereof,  and  diat  the 
account  should  be  taken,  in  his  presait  suit,  on  the  foot  of  the 
report  or  decree  made  in  die  fonner  suit. 

To  thb  bill  Odell  put  in  his  answer,  and  thereby^  amongst 
other  things,  admitted  the  fonner  report,  decree,  and  proceed* 
ings ;  but  insisted  diat,  apprehending  he  was  much  aggrieved 
by  diose  proceedings,  he  chose  to  have  his  bill,  upon  which 
die  said  decrees  were  made,  dismissed  rather  than  submit 
diereto. '  Afterwards,  die  cause  came,  on  to  be  heard,  when 
die  court  declared,  diey  were  of  opinion  diat  the  defendant, 
the  minor,  was  not  to  be  concluded  by  the  account  taken  in 
the  said  former  cause,  but  diat  die  plaintiff  was  entided  to  an 
account,  as  between  mortgagor  and  mortgagee;  and  dierefore 
decreed,  diat  it  should  be  referred  to  die  chief  Remembrancer, 
or  his  deputy,  to  audit  and  state  an  account,  between  the 
plaintiff  and  defendant,  on  the  foot  of  the  mortgages  and 
securities  in  the  pleadings  mentioned,  in  which  account  bodi  , 
parties  were  to  have  all  just  aDqwances. 

From  this  4ocree  die  mortgagee  appealed,  insisting,  diat 
the  infant  ought  to  be  concluded  by  the  accoimt  taken  in  the 
former  cause,  on  a  bill  originally  brought  by  his  fadier,  revived, 
and  carried  on  by  himself,  confirmed  by  subsequent  orders  of 
the  -court;  and  signed  and  inrolled;  and  that  he  ought  not  to* 
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be  permitted  to  wave,  or  vary  the  same,  espedaUy  when  neP 
ther  fraud  nor  error  in  the  aocoont  were  even  sui^^ested. 

And  8o  it  was  adjudged,  as  to  that  point,  and  the  decree 
reversed ;  and  it  was  farther  ordered,  that  the  account  taken 
upon  the  former  decree  should  stand,  with  Uberty  for  the  infiBuit 
to  surcharge  or  falsify  the  same ;  and  that,  in  case  of  any  sur^ 
charge,  or  falsification,  the  Remembrancer  should  deduct  so 
much  as  ought  to  be  deducted  on  account  thereof;  and  that 
die  Remembrancer  should  carry  on  the  account  of  die  #irife- 
queni  iniere^i,  /ram  the  time  qf  the  eanfirmaiion  of  lie  former 
report,  for  the  sum  thereby  reported  due,  after  such  deduc- 
tions made  thereout  as  aforesaid. 

[  916  ]  So,  likewise,  a  distinction  is  made  (o),  where  an  infant  con- 
^|^r|^^.  cemed  agrees  to  aUow  interest  or  interest,  and  a  benefit 
muo'.  Agree-  accrues  to  him  thereby,  and  it  would  be  unjust  to  take  it  from 
to  pti^iMterett  ^^^  mortgagee ;  for,  in  such  case,  it  shall  be  allowed ;  -  as  the 

^tjfar*^'  ^^'  ^^  ^^  ^^^^^'^  ^^  ^^^  ^^  protects  the  imbecility  and  indis- 
cretion of  infants  firom  injury,  through  their  own  imprudence^ 
oiables  them  to  do  binding  acts  for  their  benefit,  and,  with- 
out prejudice  to  themselves,  for  the  benefit  of  others ;  for  the 
end  of  the  privilege  being  their  protection  to  that  object,  all 
the  rules,  and  their  exceptions,  must  be  directed ;  and  not  to 
give  such  acts  stability,  would  be  turning  their  privilege  of 
infiuicy  against  themselves. 

Thus  where  J.  S.  mortgaged  his  estate  to  C,  and  dien  died, 
leaving  D.  his  daughter  and  heir,  who  was  an  in£uit,  and  had 
nothing  to  subsist  on  but  the  rents  of  the  mortgaged  estate  (p). 
The  mortgage  having  been  suffered  to  run  in  arrear  three  years 
and  a  half,  C.  grew  uneasy  at  it,  and  threatened  to  enter  on 
the  estate,  unless  his  interest  might  be  made  principal ;  upon 
which  D.'s  mother,  with  the  privity  of  her  nearest  relations^ 
stated  the  account;  and  D.  being  then  near  of  age,  signed  it, 
and  it  was  admitted  to  be  fair.  It  was  resolvedj,  by  the  court, 
that  though,  regularly,  interest  should  not  carry  interest  against 

(•)  Co.  14  tt.  171  b.  ITS  a.  315  a. 

0»)  £«rl  qf  Ckuier/Uld  ▼.  Lady  CrmMftttf  1  Eq.  Ca.  Abr.  SSr,  pi.  1. 
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an  infant^  ytet,  in  some  cases,  and  upon  some  drcumstanees,  it 
would  be  injustice,  if  inte^st  should  not  be  made  principal ; 
and  the  rather,  in  this  instance,  because  it  was  for  the  infSmt's 
benefit,  who,  without  this  agreement,  would  haye  been  desti- 
tute of  subsistence. 

Besides,  in  this  case  (9),  the  mortgagee  might  have  bbtained  MoHgugmm^ 
immediate  jmyment  of  principal  and  interest,  by  exmbitmg  his  paymetu  «r 
bill  to  compel  a  sale  for  payment  of  debts. 

But  in  general,  interest  shall  not  carry  interest  upon  a  mort^  ^^^HfJf^ 

^  "111*  i^   cowo€Ttid  vn0 

gagor's   signing  an  account  (r)  whereby  he  admits  so  much  priMeifal  ^. 
due  for  interest ;  because  that,  of  itsc^,  does  not  shew  any  jJ^^f^^rtMfc 
agreement  or  intent  to  alter  the  interest,  or  nature  of  that  part  ««»«»<. 
of  the  debt,  or  to  turn  it  into  principal;  nor  does  it  appear 
to  have  ever  been  so  determined ;  for  it  seems  that,  to  make 
interest  on  a  mortgage  principal,  it  is  requisite  there  should 
be  a  writing  signed  by  the  parties,  the  estate  in  the  land,  being 
to  be  charged  therewith  (z). 

Lord  Keeper  North  was  of  opinion,  in  the  case  of  Howard  jj-^^  ^^^ 
¥•  Harris,  that  if  there  were  a  covenant  in  the  mortgage-deed  iereu  tfhr«fi 

(9)  Infra,  [try  p.  1016.— £rf.] 

(r)  Bnwn  n  BctIbAom,  1  P.Wint.65f.   Ante,  901,9. 


(Z)  This  writing  in  practice  Msnniet  tbe  fonn  of  a  deed  of  further  charge,  Pndki. 
whereby  it  is  particularly  agreed  that  the  interest  shall  be  converted  into 
principal,  and  the  whole  snm  carry  interest.    See  the  form  of  sndi  a  deed  in 
the  Third  Volume. 

The  latest  case  on  allowing  interest  on  interest  is  that  of  SaekHt  v.  BomuH,  Sievnd  rnori* 
4  Madd.  Rep.  58 ;  where  the  defendant  mortgaged  certain  premises  to  one  ^l^^gL^a^ 
Brooman,  to  secure  7301.,  and  mterest  at  5  per  cenU,  payable  half-yeariy.  inUntt  wjtrtt^ 
Subsequently  to  the  mortgage,  Tarions  dealings  and  transactions  took  place  "^^^^^[^^ 
between  the  parties,  and  on  the  13th  March,  1804,  another  mortgage  was  ^^  su  jli^-.- 
taken  from  Bassett  by  Brooman,  for  l,SO0/.,  which  sum  was  composed  of  the  Q».  if  ucond 
principal  and  interest  due  on  the  first  mortgage,  and  uUereit  upom  tke  inierett  *'^'!ff!^L^^ 
4hie.    The  Master  by  his  report,  considered  this  second  mortgage  as  founded 
in  nsnry  and  Toid.    To  this  report  exceptions  were  taken;  sind  the  Vice  Chan- 
cellor thought  it  a  proper  question  for  the  consideration  of  a  court  of  law.    Ha 
therefore  directed  the  exceptions  to  stand  over  until  the  question  of  usury 
had  been  tried  at  law,  in  an  action  by  Clie  mortgagee,  on  the  covenant  in  the 
f eeond  mortfsge  deed. 
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dttmed^  whert  for  (>ayment  of  the  interest,  upon  which  an  action  of  debt 
l^'.'L!^  would  lie,  the  court  would  allow  interest  on  interest,  though 
vurtgagei  May  no  account  waa  taken  before  a  master  («)•  In  that  case  a  mort- 
/or  a  breach  gage  for  lOOO/.  had  been  made  [of  a  reversion  in  fee  expectant 
Ta).  ^"^'*    on  a  lease  for  three  Kves,  in  which  lease  a  rent  of  7L  10*.  only 

was  reserved,]  and  in  the  deed  there  were  covenants  for  jmy- 
tnent  of  the  prindpal  and  60L  per  amwm  interest  [half-yearly. 
At  the  time  of  filing  the  bill  an  arrearage  of  ten  years  interest 
had  accrued  due  (m),]  and  it  was  urged,  that  the  mortgagee^ 
against  whom  the  bill  was  exhibited  to  redeem,  ought,  in  this 
case,  to  have  interest  upon  interest,  otherwise  he  would  be  a 
greater  loser*  To  which  it  was  answered,  that  the  bill  had 
been  filed  six  years,  and  that  the  mortgagee  had,  by  answer^ 
opposed  the  redemption,  and  therefore,  from  that  time,  he 
had  no  pretence  for  an  allowance  of  interest  for  his  damages ; 
and  that  it  was  never  known  in  the  court  that  interest  upon 
interest  was  at  any  time  allowed  in  such  case.  But  the  Lord 
Keeper  was  dearly  of  opinion,  that  as  to  so  much  interest  as 
was  reserved  in  the  body  of  the  deed,  that  should  be  reckoned 
principal ;  for  it  being  ascertained  by  the  deed,  an  action  of 
debt  would  lie  for  it,  and  therefore  it  was  reasonable 
that  there  should  be  damages  given  for  the  iKm-pay- 
ment  of  that  money.  As  to  what  had  been  urged,  that 
this  had  never  been  practised,  and  there  was  not  any 
[  918  ]  such  precedent  in  the  court,  and  that  if  this  were  to  be 
established  for  a  rule,  every  scrivener  would  reserve  all  his 
interest  half-yearly,  firom  time  to  time,  as  long  as  the  money 
should  be  continued  out  upon  the  security,  which  would  be  to 
change  the  law  and  practice  of  the  court,  and  make  all  mort«* 
gagors  pay  interest  upon  interest ;  the  Lord  Keeper  said,  that 
he  was  dear  in  the  distinction  between  debt  and  damages,  and 

(i)  Hewmrd  v.  Hwrriif  ft  Cb.  Ca.  (ft)  [Theae  correctioiif  are  antbo* 
147  to  150.  &  C.  iVeni.  194.  iVent  riied  by  Vernon's  Report  and  Cban-* 
864.    Ante,  6S4.  eery  Cases.— £tf.] 


C«ft  in  Uxt  M      (A)  Thb  oase  is  clearly  not  law ;  it  was  oTer-mled  in  effect  very  sliortly 
^mtk»rUff.  nfVer  ito  decbioo,  by  the  Master  of  the  Rolb,  In  Prodor  v.  Cowper,  inAra, 

919,  SO.  and  snpra,  910,  and  has  ever  since  been  considered  as  of  no  authority. 

The  learned  aathor  laises  a  distinction,  in  the  next  page,  whereon  he  imaginos 

this  determination  may  be  sostaiued ;  bot  the  case  is  irreoo^erably  lost  by  the 

assent  of  both  reason  and  authority. 
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he  saw  no  inconvenienoe  that  eoald  ensue ;  it  would  serve  only 
to  quicken  men  to  pity  their  jUst  debts.  And  it  was  decreed 
accordinglyi  that  after  a  deduction  of  the  yearly  rents  of  the 
mortgaged  premises  out  of  the  60/.  a  year,  payable  for  the 
interest^  the  defendant  should  be  allowed  interest  (b)  for  the 
residue  of  the  said  60/.  a  year,  for  which  the  mortgagee  might 
have  sued  at  law  and  recovered  damages,  - 

But  here  we  must  attend  to  the  distinction  between  the  last  Dtofacflq  ^ 
easei  where  the  security  for  the  interest  rested  in  eo0afMiii/oiify(c)|  223; 
and  the  ordinary  cases,  where  the  rents  of  the  mortgaged  pre- 
mises are  suiBcient  to  pay  the  interest,  as,  if  this  determination 
be  according  to  law,  it  appears  to  me  it  must  have  turned  upon 
that  point;  for  it  is  certain,  that,  in  general,  an  agreement 
made  at  the  time  of  the  mortgage  (and  a  covenant  in  truth  is 
no  more  than  an  agreement)  will  not  be  sufficient  to  make  fiitiure 
interest  principal,   such  terms  being  considered  as  carrying 
somewhat  of  fraud  with  them  $  not  such  fraud  as  is  properly 
deceit,  but  sueh  proceedings  as  lay  a  particular  burthen  and 
hardship  upon  a  man ;  and  against  which,  therefore,  a  court 
of  equity  reheves. 

Thus,  where  Y»  made  a  mortgage  to  O.  with  a  proviso,  tiiat  Agreemat*  a 
if  the  interest  was  six  months  in  arrear,   then  it  should  be  ^SlwiilnS^ 
accounted  principal  and  carry  interest  (/) ;   Lord  Oiancellor  *•  ««"wr«  iii- 
Cowper  decreed  the  clause  to  be  vain  and  of  no  use^  for  that  opii. 
an  agreement,  fiuide  at  the  time  of  the  mortgage,  would  not  be 
suiBcient  to  make  future  interest  principal,  but  it  was  requisite 
that  interest  should  be  first  grown  due,  when  an  agreement 
concerning  it  might  then  make  it  principal  (n). 

(0  L»rd  OuhUoH  ▼.  Lvrd  Yarwumih,  9m<  ?.  DoffciPMd,  Ca.  tenp,  Ttdb.  40, 

'8alk.449,  et  Tide  fimufmy  ▼.  Afortf-  and  1  Atk.  304,  305,  [and  see  this  law 

er^j  Mos.  f47,  et  Meer^9  mm,  before  acknowledged,  £»<  India  O.  ▼.  Jl« 

Xord  HarcoQit,  mentioned  in  Botim-  lmw,'lStra.  I7l.*-£d.] 


(B)  Whence  it  may  be  inferred  that  the  mortgagee  was  In  receipt  of  Uie 
reserred  rent,  though  that  fact  does  not  appear  on  the  reports. 

(C)  Quan  Uie  accuracy  of  this  statement,  as  all  the  three  reports  agrea 
that  there  was  a  mortgage.  It  is  hnpossible  to  support  the  case.  It  has  been 
long  since  OTer-roled.    See  ante,  p.  917  a,  n.  (A). 

(D)  Bat  sach  an  agreement  wUl  not  be  nsarions  at  law,  though  it  be  not  Agretmenl  ai 
^altowed  in  eqnity ;  as  whertt  the  coadition  of  a  bond  was  for  payment  of  <<"m  ^  mrt* 
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Inoreii,  Vam-  And  80  was  it  likewise  held  in  the  case  of  ThomMB  r. 
prheiJS^^musi  ^^^^  (*')  [^^^  ^  interest  be  turned  into  principal]  it  must  be 
MM/dr^rrM-  on  tifair  agreemeni;  and  [it was  in  that  case  said,  that  such 

agreements  were  seldom  entered  into,  unless]  on  the  advance 

(it)SAtk.3d1. 


gtig€  i0  eoweri  tool,  with  interest  ^t  &Lper  cent,  on  payment  of  f02.  yearly,  by  ibor  quarterly 
'"^f]?^  **^V.  payments  of  51.  each,  nntii  the  whole  shoold  be  paid,  and  an  agreement  was 
^l^nrnot       indorsed  thereon,  '<  that,  at  tlie  expiration  of  eaeh  year,  the  year's  interest 
MMry,  though    dne,  should  l>e  added  to  the  principal  snm ;  and  then  the  SOI.  received  dnrinf 
cMg^mtv*  M    11^^  coarse  of  the  year  to  be  deducted,  and  the  balance  to  remain  as  principal ; 
and  so  continue  yearly  until  both  principal  and  interest  should  be  ftilly  paid.** 
This  bond  and  indorsement  were  held  not  to  be  usurious.    Le  Grwige^*  J9<e- 
mUtMf  4T*R.  613;  an  abjudication  which  was  affirmed  in  tlie  Exchequer 
Chamber,  S  Hen.  Hi.  144.    S,  C.  6  T.  R.  367.    And  though  Lord  Manners,  in 
CtoMtniy  t.  LMtouehe^  1  Ball  &  Bea.  430,  appears  to  be  of  a  different  opinion 
when  he  admits,  that  if  an  agreement  to  turn  interest  into  principal  constitute 
part  of  the  original  contract,  It  will,  according  to  Bo»anqwt  ▼.  Dmthwood^  Ca« 
temp.  Talb.  37,  be  usurious  and  oppressive,  yet  it  is  obserrable,  tliat  no  such 
point  occurred  fai  Bomnqut  ▼•  Doihwood^  to  which  the  doctrine  under  con* 
sideration  can  accord.    The  agreen^ent  in  that  case  was  for  10  per  ctai.  by 
letter  and  bond,  subsequently  to  the  original  contract,  which  was  obviously 
usurious,  without  reference  to  the  point  of  compound  interest  which  did  not 
arise  throughout  the  case.    But  the  reason  why  courts  of  equity  wiU  not  allow 
agreements  i,  priBri  for  the  annual  conversion  of  interest  into  principal,  are, 
we  have  seen,  (ante,  vol.  L  p.  154^  note  (!>),)  1st,  because  a  mortgagee  cannot 
originally  stipulate  for  a  collateral  advantage ;  and  Sd,  because  it  has  a  ten* 
dency  to  usury  although  it  be  not  usury  in  itself.     Chambere  v.  GoUwiuy 
9Ves.  f71. 
Cf  compmmd         After  an  acquiescence  in  accounts  annually  Aimished  by  bankers,  an  agree- 
iniereet  belufeen  nent,  that  the  balance  of  principal  and  interest  shaO  bear  interest,  will  be 
merehoKii.         presumed.     Ckme0rtff  v.  I^oudks^  ubi  sapnu    But  ikU^  though  allowed  in 

transactions  between  bankers  and  merchants,  is  never  applied  to  a  case  of  real 

security.    Bcvra,  Ex  partem  9  Ves.  it4,  where  It  was  held,  that  notwithstanding 

compound  interest  could  not  be  taken  under  an  antecedent  contract,  yet  that 

accounts,  iiUer  mcrcoloret,  might  be  settied  even  half  yearly,  with  agree* 

ments  that  the  balances  shall  cariy  interest ;  et  vide  S.  L.  ante,  908,  note  (T). 

jTrnbiI  /rr  W*      ^^  ^®  principle  of  acquiescence,  it  was  in  one  case  held,  where  interest 

jMys  ^f^*^  ^*  had  for  a  lengtli  of  time  been  paid  on  a  consolidated  sum  of  principal  and  In* 

mmof  orindpmt  t^'^*^  ^^^  >ui  agreement  of  consolidation  should  be  presumed,  whldt,   in 

oad  ifderetty      some  measure,  contravenes  the  general  rule,  that  interest  cannot  be  oonverted 

/er  iweM^-tix ^  ^^  principal  without  an  express  agreement.    The  case  was  this :— 4n  178(V 

nutd  t9  hun     *  decree  was  pronounced,  declaring  the  snm  reported  dne  by  judgment,  and 

i«l€rfsi  iaU9      another  sum  for  interest  thereon,  to  be  a  charge  on  the  tends :  and  a  sale  in 

Smn!  •  isSeA    ^^^  months  was  directed,  if  the  sums  were  not  then  paid.    The  tenant  for 

kinie  remoM^^    life,  against  whom  this  decree  was  made,  regularly  paid  the  interest  on  the 

^sr^»Mii«  consolidated  sum  down  to  1806|  when  he  died.    The  remainder-man  riefuse^ 
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ef  fresh  money,  [and  even  then  that  it  was  reckoned  a  hard- 
ship on  the  mortgagor  and  an  act  of  oppression ;  except  when 
iheie  were  great  arrears  (s).] 


to  pfty  Interest^  on  the  interest  included  in  the  former  report,  and  insisted  on 
credit  lor  the  snms  that  had  been  paid  by  the  tenant  for  life,  so  far  as  they  ex- 
ceeded the  Uiterest  of  the  principal  sum,  in  liqoidation  of  it.    The  present 
bill  was  filed  to  carry  the  above  decree  into  execution.    An  account  waji  di- 
rected on  the  foot  of  it,  and  the  Master  allowed  interest  on  the  consolidated 
sum,  to  which  an  exception  was  taken.    Lord  Manners  said,  that  in  1780,  the 
principal  and  faiterest  was  ascertained,  and  a  sale  decreed  to  be  had  in  three 
months ;  bat  the  owner  of  the  property,  being  tenant  for  life,  kept  down  the 
interest  tUl  1806,  wben  be  died.    His  Lordship  would  from  this  infer  an  agree- 
ment between  the  creditor  and  the  debtor  to  this  effect :  '<  If  you  will  forbear 
to  enforce  a  sale  I  will  pay  you  interest  {*  and  the  reiAainder-man  mast  be 
considered  a  party  to  such  agreement.    The  exception  was  over-ruled,  and 
the  Master's  report,  giving  interest  on  the  consolidated  sum  before  decreed, 
confirmed.    Af^CcrtAy  v.  Lsrd  LmiiUff^  1  Ball  A  Bea.  376. 

(E)  The  case  of  T&omikJU  v.  Emms,  is  also  reported  ui-9  Mod.  SSS,  which,     [  920*  1 
with  the  report  in  Atkyns,  sanctions  the  above  corrections  within  brackets.  0/ r0t$  ^f  ta- 
The  same  case  also  furnishes  authority  for  the  position,  that  where  interest  is  j^i^'J^^Jrl^ 
commuted  into  principal  it  will  carry  interest  according  to  the  rate  which  the  jnio  prtiidpal. 
principal  previously  bore ;  as  if  it  be  at  4  per  eenU^  the  interest  on  the  interest 
which  has  l>ecome  principal,  will  be  computed  at  4  |Mr  ceni.  likewise.    But  if 
money  be  lent  at  4  p0r  eful.,  and  on  a  future  advance  the  arrears  of  interest 
are  converted  into  principal  at  ItacfiU  interest,  the  interest  thus  become  principal 
will  bear  interest  at  5  per  cent,  (3  Mod.  333) ;  for  where  a  sum  is  by  a  written 
undertaking  agreed  to  be  paid  at  a  day  certain,  interest  at  5  per  cent,  is  allowed 
at  law.    Shek  v.  LmmU^  3  Taunt.  159.    And  the  Master  of  the  Rolls,  in  a 
recent  case  said,  it  would  be  ridiculous  to  have  a  different  rule  in  equity.    See 
Vplmi  V.  Ferrenf  5  Ves.  803 ;  aliio  Parker  v.  /fitfcAtasM,  S  Yes.  135 ;  and  Far' 
reet  v.  EUoet^  4  Ves.  497 ;  et  vide  post,  page  9S1,  note  (H).     Four  per  cent* 
liowever,   is  the  usual    rate  of  interest  in  a  Court  of  Equity,  more  may 
certainly  be  given,  and  sometimes  is,  under  particular  circumstances,  but  if 
more  be  sought,  the  party  must  shew  himself  to  he  witiiin  the  circumstances 
and  principle  of  the  excepted  cases  in  which  that  higher  rate  of  interest  has 
been  allowed  by  the  Court.    IS  Price,  369.    If  a  debt  be  agreed  to  be  paid 
Ht  a  certain  day,  the  rate  of  interest  will  be  51.  per  ceai.  from  the  demand. 
Vjpiom  V.  Ferrer$9  5  Ves.  803.    Ijmtdm  v.  CMmm^  17  Ves.  «7. 

A  note  payable  at  a  day  uncertain  on  a  shop  debt  carries  no  interest,  Wht^  debit 
Pmrker  v.  HafcAtnsoii,  3  Ves.  135,  unlew  there  be  some  particular  ground  for  it ;  ^^^  talsrssf • 
as  where  the  debtor  has  done  something  treating  the  debt  as  a  specialty,  such  as 
including  it  in  a  schedule  annexed  to  his  will  or  to  a  trust  deed.  Stewart  t, 
NobU^  Vem.  Se  Scriv.  5S8.  BarweU  v.  Ptrker,  t  Ves.  364.  But  generally  the 
mere  direction  by  deed  to  pay  debts,  does  not  infer  either  contract  or  trust  to 
pay  interest  upon  debts  by  simple-contract,  nor  does  a  debt  by  simple-contract 
carry  interest  because  provision  for  Its  discharge  is  made  by  a  deed  of  trust ; 
'  such  a  deed  per  se  does  not  import  contract  or  trust  for  the  payment  of  hi-  . 

I 
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Iniere$i  m  or-  Intetest  upoii  int^P^st  wi&  never  be  aDowed  (a?),  becaiise  vib^ 
"h^r^hih  terestbinarrearfi^^tfaeiiioftgagebpaidoffi  O.  in  1741^ 
jJ3^  *^;  made  a  mortgage  in  fee  for  300L  to  C,  rf  lands  worA  about 
mter  iome,  by  SQL  per  annum  (y).  In  16dS  the  mortgagee  took  possession, 
»M<  coiif  »w«  and,  in  1660,  devised  the  lands  to  E.  In  1686  the  devisee 
^Xtfitrtmrf-  brought  a  bill  to  foreclose,  to  which  the  defendant  pleaded  i^ 
^*  setdemeiit  -pnor  to  the  mortgage,  but  that  was  found  fraudu* 

lent;  and  the  wife  of  the  mortgagor   had  recovered  a  diird 
part  of  the  estate  as  dower  against  the  mortgagee,  whereby 

(«)  «  Atk.  SSl,  et  vide  Pre.  Ch.    •     (y)  Procttr  ▼.  Cowper,  Pre.  Ch.  116. 
116.  [9.  C.  ante,  910.— Ed.] 

terett,  especially  where  tbe  ereditbn  have  not  signed  the  deed,  and  no 
agreement  is  made  to  charge  the  land  and  discharge  tlie  person.  HomiUon 
T.  Heufhiont  9  Bllgh,  170.  Yet  if  a  man  devise  his  estates  for  payment  of 
debts,  and  hb  simple-contract  creditors  file  bills  for  a  mortgage  or  sale, 
the  simple-contract  debts  will  carry  interest  from  the  time  of  the  master's 
report  being  confirmed.  Lh^d  v.  fKiUianu,  t  Atk.  108.  5.  C.  Bam.  Ch. 
Rep.  224.  It  is  now  established  as  ageneral  principle,  that  Interest  is 
allowed  by  law  only  npon  mercantile  secnrities,  or  in  those  cases  where 
there  has  been  an  express  promise  to  pay  interest,  or  where  such  promise 
Is  to  be  implied  f^om  the  usage  of  trade  or  other  circumstances.  It  waa 
once  the  opinion,  tliat  any  money  lent  carried  interest,  and  in  CaUon  v« 
BfMggf  15  East,  2t4,  it  was  so  contended,  on  the  ground  that  the  lender 
would  otherwise;  for  the  accommodation  of  the  borrower,  lose  the  benefit 
which  he  might  make  of  his  capital ;  and  that  the  lender  ought,  In  equity,  to 
be  put  in  the  same  situation  as  if  he  had  applied  his  principal  to  his  own  use. 
Bnt  the  Court  of  K.  B.  has  since  holden,  that  interest  is  not  doe  by  law  for 
money  lent,  without  a  contract  for  it  expressed  or  to  be  implied  from  the 
usage  of  trade  or  from  special  circumstances.  If,  then,  interest  be  not  due 
for  money  lent,  which  is  to  be  repaid  either  npon  demand  or  at  a  given  time, 
it  fisUows  that  it  is  not  doe  for  money  payable  within  a  certain  time  after  due 
proof  of  the  happening  of  a  particular  event.  And,  therefore,  where  an 
Insurance  Company  agreed  to  pay  a  certain  sum  to  the  executors,  adminis* 
trators,  and  assigns  of  the  assured,  within  six  months  after  satisfactory  proof 
of  his  death;  it  was  held  that  his  executors  were  not  entitled  to  recover 
interest  tipon  'the  principal  sum  insured  from  the  expiration  of  six  months 
after  due  proof  of  the  death  of  the  person  on  whose  life  the  money  was 
•  insured,    s  Bam.  &  Cress.  S49. 

In  D4  HMvikmd  v.  BowerbaMk^  1  Campb.  50,  Lord  Ellenborougfa  was  of 
'  opinion,  that  where  money  of  the  plaintiff  had  come  to  the  hands  of  the 
defaidant,  to  establish  a  right  to  interest  upon  it,  there  should  either  be  a 
specific  agreement  to  that  effect,  or  something  should  nppear  from  which  a 
promise  to  pay  interest  might  be  inferred,  or  proof  should  be  given  of  the 
money  being  used ;  and  in  Gardim  ▼.  iSbooa,  12  East,  410,  the  same  learned 
jjDdge  said,  that  the  giving  of  interest  should  be  limited  to  bills  of  exchange^ 
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the  profits  did  not  answer  the  mtexeit  of  llie  moneyi  which  was 
then  8  fet  ecnis  Ei  per  curiam  :  the  phuntiff  must  redeemt 
and  shall  pay  8  par  eent»  only  to  the  time  of  the  ordinance 
of  parliament  that  reduced  the  interest  of  monies ;  and  though 
the  profits  were  not  sufficient  to  answer  the  interest ^  yet  the 
arrears  cannot  carry  interest,  but  the  costs  and  chlurges 
must  (f). 

0 

A  mortgagee  in  possession  is  not  obliged  to  lay  out  money;  ^"^fg^^M^*** 
a»jf  farther  than  to  keep  the  estate  in  necessary  repair  {») ;  paZdfm  Mp- 

porf  ^  HtU. 
(s)  Go^fretf  r.  W^itom^  3  Atk.  518.    [8.  C.  ante,  vol.  i.  189»  n.  (Q).— £<f.] 

and  rach  like  instromenU  and  agreement!  re  lerring  interet t.    In  the  latter 
case,   although  the  money  was  payable  at  a  partknlar  day,  non-payment 
at  that  day  was  held  not  to  give  any  right  to  interest.    Independently  of  tiiese 
aathoritieSy  Holroyd,  J.  was  of  opinion,  upon  the  principles  of  the  common  law, 
that  interest  was  never  given  vpon  a  snm  certain  payable  at  a  certain  day. 
The  action  of  debt  was  the  specific  remedy  appropriated  by  the  common  law 
for  the  recovery  of  a  snm  certain.    In  that  action  the  defendant  was  snm- 
Boned  to  render  the  debt,  or  shew  cause  why  he  should  not  do  so.    The  pay- 
ment of  the  debt  satisfied  the  summons,  and  was  an  answer  to  the  action.    If 
the  case  before  the  court  had  been  an  action  of  debt,  the  payment  of  the  prin- 
cipal sum  would  have  been  a  good  defence,  because  the  Interest  was  no  part 
of  the  debt,  but  was  claimed  only  as  damages  resulting  from  tlie  non-pay- 
ment of  the  debt    S  Bam.  ^  Cress.  353.    Where,  indeed,  the  interest  becomes 
payable  by  virtue  of  a  contract  express  or  implied,  then  it  becomes  part  of 
the  debt  itself,  and  consequently  it  would  then  be  no  answer  to  an  action  of 
debt  for  the  defendant  to  shew  tliat  he  had  paid  the  principal  snm  advanced, 
and  therefore  if  a  plaintiff  in  pnrsuing  that  remedy  which  by  the  common  law 
b  specifically  applicable  to  hu  case,  cctold  not  have  recovered  interest,  he 
ought  not  to  be  permitted  to  recover  interest  by  way  of  damages  in  an  action 
of  covenant)  HiggiMt  v.  Ssrgvitf,  S  Bam.  St  Cress.  348 ;   and  it. is  observable, 
that  a  devise  will  carry  mterest  if  the  charge  be  of  the  simple-contract  debts 
of  a  third  person.     Sltr#  v.  TTetf^,  16  Yes.  393.    It  may  also  be  added,  tbat 
an  equity  attaching  to  a  bond  attaches  also  to  interest  paid  on  it,  and  where 
the  Coiht  orders  a  bond  to  be  cancelled,  it  will  also  order  the  interest  paid  pn 
it  to  be  refunded.    Hiiekeock  v.  Giddingi,  4  Pri.  135. 

(F)  This  hitter  sentence  of  the  text  is  current  authority,  notwithstanding  InUrai  m 
the  case  of  Howard  v.  BwrrUf  ante,  p.  917,  to  the  contrary.    And  we  may  ^s^crssf. 
add,  that  the  court  will  not  decree  interest  upon  interest,  by  reason  of  a 
custom  in  a  foreign  country  in  which  the  mortgage  contract  was  entered  into. 
Bodtfom  V.  Ailqr^  9  Bro.  C.  C^  3.     And  it  is  observable,  that  in  Mwmuf  v. 
PolMcr,  t  Sch.  St  Lef.  488,  it  was  held,  that  where  a  sale  is  avoided,  the  pur- ' 
chase-money  for  which  was  secured  by  an  instroment  bearing  haterest,  and 
interest  has  been  paid  tbeTeon,  such  payments  are  to  be  considered  as  princi- 
]»al,  and  are  to  be  refunded  with  interest ;  for  the  transaction  being  avoided, 
the  vendor  is  not  entitled  to  any  thing  as  interest.  A 

I  ■ 
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but  if  a  mortg!^^  has  expended  any  sum  of  money  in  support* 
ing  the  right  of  the  mortgagor  to  tibe  estate,  where  his  title 
has  been  impeached,  the  mortgagee  may  certainly  add  this  to 
the  principal  of  his  debt,  and  it  will  carry  interest  (g). 

TeMRi  for  life      A  remainder^man  can  force  the  tenant  for  life  to  keep  the 
^^      nwL  interest  down  if  the  land  be  charged  (a),  but  cannot  compel 


hu^inyT  **™  ^  redeem  directly,  though  indu^ctly  he  may,  by  purchasing 
in  the  mortgage  [and  preferring  his  bill  for  fored 

(«)  Hwtgmfcrd  r.  Hungerfordf  OUb.  £q.  Rep.  69. 


M0»ef  dishun-     (O)  ^^r  ^e  rate  of  the  original  loan;  see  ante,  920,  n.(E).    So  in  tlie 

ed  Af  mortgu-  case  of  WooUey  ▼.  Drvgey  (2  Anstr.  551),  on  a  bill  to  redeem,  the  matter 

f^!g^^^^'  ^M  referred  to  the  Deputy  Remembrancer  of  the  Court  of  Excheqaer,  to  tak« 

gimU  MM.         the  nsnal  accoants.    The  principal  money  lent,  carried  5  per  unf*  interest. 

The  mortgagee  being  in  possession,  had  advanced  money  for  fines  on  renewals 

of  leases,  nnder  which  the  premises  were  held.    Upon  these  snms  the  Deputy 

Remembrancer  allowed  only  4  fer  mmI.  interest.    Exceptions  being  taken,  the 

« 

court  allowed  the  same,  observing,  that  the  interest  upon  the  advances  mast 
be  regulated  by  the  interest  payable  upon  the  money  originally  lent.    But  it 
should  be  observed,  that  since  in  these  cases  interest  is  allowed  by  the  course 
of  the  court,  and  not  by  the  agreement  of  the  parties,  the  rate  is  always 
regulated  according  to  the  discretion  of  the  court,  AUUif  v.  PowUy  iVes.  496; 
and  the  standing  rate  of  interest  in  Chancery  is  4  percent,    SpurwtNf.  v.  Glym, 
9  Ves.  483 ;  Ifood  v.  Penofre,  13  Ves.  SS5.    But  it  is  presumed,  that  the  oosto 
of  an  ejectment  for  obtaining  possession,  will  not  bear  interest,  nor  the  costa 
in  obtaining  a  decree  of  account,  nor  does  it  appear  that  tliere  is  any  differ- 
ence in  this  respect  between  a  bill  for  redemption  and  a  bill  for  forclosnre. 
Temmt  Jvr  Vift     (H)  See  also  similar  law  in  SkiotUe  v.  iSmife,  S  Atk.  463 ;  Thu;^  v.  UerefeH^ 
^tt9wed  moia-    f  Bro.  C.  C.  1«8 ;  Lewis  v.  NangUf  ante,  875.    Pewkum  v.  Hwhee^  5  Ves.  99; 
Ure$t  ealaasi    ^^^^  ^-  ^^ffdoa,  3  Meriv.  560 ;  Burgem  v.  Mawbey,  1  Turn.  174.   In  RevH 
wkderetiU.       r.Watkhtsfmf  iVes.  93,  it  was  held,  that  a  tenant  for  life  must  keep  down 

the  interest  though  the  whole  of  the  rents  and  profits  may  be  thereby  exhausted ; 
but  It  was  said,  that  the  court  will  allow  a  reasonable  sum  for  his  maintenance^ 
out  of  the  profits,  if  he  be  the  heir  at  law,  not  otherwise  provided  for«  So  in 
BKi^§fest  V.  Mttwbefff  the  Master  of  the  Rolls  said,  the  principle  was  perfectly 
clear,  the  tenant  for  life  is  bound  to  keep  down  the  interest  of  incumbrances : 
beyond  that  as  between  him  and  the  remainder-man  be  is  bound  to  d<» 
nothing ;  and  after  paying  the  creditors  the  interest  of  their  debts,  he  may 
put  the  surplus  of  the  rents  and  profits  into  his  own  pocket*  In  the  case 
before  the  court,  tlie  tenant  for  life  had  the  ultimate  reversion  in  fee,  and 
a  distinction  vras  attempted  on  that  ground,  but,  said  the  court,  the  answer 
was,  that  the  ultunate  remainder  In  fee  vras  worth  nothing;  the  estate  waa 
given  to  so  many  intermediate  persons  In  tail,  that  the  ultimate  remainder 
could  add  no  value  to  the  life  estate.    A  second  ground  upon  which  it  waa 
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the  tenant  for  life  must  pay  one-third  {ad)^  or  part  with  the 
possession.    Thus,  where  A*  granted  a  charge  of  1002.  per 

(aa)  [Or  other   proportioD,  aoeordiog   to  the  nUe  laid  down  in   vol.  i. 
p.  Slf 9  u.  (M).— JStf.] 

argoed,  that  the  tenant  for  life  wat  entitled  to  favor  was,  that  being  the  eldest        P.  921 
soo,  he  was  entitled  to  maintenance  as  agahist  the  remainder-man.    It  Is       ctmimui* 
perfeetlj  clear,  said  the  Court,  that  the  heir  at  law  not  otherwise  provided  . 
for,  is,  as  against  the  remainder-man,  entitled  to  a  proviilon  $  bat  it  is  not 
stated  in  any  part  of  the  pleadings,  that  the  tenant  for  life  in  the  case  in 
qnestion,  was  unprovided  for.    In  point  of  iaet,  the  tenant.for  life  received 
consldemble  other  property  from  his  father  besides  the  estates  which  formed 
the  subject  of  the  suits,  and  on  the  whole  it  was  held,  that  a  decretal  order 
oottfirmfaig  a  report  that  the  tenant  for  life*s  executor  was  to  be  admitted  a 
creditor  for  the  sums  paid  by  his  testator  and  himselfi  was  erroneous,    l  Turn. 
174.  8. 

If  there  be  tenant  for  life  with  remainder  to  another  for  life,  and,  during  Bni  U  mati 
the  first  estate  for  life,  the  whole  profits  are  not  sufficient  to  answer  the  interest  ^^j^'^^^'^^S^ 
of  the  debts,  so  that  there  is  an  arrear,  such  arrear  will  l»ecome  a  charge  ^Amv  •/  /or- 
upon  the  inheritance,  provided  both  estates  for  life  are  limited  by  the  same  iu<r  errtun. 
settlement.  But  if  they  are  not  created  by  the  same  instrument,  and  there  is 
first  a  deficiency,  and  afterwards  more  than  sufficient,  the  surplus  accruing 
to  the  trust  estate  will  be  applied  to  answer  the  former  deficiency  ;  any  other 
construction  would  create  much  inoonvenienoe  and  confusion.  So  If  a  teofut 
for  life  of  an  estate,  let  oi^  leases  for  lives,  should  receive  the  profits  of  fines 
for  renewal  on  lives  dropping  in,  he  must  apply  those  profits  to  the  discharge 
of  arrears  of  interest  previously  Incurred ;  for  otherwise  a  great  burthen  would 
ultunately  fall  on  the  remainder.man.  Reed  v.  ITefitetiiiMi,  iVes.  94.  So  if  a 
Bwrtgage  be  made  of  a  variety  of  estates,  part  In  poisession,  and  part  in 
reversion  expectant  upon  the  life  estate  of  A.,  and  afterwards  all  those 
mortgaged  estates  come  to  B.  for  life,  (living  k.\  B.  must  apply  all  the 
profits  of  his  life  estate  in  possession  in  keeping  down  the  interest  of  the  mort- 
gage ;  and,  if  those  profits  are  insufficient,  his  life  estate  In  reversion,  upon 
the  death  of  A.',  will  be  chargeable  with  the  arrears  of  the  interest;  and  the 
rule  will  be  the  same,  though  by  this  means,  it  may  turn  out,  that  B.  never 
obtafawd  the  least  advantage  from  hu  life  estate ;  IVucy  v.  Lady  Herrf&lrdf  ubl 
supra ;  from  which  this  general  rule  may  be  deduced,  Uiat  the  taker  of  two 
funds,  one  productive  and  the  other  unproductive,  as  an  estate  in  possession 
and  an  estate  in  reversion,  must  keep  down  the  interest  of  the  whole  charges 
upon  them,  and  pay  off  the  accruing  interest  out  of  the  rents  and  profits  of 
life  estate  before  he  can  take  any  benefit  of  the  devise  -,  and  that  he  will  not 
be  allowed  to  throw  the  charge  On  the  reversion. 

The  leadbg  case  on  this  head  is  that  of  PenrJkyu  v.  Hugha^  5  Ves.  106,  Revenioner 
wherein  the  Master  of  the  Rolls  said,  that  nothing  vras  more  clear  than  that  if  ^^^•^''i^^ 
a  tenant  for  life  continues  in  possession,  but  applies  no  part  of  the  renU  and  y^^  ^^^  Umakt 
profito  in  reduction  of  the  [interest  on  the]  mortgage,  though,  as  between  him  wuwer  er* 
the  nwrtgagee  and  Uie  estate,  the  mortgagee  would  have  a  right  to  be  paid  out  *''^'* 
of  the  estate  into  whose  soever  hands  it  might  come }  yet  the  reversioner  might 

Vol.  n.  G  G 
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ammm  in  fee  (6),  and  devised  estates  to  B.ibr  life,  remainder 
to  C.  in  fee^  and  then  died.    C.  exhibited  his  bill,  to  ccHnpel 

(fr)  Cited  in  Hiye<  ▼•  Hafft»y  1  Ch.  Ca.  S23. 

file  a  bill  to  make  the  rents  amesnable,  and  compel  the  tenant  for  Kfe  to  answer 
BhU  rfWetB"  for  what  had  accrued.  The  Matter  of  the  Rolls  added,  that  however  hard  it 
^^^i^m^^J^  o>i8>>^  be  on  the  tenant  for  life,  yet  it  was  perfectly  esUblished  that  the  rents 
rMft  oronmi-  ^^  profits  daring  the  estate  for  lif^,  mast  be  applied  in  reduction  of  any  is- 
Uuing  dwrmg  terest  accrued  prior,  as  well  as  snbse^iaeat,  to  the  commencement  of  that 
farmer  Mfe.       estate;  and,  in  the  ease  before  him  (the  circnmstances  of  whidi  are  briefly 

stated,  ante,  vol.  i.  p.  tl9,  fa  aslit  (he  was  bound  to  declare  that  all  the  interest 

which  had  accmed  dne,  dqring  the  possession  of  the  plaintiff,  t»aght  to  be 

applied  In  keeping  down  the  interest,  not  only  that  might  have  accrued  dorinf 

that  possession,  bat  all  that  had  accrued  previously*    The  ground  was,  that 

the  estate  in  the  hands  of  the  tenant  fi>r  life  was  liable  to  incumbrances ;  and 

the  estate  for  life  was,  in  the  first  place,  amesnabie,  and  might  be  made  so 

by  an  application  on  the  part  of  the  reversioners,  to  all  the  interest  accrued 

due  upon  incumbrances  prior  to  that  estate  for  life.    It  was  very  hard  ;  for  the 

tenant  for  life  might  lose  all  his  estate.    But  it  was  to  be  remembered,  that 

both  the  tenant  for  life  and  the  incumbnOKers  had  a  right  to  have  the  estate 

sold ;  and  if  so,  tlien  the  tenant  for  life  would  have  bis  estate  for  life  in  what 

resMined  of  the  money  produced  by  the  sale  after  the  incumbrances  were  paid ; 

When  esttiU  m  ^nd  it  would  be  divided  as  the  law  provided  (vis.)  in  the  proportions  their 

mortgage  U      interests  bore  to  the  estate.    To  explain- this  proportion,  the  tenant  for  life 

life  'enlUled  to  ^^  incnmbrancer  might  apply  to  the  court,  and  then  the  estate  would  be  soM ; 

uUereet  of  mo-  and  whift  remained  after  discharging  the  Incumbrances,  would  be  put  out  at 

ney  «^er  p^-   interest,  and  the  tenant  for  life  would  be  entitled  to  the  interest  of  the  in- 

tag  UkcwBH- 

hr^Mce.  vestment. 

Ohterrutione  ^°  ^^^  latter  expression  of  the  rule,  a  case  might  be  put  extremely  op* 
Ml  latter  rule,  pressive  to  tlie  remainder-man.  Suppose  a  tenant  for  life  to  have  permitted 
the  interest  to  run  in  arrear  for  a  considerable  time,  and  tlien  to  apply  to  the 
court  for  a  sale.  If  a  sale  were  directed,  and  out  of  the  produce  tlie  incnm* 
brance  an^  all  arrears  were  paid,  and  the  tenant  for  life  allowed  to  receive 
th^  interest  of  the  residue,  it  would,  in  fact,  amount  to  a  payment  of  the 
arrears  dnt  of  the  corpus  of  the  estate,  which  in  right  belongs  to  tlie  re- 
mainder-man. His  Honor's  -expressions  are  certainly  open  to  this  ihterpre- 
ution  i  but  such,  it  is  presumed,  was  not  his  meaning.  In  T^pk  v.  DmvaUf 
t  Vem.  137,  tlie  bill  was  to  be  redeemed  or  foreclose.  It  was  objected,  that 
the  defendant  was  only  tenant  for  life  of  the  equity  of  redemption,  and  the 
remainder-men  over  were  not  made  parties.  The  court  directed  a  bill  to  be 
brought  by  the  defendant  Dovall,  to  havs  a  sale  made,  the  mortgage  debt 
paid,  and  the  wurphu  dieiribuUd  omemgH  the  temasUef&r  l^e  mnd  remkmder'mmi 
in  proportion  uecording  to  their  reepeetive  tnUreeU,  At  the  present  day,  it  is 
apprehended,  that  a  Master  would  in  sncb  case  be  directed  to  ascertam  what 
share  or  interest  in  the  surplus,  should,  under  all  the  circumstances,  be 
awarded  to  the  tenant  for  life. 
Arreare  coneU  With  respect  to  arrears,  the  mortgagee  or  incumbrancer  can  in  very  few 
dered  in  rtfer-  igj^^^^^^  (and  those  are  noticed  in  voU  i.  note  (D),  p.  S18,  lose  all  titie  to 
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the  tenant  for  life  to  pay  the  anrears,  as  otherwise  all  would 
'fidl  on  the  reversioner,  and  it  was  so  decreed. 


them  ;  for  they  are  efaarges  on  the  land  as  well  as  the  principal,  and  mast  be  ettte  to  ten4mt 
borne  by  the  estate,  though  they  accme  dnring  the  life«tlme  of  the  particular  f'f  '^'v/J?^" 
Icaant  and  are  levied  after  his  death  on  Hm  remainder*nian.  As  between  fl^;fJerfHmi* 
the  particular  tenant  and  remainder-man,  tlie  latter  is  in  possession  of  three 
remedies  to  protect  himself  from  an  accumulation  of  interest,  ftrttf  he  may,  if 
the  tenant  for  life  be  living  and  the  mortgagee  be  not  in  possession,  apply  to  > 
the  court  for  a  receiver,  with  directions  for  him  to  take  the  rents  half-yearly, 
pay  the  current  interest,  apply  the  surplus  in  liquidation  of  the  arrears,  and 
remit  the  residue  from  tune  to  time  to  the  tenant  for  life,  see  ante,  vol.  I.  300 ; 
Komdy  he  may  file  a  bill  to  make  the  rents  amesnable  to  the  interest,  and 
to  compel  the  tenant  for  life  to  answer  out  of  his  effects  for  the  arrears. 
Penrhyn  v.  Hughes^  ubi  supra ;  and,  thirdy  he  may,  In  case  of  the  death  of  the  Aitett  t^  iewMt 
particular  tenant,  file  a  bill  against  his  executors,  to  be  reimbursed  the  arrears  f^  W^  mawef 
which  he  has  paid  to  the  incumbrancer,  and  which  accrued  due  in  the  life-  ^^i^^ 
time,  and  are  therefore  the  proper  debt  of,  the  particular  tenant ;  ChapLin  v. 
Chaplin^  3  P.  Wms.  f  35.  5  Ves.  106 ;  FtncJk  v.  FincJk,  i  Ves.  jun.  535  ;  Bur- 
gtn  V.  Mawbey^  t  Turn.  170.  Yet  some  observations  which  fell  from  Sir  Wil- 
liam Grant,  M.  R.  in  Bertie  v.  Ij>rd  Ahbagitmy  3  Meriv.  566,  may  possibly  be 
considered  as  affording  authority  for  the  contrary  position,  viz.  that  the  assets 
of  a  tenant  for  life  are  not  answerable  for  the  arrears  which  may  have  ac- 
cumulstted  daring  his  life-time.  The  observations  alluded  to  are  these':— 
*^  The  remainder-man  takes  subject  to  all  incumbrances.  What  the  incum- 
brances are  is  a  mere  question  of  fact.  Unpaid  interest  is  as  much  a  part  of 
the  incumbrance  as  the  principal  money.  In  point  of  fact,  the  interest  of  tlie 
mortgage  made  by  Peregrine  Bertie  to  the  trustees  under  the  late  Lord  Abing- 
don's  settlement  is  unpaid ;  prtmd  /octtf,  therefore,  it  must  constitute  a  charge 
upon  the  real  estate ;  and  the  owner  of  the  real  estate  hoe  no  right  to  caU  upon, 
the  owner  qf  the  penonal  eetate  [of  the  preceding  tewnU]  to  exonerate  him  from 
thai  charge.**  3  Af  eriv.  566,  7.  These  observations,  however,  were  made  in  a 
case  which  was  very  peculiarly  circumstauced  (see  ante,  vol.  i.  f  23,  3,  in  notie), 
and  do  not  in  direct  terms  affirm  that  the  assets  of  a  deceased  tenant  for  life 
are  not  answerable  for  arrears  of  interest  which  have  accrued  due  on  a  mort- 
gage or  other  incumbrance  during  his  life-time.  Nevertheless,  the  reader 
should  bear  in  mind,  that  there  is  no  express  authority  either  the  one  way  or 
the  other.  But  Lord  Hardwicke's  observations  in  3  P.  Wms.  S35,  are  ob- 
viously incompatible  with  the  doctrine,  that  the  death  of  the  tenant  for  life 
exonerates  his  assets  from  the  payment  of  arrears  of  interest  which  he  ought 
to  have  discharged  in  his  life-time.  Whether  the  assets  of  the  last  tenant  for 
life  will  be  answerable  for  arrears  of  ^  preceding  tenant,  has  not  in  any  case 
been  even  hinted  at ;  but  it  is  presumed  they  would,  if  it  could  be  proved 
that  the  rents  were  sufficient  to  pay  the  current  interest  and  also  the  arrears, 
and  that  the  former  tenant  for  life  was  in  receipt  of  those  rents,  at  least  so 
it  may.be  inferred  from  the  case  of  Penryhn  v«  Hugkee  so  frequently  referred 

to  is  the  earlier  'part  of  this  note. 

This 

GG2 
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Contra,  ^  te-  If  there  be  tenant  in  tail  (c),  remainder  over,  subject  to  a 

nam  inUU;  ,.                                                ^  ^'                                        .         .1  i       • 

for  he  hot  m-  preceding  mortgage  or  iBCumbrance,  and  tenant  m  tail  be  in 
once  and  power  posscssion  and  receipt  of  the  rents  and  profits,  and  lets  the 

over  reverntm 

^^^  (0  Ame»hury  v.  Browne  1  Ve«.  477.    «  Bro.  C.  C.  ttS. 


Dowreu  re-  This  role  compelling  a  tenant  for  life  to  discharge  the  interest  of  mortgages 

claUn*oneHat€  "^^  ^^^"^  "^^  incumbranceSy  applies  as  well  to  a  tenant  in  dower  and  a  teDast 
for  two-tkirdt  by  the  curtesy,  as  to  any  other  species  of  tenant  for  life,  GwUUm  v.  HoUamdf 
'^l^^T*  ^  *"^  Monkofidd  ▼.  Bunbwry,  ft  Bro.  C.  C.  If 8,  Belt's ed.  n.(l);  except  that  as 
cipaL       ^^*    ^^  ^®  dowress,  she  being  entitled  bnt  to  one-third  of  the  estate  during  her 

life,  will  not  be  compelled  to  keep  down  more  than  one- third  of  the  interest 
of  any  charges  affecting  her  dower  (Banks  ▼•  Sutton^  2  P.  Wms.  716) ;  and  as 
to  her  share  of  the  principal  (supposing  that  in  order  to  be  let  into  her  dower, 
she  is  obliged  to  redeem  the  whole  mortgage)  some  anthorities  treat  her  as 
being  liable  to  pay  one-third  of  the  principal ;  see  ante,  681  and  684,  in  the 
text ;  but  according  to  the  modern  rale  which  is  mentioned  in  note  (M),  ante, 
vol.  i.  page  31  f,  it  is  conceived  that  if  she  redeem  the  whole  mortgage,  she 
will  ultimately  liave  a  claim  on  the  estate  for  two-thirds  of  the  interest  and 
the  whole  of  the  principal.  Et  vide  ante,  681,  n.(F). 
Tenant  for  l^e      It  is  also  understood  to  be  law,  that  a  tenant  for  life  must  keep  down  the 

^i^'«rf*^  ^°r*  '"^®^"*  "P  *^  **"®  ***y  ®^  ^"  death,  and  not  only  so  far  as  the  preceding 
of  hie  death,      quarter  or  half  year  may  extend ;  for  the  interest  on  a  mortgage  becomes  due 

from  (lay  to  day,  and  the  mortgagee  may  call  in  his  money  whenever  he  will. 

Sec  Edwards  v.  Warwick,  post,  943. 

Son  joining  fa-      In  a  case  where  a  son  entitled  to  a  remainder  in  tail,  joined  his  father  tenant 

w  "J?*^"    for  life  in  suffering  a  recovery,  whereby  a  former  mortgage  on  the  estate  was 

to  interest   till  '^^  ^">  ^°^  the  father  and  son  both  joined  in  a  covenant  to  pay  die  mortgage 

his  father's         money  and  interest ;  and  the  mortgagee  warranted  to  the  son  the  payment  of 

a  certain  annuity  out  of  the  lands,  and  then  suffered  the  father  to  take  the 
[  924  *  1     profits  of  the  lands,  and  failed  in  payment  of  the  annuity,  it  was  held  upon  an 

appeal  in  Ireland,  that  the  mortgagee  had  no  claim  on  the  son  for  the  arrears 

of  interest  accumulating  during  the  life-time  of  the  father.     Gay   v«   Cox, 

1  Ridgw.  P.  C.  153,  et  vide  S,  C.  ante,  871,  n.  (B). 

Principal  of         in  another  case  Lord  Northington  put  this  question  to  the  counsel  in  the 

eharge  directed  -,  ^ 

to  be  paid  out   ^^""^ '  ^(ippo^  tenant  in  fee  subject  to  a  mortgage  of  30002.  devises  to  A. 

of  rents,-'that  for  life,  remainder  to  B.  in  fee,  and  directs  the  rents  and  profits  to  heap- 
*eMJi?/i  ^Ufe  ^^**^  '°  discharge  of  the  principal  of  the  said  sum  of  3000/.,  and  they  both 
liable  to  pay  in*  Jo>°  ^n  «  new  mortgage  for  3000/.  paying  off  the  old  loan ;  could  B.  come  into 
terest  only  of  a  court  of  equity  to  have  the  old  trusts  of  the  rents  and  profito  applied  ?  To 
rowed.  '    ^^^^^  ^^'^  counsel  for  the  defendant  submitted  he  could ;  the  Lord  Keeper 

thought  the  contrary ;  for  a  new  sum  was  charged  on  the  estate  secured  by  a 
new  term,  which  must  follow  the  general  rule  of  the  court,  and  while  it  con- 
tinued on  the  estate  the  particular  tenants  we^e  only  bound  to  keep  down  the 
interest.    Peterborough  v.  Mordannt,  l  Eden,  474. 

(R)  Bnt  a  tenant  in  tail,  who  is  by  act  of  parliament  prevented  from  barring 
the  remainders,  an,  tenant  in  tail  of  the  gift  of  the  crown  for  Mrvices  per- 
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interest  run  in  arrear,  without  applying  them  to  keep  it  down, 
neither  die  issue  in  tail  or  the  remainder-man  can  come  against 
the  tenant  in  tul,  to  compel  the  keeping  down  the  interest,  or 
against  his  representatives  after  his  death,  to  compel  the  in«- 
demnifying  and  discharging  the  remainder  from  the  arrears  of 
interest  (d)  incurred  during  his  possession  and  receipt  of  the 
profits;  for,  in  this  case,  courts  of  law  as  well  as  of  equity 
consider  the  reversioner,  or  remainder-man,  as  in  the  power 
of  the  tenant  in  tail. 

Thus,  where  P.  C.  made  a  mortgage  for  years  (e),  and  then  And  i^fani  u- 
entailed  the  estate  mortgaged  on  himself  and  the  heirs  male  of  campdUMe  to 
his  body,  remainder  to  his  brother  I.  C.  in  tail  male,  and  JJ^/SS^'aS 
afterwards  died,  leaving  issue  one  infant  son ;  the  latter  suf-  ^''^^  M  or- 
fered  the  mterest  to  run  m  arrear  for  nearly  twenty  years^  and  ke  haik  no 
died  just  before  he  came  of  age,  leaving  a  personal  estate.  JJJJSiff!      ^ 
Upon  a  bill  filed  against  his  representatives,  it  was  insisted, 
that  his  executors,  seeing  their  testator  took  the  rents  and 
profits  of  the  estate,  ought  to  keep  down  the  interest,  and 
the  rather,  he  having  never  had  it  in  his  power  to  bar  the 
estate. by  a  recovery ;  sed  per  curiamf  there  was  no  precedent 
of  a  tenant  id  tail  being  obliged  to  keep  down  the  interest 
upon  a  mortgage;  for  he  had  an  estate  which  might  last  for 
ever,  and  the  remainder  over  was  not  assets  or  regarded  in 
law ;  and  as  he  had  a  power  over  the  estate  to  commit  any       [  9^5  ] 
waste  or  spoil  thereon,  a  coiut  of  equi^  had  never  enjoined 
him  to  keep  down  the  interest:  and  the  court  reftised  to  make 
any  order  upon  the  executors  to  pay  the  arrears, 

:  But  by  a  later  decision  it  seems  now  to  be  settled,  that  if  ^^  etkerwUe, 
tenant  in  tail  be  an  infant,  not  otherwise,  and  his  guardians  or  nant  in  taiiu- 
trustees,  be  in  possession  of  the  profits  of  the  estate,  he  shall  igre8t\t^  ^ 

(df)  1  Ves.  480.  fS5.  Hilary,  17SS.  [CeraM^  LordTaU 

(e)  Chaplin  t.  Chapliny  dP.Wms.      bot.] 


Ibrmed,  or  oUierwise,  ia  reduced  to  the  sitnation  of  a  tenant  for  life,  and  ma«t 

keep  down  the  intereat  of  incambrances.    &remUmnf  v.  53bmratery,  S  Bro. 

C.  C.  126.    &  C.  1  Ves.  jnn.  fS7. 

(L)  Lord  Hardwicke  laid,  that  if  in  the  present  case  (Serytssa  v.  Setkiff     [  9S5  *  ] 

t  Atk.  416)  there  had  beeo  an  application  to  the  court  daring  the  inftnt's  life  Wta^tenani 

m  tuu  to  keip 
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be  liable  to  pay  the  interesti  because  what  aughi  to  be  done, 
by  the  guardian  should  be  considered  as  done ;  and  it  k  ft  Hile, 
that  tibe  act  of  a  gliardiMi  or  trustee  of  an  infant  shall  nst 
alter  his  [the  infant's]  property,  or  thai  of  those  ^onidij  ^fier 
Mm(/) ;  and  the  reason  why  tenant  in  tail  is  not  liable  to  pay 

(/)  tVineheUea  v.  Norcloffe^  2  Ch.  be  introduced  and  read  before  the  case 

Rep.  170.     1  £q.  Ca.  Abr.  t63,  [et  of  Ameshury  v<  Bf^wn^   immediately 

▼ld«  infra,  p.  9M.     The  pangraph  stated  by  the  learned  aotliDr  at  leflgtb« 

there  was,  it  is  conceived,  intended  to  — £d.] 

deanl  iMItreti.    by  his  goaniiaa,  the  oonrl  would  have  directed  the  interest  of  this  SOOOl.  to 
**AsM.  be  kept  down  oat  of  the  rents  and  profits  of  his  estate,  and  not  out  of  his  per- 

sonal estate.  His  Lordship  added,  *<  Suppose  an  infant  tenant  in  tail  witii 
remainder  [to  Idmself  ]  in  fee,  liad  nothing  to  support  him  but  the  rents  and 
profits  of  real  estate,  and  would  starve  if  they  were  to  be  applied  to  Iteep 
down  interest,  I  should  oot^  in  that  oaae,  have  directed  them  to  be  so  applied ; 
but  here  there  is  a  large  personal  estate,  besides  tlie  rents  and  profits  of  the 
real  estate,  which  makes  the  difference."  Hence,  if  an  infant  tenant  in  tail 
hath  no  other  means  of  support  than  the  rents  and  profits  of  the  estate,  he  will 
not  be  obliged  to  pay  Interest  on  incumbrances,  if  the  incnmbrancen  them« 
selves  forbear  to  sue  for  their  demands^  or  rather  the  equity  would  perhaps  be 
that  the  infant  tenant  in  tail  should  keej^  down  the  interest  with  a  reasonable 
allowance  for  his  support.  See  Revel  v.  Wotkituonf  1  Ves.  93.  Burgess  v. 
Mawbeyy  i  Turn.  173.  But  we  have  seen  (ante,  vol.  i.  300,  in  nofis,  sec.  vi.)  that 
the  obligation  to  keep  down  interest  can  only  be  enforced  by  the  remainderf 
man.  It  follows,  that  if  the  tnAnt  tenant  ih  tail  attains  his  age  of  tweuly-one 
years,  and  suffers  a  recovery,  whereby  the  remainder  is  destroyed,  the  question 
cannot  be  agitatec^  and  the  real  and  personal  representatives  of  the  quondam 
tenant  in  tail  must  take  the  state  of  things  as  ^ey  find  them,  there  behig  no 
equity  for  the  executor  to  say,  that  the  real  estate  oug^t  to  bear  the  arrears 
of  interest  which  accrued  in  the  hfis-time  of  his  testator.  Berik  v.  4bingd»mf 
3  Meriv.  560.  Grestley  v.  Addetiey^  1  Swanst.  579.  S.  I^.  ante,  vol.  i.  304,  w  no<t^ 
sec.  iz.  3.  In  the  former  case  the  Master  of  the  Rolb  said,  tliere  could  be  no 
question  with  respect  to  the  obligation  on  an  infant  tenant  in  tail  to  keep 
down  the  Interest  of  incumbrances  out  of  the  rents  and  profits  of  the  estate ; 
bot  his  BoBor  added,  that  it  was  only  by  a  reversioner  or  remawder-maB  that 
snch  an  obligation,  if  it  all  existed,  could  be  enforced.  In  the  case  before 
him,  Mr. William  Bertie,  the  tenant  in  tail,  coming  of  age,  suffered  a  recovery, 
and  re-settled  the  estate.  There  was  tlierefore  no  reversioner  or  remainderr 
man  to  agitate  the  question  as  to  what  ought,  or -what  ought  not  to  have  been 
done  with  respect  to  the  incumbrances  on  tliat  estate.  Bertie  v,  AlnngdeUf 
ubi  supra.  The  same  general  principle  was  acknowledged  in  the  still  later 
case  of  Burgess  v«  Mmobey,  t  Turn.  177. 

If  an  hifant  tenant  Id  tail  b  to  keep  down  Interest,  and  bis  guardian  be 
in  receipt  of  the  rents,  then  if  such  guardian  permit  the  interest  to  run  in 
arrear,  the  guardian  or  his  executor  will  be  personally  vesponaible  to  the  infant 
fdr  snch  neglect  when  he  atuins  his  fall  age.    See  infra,  p.  931. 
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ibe  iaketeet,  whieh  is  because  he  can  bar  the  whole  estate,  does 
not  operate  in  this  case ;  for  an  infant  cannot  bar  the  remain- 
ders,  unless  under  the  king's  privy  seal  (^),  which  is  never 
granted  voluntarily  to  change  the  rights  of  the  parties,  but 
only  in  case  of  family  settlements  (l  t). 


Thus,  where  P.  was  tenant  for  life  of  an  estate,  with  power 
to  chai^  any  sura  not  exceeding  4000/.  thereon,  remainder  to 
W.  her  son,  in  ta3,  remainder  to  the  right  heirs  of  her  fiither, 
she  charged  the  estate  accordingly,  and  then  died  (A).  W. 
died  without  heirs  and  under  age,  leavmg  the  interest  in  arr 
rear.  The  plaintiff  claimed  the  remainder  as  right  heir  of  the 
father,  insisting,  that  as  he  was  under  no  necessity  of  claiming 
as  heir  at  law  of  W.,  the  remainder  in  fee  not  having  vested 
in  possession  in  his  l^fe,  the  personal  estate  of  W.  must  be 
applied  to  pay  the  interest  of  the  400(M.  during. his  life ;  bu€ 
Lord  Hardwicke  was  against  the  plaintiff  on  this  ground,  and 
decreed  for  him  only  on  the  rule  above-mentioned  (m)« 


(g)  Sh  JokM  ».  AlbmCi  cine,  SaUc. 
56r. 

{k)  Sergiten  ▼.  SMky,  Oct.  S5tii, 
i74i.  CAtk.  416.  Cited  1  Yes.  477. 
4S0y  and  confirmed.  [Tbis  has  always 
been  considered  a^letfidtng^  case  on  tiiis 
salijject,  and  as  fonning^  the  nile  upon 
yilMk  aie  c&atTt  is  to  p|;oceed  ;  tfiere 
is,  liowever,  a  di¥«rsity  in  the  repovYs ; 
that  in  Atkyns  is  deficient  in  dates 
and  circamstanoes,  which  have  been 
iopplled  in  a  great  neasnre  by  Mr.9an« 


ders  fVoui  the  Registrar^  booics,  which 
on  comparison  with 'the  manoscript 
notes  of  Lord  Hardwicke  liave  1>eeo 
found  to  correspond  very  nearly  as  ta 
dates,  and  exactly  aa  to  iamily.  ilNim. 
176.  In  Jimes  t.  Jtfof^^im,  1  Bro.  C.  C. 
206,  Lord  Hardwicke's  doctrine,  as 
here  adranced,  is  recognised  by 
Iiordl1rarlow;andln  Warty,  PtMB^ 
11  Yes.  957,  Lord  Eldon  states  the 
rale  in  tlie  same  way.— £tf.] 


(L  2)  Tbis  reasoning  was  adopted  and  relied  on  by  the  Master  of  the  Rolls, 
in  Burgess  v.  Mavobey^  1  Turn.  176.  The  proceeding  by  privy  seal  is  of  a 
cttrions  and  singular  description :  Application  is  made  to  the  king  for  a  re- 
commendation to  the  judges  of  the  court  of  Common  Pleas,  to  permit  the 
infant  to  suffer  a  recovery ;  yet  it  is  laid  down,  that  it  is  at  the  discretion  of 
the  judges  whether  they  will  permit  it  or  not,  see  l  Ld.  Raym,  113.  Newport 
V.  MUdmayy  Cro.  Car.  507.  The  practice  of  privy  seals  is  now  disused,  and 
private  acts  of  parliament  are  universally  substituted  in  their  stead,  5  Cm. 
Dig.  4S2 ;  but  although  privy  seals  are  now  disused,  yet  they  are  still  to  be  - 
considered  as  part  of  the  law  of  the  land.  Doe  v.  Rawtijtgs,  t  Barn.  &  Aid. 
441. 

(M)  It  may  be  inferred  from  this  statement  of  the  case,  that  Lord  Hard-  jy^^fyn  f^j^^ 
wicke  was  against  the  plaintiff,  on  the  ground  that  the  assets  of  the  infant  ther  assets  qf 


936  a  CHAP.  XIX.   of  thx  payment  of  intbrest 

Tenwa  in  iaU  But  if  tenant  in  tail  discharge  the  int^est  of  incumbrances, 
no^eredUor  on  Bkcither  he  nor  any  in  his  place  will  be  permitted  to  set  up 
€tiuu*  ^Aa^  as  a  fact  undone,  but  the  remainder-man  shall  have  the 

benefit  of  it  (i) ;  and  none  in  the  place  of  tenant  in  tail  can 
insist  on  being  a  creditor  upon  that  estate  (n). 

[  937  ]  If  there  be  baron  and  feme,  and  the  husband  take  in  a 
^m^inmni*  >nor^&g^  of  an  estate  of  which  his  wife  is  tenant  in  tail,  and 
gttg^e  an  wi/4r§   13  Jn  receipt  of  the  rents ;  the  husband  will  not  be  allowed  in- 

(0  Ameibmy  t.  Browny  1  Yes.  477.      Brompton    ?•  AUd$j    %  Yeni.    566.— 
&  C.  ante,  9^4,  [8f  f ,  m  notu  ;  et  vide      £</.] 


h^unt  ttnBOd  were  not  liable  to  answer  for  interest  which  he  ought  to  have  paid  daring  his 
f»  tati  (Ait  life.  His  Lordship's  observations  were  these :— '*  I  do  not  so  much  as  remem* 
Uktecdpt^r  ^'^^  *°  instance  where  even  a  tenant  in  tail  has  been  obliged  to  keep  down 
renU)  mnut  dU'  Interest;  but  if  he  dies  during  his  infiuicy,  and  the  remainder  in  fee  b  limited 
thurge  wrrean,  ^  ^  stranger,  it  maj  potsiblj  make,  some  difference :  bnt  I  will  not  determine 

now  how  the  conrt  woald  direct  in  that  case;  there  mnst  be  an  accoant  taken 
of  the  rents  and  profits  of  the  real  estate  of  the  infant  descended  upon 
Mrs.  Sergison,  the  wife  of  the  plaintiff,  and  so  much  of- them  applied  «s  will 
pay  off  tbe  interest  due  upon  the  SOQOI.  appointed  to  Mr.  Speake,  which  most 
)>e  at  tl^e  rate  of  4  p«r  ant.y  and  conunenee  from  one  year  after  the  execution 
'    9f  the  articles  of  appointment."    The  account  of  the  rents  and  profits  .here 
directed  was,  it  is  presumed,  an  account  of  what  had  accrued  dne  daring  dM 
'  infancy,  and  wldchliad  been  received  by  the  infant,  his  trustee,  or  guardians* 
If  this  be  JO,  the  case  ef  Sergimm  v.  Seaiey  stands  as  an  authority  fiir  the  po- 
^tton,  that  the  personal  estate  of  an  inftnt  tenant  in  tail  subject  to  a  mort* 
gage  will  be  liable  to  answer  tfor  the  arrears  of  interest  aocrnfaig  due  daring 
infancy,  if  his  guardian  or  trnstee  has  been  in  receipt  of  the  rents  and  i;Hrofits 
of  the  estfite  in  the  interval^  and  applied  them  to  the  infant's  benefit.    Bnt 
it  should  be  distinctly  remembered,  that  in  this  case  the  ufimt  died,  leavuig 
a  large  personal  estate,  as  stated  in  the  preceding  note,  and  this  circumstance 
was  much  relied  on  in  the  decision.    In  ChaplUt  v.  Chaplin^  S  P.  Wms.  t35, 
the  in&nt  tenant  in  tail  having  suffered  the  interest  to  fall  in  arrear,  ^ied 
jnst  before  he  came  of  age,  leaving  a  personal  estate.    Lord  Talbot  was  asked 
to  order  the  executors  to  pay  the  arrears  put  of  the  pergonal  estate,  bnt  he 
refnsed  to  do  it    This  case,  however*  is  considered  to  be  over-raled  in  so 
fiir  as  it   militates  against   the   doctrine  adverted  to  in  the  note  (L),  page 
925,  ante. 
TaU  wnfirmid*     (N)  In  a  recent  case  Iiord  Manners  said,  that  although  the  case  of  Amithury 
r  ^Sn  ^  1     ^'  ^^^^^"^i  ^  ^®^*  4^^>  ^^^  ^^^Q  ingeniously  put,  and  much  relied  on,  it  oqly 
amounted  to  this ;  that  though  a  tenant  in  tail  is  not  obliged  to  keep  down  the 
interest  on  a  charge  affecting  tlie  estate,  yet  if  he  do  so,  his  personal  repre- 
sentative will  not  be  allowed  it  agauist  the  estate,  which,  did  npt  apply  to  the 
case  before  him.    TUditigHn  v.  JUdington^  1  Ball  &  Bea,  li3.    for  s)n)ilj^|r 
law,  see  Bertu  v.  Abingdon^  3  Meriv«  568. 
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tfiiest  (HI  the  mortgage  during  the  life  of  his  mfej  on  a  bill  utau^  md  6f- 
eadiibited  by  them  in  reversion  after  her  death.  remHy  not  oi- 

lotred  iMUT€$t 
HU  death  qf 


Thus,  where  A.  seised  in  tafl  of  the  equity  of  redemption  ^^^aI^^S^ 
of  an  estate  (i),  rerersion  in  fee  to  the  right  heirs  of  her  bro-  teii(o). 
ther  (which  heirs  were  four  sisters,  A.  being  one),  levied  a  fine 
and  made  a  c<mveyanoe  thereof  to  B»,  by  lease  and  release,  in 
consideration  of  money  paid,  and  of  paying  600/.  due  on  the 
mortgage,  and  several  legacies  charged  on  the  estate  by  the 
testator's  will,  under  which  she  claimed.  Afterwards  she  in- 
termarried widi  B.,  and  previous  to  the  marriage  a  settlisment 
was  made  of  this  estate  (which  was  die  husband's  under  the 
prior  purchase)  to  the  husband  for  life,  remainder  to  the  wife 
for  ninety-nine  years,  if  she  so  long  lived,  remainder  to  the 
iasue  of  the  marriage,  remainder  over.  After  the  marriage 
the  husband  took  an  assignment  of  the  mortgage,  reciting  that 
the  premises  had  been  devised  to  his  wife,  and  also  took  a 
conveyance  of  the  legal  estate  in  fee  to  his  own  use.    The 

(&)  Ameikar$  ▼•  Brmom,  1  Ves.  477.    8.  C.  ante,  9S4.  . 


(O)  Nor,  indeed,  will  the  husband  be  allowed  interest  on  snch  a  mortgage  Tenaai  m  fee 

daring  his  own  life,  if  he  be  tenant  by  the  curtesy ;  for  as  snch  he  is  bonnd  j^'  ^^f^  ^ 

to  keep  down  the  interest.    MmduferA  ▼.  Btrntery,  ante^  p.  9fS,  n.  (H) ;  and  tj^,    Sa  rf 

CsrMi  T.  Btatktft^  3  Anstr.  f  59.    Bnt  the  hnsbaod  of  a  mortgagor  in  fee  is  not  Atw^md  qf  te- 

obliged  to  keep  down  the  interest  daring  the  joint  lives  of  himself  and  wife ;  ^^^^Jl^ 

for  a  tenant  in  fee  may  permit  the  interest  to  rnn  in  arrear  to  any  amount,  and  b^if  he  tfief' 

snch  arrears  will  remain  a -charge  on  the  estate,  and  his  real  and  personal  re-  <Mnif  heeeme 

^  ttiuaii  by  cnr- 

preaentatives  cannot,  In  snch  ease,  varytiie  order  and  liability  of  the  ninds,  ^^  hrmust 

or  change  the  rights  of  the  parties  as  fortune  has  left  them ;  see  ante,  ▼ol.  L  501,  pay  talcrctt  en 
t»  mdi$,  and  3  Merir.  568.    In  R«scom6  ▼.  flare,  6  Dow  P.  C  «t,  (a  case  in-  JJJS^J^JJ^ 
▼olving  the  law  now  nqder  consideration)  Lord  Eldon  said,  there  were  some  tun* 
errors  in  the  decree  bdow:— **  The  wife  died  in  1794,  and  the  husband  In 
1799,  and  the  decree  directed  that  the  interest  [on  the  mortgage]  should  be 
computed  from  the  death  of  the  husband.    While  both  the  wife  and  husband 
li?ed  they  were  not  bound  to  keep  down  the  interest ;  but  when  the  wife  died 
the  husband  became  tenant  for  life  by  the  curtesy ;  and,  as  tenant  for  life,  was 
bound  to  keep  down  the  interest  from  that  time*    But  the  decree  directed 
no  account  of  the  interesjt  till  the  death  of  the  husband.    Another  considera- 
tion was,  that  as  they  were  not  1)9und  to  keep  down  the  interest  on  the  mort- 
gage of  1766,  how  was  that  to  be  pmvided  for?    The  arrear  of  interest  at 
the  deatii  of  the  wife  must  be  cojarerted  Into  principal,  and  considered  as  a 
diarge  on  the  estate,  and  the  estate  must  answer  it.    So  that  the  arrear  of 
jnierest  is  to  be  converted  Into  principal  at  the  death  of  the  wife ;  and  to  be 
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wife  died  without  ii6ue»  the  huboad  eoMlinaed  in 
Then  the  three  co-bdn  of  the  fibrst  testator  being  entitled  to 
the  reversion  in  fee,  brought  a  bill  against  B.  to  redeem  this 
estate,  on  payment  of  sneh  pairt  of  the  ihcinrtbrances  theoeon, 
as  they  were  bomid  by  law  to  discharge,  insisting,  that  they 
wetlP.iiot  lobliged  to  pay  interest  on  the  principal  snm  of  these 
iBCQnbrances  fiurther  back  than  yroRi.  tie  deaik  9/  tie  w^cf^ 
Ssxx  B.  haykig  taken  in  the  mortgage,  and  received  the  profits, 
the  inlesest  during  ktr  life  would  Jbe  supposed  to  be  paid;  and 
so  itjras  held  by  Lord  Hardwicke,  who  said,  that  there  was 
no  detenuBalioo  ttirectip  on  the  point,  therefore  he  must  der 
dde  tm  general  principles. 


The  wife  was  entitled. herself  to  the  reversion  in  fee  of  odc- 
iburtb  pert(Q,  the  other  three-fimrths  thereof  belonging  to 
the  plaintiflEs,  the  three  ocvheirs.  She  might  by  recovery  have 
haoted  the  reversion  in  fee  in  the  whole}  by  fine  she  coidd  bar 
k  in  her  aum  fiiurth  parL  The  taking  the  assignment  of  the 
mortgage  by  the  husband  appeared  from  the  recital  to  have 
been  after  the  marriage,  when  the  husband,  if  the  settlement 
had  been  good,  was  seised  in  his  oum  right  for  life ;  if  not 
good,  and  the  estate  in  tail  continued,  he  was  seised  in  right 
of  his  fvjfe^ 

The  question  was,  from  what  time  interest  was  to  be  com- 
puted? He  was  of  opinion,  that  the  husband  was  not  entitled 
to  have  any  allowance  of  three-fourth  parts  of  the  interest 
during  the  time  he  was  in  possession^  considering  him  in  any 
l^t* 

Hrst,  as  a  purchaser  of  this  estate,  by  the  assignment  and 
conveyances  made  by  the  wife,  when  a  feme  sole^  which  was 

(l)  Amesbury  v.  Brown,  1  Ves.  477. 


■•*a*iMBB*iMiaaaa«n*i^rtiKia*«M 


considered  as  a  charge  on  the  estate,  and  from  that  time  the  hnsband  was 
bound  to  keep  down  the  interest/'  Hence,  we  see,  that  thongh  the  hosband 
of  a  mortgagor  in  fee  is  not  compellable  to  keep  down  the  interest  daring  the 
coverture,  yet  if  he  be  tenant  by  tlie  curtesy,  he  must,  contrary  to  the  ge- 
neral rule,  pay  interest  on  the  arrears  which  ha?e  accrued  due  during  the 
joint  lives  of  himself  and  wife. 
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Ae  true  way;  but  if  that  was  out  of  the  case,  considering  him      JmeOmg 

as  husband  of  tenant  in  tail^  in  possession  of  the  estate^  having       ^r^tm 

taken  in  a  mortgage  diereof,  the  rule  of  equity  would  be,  that 

his  purchase  wodd  be  defeated,  but  he  would  have  tibie  benefit 

of  the  mottgagCj  so  taken  in  for  satisfaction  of  his  principal 

and  interest,  so  far  as  ihey  were  not  satisfied  by  the  rents  and 

profits  of  the  estate;  for  in  that  case  he  must  be  considered  as 

a  mortgagee ;  if,  as  a  mortgagee  in  possession,  he  must  acf- 

count  for  the  rents  and  profits  of  the  estate,  and  out  of  tliem 

the  interest  of  the  mortgage  must  be  kept  down;  if  he  had 

purchased  the  reversion  only,  and  taken  an  assignment  of  die 

mortgage,  and  never  come  into  possession,  and  his  piux^has^ 

had  been  then  defeated,  and  he  evicted,  he  would  have  beea      [  9^  ] 

entitled  to  have  had  his  whole  principal  and  interest ;  because 

he  would  have  received  nothing  of  the  estate  to  keep  down 

the  interest.  < 

So  it  would  be  on  the  foot  of  the  purchase,  taking  it  in  the 
least  favorable  light  for  the  plaintifib ;  nor  on  the  foot  of  tine 
settlement  would  it  mend  the  case ;  for  as  tenant  for  life  under 
that  setdement  he  would  be  bound  to  keep  down  the  interest^ 
'80  would  the  wife  have  been  if  ^h^  had  survived. 


This  brought  his  Lordship  to  Ihe  second  way  of  consi< 
it,  namely,  as  if  the  purchase  and  setdement  were  out  of  the 
-otse,  and  looking  upon  the  husband  as  having  married  tenant . 
hi  tail  of  an  estate,  reversion  in  fee  to  strangers  as  to  three^- 
feurths,  and  being  in  possession  in  her  right,  taking  in  a 
preceding  mortgage,  binding  that  estate  in  tafl,  and  afteiv 
wards  continuing  in  possession,  and  receiving  die  tents  and 
-profits.  ' 

The  question  then  would  be,  whether  such  an  husband^  after  Tewmtfar 
the  death  of  his  wife  without  issue,  was  entided,  notwithstand-  ^/e,  nj^ect  to 
ing  die  receipt  of  tjie  profits,  not  to  be  redeemed  widiout  pay-  j^^^SfTft^ 
ment  of  the  whole  interest  ?     In  general,  a  court  of  equity  <^<^- 
endeavoured  to  make  every  part  of  the  ownerdiip  of  an  estate 
bear  part  of  the  incumbrance ;  as  if  there  were  tenant '  for 
years,  or  life,  subject  to  a  mortgage,  he  must  keep  down  the 
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JmeOt^      iDterest  during  his  time  (  o  t).    Suppose  the  tenant  in  tail  hod 
jgf^^       not  marriedy  but  had  taken  an  assignment  of  the  mortgage  to 
herself,  and  died,  without  barring  the  remainder  in  fee ;  taking 
die  assignment  to  herself,  she  would  have  been  considered  as 
owner,  and  seised  of  an  estate,  which  mjght  have  continued 
forever;  then  perhaps  the  reversioner  would  have  had  stronger 
reason  to  say,  that  the  whole  estate  was  discharged  of  this 
mortgage  (0),  than  on  the  other  side,  the  representatives  of 
tenant  in  tdl  would  have  to  say,  that  they  should  be  reim- 
bursed  the  interest  mcurred  due  during  her  life,  because  it 
might  be  considered  as  waiting  upon  the  inheritance  during 
that  time ;  but  it  had  not  been  carried  so  far  as  that.    In  the 
case  of  Mr.  Smith,    of  Wheale  Hall,  Essex,   tenant  in  t^ 
died,  without  barring,  but  had  taken  in  a  mortgage,  which 
was  considered,  for  the  principal,  as   an  incumbrance  on  the 
estate,  but  the  question  of  interest  did  not  arise  there.     No 
case  had  been  cited  where  such  a  tenant  in  tail,  being  in  pos- 
session,  his  personal  representatives  had  been    allowed   to 
burthen  the  reversion  in  fee  with  the  interest  incurred  during 
[  930  ]     1^18  lifo,  where  he  was  owner  both  of  the  estate  in  possession 
and  the  charge ;  and  it  would  be  of  very  mischievous  con- 
sequence,   if  it  should   be  taken    to    be  otherwise.      Sup- 
pose she,  after  taking  the  mortgage,  had  married,  and  then 
died^  leaving  issue  in  tail ;  could  her  personal  representatives 
come  against  Uie  issue,  to  burthen  the  estate  with  the  interest 
of  that  mortgage  ?    It  would  be  considered,  as  taken  in  for 
die  ben^t  of  the  issue  in  tful.    Cases  of  this  kind  depended 
on  such  a  variety  of  circumstances^  that  it  was  impossible  to 
^aw  the  line.    The  tenant  in  tail  was  but  tenant  at  will  to  the 
mortgagee,  who  might  have  brought  an  ejectment^  turned  her 
out  of  possession,  and  have  received  the  rents  and  profits : 
then  the  profits  would  have  been  taken  from  the  tenant  in  tail 

(U)  [The  roles  on  thU  sobject  have  beeo  ftabmitted  in  a  former  note,  see 
ante,  toU  i.  316,  n.  (T).— £d.] 

(O  t)  If  both  mortgagor  and  mortgagee  claim  the  rents,  ttie  tenant  may  file 
a  biU  of  interpleader,  provided  a  snit  be  depending,  to  pay  the  rents  inip 
coort  to  await  the  event,  bet  the  tenant  cannot  by  mot^oo  obtain  leave  to  dis- 
pfi$e  of  the  rents,  even  if  the  plaintiff  and  defendant  consent,  for  he  is' not  a  ^ 
party  to  the  snit.  The  motion,  hoivever,  may  be  made  by  the  plaintiif,  and 
if  the  defendant  consents  the  order  will  be  made.  Belbce  v.  jBdfree,  6  Madd.  S8. 
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during  her  life.     Supposie  tenant  in  tail  had  afterwards  brought     AauOmif 
a  bin  to  redeem  the  mortgage,  she  must  have  redeemed  on       Bw/nu 
payment  of  principal,  interest,  and  costs ;  should  that  burthen 
the  estate  of  the  remainder,  with  all  the  interest,  which  had 
been  paid  out  of  the  rents  and  profits  of  that  estate,  in  the 
hands  of  the  mortgagee  ?    None  could  teU  when  tenant  in  tail 
took  the  mortgage,  or  on  what  grounds  it  was  done.     The 
reason  might  be,  that  the  mortgagee  intended  to  have  brought 
an  ejectment,  turned  her  out  of  possession,  and  taken  the 
rents  and  profits  to  his  own  use ;  that  did  not  appear,  but 
there  might  be  various  reasons  for  taking  in  the  mortgage,  as, 
to  prevent  suits  by  foreck>sure,  or  ejectment ;  and  it  would  be 
making  it  liable  to  too  great  uncertainty  to  say,  that  all  the 
minute  considerations  of  tenant  in  tail,  taking  an  assignment 
of  a  mortgage,   should  be  considered  by  the  court,  upon  a 
question  between  the  personal  representatives  of  tenant  in  taSk 
and  the  reversioner,  after  it  came  into  possession*    His  Lord- 
ship did  not  see  how  this  differed  firom  the  case  of  interest 
paid  by  tenant  in  tail. 

^  .... 

He  was  unwilling  to  make  a  precedent  of  the  representirCives 
of  tenant  in  tail,  calling  back  the  interest  of  an  incumbrance 
paid.  It  was  right  to  let  things  stand  as  the  courts  found 
them,  at  the  death  of  the  tenant  in  tail.  And  though-  that 
was  not  strictly  this  case,  this  being  a  case  of  a  mortgage 
taken  in  by  husband  of  tenant  in  tail,  seised  in  right  of  hn 
wife,  yet  that  would  not  make  any  difference ;  for  the  husband 
of  tenant  in  tail,  so  seised,  ought  to  be  considered  e^oc/fy  in 
the  same  state  *as  tenant  in  tail  would  be,  and  in  no  better; 
namely,  taking  the  estate  subject  to  all  the  incumbrances, 
actions,  and  remedies  the  mortgagee  had  therein,  and  to  the 
right  and  estate  of  the  reversioner,  or  remainder-man;  con-  [  931  ] 
sequendy,  as  not  having  a  right,  after  having  received  the 
profits  of  the  estate  during  the  life  of  the  wife,  to  come 
against  the  remainder-man  for  satisfaction  of  the  interest, 
which,  naturally,  the  rents  and  profits  were  to  answer. 

• 

'  This  was  not  setting  up  a  right  to  call  upon  the  personal 
estate  of  tenant  in  tail  to  satisfy  arrears  of  interest,  but  setting 
up  a  right,  in  the  representatives  of  tenant  in  tail,  to  bring  a 
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AmeOmy     buTt^n  <Mi  tke  reversioner  in  fee,  which  had  been  discharged 
j^roam*       ^7  tenant  in  tail  himsetf :  and  as  theire  was  no  precedent,  he 
would  not  make  one. 

* 
liifimt  mart'     '  The  guardian  of  an  infant  shafl  not  by  his  nef^t,  in  firror 
S!^iid^^4«.  ^f  ^«  p^nonal  fiuid,  subject  the  real  estate  to  die  disdiarge 
Qwrdvmw  Aw  ^f  inteiMt  On  a  mortouze,  to  whieh,  if  due  diligence  had  been 

execMior  per-  ^^  '  ® 

mkting  itUereu  tu&d,  it  had  not  been  liame  (m)»  One  having  two  sons,  R.  and 
^trwMi^^*  T.  (f\  and  being  seised  in  fee  (^  the  manor  of  B.  (which  nm- 
^f^"'^^^^'         ner  was  i&  mortgage)  left  two  sons,  one  of  which  died  at  two 

yeam  old,  and  the  other  at  six  years  old ;  whereupon  die 
estate  dedcenSed  to  the  undo.  The  guardian  of  the  son  had 
neglected  to-  discharge  the  interest  of  the  mortgage,  and  the 
questfaMi  #lia,  vdiether  he  or  the  uncle  should  pay  it  ?  It  was 
Cbntended,  that  the  guardian  of  the  son,  who  was  in  posses- 
siouy  ought,  ont  of  the  profits,  to  have  kept  down  the  in* 
terest  of  the  mortgage,  Kke  the  case,  where  a  man  mortgages 
hnd,  and  devises  to  A.  for  life,  remainder  to  B.  in  fee ;  A. 
must  keep  down  the  interest.  Sed  per  curiam^  that  is  not 
like  the  present  case ;  for  in  the  case  cited,  a  third  person, 
tiMf  i^mainder-man,  and  one  not  claiming  under  the  tenant  for 
Kfb,  n^uid  Buflfer  by  non-pajrment  of  interest ;  otherwise  here, 
where  the  son  was  entitled  to  the  whole  fee-simple,  and  mighty 
ExeeuJtw  rf  when  of  age,  charge  or  aMen  the  whole.  And  if  a  devisee  in 
^^wS^SiMg  ^  ^^  ^  mortgaged  estate  be  of  age,  and  suffers  the  interest 
fir  arrean  <i^    to  go  greatly  in  arrear,  his  executor  shall  not  be  bound  out 

of  the  rents  (ti}  to  keep  down  the  same ;  but  this  being  in  the 
ease  of  an  infant  and  a  guardian,  it  would  be  a  great  incon- 
TOnienee,  if  the  guardian  might  ruin  the  inheritance  (which 
it  is  his  doty  to  preserve)  by  letting  the  interest  run  on,  and 
Ais  to  increase  the  personal  estate,  of  which,  possibly,  he 
may  be  in  expectation.  And  the  guardian  or  his  executor, 
in  case  of  his  death,  was  decreed  to  answer  the  interest  out 
of  the  profits.    - 

(m)  [And  that  a  gaardian  may  pay  (JU)  [That  is,  it  U  presumed,  out 

interest  of  incumbrances,   see  ante,  of  the  rents  received  by  snch  de?isee, 

▼ol.  i.  284,  in  the  text— fid.]  the  benefit  of  which  nlUmately  de- 

(t)  Jemdng§  t.  L^oki^  f  P.  Wms.  volves  or  the  executor,  by  an  Increase 

t76.  of  the  personal  estate.— £d.] 


OF  MONBY  LBNT  ON  MORTGAGE,    &C«  692 

"•If  a  *wt  mortgagee  etUer  («),'  and  afterwards  du£fer  the  Fifru  wmi- 
•liiortgagor  to  take  the  profits,  without  reqinrmg  interest,  the  ^[  ehwgU 
Jandli,  in  the  hands  of  the  second  mortgagee,  shall  not  be  I^jt«"w^. 
chai^dwidi  any  interest  for' that  thne;  l9iat  is,  the  interest  cehedQm). 
of  the  first  mortgagee  dtaB  not  affect  the  lands,  so  as  to  keep 
out  the  second  mortgagee  k>nger  than  he  would  have  been 

Jtept  ou^  if' the  interest  had  been  duly  paid. 

« 

A  prior  incumbrancer  (w)  hliving  notice  of  subsequent  in-  ^^'^^^J^^^Sj* 
cumbrancers,  shall  not  turn  the  interest  into  principal  against  fMitce. 
them  (p). 

(m)  BnihoM  ?.  HaUwomrty  Pre.  Cb.  infra,  pages  949.  951.-*£d.] 

50.  (x)  Digby   v.  Cragga^  Amb.  Rep. 

•   (««)  [Tbis  8alij4>ct  i»  flilly  treated  61S,  [A  C  »Eden,  «00,  and  S.  L. 

•f»  aate,  voL  i.  t9l,  note  (D),  et  vide  aate,  9ta— Bi.} 

-  ■  I  ■  .11  III  .■■■■.■■!■■ 

.  (P)  That  U,  witboat  Uie  eonsent  of  tbe  seeon4  iacnnibraQoer.    The  genend  Prur  ineum' 
rule  is  mentioned,  ante,  p.  908.    Tbe  doctrme  in  tbe  tevtbad  been  establtfhed  i^TjTt^J^ 
long  before  Lord  Nortbington's  time,   in  tbe  case  of  Mfmiague  t.  RatcUffe^  uUertii  mU 
5tb  Jnue,  1706,  wbere  it  was  beld,  tbat  tbe  assignee,  of  tbe  first  mortgage,  principal  as 
baving  notice  of  tbe  second  mortgage,  sbonld  not  turn  interest  into  principal.  ^S^^ificytm' 
t  FonU.  438,  n.  (o),  5tb  edition.    Tbe  case  oflHgby  t.  CrofgMf  is  thos  re-  inmcer  toitA 
ported  in  2  Eden,  fOQ:— J.  N.  Craggs,  l>y  indentnrea  of  lease  and  release,  ^^^^^^^ 
'  mortgaged  liis  estate  at  C.  to  the  plainti^,  Mrs.  Digby,  for  secnring  the  sum 
of  14,0002.  with  interest,  hi  4  per  cent.    Being  indebted  for  interest  upon  the 
said  mortgage,  by  indorsement  on  the  mortgage  deed,  he  charged  the  pre- 
mises with  a  farther  sum  of  1847Z. ;  he  afterwards  charged  the  premises  with 
several  annuities  and  incumbrances,  of  which  Mrs.  Digby  bad  notice;  and 
becoming  still  further  indebted  to  her  for  interest  on  the  said  mortgage,  by 
another  indorsement  in  1757,  he  charged  the  premises  with  the  further  sum 
of  13421.    Tbe  bill  was  -for  interest  npon  tbe  whole  sum  of  16,5891.   from 
March,  1757,  or  for  a  foreclosure.    Lord  Northington  was  of  opinion,  that  tbe 
interest  <;onld  not  be  turned  into  prinoipal  by  the  indorsement  of  March,  1757, 
as  against  the  subsequent  annuitants  and  incumbrancers,  Mrs.  Digby  kaving 
had  notice  of  snch  incmnbrances.    Tlie  case  of  GreepUifi  v«  Howtf  at  the  Rolls,  . 
18th  February,  1763,  could  not  alter  this  opinion.    The  groond,  hit  Haoonr 
proceeded  on,  in  that  case  was,  tbat  if  a  mortgagels  had  filed  a  hUl>  his  ia» 
terest,  after  «  report  confirmed,  would  have  become  principal,  [8.L»intn, 
p.  911,  of  text,]  and  therefore,  it  was  reasonable  tbat  that  might  be  doaa  That  wtm  le 
amicably,  which  might  be  got  at  by  adverse  proceedings,  and  especia^y  at  ^^f/""^^^^ 
the  costs  of  such  adverse  proceedings  wnst  have  c^one  out  of  ths  eatate,  and  QUahied  ^imt- 
consequently  would  have  lessened  the  securi^  of  the  other  lncQ«braaeara*  sariouf^. 
If  a  bill  had  been  filed  .by  the  first  mortgagee,  it  seemed  the  aeeoad  might 
have  redeemed  him. 

But  though  a  first  incumbrancer  cannot,  with  notice  of  a  subsequent  in*  ^^  ^^^  ^^^ 
cumbrancer,  turn  faiterest  into  principal  as  against  him,  yet  it  seema  he  may  ba  lamed  tsila 
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PofmeHi  t9  If  a  scriyener  is  entrusted  with  the  custody  of  a  mortgage- 
itig  bimdf  good  hond  (if),  he  may  receive  the  interest ;  and  though  he  bSk, 
^^^  yet  the  mortgagee  shall  bear  ihe  loss :  and  so  it  will  also  be, 

in  such  case,  if  he  receives  the  prindpal,  and  deliver  up  the 
[  983  J  bond ;  for  bemg  entrusted  with  the  security  itself,  it  shall  be 
presumed,  that  he  was  entrusted  with  a  power  over  it,  and 
with  a  power  to  receive  the  principal  and  interest :  the  rather^ 
because  the  giving  up  of  the  bond)  upon  the  payment  of  the 
money,  is  a  discharge  thereof;  otherwise  it  is,  if  the  obligee, 
take  away  the  bond;  for,  in  that  case,  he  hath  no  authority 
to  receive  the  money. 

He  oan  reeehe      J£  a  scrivener  is  entrusted  with  the  mortgage-deed  («),  and 
kektmodeodaiid  not  the  bond,  he  hath  only  an  authority  to  receive  the  interest^ 

but  not  the  principal ;  because  ihe  giving  up  the  deed  is  not 
sufficient  to  restore  the  estate,  but  there  must  be  a  re-convey- 
ance ;  whereas  the  giving  up  a  bond,  is  in  law  an  extinguish- 
ment of  the  debt  {zx). 

Bui  bff  eonoeni      Although  a  scrivener  hath  neither  the  custody  of  the  mort- 

M  may  rtcoine  ^i_ti/v  .^i  i         % 

hoik,  wUhout   e^^9  or  the  bond  (a),  yet  if  the  mortgagee  agree  that  the 

deed  or  bond* 

(y)  fVkUlock  T.  WdUhttm,  Salk.  158.         {zz)  [As  to  the  canoenation  of  the 

S,  C.  1  £q.  Ca.  Abr.  145,  pi.  4.   8,  C.  mortgage  deed,  see  Co.  Litt.  25t  a«  et 

1  Vera.  150,  et  vide  Jlforltii  ▼.  Kmgly,  ante,  vol.  i.  p.  202.— Ed.] 

Pre.  Ch.  209.  (a)  Whitlock  t.  fValiham,  Salk.  158. 

(x)  fVhUloek  T.  WaUkam,  Salk.  158.  S.  C.  1  Eq.  Ca.  Abr.  145,  pi.  4.  &  C. 

S.  C.  1  Eq.  Ca.  Abr.  145,  pi.  4.  S.  C.  iVera.  150.  et  Vide  MortiM  ▼.  Khghf, 

lYeni.  150,  et  ?ide  Mttrtin  y.  fiiag/y.  Pre.  Ch.  209. 

Pre.  Ch.  209. 

prtM^^  woi'    make  hit  costs,  charges,  and  renewal  fees,  principal,  notwithstanding  sach 
iZnt^fa^      notice.    G^rfey  ▼.  fr«lsMi,  S  Atk.  518.   JMonlm  ▼.  Bott,  2  Vera.  84.    LaMm 

▼.  MerOm,  l  Serj t  WOs.  34,  sopra,  920,  1 . 

Serivemor  wUk-  -   W  In  Mottam,  £jt  pmie^  2  Ves.  &  Be.  35,  it  was  doubted  whether  the  same 

In   hnkrupt      person  conld  act  as  attoraej  and  scrivener  in  tfie  same  transaction ;  and  it 

My  «^.  was  afterwards  held,  (lb.  175,)  that  a  practising  attorney,  negotiating  loans 

[  93S  ^  ]     in  the  coarse  of  his  business  is  not  a  money  scrifener  within  the  meaning  of 

thebankrapt  laws.   S.C.  folly  reported,  2  Rose,  27.    Yet  the  contrary  was 

holdeu  in  JElMlciUiisMi  ▼.  Gmoeoigne,  1  Holt,  507,  which  seems  to  have   been 

again  contradicted  by ifnrd ▼. Bridges,  lib.  554.    See  idsoLcipit,  Ex  porte, 

S  Rose,  59.    The  qnestion,  however,  in  these  cases  appears  to  be,  whether 

•the  person  is  by  profession  a  scrivener  as  distinguished  from  the  profession 

of  an  attorney,  which  he   may  be   also,   or   whether  he  is    an  attoraey, 

merdy  performing  in  his  ordinary  business  some  of  the  proper  acts  of  a 

«     scrivener* 


OP  MONEY  LEKt  ON  MORtOAGfi,  ftc  99S.4- 

taortgagot  shall  pay  the  interest  to  the  scrivener,  the  interest 
may  be  well  paid  to  him  as  long  as  the  mortgagee  lives. 

If  a  mortgagee,  in  such  case,  die  (6),  and  his  executor  come  And  mart- 
to  the  scrivener,  and  receive  interest  of  him,  and  at  his  hands,  f^^,  u^  reedpi 
that  becomes  due  after  the  death  of  the  mortgagee,  this  is  a  ^Uij^^^l^ 
good  payment ;  and  if,  after  such  receipt,  the  scrivener  break^^  fir^  ^ra- 
the  mortgagor  shall  not  bear  the  loss ;  for  it  is  the  mortgagee 
tliat  trusts  the  scrivener,   and  the  executor  comes  into  the 
agreement,  and  thereby  renews  it,  supposing  it  was  determined 
by  the  death  of  the  mortgagee ;  but  it  is  rather  an  agreement 
than  an  authority,  and  does  not  die  with  the  party* 

A  mortgagee  (c)  reftising  to  receive  his  money  on  tender,  Tender  nw- 
after  forfeiture,  will  lose  his  interest  from  the  time  of  the  ^r^  montkn 
tender* 


But  then  notice  of  paying  off  the  mortgage  must  have  been     [  934    ] 
jpven  to  the  mortgagee  (d)  at  least  six  calendar  (dd)  months  ^f^^^ 
before,  and  the  money  must  have  been  tendered  on  the  day  of  ^P^  Acs  beem^ 
the  determination  of  that  notice ;   for  where  the  mortgagor  gngee, 
omitted  to  tender  the  money  on  the  very  day  on  which  the 
notice  expired,  and,  in  consequence  thereof;   the  mortgagee 
refused  the  tender,  the  payment  of  the  interest  was  held  by 
Lord  Hardwicke  not  to  be  iliereby  suspended;  for  that  by  the 
omission  of  the  mortgagor,  the  mortgagee  was  become  entitled 
to  a  farther  notice  of  six  calendar  months^  at  the  expiration  of 
which  a  strict  tender  must  be  made  (r)« 


(6)  WhiiUKk^,  WnUham^  Salk.  158. 
S.  C.  1  £q.  Ca.  Abr.  145,  pL  4.  8.  C. 
1  Vera.  150,  et  vide  JIfflrfiii  ▼.  Kxngl^y 
Pre.  Ch.  «09. 

(c)  Sir  Jckn  Ausien  ▼.  Exeenior$  •/ 
A>  W.  Doditell^  1  Eq.  Ca.  Abr.  518, 
pi.  9. 

(d)  Hix  V.  Iiiv>  before  Lord  Hard- 
wicke, [S.  C.  5  Sapp.  Vin.  Abr.  261. 


Church  V.  ^Mftop,  f  Vei.  S7S.    Cor* 
forth  V.  Bradley^  ib.  678.    S.  L.  pef 
Lord  RoMlyn  in  Uoyd  t.  C4dleit,  4  Ves. 
690.— £</.] 

(dd)  [The  computation  will  be  at 
above  expressed,  according  to  calen- 
dar, not  lanar  montbs.  Dyer  v.  Sweet' 
ingf  Willes  Rep.  588.— £<f.] 


(R)  This  notiee  shonld  specify  both  the  time  and  place  of  payment.    A  form 
vill  be  added  in  the  Third  Volume. 

At  to  the  mortgifee,  it  it  dear  he  may  call  io  his  money  at  his  pleasure,  M^gagee  nmg 
sad  wn9  rtqiure  it  to  be  paid  at  as  short  a  warnlaf  as  he  chooses  to  name ;  rehire     '^  " 

Vol.  IL  H  H 


r 
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H  h€  paid  m-  ^^ri^teiiiArftrbMnMd,  timton.»trlalof4ectmeBt»or  otaMUtofore^^ 
"*^^<^^y*  the  plaintiff  ahoald  be  nonsnitedy  or  tlie  bill  diimined,  because  the  mortgagee 

did  not  gire  fix  montlii  notice  to  pay  the  mosey  In,  or  ai^  other  definite 

notice.    The  reason  is,  because  at  law  the  estate  ts  his  own  -,  and  no  notice  ia 

reqnislte  to  entitle  a  man  to  recover  bis  own  who  stands  in  the  sitnation  of 

mortgagee ;  so  that  whenoYer  the  mortgagee  calls  for  his  money  the  mortgagor. 

most  pay  it ;  and  the  mortgagee  may  at  his  pieasnre  proceed  at  law  to  recover 

the  possession,  or  in  equity  to  foreclose.    But  the  mortgagor  is  not  in  the  same 

situation,  he  cannot  compel  the  mortgagee  to  lake  his  money  at  a  moment's 

^^•'•"'^•^•-  warning;  he   must  give  the    mortgagee  alx  months*  notice  to  recover  it.; 

^iM^A/ftx  ^^*  ^Jk^  !•  the  same  thbig,  pay  him  sis  months'  interest  in  advance; 

«Mi<As'  iMi€'     Qiutrep  ei  vide  the  next  paragraph ;]  because  the  day  of  redemption  at  law 

^^^'  being  passed,  he  has  lost  his  estate  at  law,  and  can  be  let  in  to  redeeaa 

by  a  court  of  equity  only ;   and  a  court  of  equity  will  not  asalst,  nnlesa 
he  will  do  equity :  and  the  court  holds  It  eqaltalUe  that  the  meitgager  ahal| 
give  six  months*  notice  of  paying  in  the  money,  to  enable  the  mortgagee  to 
provide  another  security  for  it.    But  when  the  atortgagee  requires  payment, 
all  notice  is  out  of  the  case  >  it  is  not  notice,  but  a  demand,  which  the  mort- 
gagee has  a  right  to  make,  without  any  limitation  of  time  whatever ;  and^ 
consequently,  wlien  the  mortgagee  has  demanded  hb  money,  the  mortgagof 
may  bring  it  him  the  next  day,  and  if  he  refuse  to  receive  it  he  con  no  longer 
demand  interest ;  for  his  demand  of  the  money  has  made  notice  from  the  mort- 
TaUer  mmi      gagor  wholly  unnecessary.    When  the  mortgagee  has  demanded  payment  of 
w^nufmni*  ^^  "^oney  it  must  be  brought  to  him  personally,  for  though  a  place  of  re>pay- 
gag^*e^terc9»'  ment  is  mentioned  in  the  mortgage  deed,  yet  the  day  of  re-payment -beinit 
ditiom/or/eUed.  passed,  the  mortgagee  ia  not  bound  to  attend  there ;  and,  therefore^  i|  mast 

be  brought  to  hhn  penonaUy.  It  is  thus  upon  a  general  demand,  but  he  may 
give  a  special  notice.  The  mortgagee,  when  he  makes  the  demand,  has  a 
right  to  appoint  a  tbne  and  place  for  payment  of  the  money,  and  then  the 
mortgagor  must  attend  at  the  time  and  place  prefixed  by  the  mortgagee  ta 
lender  the  money ;  otherwise  biterest  will  run  on  to  the  time  of  aetnal  pay* 
meqt    f  Cas.  &  Opui.  51. 

The  interests  of  mortgagor  and  mortgagee  are  perfectly  distinct,  and  that 
distinction  is  very  familiar  to  conrU  of  equity.    The  mortgagee  Is  not,  in  any 
respect,  under  the  control  of  the  mortgagor ;  nor  could  he  be  compelled  la 
receive  his  money,  even  at  the  expiration  of  six  months  notice ;  for  tiien  he 
might  have  driven  the  mortgagor  into  equity  to  redeem  the  estate.    Per  Rich- 
ards, B.  in  King  v.  Alfbott^  S'Price,  196.    But  if  a  bill  were  brought,  a  mnch 
greater  delay  and  more  difficulties  would  of  course  occur.    Cusbwrne  v.  Scuifep 
f  Jac.  Sc  Walk.  199. 
Pffwy  fa  f  efrfjur      ^^  ^  ^^^^  c**®  it  was  proposed  to  payoff  a  mortgage  bearing  interest  at 
SIX  m«mlh§'  ta-  5  per  cenU  bnmediately.    The  mortgagee  refused  to  take  the  principal  money 
tereat  u  ad-      ^^^  ^^^^  ^^  months  notice,  on  the  ground,  that  if  he  then  laid  out  bto 

money  in  the  foods  he  could  get  no  more  than  S  per  eeni.  The  mortgagor 
being  very  desirous  of  obtaining  a  reconveyance  of  the  iegal  estate  for  the 
purpose  of  effecting  a  family  arrangement,  then  proposed  at  the  end  of  six 
months  to  make  up  the  deficiency  of  hllerest  which  the  mortgagee  might  sustain 
by  investing  his  money  in  the  funds,  to  whicli  the  mortgagee  assented,  provided 
It  coold  be  done  laiely.  On  tayfaig  the  ease'  before  ceaatel,  he  inclined  to 
think  that  the  acceptance  of  such  deficiency* would  be  vsary^  ^ecanse  the 
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"    And  sifdia  legal tteder  as  wiUauspend  the  interest  (e),  when  ifg^  tadrr 
vwdfl  'to  the  mortgagee,  will  also  bind  his  executors,  or  do-  ^^^^0!^^ 

(«)  Sir  J«&a  AntUn  v.  Extadvn  »/  Sir  W.  DodweU,  1  Eq.  Ca.  Abr.  318, 
pi. «. 


iiiort|(«gor  not  having  bad  the  use  of  the  moDoy  in  the  mean  time  he  woold 
be  paying  more  that  5L  per  cent,  intereit.  It  may  indeed  be  said  that  the 
MrplBS  payment  is  not  interest,  and  certainly  it  cannot  be,  as  the  money  Is 
aot  oat  lo  ate ;  biit  If  a  mortgagee  6y  any  taaiMt  takes  more  than  principal, 
iaterast,  and  costs,  it  ia  nsnry,  and  this  is  a  means  by  which  more  than  prin- 
cipal and  interest  would  be  obtained ;  and  it  is  conceired  that  the  nsary 
cannot  be  evaded  by  saying  that  the  extra  payment  is  for  the  purchase  of  a 
conrenience. 

If  the  mortgagor  comes  with  the  money  to  the  mortgageCi  or  to  the  time  Mertgagee  tf 
aa4  plapa  appomtedy  he  has  a  right  to  reqnire  a  prodvction  and  delivery  of  9*^^f  V^- 
the  mortgage  deed,  [contra ,Lanj/ord  v.  Oaa/y  of  Salop,  Toth.  M9,  infra,  ^!^^^'^* 
993,  4i  11th  section  of  note  there,]  and  to  have  it  delivered  up  to  him,  as  the  with  deede  oJ 
prodnctioQ  and  delivery  of  the  mortgage  deed  is  the  proper  evidence  to  the  <»««^«i^  Jifact 
mortgagor  that  the  mortgagee  has  not  assigned  the  mortgage  to  any  other  ^''^ 
person,  but  has  the  right  to  receive  the  money.    Suppose  the  mortgagee  has     [  9S5  ^  } 
received  the  money  from  a  third  person,  an4  has  assigned  over  and  delivered 
the  mortgage  deed  to  the  assignee,  and  then  calk  on  the  mortgagor,  (v/ho  is 
ignorant  of  the  assignment,)  for  the  money,  and  he  pays  fit  withont  requiring 
to  have  the  mortgage  deed  delivered  np,  most  oertahily  the  assignee  can  have 
no  benefit  of  the  mortgage,  nor  compel  him  to  pay  it  over  again,  though  the 
original  mortgagee  who  received  the  money  is  become  insolvent.    But  this  ia 
confined  to  the  delivery  of  the  mortgage  deed ;  for  the  mortgagor  has  not  a 
right  to  annex  a  condition  to  the  payment,  that  the  mortgagee  shall  execute  an 
assignment ;   because  it  frequently  happens,  that  a  proper  assignment  or  re- 
conveyance cannot  be  prepared  without  an  Inspection  of  the  title-deeds  In  the    . 
Bortgagee's  hands,  and  it  is  understood,  that  a  mortgagee  is  not  compellable 
to  produce   the  title-deeds  before  he  baa  actually  received  his  money ;  for 
•tbarwise,  under  pretence  of  repayment,  the  mortgagor  may  look  Into  the  title- 
deeda  with  a  view  to  discover  faults  and  defeat  the  security ;  but  the  mortgage  jif^^^i^  j^^ 
floed  itself,  which  puts  htm  in  the  character  of  mortgagee,  and  without  which  a/m^f  open  ie 

ha  cannot  reoiat  the  production  of  the  title,  must  be  always  open  to  the  In*  ■"•'"M^f"'* <"» 

S!0f  cnen  *  soa/ra 
fpaetioB  of  the  mortgagor,  that  he  may  know  his  right  to  redeem.    It  follows,  ^  tUMeede  - 

tiiemfiMW,  that  whan  the  mortgagor  comaa  to  pay  hia  money,  either  to  the  «M<«»voi.t.Sl5, 

Mortgagee  hunself  or  to  hia  agent  at  a  time  and  place  appointed,  be  baa  a 

flight  t»  expect  to  find  the  mortgage  deed  there;  and  that  It  shall  be  ready  ta 

be  delivered  to  him  when  the  money  is  paid ;  and  when  that  has  been  done,  he 

has  a  light  to  call  lor  the   title-deeds,  to  enable  hia  to  prepare  a  proper 

aiilgnment,  and  to  call  on  the  mortgagee  to  execnte  It  afterwards.    The  mart- 

fgtffit  la  in  no  danger  hi  paying  the  money  upon  receiving  the  mortgegar  deed 

wlthoat  an  asslgninant;  because  the  asortgage  and  the' receipt  together  will 

always  shew  what  the  debt*  b,.  and  .that  the  debt  is .  satisfied ; '  and  from 

H  HIS 
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Mmigugor's         But,  in  such  case,  it  seems  the  plaintiff  (/)  ought  to  make 

iii!nK«^^-  ^*^»  ^^^  *^®  money  was  always  ready,  and  no  profit  was 

«oi)r#  rMtfy.  •    made  of  it ;  which  may  be  controverted  by  the  mortgagee, 

who  may  prove  the  contrary ;  namely,  that  [he  demanded  it 

and]  the  mortgagor  was  not  ready  to  pay  it,  in  which  case 

the  interest  must  run  on. 

Toat&pinurett     And,  in  general,  a  strict  tender  must  be  made  (g\  or  the 

^p^edT^^  *"*"  court  cannot  stop  the  interest ;  although  cases  may  be  wh^ne 

they  would  wish  to  do  it ;  thai  of  acting  a  more  generous  kind 

part,  if  the  mortgagee  had  taken  it,  is  not  the  rule  that  the 

court  is  to  go  by. 

Teud^  ttf  m0-  And  where  there  was  an  open  account  between  die  mort^ 
Mama,  not  g^gor  and  the  mortgagee  (A),  and  several  tenders  were  made 
hufeti.^  '^  ^^  *^®  mortgage-money,  deducting  the  balance ;  it  was  held 
.   {  936  ]     that  the  interest  should  not  stop  upon  proposals  to  deduct 

upon  an  open  account  of  the  other  side. 

Bnk  note,  Mi      It  was  held,  where  a  mortgagor  tendered  a  Bank  of  Eng- 

fl  Ugntl  ieiultr }  . 

bui  if  not  6b-  land  note  to  the  mortgagee,  for  him  to  take  thereout  what  was 
ijaie  gLd{ji\  ^A^**  ^^^  ^^^  principal  and  interest  (t),   and  the  mortgagor 

(/)  iMiioH  Y.  Rodd,  f  Cb.  Ca.  S06.  ibid.  401,  note.— £J.] 

G^Ui  T.  HaUf  t  P.  Want.  .^78,  infra,  (i)  Sir  Jokn  AusUn  v.  ExecMtcr$  rf 

940.  Sir  W.  VodweUy  1  Eq.  Ca.  Abr.  51ft, 

(jg)  t  Yes.  37f .  pi.  9.   Hil.  17se9.     S  Bac.  Abr.  659, 

(&)  Gmforik  V.  Bradley,  3  Ves.  678.  ante,  938,  4. 
[S,  C.  ante,  741,  note  (C),  et  vide 

tbenceforth  the  mortgagee  will  become  a  tmitee  for  the  mortgagor  of  tbe  legal 

estate .    S  Caf .  Sc  Opin.  52. 

Wkmt  if  moH'      In  tliii  place,  it  may  be  subjoined,  that  if  a  mortgagee  baa  assigned  tbe 

fjaf M  Mas  9H*  mortgage  to  tmstees  on  trusts  for  tbe  benefit  of  bis  fiunily,  the  mortgagor  oa 

fomily  truits.    P*yiDS  ^^  ^^  money  will  not  be  entitled  to  tbe  custody  of  tbe  trust  deed, 

nor  to  an  attested  copy  thereof  at  the  trustees*  expence.    So,  at  least,  the 

law  is  understood  to  be  ;  and  the  trustees  should  be  reminded 'most  cautiously 

to  refrain  from  entering  into  a  jwrsoaal  corenant  for  the  prodnctioa  of  the 

trust  deed. 

r  936  *  1        ^^^  ^^  ^  statute  56  Geo.  3.  c.  68.  s.  11,  gold  coin  is  declared  to  be  thd 

GiM  oa/y  kgal  ^^7  l^g^l  tender,  witiH>ut  any  limitation  of  amoattt ;  and'  no  tender  of  sliver 

leader.     B^uk  eoin  ti  legal  beyond  forty  shilttnp.    Tbe  conse^iieoce  is,  that  if  the  conditiaa 

STa^JSe^n  **  *^  "^'''^  dertbe{asU  usMllyis)  to  |my4«wMMMsref  GreatBti^ 

mmU  «f  time,     lain,  the  mortgagor  may  be  required  to  procure  the  whole  su^^  in  gold>  ho#s 
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oflfered,  if  he  objected  to  the  legality  of  the  tender  bemg  in  a 
bank-bill,  to  turn  it  presently  into  money ;  that  although  this 
was  not,  strictly  speaking,  a  legal  tender,  yet  it  being  proved 


ercr  ezpemiYe  and  incooveDient  it  majr  b«  to  bim.    GWf6y  t.  Otkes^  f  Bos. 
St  PqI.  5t6.    In  tbii  caM,  Heath,  J.  aaid,  that  the  legitlatiire  acted  wisely  in 
not  making  hmak  notes  a  legal  tender,  and  the  recent  example  of  France  con- 
firmed this  opinion ;   for  there,  the  legislative  provision  in  fovor  of  paper 
enrrency,  only  tended  to  depreciate  the  paper  it  was  designed  to  protect,  and 
were  vltfanately  repealed  as  bijorions  bi  their  nature.     By  the  succeeding 
paragraph  in  the  text,  we  shall  see,  that  where  a  tender  is  made  hi  notes,  and 
the  tender  is  not  objected  to  en  <ft«  greimd  ^  iU  beimg  made  in  notes,  snch 
tttider  will  be  considered  good.    And  Lord  Redesdale  in  a  recent  case,  was  yitkeikgr  fyHy 
disposed  to  think,  that  a  covrt  of  equity  wonld  consider  a  tender  in  bank  w&ultl  rriUvt 
notes,  daring  the  suspension  of  cash  payments,  a  suiBcient  tender;  for  ac-  jj^^  tut/mi 
ddents  which  prevented  a  compliance  with  legal  forms  were  clear  ground  of  itf. 
equitable  relief;  and  when  the  law  had  put  it  out  of  the  power  of  any  person 
to  obtahi  a  laige  sum  of  money  in  specie,  it  was  impossible  for  a  court  of 
equity  not  to  take  notice  of  that  curenmstMice.    BiddiUph  v*  St*  Jeftn,  S  Sch.  St, 
Lef.  555. 

By  the  act  of  5S  Geo.  S.  c.  5Q  (contUiued  by  the  54  Geo.  S.  e.  5S,  during  Si^hUf  m 
the  suspension  of  cash  payments),  it  is  enacted,  that  hi  all  cases  in  which  any  ^'"*^' 
sum  of  money  Is  directed  or  wyodged  to  be  paid  under  any  rule,  judgment, 
or  decree  of  any  court  of  law  or  equity,  or  is  allowed  to  be  paid  into  court, 
in  order  to  stay  proceedings,  or  under  any  distress  for  rent,  Ste.  in  such  cases 
the  payment  in  notes  of  the  Bank  of  England,  if  the  payment  is  made  in  Great 
Britain,  and  Ui  notes  of  the  Bank  of  Ireland,  if  the  payment  is  made  hi  Ire- 
land, Shan  be  deemed  good  payments  in  law ;  and  in  all  cases  in  which  any 
money  is  payable  out  of  any  such  court,  payment  in  Bank  of  England  notes  In 
Great  Britain,  and  in  Bank  of  Ireland  notes  in  Ireland,  shall  be  good  pay* 
ments  in  law.  So  that  the  above  acts  go  neariy  the  length  of  making  notes  of 
the  Bank  of  England  (in  England)  and  of  the  Bank  of  Irehind  (in  Ireland) 
legal  tenders  duriug  the  continuance  of  the  suspension  of  cash  payments.  By 
the  act  of  the  59  Geo.  5.  c.  49,  (which  continues  the  act  for  suspension  of  cash 
paymento  till  the  1st  di^  of  May,  1825),  the  hokiers  of  the  Bank  of  En^and 
notes  to  the  value  of  €0  ounces  of  gold  (calculating  tlie  value'  of  such  gold 
between  different  periods  after  certain  different  rates)  may  r^nire  payment 
in  gold,  but  the  Bank  is  not  to  be  compelled  to  pay  gold  except  in  ingots  or 
bars  of  60  ounces ;  so  tliat  although  gold  may  be  obtained  for  notes  of  the 
T^lue  of  60  ounces  of  gold,  yet  it  cannot  be  obtained  for  any  farther  sum  of 
lev  ikan  the  same  amount.  By  tlie  late  act  (ist  St  td  Geo.  4.  c.  26,  for  the 
grpdoal  resumption  of  cash  payments)  the  Bank  is  empowered  to  pay  any  debt 
or.  demand  whatsoever,  to  which  the  Governor  and  Company  shall  be  liable, 
eilj^er  in  one-pound  notes  or  in  tiie  legal  coin  of  the  realm,  at  the  option  of 
the  said  Governor  and  Company ;  sections  lit  5.  Sec.  9,  provides,  that  if  the 
Bank  shall  offer  to  pay  in  coin,  it  shall  not  be  competent  for  the  bearer  of 
any  notes  to  demand  payment  in  ingots,  or  bars  of  gold  -,  hat  if  the  Bank 
sh^ll  not  pffcr  to  pay  iu  coin,  the  bearer  of  UQles  shall  i|Ot  he  deprived  of  hi% 
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that  the  niortjgagor  oflEered  to  ttim  it  into  mobejf  tbat'iudlr 
it  good. 

This  vUw  ^        It  ig  Qecessary  to  observe,  on  this  subiect  of  tendering  bftxdL 

tendering  note*  i.i  ,  i.ii  j^ 

€9^/lrmed,        notes,  that  it  has  never  yet  been  detemMoed  that  a  tender  ot 


General  ruU§ 
M  tnuiir. 


right  to  pssrmcnt  in  iogoliy  at  direeted  by  tiw  laitlj^-iBeiitiDaed  act.    Ac» 
also  «ectioB  3. 

Lord  Coke  lias  oliserved,  that  **  th«  feoffee  maytender  the  moaey  [in  per- 
fomaoce  of  a  eooditioii]  in  panes  or  hagt,  m IfiMiit  sb^wiftg  or  tcdting  the 
same;  Ibfke  doth  that  which  he  oaght,  vhb  to  bring  Ibe  moaey  ia  paraet^  or 
^  bags>  which  ts  the  asaal  maimer  to  carry  aioney  ha,  and  <b«n  it  is  the  pflrt  of 

the  party  that  ii  to  receive  It,  to  pot  it  out  and  fell  it."  Co.  Litt.  tOB  a.  Sv  L. 
Shep.  Toisch.  136.  Sed  vide  S^Mb»g9  ▼.  Cliffy,  NoyV  Rep.  t4,  whe^e  the 
person  held  the  money  on  his  arm  in  a  bag  af  (he  time  of  offering  it,  thi*  waa 
adjndged  no  good  tender,  for  it  migiit  have  been  eoanters  or  base  aaoney.  It 
behoves  the  mortgagee  to  inspect  the  gondffcsi  of  the  money ;  for  if  there  be 
any  bad  thooey  io  the  bags,  and  the  niortgagee  accepts  it,  the  mortgagor  .will 
not  be  bound  to  change  it.  5  Co.  115.  Vin.  Ab.  Tender  (E).  Bot  it  may  be 
<  qoestionedwbpther  hewonld  not,  in  case  there  were  any  bate  money  in  the 

bags^  have  rcfief  in  eqvity,  or  at  law  in  an  action  of  deceit    Where  the  pro- 
viso was,  that  the  money  alioeld  be  paid  in  sffver,  and  the  tender,  and  eves 
payment  was  in  siNer  arid  brass,  the  proviso  wa»  held  not  discharged*    Be«4 
r^  Oaly,  f  Bre.  P.  C.  151.    Te  malte  a  legal  tender  there  mest  either  be  an 
aettial  offer  of  the  money  produced,  or  the  prodoction  ot  it  must  lie '  dispensed 
with  by  the  express  deciaratioo  or  equivaleDt  act  of  the  creditor.    Therefore 
where  the  defendant,  on  departing  from  home,  left  lOi.  wttii  his  eierk  fbr  lh» 
pfadtttiff,  of  which  the  derk  informed  the  plahitiff  when  he  called,  and  de* 
manded  a  larger  sum ;  and  the  plainttif  said  he  would  not  receive  the  lOl.  nor 
any  thing  less  than  his  whole  demand,  but  ike  cUrk  did  mt  iffer  ike  lOl. ;  this* 
was  held  to  bt  no  tender.     Tkemet  v.  JEvaai,  10  East,  101,  et  vide  Bead  v. 
Tewderinf^         G^tUringt  8  Manle  de  Selw.  86.    So  if  a  debtor  tenders  a  larger  inm  than  is  dee, 
ewS^r  dkearr  *°^  ^"^  ^^  change,  this  will  be  a  good  tender  if  the  creditor  does  not  ob|ect 
M*  to  it  on  that  account  but  only  demands  a  laiger  sum.    Bladt  t.  Smiikj  Feake 

N.  P.  C.  88,  et  vide  Wade'e  cote,  5  Co.  115  a.  If  however  he  obje^to  to  the 
tender  as  informal,  the  precise  sun  must  be  o^red ;  and  if  in  making  a  tender 
tlie  person  aslLs  for  change  out  of  a  pound  note^  and  no  objection'  itf  made 
on  that  account,  bet  it  is  refosed  because  it  is  not  enough,  then  the  tdnder 
is  good.  Cfldjwm  t.  iMbkueky  MS.  K.  B.  18S4.  Nov.  9.  BaOerhie  t.  llaaii^ 
$  Campb.  70.  Blow  v.  RuueU,  1  Carr.  &  Pay.  365.  Satmdere  v.  GrMkawt^ 
1  6ow,  ifl.  An  offer  to  pay  a  snm  of  money,  with  a  condition  that  It  Bhal( 
be  accepted  as  the  whole  balance  due,  when  a  larger  snm  is  claimed,  doles  not 
aoaoont  to  a  legal  tender  of  the  snm  offered  to  be  paid.  Evane  v.  Jwffehw, 
4  Campb.  156.  But  a  tender  of  money  to  an  agent  authorised  to  receive 
payment,  is  a  good  tender  to  the  creditor  himself.  Goodlatid  v.  BUuMf 
t  Campb.  477.  Et  vide  MvffuH  v.  Pafitms^  5  Taunt.  307.  1  Marsh.  !^.  In 
the  late  case  of  liteade  v.  AnHfen,  t  Dow,  961,  the  mort^gor  made  a  t^er   - 
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bank  notes  i«  -^xi  aU^^penis  a  good  tender ;  Wd  peiimps  there 
may  be  a  great  policy  in  evading  such  a  deeifiion^  as  the 
greatest  credit  such  paper  can  acquire,  is  the  voluntary  and 
ittB^rsal  receipt  of  It  as  cash  in  all  parts  of  the  world.  But  * 
although  courts  of  justice  have  not  yet  decided  bank  notes  to 
be  a  legal  tender,  the  Court  of  King's  Bench,  indonfbrmity 
with  the 'Opinion  of  manltind,  have  held,  that  if  such  notes 
an  "presented  in  payment,  and  no  objection  made  to  the  reeeipt 
on  Ihtft  account,  they  are  a  good 


This  qu«8tion  o<%urred  in  the  casie  of  Wrigfa  ?;  B»9d  (/)i  Btmk  wOt  «iv 
whidi  ktom  on  afi  objection  taken  to  the  mem03ial  of  an  an«  ^uiiH^^S!^ 
nuity,  under  the  17th  Geo.  8.  c  S6,  upon  Ae  ground,  itibat  *<«•«««*. 
part  of  the  consideration  was  b  in<niey,  and  the  tesi  in  bank 
notes  of  the  Bank  of  England,  whereas  the  whole  consider- 
jltion  was  4e$enbieid  as  -money  in  th^  memoriaL    But  the  court 
were  unanimously  of  opbiion,  &at  bank' notes  wer6  io  all  in« 

(i)  WrigiU  V.  Reedy  S  T.  B.  554,  et      1  Selw.  N.  P.  346,  5di  edit,  and  Bal. 
irfde  MiXUr  v.  Race,  1 B Ahr.  452,  [3.  C.      N.  P.  54 1.— £d.] 


of  payrnent  to  the  agent  of  the  mortgagee,  who  refiued  to  accept  it.    Twenty-  .     p^  gg^ 

i^)t  yeafs  elapsed  without  demand  of  principal  or  interest     Payment  of      ewlkmi^ 

iMIndpsI  abt  kifoi^tt  for  the  whole  time,  was  decreed  aader  the  cifemnstaacet 

in  the  eoort  below,  and  ioch  decree  was  affirmed  by  the  Hoase  of  Lords. 

&  C.  ante,  vol.  L  396)  tii  nolU.     And  it  is  observable,  that  a  tender  of  what 

the  mortgagor  supposes  to  he  doe,  does  not  oost  the  whole  Jarisdktion  of 

equity,  so  as  to  leave  the  party  to  his  legal  remedy.     Roherti  v«  CUnifUni^ 

SAnstr*716.     For  more  on  tender,  see  Tidd's  Pract.  t09,  7th  edit;  and 

Seflon's  Prac  tit  Tender ;  and  as  to  the  old  law  of  tender  in  performance  of 

a  conditioii,  5  Bac.  Abr*  21.    Co.  litt  S09  b.     Hawk.  Abr.  by  Radall,  S07, 

and  Shcp.  Toaeb.  140.    In  Ireland  theie  waa  not,  (HI  very  latsly,  any  lawful 

aioiieyv  it  was  iMrely  conventional ;  the  geld  aidiilver  coin  was  not  of  Ugt^ 

««rraiiey»  hst  only  copper,    hmtiwmnt  v»  Imuinwmtt  tBligh,79k    Now, -how* 

evsr,  the  cnrrMiry  is  assimilated  Ihnmghoot  the  UniM  fiJngdon  by  tbe  lal» 

Mt  6  OeOk  4.  c.  79.  t7th  Jone,  18(5. 

Onthia  latter  saiyeet,  it  is  merely  aeeessary  to  add,  that  if  a  hnfAUleiidcf  Tender  hi  fer* 
be*  onee  made  oa  the  day  appointed  by  •thecendttioB^  and  the  mortgagee  le-  feitwumee  rf 


fuses  it,  the  land  wOl  be  for  ever  quit  ^  the  eondition ;  and  4he  mortgagoi  ^^^^^"^* 
maylwld  it  as  before  <;  hot  yet  the  csorlgage  debt  reouiins^  whioh  the  «MM%a8ee 
may,  at  anytiaiti  recover  by  action  of  debt  Lit  sect  3Sa.  Go.  Lilt  M9  h» 
Gilb^  For«  Rons.  Sir*  And  if  a  persen,  witboat  ai^  loatt,  debt,  or  daty  pre- 
ceding, mahe-a  gMtaltoas  aioatgage,  aad  afterwarda  tendera  the  meaey  on 
tbe  dagrt  which  the  aiailg«|ee  vafiisai,.  tht  MOftgageo  will  be^iiUiii  i^medy* 
to.  I4n*  S09  h,  . 
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tents  money,  if  accepted  wUkotd  objectkm  aa  Bucb,  and  on 
that  ground  held  that  the  memorial  was  good. 

Tender  if  hamk     But  Mr.  Justice  Buller  observed,  that  although  bank  notes 
Hccimpamltd     ^^^  considered  in  this  light  in  the  Court  of  King's  Bench, 

p^tim^ie  y^*  "*  *  ^^*^  ®"  *^®  ®*^®'  ^^^  ^^  *^^  *"^'  ^^  ^^  Chancellor 
MMvy  (T).       once  suggested  a  doubt,  whether  diese  kind  of  notes  were 

money;  therefore  it  is  most  prudent,  in  makiqg  a  tender  of 

them  to  a  mortgagee,  to  o£fer  to  turn  them  into  cash,  which 

if  not  required,  clearly  gives  validity  to  the  tender;  for  as  the 

consequence  of  a  refusal,  if  the  tender  be  legal,  is  penal  to 

the  mortgagee,  a  court  of  equity  would  be  indined  to  seise 

iqpon  any  omission,  by  which  a  mortgagor,*  so  drcumstanced, 

flight  escape  from  the  rigour  of  the  law. 


TemiermtHibi  A  tender  must  be  madebya  person  actually  interested ;  and 
UUraui^fy  accordingly,   it  was  said  by  Croke  to  have  been  adjudged, 

Trin.  S7  Eliz.  that,  where  one  tendered  money  upon  a  mort- 
[   939   ]    gage  for  an  infimt,  who  was  not  guardian,  nor  was  to  have. 

any  interest  in  the  land,  it  was  adjudged  a  void  tender  (t). 

Bygumdum^  The  above  case  is  reported  more  at  large  in  Owen(/),  by 
mkem.  the  name  of  WaikinsY.A^twici,  and  is  thus  stated:  A  man 

{k)  WiUkuu  ▼•  Aahmeke^  Cro.  Eliz.      Lavedrnfy  Owen,  M ',  ud  Cfwpfe  c«e, 
l9f.    [AC.  1  Leon.  54.    Moor,  s«^,      Oodb.  59.'firf.] 
and  Owes,   157.     S.  L.    WvUef  v.         (/)  Owen,  137. 


(T)  The  necessity  of  this  ftrecaation  most  be  now  saperseded  by  the  sbo^e 
4efiBi(ive  a4)ndicadon  in  tlie  King^s  Bench.  It  is  a  precaution  which  may 
be  prodoctive  ef  great  IncenTenienoe,  and  perhaps  expenee,  In  times  of 
aeareity  of  cash ;  for  if  the  mortgagee  shonld  close  with  the  ofler  to  turn  tlie- 
paper  into  specie,  all  the  trouble  which  the  procuration  of  the  notes  was 
Mended  to  obviate,  would  be  incurred,  and  if  the  mortgagee  does  not  him- 
self ol^eet  to  the  legality  of  the  tender,  why,  it  may  be  asked,  shonld  the 
asortgagor  to  his  own  prcjudlee  pointedly  raise  the  objection  for  him  ? 

(T  f )  It  Is  extremely  clear,  that  no  one  has  a  right  to  make  a  tender  of  the 
money  due  on  a  mortgage,  except  the  one  who  can  shew  a  title  to  compel  a 
redemption  ;  as  to  those  who  cannot  shew;  snoh  a  title,  the  mortgagee  has  a 
vighi  to  ffelhse  acceptance  of  the  tender,  and  to  Insist  on  boldtng  the  poese8->* 
flon.    Per  Lord  Chancellor,  3  Swanst.  237. 941.    Iawmx  v.  0M,  1  Vers.  ISf.' 
BicMejf  V.  Derringimtf  Barnard.  32. 
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iBtde  a  feoffinent  on  condition,  that  if  be,  hia  heirs  or  execu- 
tors, did  pay  one  hundred  pounds  before  such  a  day,  that  he 
might  re-enter;  the  feoflfor.  died,  his  heir  within  age;  the 
mother,  without  any  notice  to  the  son,  requested  I*  S,  that 
he  would  pay  the  money  for  her  son.    AQ  this  was  found  by 
special  verdict,  but  it  was  not  found  of  what  age  the  son  was.    - 
CBnch  said,  that  if  the  jury  had  found  that  the  son  was  of 
the  age  of  seventeen  years,  the  payment  had  been  good.    But 
by  Wray,  if  a  bond  be  upon  ocmdition,  that  the  obligor  or 
bis  heirs  shall  pay  1001.    and  the  obligor  dies,    his    hdor 
within  age,  I  conceive  payment  by  the  guardian,  or  by  some 
other  friend,  is  good.    And  afterwards  all  the  justices  agreed, 
Ihat  if  tiie  infiuit  were  witiiin  the  age  of  fourteen  years,  the 
tender  of  the  money  by  his  mother  had  been  good,  but  other- 
wise if  he  had  been  more  than  fourteen  yean  of  age;  an4. 
because  no  age  was  proved,  but  that  he  was  witiiin  age,  it 
should  not  be  intended  that  be  was  within  the  age  of  fourteen, 
years;  and  therefore  they  advised  the  party  to  begin  denavo^ 
and  that  it  might  be  found  that  the  infimt  was  within  the  age. 
of  fourteen  years. 

.  The  money bdng  a  sum  in  gross  (m),  and  cdlaterat  to  the  nidtrwmHhf 
title  of  the  land,  the  mortgagor  must  tender  it  to  the  P^^^  ^rf^^lj!^^!!!!^ . 
of  the  mortgagor,  and  it  is  not  suffident  for  him  to  tender  it: 
mpan  the  land  (u). 

(m)  Co.  Litt  no  \>.  t  Bq.Ca«  Abr.  SOS.  54. 


(U)  Hence  tfie  neeeaiity  of  appolDthig  s  certain  place  for  payment  of  the  ^^"^^f^^^P* 
B^pney  in  the  proviM  fyr  redenptioo.    Lord  Coke  adds, «'  bat  if  the  mort-g^^g*^ 
gageebe  oat  of  the  fealm  of  England,,  the  mortgagor  is  not  bonnd  to  seek  him,  jwrssn  U  n- 
or  to  go  oat  of  realm  nnto  him ;  and  for  that  the  mortgagee  is  the  cause  that  g»fa<  y^Tt  if 
the  mortgagor  cannot  tender  the  money,  the  mortgagor  shall  enter  into  the  ^^^ 
land,  as  if  he  had  dnly  tendered  it  acoofding  In  the  eondiOon."    Co.  litt. 
aiO.  b,  which  principle  any  be  attended  with  this  oonseqaeace,  that  if  tha  - 
tot  mortgagee  be  oat  of  the  kingdom  on  the  day  of  payment,  and  themoit- 
gagor  enteraon  the  land,  and  after  the  d«y,  assigns  Ofer  to  a  second  BMntgagaa 
^Aohas  no  notion  of  the  first  mortgage;  is  sack  case  it  seems  the  firstmorl- 
gageewonid  be  peetponad  to  the  second,  for  the  second  has  the  legal  estate 
and  as  mnch  equity  as  the  first,  and  then  equity  wiU  not  interfere,    Aprope? 
precantioa,  thetefiwe,  for  a  mortgagee,  going  abroad  before  the  day  of  pay# 
OMt,  would  be  to  appoint  soam  parson  to  receive  the  money  at  tbn  time  and., 
place  specified,  of  which  appointment  the  mortfigor  should  have  notice* 
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UnkuHmmid      Bat>  If  ft  tinf^e  iilkd  ylaoe  fyf  pKyneiit  of  tfee  iMfl^ 
pomi9iiHdeid.  fK^inted,  bi  tfaarcttiie  lie  ne^d  not  ieek  for  ib^  uotlgagee (s)^ 
.   or  be in'im)^  <^kar  {dace  but  in^  that  cmnftfised  in  the  iidteti* 
ture^  or  the^if  longer  than  the  time  ijieoifled  Attem. 

Or  mortgagor       And  eo  itis,  dthoiurh  9L  tiBM  bo^tDOt  iflftpoiiited  inthe  tivo* 

<t^  repa^mati,   V180,  if  the  iiibrtgftgoir  give  nattte^here  M  wQI  pay  it  <o£ 

mtfj^!*^     Th&s  (o),  where  the  mertgagor  gate  penwmd  twtiGei  iii>wtMiig, 

tb  iStLe  defetkdant  the  mor^fagee^  that  he  ^mald  teflder  the 

Aofiey  a^  iiiteredt  between  tfae^  hourlr  of  ted  alid  twehre  iK 

li)[e^Ottiii%,  »l  JUneofai^^fiDdi  Hd,  at  a  dqrand  hour  ap^ 

pointed^ theieinv  whioliaecordin gjly  waa  dotie<;  itwaa  otjeeted' 

Aftt  Lkic<!(fai^d^&fifi  HdUwieg  not  nattied,  ttf'tfair  pneybb  In  4lib 

inOMgage^eeii>  as  Ihe  jAaee  ftir  ^ytneimi^  ^aod 'thei^fare^)<htti 

theteud^  ttiuit  be  tor  the  -peieoiif;  'but'irwaB  helfl,  >dxai  ^tiia 

i&oiiey  1)ehig  le^t  In  town,  it  would  be^eiy  haid,  ^aftet'^per^ 

i^nd  notid^  being  fgbfM  liir  paymeift  ihefeeeC  Mid  tk>  okjeetiob 

nia^  by  the  mortgagee  to  the  ftaoe  %t  'thethm  ^af  iMice^f  to 

make  tlie  mortgagor  IraTel  widi  ^Ate  Hum  6f  mbney  Uf  Oribrd^ 

where  the  mortgagee  lived  (u  <)• 

TMtmn^bHS^    Ih  oei^ntAses,"  a  tender  kt  the  keun  of  tbr  -faorlgagee  will 
£S||2!'^]|^»  1^^  3%iib;  where  tlMre^waata  inoiigagey^u^ 

llieiiioit|;agbra9brw4iMaiiieetfa%'ihe  riio^4&gee»>  mid  W>  hiiiv 
I  have  monies  now,  I  will  come  and  redeett  tile  ^oMgage; 
to  which  the  mortgagee  replied,  he  would  hold  the  mor^aged 
premises  as  long  as  he  couldi  and  then  when  he  could  hold 
them    no    longer,  let  ihe    devil    take    them  if  he  would. 

(m)  to.  UiU  til  b.  fit.  (p)  Mmndng  V.  Btftgiu,  1  Ch.  Ciu 

(•)  GylMV.  Hoi^  t  P.  MTing.  378.       t9. 
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(U^)  An^ummhUmpUm  tftoaM  la  i^imiiMfor  piytoeiit'of  tta  mnaty. 
la  mid  cu«V  s  ttHtt  wm  aargifed  oa  lufdt  in  IialaiM,  wd  tfe^pfavMo  slipiikt«il 
tinlrflCkfeNMia'be  thpM  fb  LtftddHVIhia  Hdl»  LoMoa.  la  tiM  HJbuevP  Cwrdi^ 
tMl  |«H'«C  ttu»  YlMrtttlMi  tias  aaattendad  lo^  aad  tfacfar  tonUipt-Mdi  ttet 
tiw^iifacrtfr  HMSMiacyww  atleatiilecltotavatlM^imi  admitted  4*<Siig- 

thlMS  WiAigiiiWi\s0otriMi,  te^^omicUt  bf  tie  p«rtie«|  theflMt  sof  eiacli«> 
tiont  tiifc'  iMfiNM^  aad  tia  ^Mrw  piavWoas  «d  SMp^eMtoiisnf  "tiMl tofaaaaat 
y^imaiMmtM%]fib%'muUkHA  4a  th^^aiarastaiir  ^  lamahwn  ^  fimdaita^ 
IBligl^dO.*  ( 


OF  tmrnBT  XEVT  OR  XORTOA&E,  &c.  94D  M 

Aft^nrarils-tiiemoittgagorweDtto  tbe  mbr^ageeV  house  wkh 
money,  more  than  sufficient  to  redeem,  and  tendered  it  there^ 
but  it  did  not  appear  that  the  mortgagee  was  within,  or  that 
the  tender  was  made  to  him ;  the  court  decreed  a  redemption^ 
and  that  the  defendant  should  have  no  interest  from  the  time 
of  the  tender,  because  of  his  wilfulness.  And  a  like  deter* 
mination  was  [said  to  have  been]  made  in  the  case  of  Peck- 
ham  y.  Legay  {q\ 

But,  if  there  be  a  deed  of  assignment  presented  to  be  exe-  ^f*'^  ^^^ 
cuted,  at  tbe  time  when  the  tender  is  made,  in  which  there  wtd  ttm^iM^ 
are  covenants,  the  mortgagee  is  entitled  to  lay  them  before  J^»»1^2J|*' 
his  attorney,  and  shall  have  reasonable  time  aDowed  him  so  to 
do  before  the  interest  shall  stop. 

.  Thus  (r),  where  a  biB  was  brought  in  May,  1749,  to  redeem      [  941  ] 
a  mortgage,  in  which  the  plaintiff  insisted  upon  a  redemption,  uwJl^MftJ^ 
on  paying  the  principal-money  only,  for  that  the  iifterest  ought  J^  *•  f^^ 
to  determine  in  February,  1741,  because  he  had  given  six  Mna  ^  mrt* 
months  notice  to  pay  it  off,  and  had,  on  that  day  tendered 
the  principal  and  interest,  widi  a  deed  of  assignment,  but  the 
defendant  absolutely  refused  to  take  the  money  i  the  defendant 
swore,  that  he  offered  to  take  the  money,  'provided  he  might 
have  time  to  consider  of  it^  afid  to  advise  upon  the  deed  of 
alignment,  there  being  covenants  therein  on  his  part,  upon 
which,  as  he  was  not  of  the  profession  of  the  law,  it  was 
reasonable  he  should  consult  his  attorney,  whether  they  were 
such  as  he  might  safely  execute.    And  the  Lord  Chancellor 
said,  that  the  plaintiff,  not  having  sent  a  draft  of  the  assign- 
ment to  the  defendant  any  time  before  the  money  was  tendered, 
as  he  ought  to  have  done,  wasin'  the  wrong ;  for  where  there  • 
were  covenants  on  the  part  of  the  mortgagee,  it  was  very 
reasonable  that  he  should  have  some  time  to  look  them  over ; 
the  plaintiff's  attorney  ought  to  have  lefl  the  deed  for  a  weei 
with  the  defendant,  that  he  might  have  had  an  opportunity  to 
advise  upon  it,  and  should  have  appointed  a  time  to  pay  the 
money,  after  the  defendant  had  had  sufficient  time  to  consider 
it.     And  his  Lordship  decreed  the  mortgage-money,  with  in- 

(•9)  Cited  in  BJaniwig  y,  D«tj^,        (f)  HUMure  ▼.  Smith,  5  Atk.  90, 
1  Cd.  Ca«  S9.  [S.  C.  9  xMod.  441^£d:} 
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terest,  to  be  paid  within  six  months^  or  otherwise  the  plain- 
tiff's bill  to  stand  dismissed. 

Htne$t  nai  So,  if  there  be  a  controversy,  to  whom  the  equity  of  re- 

dS^iigiu*u  demption  belongs,  no  assignment  can  be  made  until  that  point 
?"**y.  ^  /'*  is  settled  is) :  therefore  the  interest  of  the  mortgage  will  not 
di^^e.  cease,  although  the  money  be  tendered  to  the  mortgagee,  and 

he  refuse  it. 

BMUrfbUerett  The  rate  of  interest,  originally  reserved  upon  a  mortgage, 
ZpmbunSn^  ^''^y  ^  altered  at  anytime  by  a  parol  agreement,  without 
jiirfll  9gn€'      writing;   notwithstanding  the  rule,   that  a  parol    agreement 

ought  not  to  be  admitted  to  contradict  the  terms  of  an  agree-s 
ment  contained  in  a  deed,  or  miy  other  agreement  in  writings 
for  such  subsequent  transaction  will  not  be  considered  in  law 
as  a  contradiction,  or  aUeratum,  of  the  original  agreement, 
but  as  a  new  subsequent  parol  agreement;  and  nothing  is  more 
clear  in  law  than  that  a  written  agreement  may  be  waved  in 
part,  or  in  the  whole,  or  be  varied  in  the  terms  of  it,  by  a 
subsequent  parol  agreement,  made  upon  a  new  and  good  con* 
[  94^  ]  sideration,  if  the  subject-matter  of  the  latter  agreement  doth 
not  require  that  it  should  be  in  writing. 


Jfifioii  Thus,  where  Lord   MOton  (/),   being   possessed,  under  a 

Bdgnmtlu  conveyance  from  his  father,  of  divers  mortgaged  premises, 
and  all  the  securities  for  the  same,  and  entitled  to  all  the  money 
due  thereon,  filed  his  bill  in  the  Court  of  Exchequer  in  Ire- 
land, in  June,  1764,  against  Moore  Edgeworth  and  Darner 
Edgeworth,  infants,  heirs  to  the  mortgagor;  praying  the 
benefit  of  the  proceedings  in  a  former  cause,  and  Jor  an 
account ;  and  that  the  money  which  should  appear  due  there- 
on might  be  paid  by  tlie  plaintiff  by  a  short  day,  or  that  the 
defendants  might  be  foreclosed,  and  the  mortgaged  premises 
sold,  for  payment  of  what  should  appear  due. 

Tlie  defendants,  by  their  answer  to  this  bill,  admitted  most 
of  the  matters  therein  stated ;  but  insisted  upon  the  benefit  of 
an  agreement,   which  they  alleged  had  been  made  between 

(«)  Sharfmetl  v.  Blake,    t  £q.  Cft.         (Jt)miUn  v.  Edgeworih,  6  Bro,  P.  C. 
Abr.  603,  1)1.  34.  560. 
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the  plaiiitiff'B  h&sat^  John  Damet,  and  the  father  of  the 
defendants,  for  reducing  the  interest  of  ihe  said  tnortgagesi 
which,  by  the  deed,  was  originaUy  at  8  per  ceni.  to  6  per 
eeni. 

Issue  being  joined-  ill  the    cause,  several  witnesses  were 
examined ;  and  the  same   came  on  to  be  heard  in  Novem- 
ber>  1771 :  when  (upon  reading  an  answer  put  in  by  the  swd 
JohnDamer,  in  1758,  to  a  bill,  filed  against  him  bythe  de- 
fendant's father  in  1757,  whereby  ihe  former  adttiitted,  that, 
pending  a  former  suit,  the  said  defendant's  father  had  told  the 
said  John  Darner, "  That  the  debts,  afEfecting  the  estates  morfc- 
"  gaged,  were  so  great,  that  if  John  Darner  did  not  make  an 
"  abatement  in  the  interest  of  the  money  due  to  him,  he  would 
"  have  little  benefit  in  case  he  succeeded  in  the  said  suit,**  and 
that  Darner  then  said,  ''  that  if  that  should  be  the  case,  he 
would  leave  any  reasonable  abatement  to  his  finend  Ambrose 
Harding."— Whereby  it  appeared,  that  such  conversation 
had  passed  between  them ;  and  that  the  said  Ambrose  Hardmg 
understood  that  Damer  had  agreed  U>  accept  of  61.  per  ce$dk 
interest  upon  the  money  so  due  to  him  on  the  said  securities ; 
and  also  upon  reading  other  evidence)  the  court  made  an  order 
directing  an  issue  to  be  tried  at  the  next  assizes,  "  whetiieir  ^'•^^JJ^^jJf 
"  there  was  any,  and  what  agreement  between  John  Damer >  Esq.  try  exiMtaue  ^ 
«  deceased,  and  Packington  Edgeworth,   deceased,  at  any,  «**ar«««»«^ 
"  and  at  what  time,  for  any,  and  what  abatement  of  interest, 
**  on  the  principal  sinns  due  to  the  said  John  Damer?" 

« 

From  this  order  Lord  Milton  appealed  to  the  House  of  (  943  ] 
Lords,  and  the  principal  objection  urged  by  him  against  direct* 
ing  such  issue,  was,  that  considering  the  state  of  tiie  evidence 
before  the  court,  it  was  unjust  to  direct  an  issue ;  because  tfie 
answer  of  Mr.  Damer,  which  was  read  by  the  defendanto  at 
the  hearing,  denied  any  agreement  between  him  and  Packing- 
ton  Edgeworth,  to  reduce  the  rate  of  interest ;  and  this  de- 
nial, being  set  in  opposition  to  any  conclusion  drawn  firom 
Harding's  evidence,  took  away  all  ground  for  the  court's  inr^ 
terposing ;  whereas,  by  directing  an  issue,  upon  the  trial  of 
which  Mr.  Damer^s  answer  could  not  be  read  for  the  appellant^ 
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PF  ^TUM  MTMBITT  />iP  f  M  WUn: 


h0  weulcl  be  deprived  of  ihat  erid^ne^  wUdb  the  defienflants 
had  Inad^  evidencis  at  the.  hearing .  of  the  cawe. 

But  it  was  adjudged,  that  the  order  should  be  affirmed,  wttk 
this  addition,  vix.  that  the  plaintiff  should  be  at  liberty,  at 
mieh  teid»  t»  read  the  aoawer.of  Dam^. 


iwrreff  on  Interest  dne  jm  fmmfgtfg^  meneyt  whieh  is  a  lettfement  («), 

nry  in  teiiU'  Will  Dot  be  Considered  a^  ia  the  natare  of  rtnt^  and  oonse*- 
Hwiud^^tia*^^  quently  gp  with  the  jpiortgage;  but  if  the  tenant^  under  die 
tfe?^9ik!^     aetjtlemenfc,  die  in  the  broken  part  of  the  quarter  or  hal^year^ 

the:  interest  will  be  apportioned;  and  what  is.  due  firom  die 
last  day  of  paymmt  to  the  day  of  the  deadi  of  the  tenant  for 
lifei.will.be  paid  to  his  executor^  and  the  residue  to  him  in 
remainder* 


Inierett  iw 
treaaes  dailff. 


The  reason  is  {x)^  that  interest  increases  on  a  mortgage  from 
day  ko  day ;  and  the  mortgagor^  whenever  he  pays  the  prin- 
cipal and  interest,  must  pay  the  interest  up  to  the  day  of 
payment. 


ifiieregi  and  di-      In  this  (y)  a  mortgage  likewise  differs  from  stock;  fordivi-^ 
guUhA.  ^  ^*   dends  upon  stock  are  by  the  legislature  made  payable  only  half* 

yeacly ,  and  are  in  nature  of  rents,  and  consequently  not  liable 

to  apportionment* 


Usurious  iak* 
img  prweable 
ftjr  paroL 


On  the  statute  12  Anne^  stat*  H.  c.  16.  s.  1  (z),  which  enacts, 
'^  that  all  bonds  and  assurances  for  the  payment  of  any  prin- 
cipal, or  money  to  be  lent  upon  usury,  whereupon  there  shall 
be  reserved  or  taken  above  five  pounds  in  the  hundred,  shall 
be  utterly  void ;"  parol  evidence  has  been  admitted  to  shew 
Miurioui  interest  take»  by  a  mortgagee,  though  there  was  none 
reserved  upon  the  face  of  the  deed  itself  (w). 


(«)  Edwards  ▼.  Countess  of  fVarwiekf 
S  P.  Wmi.  m. 

(x)  WUson  T.  HanmUf  t  Ve».  67«, 
[a,  L.  Wa49  ▼•  Wii»o^,  1  ^sst  Rep. 


199— Erf.] 

(y)  fVUson  t.  HarmaUf  t  Vet.  679. 

(X)  AdK$ifimi  V.  CoMH,  S  A«k.  IM^ 
[&  (7.  sou,  893 — Ed.} 


Borrower  wm$        (W)  And  it  lias  been  decided,  ttMit^heperkon-who  bowows-tha  mousy ^j# 
trove  usury,       ^  oiariow  transaction,  will  be  a  competent  witness  for  the  plaintiff  in  an  ac- 
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tiM^ptutttot  agatatt  Hie  iMiderv  «><t  wlwlhtr  he  bat,  «r  hai  vol,  tefiaM 
Hm  auMiey  4flQty  does  not  appear  to  make  aay  eateDtial  dUference,  at  leaet  m 
Ar  as  hit  competeocj  is  affected ;  for  in  neither  ease  doei  he  gain  any  thing 
iMwedtataly  by^  the  event  of  the  tnit,  ner  can  he  give  the  jadgneat  in  evidence 
in  an  actie»  againrt  him  fbt  the  mone^  lent.  AknAmm  t.  INnm,  4  Barr.  gSSl. 
^M$k  V.  iVigvr,  r  T.  It  60.    MhtUnw.  Pfw^im^  «  T.  B.  406. 


OtttheavtoiPtof  thiftchaplectbefoBnwiBgc^hsenratiiHMrefnaintobeamdey  Mere$i  re- 
art.  Where^  liy  n  ftneial  and  n«t|ciwl  caUmily  nothing  U  made  oat  of  laadi  ^^^L^L^"*^ 
«Migned  lor  p^mpnt  of  interest^  It  has  been  held,  thet  it  onght  not  to  ran  on  ios^.        ^' 
dttiing  the  t|<ne  of  such  gencnU  distress*   BuU  v.  ildkisoa,  15  Vin.  Ahr.  474. 
On  this  primsiple  interest  was  moderale4  i»  P^rim'  end  Hubbard's  cuMe,  S  Chf 
Repu  79,  en  aceoant  of  the  badness  of  the  tbnf »  l^etween  the  years  l^s  a«4 
1449 ;  and,  in  the  fytrl^  Deri's  4906^  it  is  said  to  hare  been  entirely  tahen 
n«^«    15  Yin.  A,br«  474.    The  national  ealamity  here  aUade4  to  was*  in  aU 
pffehabi%,  Uiat  whiehL  aro#e  from  the  eUU  w^n  dennf  the  l4lt«r  ^nd  «f  die 
reigv^of  Charkf  I. 

fd.  Taking  a  bend  for  an^arniar  of  intectit  .does  not  disohasge  the  land*  T\Miig  bmid 
bnt  operates  only  as  a  farther  seenilty  to  the  mortgagee*  JienvM  ««  TFeNp^  ^^"^'^^'^!l^ 
Pre.  Ch.  131.  Therefore  whera  Mrs.  Skinner,  a  nmr^^igee»  having  a  gre«t  V!!%^^' 
mrrcnr  of  mteiestdne  npon  her  mortgage,  in  U78»  aecepted  a  bond  Irom  WiU  rf  Umd. 
Hum  Mynd,  the  bankmpt,  for  the  payment  thereof  with  interest,  and  at  thn 
saom  tloie  indoaicd  upon  the  mortgage  deod  n  receipt  for  all  inteeMtnp  to  that 
time.  The  mterait  wns  hidd  still  secued  by  the  mortgage,  and,  .after  a  ponnd« 
agenttder  the  bankrnptcy,.lCrs«S.  was  held  entitled  to  reoever  the  defieienoy 
an  the  estate.  Hwrdwiduy.  Myndt  1  Anstr.  ill.  80  in  a  later  caae  itwaa 
heM|  that  n  bond  from  the  owner  of  an  estate  charged^  to  the  person  entitled 
to  the  charge,  wlm  signed  a  receipt  for  the  amonnt,  was  not  a  siibstitntiop  for 
the  chaege,  bat  merely  an  additional  secority*  and  the  estate  not  thereliy  r^ 
leased*  Smm^tn  v.  iiCfiie^  t  Ball  U  Bee.  609.  It  is  also  observable,  that  it 
is  not  inenmbent  on  the  creditor  to  prove  that  it  was  not  the  intention  of  the 
parties  to  this  transaction  that  the  bond  should  be  a  sabstitotion  of  the  charge^ 
hnt  it  iiee  In  the  owner  of  the  estate  to  mnke  ent  that  the  estate  is  discharged. 
Ibid.  Et  vide  faifra,  106t,  as  to  oases  of  eqaitdble  lien.  In  like  manner 
wheve  the  plaintifl^  holdtog  a  bill  of  exchpnge  as  a  secnrity  from  three  part- 
ners,  after  the  disselntion  of  n  co^pnrtnerriiip,.  and  after  the  hankrnptoy  of  . 
one  of  them,  took  the  notps  of  one  of  them  as  a  collateral  secnrity,  ^ithont 
the  hoowledge  of  the  other  partoers^  and  retained  the  original  secnrity  in  his 
hands ;  it  was  held,  that  tliis  did  not  discharge  the  other  partnem.  Bedford 
▼•  Hedbm,  t  Stork.  178.  Bnt  if  a  oMrtgagee  take  n  bond  from  a  tenant  for 
nfci  knowing  him  to  bo  snchi  for  the  nrrears  of  interest,  he  cannot,  as  against 
the-  remafaider'^man,  charge  the  estate  with  the  arrears.  Laf$9»  v.  Sw^p  t  Sch* 
dp  Lef.  64f .    8,  C.  ante,  vol.  i.  p.  $9f ,  to  net  is. 

Sd.  The  principal  snm  secnred  by  deed^  i^fl^the  interest  stipnlated  to  be  PnMcipml  end 
pnynhie  thereon,  are  two  distinct  snam,  and  pot  one  enthre  snm,  and  either  ^j^'^^fjl^^ 
maybe  eaed  for,  todependently  of  the  other,  at  the  clectioa  of  the  party,  and  stewid  on  ume 
by  different  rsmedies.  iMchmstn  v.  Hefrissn,  4  Price,  f8«.    Bnt  Wood,  Barooi  /»ad. 
aald»  if  part  of  the  debt  be  seed  for,  it  must  be  averred  on  the  declaration 
ahnt  the  rest  has  be^  satisfied,  ib*  f •7*    Notwithstanding  however  that;.th4 
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)>irinctpil  and  intefett  ire  teparate  d^bu,  yet  afe  tbej  both  perts  of  Uie 

fond,  and  alike  lecared  on  the  eredit  of  the  land,    fiftf^o  ▼•  Skt^  t  P. WaM 

«64,n.    1  Yes.  53.    3Meriv.d66. 

Money  paid  ge*      4th.  Seeing  the  mortgage  is  given  as  a  secvity^  not  only  for  the  prinelpal 

yifSdSnii^  ^^^^  ^"^  ^"^  ^^'^  ^^  interest,  if  any  remains  dne ;  and  that  the  Interest  is  a 

9f  uiUreti.         reeompence  for  the  loss  which  the  creditor  snstains  hy  the  debtor's  delaying 

to  acquit  the  principal  debt ;  the  monies  which  may  be  raised  from  the  fraits 
of  the  thing  mortgaged  mast  be  applied,  in  the  first  place,  to  the  discharge  of 
the  interest,  for  the  debtor  most  begin  with  indemnlffhig  his  creditor  for  the 
damage  he  has  sustained  by  this  dday.  Thus  the  ciTii  law  enacts,  that  cam  fl 
sorftt  nomine  et  uiwrwrum  alipud  deheiwr  afr  co,  fin  m&  pignmitms  pecaafam  debei  i 
^widquid  ex  vendUione  pignwnm  reeipiaiiir  prkmm  MmtHi  quM  jtm  time  dAen 
icemiaif  deinde  st  quid  empereet  muriit  aeeeptofenndum  est.  Dig  de  pignor,  net  fL 
Lib.  35k  Agreeably  to  this  mle,  we  find  it  laid  down  in  CAam  ▼•  Bex,  t  FVeemv 
961,  that  where  one  person  is  indebted  to  another  for  principal  and  interest^ 
and  pays  him  money  generally,  such  payment  shall  be  applied  in  sinking  the 
interest  before  any  part  of  it  is  applied  in  dischaige  of  the  principaL  Bat  if 
at  the  time  of  payment  he  that  receives  the  m^ucy  declares  that  he  receives 
it  on  one  account,  and  he  that  pays  it  declares  that  he  pays  it  on  another,  the 
declaratton  of  the  payer  will  be  preferred,  for  the  rule  of  law  is,  qtiieqmd 
eelmhtr,  eotvihur  teewndmm  meduM  jsleailts.  Tliis  latter  mle  seems  to  have  been 
miiformly  received  in  our  conrts  in  England.  It  was  fhlly  acknowledged  in 
wteoa.  Cro.  Elis.  68,  pi.  18;  PiaacTs  case,  5  Co.  117;  and  Prewee  v.  Wertkbigp 
t  Btowni.  107.  So  in  Bosloelc  v.  BeeUds,  8  Mod.  S^f ,  the  court  inclined  to  thft 
opinion,  that  the  sum  then  paid  should  be  applied  first  in  discharge  of  the  in* 
terest,  and  then  the  residue  in  payment  of  so  much  of  the  princijml.  And 
where  the  question  i*  dispute  was  respeetbga  judgment  which  bad  been  ghrett 
for  principal  and  interest  due  on  a  bond,  tbe  court  decreed,  that  whatever, 
.-ium  the  creditor  bad  received  before  the  judgment  was  entered  into,  should 
go  in  discharge  of  the  interest,  and  whatever  he  might  have  received  aftet 
r  945  1  ^®  judgment  was  given,  should  go,  in  the  first  place,  to  discharge  the  interest^ 
and  then  to  sink  the  principal.  Criep  v.  JBbidb,  Finch,  89*  Moreover  it  waa 
in  another  case  held,  that  where  a  man  is  indebted  to  another  on  two  acconnta^ 
the  one  by  mortgage  and  the  other  liy  simple  contract,  if  he  paya  mdne^ 
generally,  it  will  be  taken  to  be  paid  in  discharge  of  that  debt  which  carriea 
TvoedMeceU"  interest.  9  Mod.  427.  But  where  two  debtt  are  consolidated)  tiie  ona 
aeUdated^  one  bearing  interest  and  the  other  not,  the  general  payment  will  be  presumed  t« 
iereJ^^Hker  ^  made  in  liquidation  of  both  debts  proportionably.  Thus  where  A.  was  im 
nol,  fenerel        debted  to  B.  by  bond,  and  C.  was  bound  as  surety  for  him,  and  A.  was  Uke^ 

p^fment  h  be     ^i^  indebted  to  B.  by  simple  contract  in  other  money,  and  A.  and  B.  came  to 

sa  eotuim  are* 

perfteas.  *^  account  of  both  debts,  and  stated  them  to  amount  to  QU.i  and  afterward* 

A.  in  satislactiott  of  this  del»t  made  over  to  his  creditor  certain  goods  of  lesa 

value,  witliout  any  declaration  whetlier  the  produce  of  such  goods  was  to  be 

in  pai-t  payment  of  the  one  deb^  or  the  other.    C.  the  surety,  insisted  that  it 

should  be  taken  as  paid  on  the  bond,  but  B.  the  creditor,  would  have  it  applied 

in  satisfaction  of  the  simple-contract  debt;  for  A.  was  insolvent,  and  thera^ 

fore,  if.it  were  not  so  applied,  he  might  lose  his  debt  on  sbnple  contract,  co»* 

trading  timt  he  had  a  right  to  apply  the  general  payment  to  what  debt  hk 

pleasrd ;  and  that  it  would  be  hard,  where  be  had  a  Just  debt  in  law  m4 
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equity,  he  shoold  be  exponnded  oat  of  it  by  interpretation  of  a  payment , 
generally  made :  Et  per  cvrtam,  this  payment  being  pnnnant  to  a  precedent 
account  of  both  debts,  the  payment  shall  be  intended  according  to  the  ac- 
ooont,  namely,  on  both  debts,  and  so  shall  be  proportioned  rateably  on  both 
debts ;  and  an  order  of  the  Master  of  the  RoUs  to  that  effect  was  confirmed 
on  the  re-hearing.  Perrie  ▼.  Roberti^  t  Ch.  Ca.  83.  S.  C.  1  Vern.  34.  If  a . 
person  has  two  demands,  one  recognized  by  law,  the  other  arising  on  a  matter 
forbidden  by  law  as  nsnry,  and  an  unappropriated  payment  is  made  to  him,  the 
law  will  afterwards  appropriate  it  to  the  demand  which  it  acknowledges,  and 
not  to  the  demand  which  it  prohibits.  Wright  v.  Lmngy  3  Bam.  &  Cress.  171. , 
The  general  role  i»,  that  the  party  who  pays  money  has  a  right  to  apply  that 
payment  as  he  thinks  fit.  If  there  are  several  debts  dae  from  him,  he  has  a 
right  to  sayjto  which  of  those  debts  the  payment  shall  be  applied.  If  he  does 
not  make  a  specific  application  at  the  time  of  payment,  then  the  right  of  ap- 
plication generally  devolves  on  the  party  who  receives  the  money.  Bat  there 
is  a  third  mle,  vis.  that  where  one  of  several  partners  dies,  and  the  partner- 
ship is  in  debt,  and  the  sarviving  partners  continue  their  dealings  with  a  par- 
ticular creditor,  aud  the  latter  joins  the  transacti  ns  of  the  old  and  the  new 
firm  in  one  entire  account,  then  the  payments  made  from  time  to  time  by  the 
surviving  partners  must  be  applied  to  the  old  debt.  In  that  case,  it  is  to  be 
presumed,  that  all  the  parties  have  consented  that  it  should  be  considered  as, 
one  entire  acconnt,  and  that  the  death  of  one  of  the  partners  has  produced  no 
alteration  whatever.  Per  Kay  ley,  J.  in  Sinuon  v.  Ingham^  %  Barn,  it  Cress. 
73.  So  in  another  case  it  was  laid  down,  that  where  there  is  a  general  run- 
ning account,  and  no  intermediate  rest,  and  the  debtor  remits  money  without 
any  specific  appropriation,  it  is  frimSi  faeie  a  payment  in  liquidation  of  the 
earliest  balance  due  from  the  debtor ;  and  under  such  rule  remittances  made 
by  C.  D.  to  his  London  bankers  generally,  after  the  death  of  A.  B.,  have 
been  held  applicable,  in  the  first  place,  to  the  liquidation  of  the  partnership 
balance  due  at  the  death  of  A.  B.  Simson  v.  Cookey  MS.  C.  P.  Feb.  7th  and 
9th,  18*4. 

On  this  principle  it  has  been  held,  that  where  a  purchaser  pays  part  of  General  poff' 
Ills  purchase-money  generally  to  a  creditor  of  the  vendor  by  judgment  or   ^^^J^lZT^ 
other  security  affecting  the  land,  and  also  by  bond  or  other  security  which   in  prtference 
docs  not  atfect  the  land,  it  will  be  considered  as  a  payment  in  satisfaction  of  '^  ^"<'« 
the  judgment  or  other  incumbrance  wliich  charges  the  estate.    BreU  v.  Marshy 
1  Vern.  468.    But  this  rule  seems  different  at  law,  see  Goddard  v.  Cox,  S  Stra. 
1 194.    A.  having  a  legal  claim  against  B.  on  bills  of  exchange  accepted  by  B., 
and  having  also  possession  of  a  deed  of  mortgage,  executed  by  B.  to  a  third 
person,  of  which  he  might  compel  au  asvigument  in  equity ;  B.  pnys  money 
to  A.  on  account,  without  prejudice  to  his  claim  on  any  securities,  the  law  will 
apply  the  payment  to  the  bills  of  exchange.    Bivck  v.  Tebhutt,  2  Stark.  74. 

5th.  The  devisee  of  an  equity  of  redemption  will  not  he  entitled  to  have  Set-off, 
an  arrear  of  interest,  upon  a  legacy  from  the  mortgagee  to  the  mortgagor,  set 
off  against  the  interest  due  on  the  mortgage.  Peitat  v.  Ellist  9  Ves.  563.  So 
we  have  seen  (ante,  vol.  i:  299,  in  nolis)  that  a  second  mortgagee,  being  also  the 
tenant  in  possession,  will  not  be  allowed  to  set  off  his  rent  against  the  interest 
due  on  his  mortgage,  bat  that  he  must  first  pay  it  to  the  receiver,  who  will 
apply  it  in  payment  of  interest  on  the  first  incumbrance,  aud  retnni  him  the 

Vol.  II.  II 
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residne  (if  any)  hi^t>H^^  oi"  ^m^'  P^AenC  of  tke  ftit^rek  otf  his  MeMl4 
mortgage. 

6th.  Whert  a  mortgagor  becomes  banknipty  and  the  mortgage  k  unMieqtata 
to  the  payment  of  principal  and  interest,  the  mortgagee  wlU  he  enlMed  to 
interest  np  to  the  date  of  the  eommissiotf  only.  Bat  if  the  m#iPtg>ge  be  a 
snfficient  seeiirhy,  the  assignees  will  not  be  permitted  to  redeem  without  pair- 
ing hiterest  npto  the  ihne  of  redemption,  or  rather  up  to  the  time  of  paymcait 
of  the  priocipaf.  Badger^  Ex  forte,  4  Yes.  165.  Wwrdefl,  Bjp  parte,  1  Cooke's 
Bank.  Laws,  195.  7  Vin.  Abr.  1 10.  B.  a.  pi.  1  and  S.  If  the  ptedaee  of  the 
estate  will  be  sufficient  lo  pay  the  principal  and  interest  beyoad  the  date  of  the 
commissioa,  bnt  not  to  tfa^  thne  of  the  sate,  the  mortgagee  wHI  he  entitled 
to  the  whde  np  to  the  day  cf  redemption,  but  he  will  then  haTO  ae  ri|tht  to 
prove  any  thing  rnider  the  commission,  9  Chris.  Bank.  Law,  f7a  •  In  the- 
case  of  a  deposit,  as  a  security  for  a  debt,  no  interest  will  he  allowed.  If  the 
debt  without  the  deposit  woald  not  have  carried  interest.  Hdgft,  £je  ptrie, 
llVes.  403. 

7th.  The  arrears  of  an  annuity  accruing  subsequently  te  tie  cortMlsfllSB,  are 
not  the  subject  of  proof.  Slack,  Ex  parte,  1  Glynn  &  Jam.  546.  Bat  tUa  is 
not  so  with  interest  on  a  mortgage,  which  runs  on  up  to  the  day  of  payment 
of  the  principal,  and  comes  in  immediately  after  payment  of  the  ezpeacea  oi 
the  sale.  lb. 

8th.  A  purchaser  of  an  estate  by  pitblio  auction  deposited  a  som  with  the 
auctioneer  as  part  of  the  ptn-chase-moaey  until  the  vendor  made  out  a  good 
title  according  to  the  conditions  of  sale.  No  good  title  was  made  out,  hat 
the  treaty  was  kept  open  with  the  aaotioneer  for  four  years  from  the  time  of 
the  sale,  during  which  time  no  demand  had  been  made  on  him  for  the 
deposit :  It  was  held,  that  in  such  case  tlie  auctioneer  was  not  Uahle  to  the> 
purchaser  for  interest  on  the  deposit  money.    Lm  ▼•  Afarta,  8  Taual.  46. 
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The  land  uponamortgage  being  generafly  left  in  the  n«.  M«rj,^«^ 
nag^ment  of  the  mortgagor,    and    the  conveyance    thereof  ^  {»  ^f|^. 
valher  looked  upon  as  collateral  security  for  the  due  payment  ^'^ 
of  the  money  knt  and  interest,  than  as  an  actual  alienation; 
the  mortgagee  b  considered  as  having  no  right  to  meddle  with 
the  rents  and  profits^  until  after   he  has  taken  possession 
thereof  (a)  (a). 

There  is  no  instance  of  the  mortgagor  being  obliged  by  the  MortgMgor  «oi 
court  to  account  to  the  mortgagee  for  the  rents  and  profits  for  nmigagei  M 
any  of  the  years  backj  during  which  he  hath  been  in  posses-  ^'^^^^  '^^'* 
sion ;  for  if  the  interest  be  not  paidi  the  mortgagee  ought  to 
take  the  legal  remedy  to  get  the  possessfon  himself  (aa)* 

(a)  Vide  Mois  ▼.  Gattiinore,  ante,         (aa)  [See  ante,  toI.  i.  ITT,  In  the 
[vol.  i.  174,   and]  Mead  ▼.  Orrery^      te)Lt.<— £if.] 
3  Atk.  t44.    2  ib.  107. 


(A)  Admitting  tlie  decision  of  Mou  ▼.  GitUimore  to  be  aonnd  law,  Lord  M^rigmgee  not 

Eldon,  in  a  recent  case  said,  he  had  often  been  snrprised  by  the  statement,  o^'m'  to  «o. 
.  •  .        .  i<       .  .....  coumt  of  vagt 

that  a  mort|;agor  was  receiving  tlie  rents  for  the  mortgagee.    Tbis  was  one  ^^^  from 

of  those  cases,  which  had  led  Lord  £ldon  to  doubt  whether  Lord  Mansfield  mortgagor. 
was  not  sometimes  applying  as  the  doctrine  of  a  court  of  eqnity  what  never 
had  been  se.  Lord  Eldon  farther  observed,  that  in  the  instance  of  a  bill 
filed  to  put  a  term  out  of  the  way  which  might  be  represented  as  in  the  nature 
of  an  equitable  ejectment,  the  court  would  in  some  cases  give  an  account  of  the 
past  rents,  but  a  mortgagee  never  could  in  the  Court  of  Chancery  make  the 
mortgagor  account  for  the  rents  for  the  time  past.  There  was  not  an  instance, 
his  Lordship  added,  where  a  mortgagee  had  per  directum  called  upon  the  mort- 
gagor to  account  for  the  rents.  The  consequence  was,  that  strictly  speaking, 
at  was  incorrect  to  say  that  the  mortgagor  had  received  the  rents  for  the  mort- 
gagee ;  THItofi,  Ex  parte f  t  Ves.  &  Bea.  25$.  In  confirmation  of  this  view  of 
the  subject,  it  was  held,  in  Greeley  v.  AdderUy^  1  Swan.  579,  that  a  mort- 
gagee for  a  term  which  is  expired,  is  not  entitled  to  a  retrospective  account 
of  the  rents  and  profits  which  accrued  due  before  the  expiration  of  the  term  ; 
see  8.  L.  ante,  vol.  i.  p.  303,  in  notie ;  s.  ix.  3|  et  vide  infra,  I1989  et  seq. 
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Noi  even  where  This  principle  is  so  strictly  adhered  to,  that  the  court  would 
expired  life  ee-  ^^^  dispense  with  it  even  in  the  case  of  a  security  upon  an 
'"*'•  estate  for  lives,  which  was  become  insufficient  (6). 

Mortgagee  in       If  the  mortgagee  enters  upon  and  takes  possession  of  the 
occoHii^  ^  "*'"  estate  (c),  he  becomes  in  the  nature  of  a  baiUff  to  the  mort- 
gagor (cc),  and  will  be  subject  to  account  for  the  profits  (b).    , 

[  947  1         ^^9  ^^  ^^^  mortgagee  be  put   into   immediate  possession, 
NotwUMand-    ^n^  jjj^  profits  of  the   estate   evidently  exceed  the  amount 

tng  agreement  ^  *  .   .        •         • 

f&r  retaining     of  the  interest,  the  mortgagor  may  exhibit  his  bill  for  an 

vrefiie  against 

tniereet.  account. 


Thus,  where  M.,  seised  of  an  estate  for  life  (d),  joined  with 
her  son,  who  had  the  inheritance,  in  a  conveyance  by  a  deed 


(6)  Celeman  y.  Duke  of  St.  Alban*$, 
.S  Ve«.  25. 

(c)  GoM  V.  Tancredf  t  Atk.  534. 

{ce)  [Lord  C.  J.  Hi^e,  assisting  the 
Lord  Keeper,  thooght  it  a  great  soie 


that  mortgagees  were  bat  bailiffs  to 
the  mortgagor.    Roecarrick  ▼.  Bartemf 
1  Ch.  Ca.220.  S,  C.  infra,  page  973.—- 
Ed.l 
(d)  FuUherpe  v.  Foeter^  iVem.  476. 


JHty  of  Matter 
in  taking  ex 
parte  aeeount. 


(B)  In  Hoknan  v.Vaux,  (Toth.  lOt.  230,  p.  133,  edition  1820,)  the  mort- 
[  947  *  1  S^S^^  ^o  possession  was  decreed  to  account  for  the  profits  recelYed  and  for 
the  use  of  those  profits ;  bat  this  is  not  the  present  method  of  calculating  the 
account;  nee  Dame  y.  May,  Coop.  Rep.  299.  S.  C.  infra,  957,  8,  innotie. 

The  account  is  taken  before  a  Master  in  Chancery,  and  it  is  his  dnty  where 
the  parties  who  might  resist  the  claim  do  not  attend,  to  take  the  account  with 
as  much  care  as  if  they  did ;  and  even  with  more  jealousy ;  for  when  the  par- 
ties do  appear,  it  is  expected  that  they  will  attend  to  their  own  business.  A 
decree  taken  ex  parte,  is  taken  at  the  peril  of  the  party  who  obtains  it ;  if  he 
cannot  support  it  by  his  pleadings  and  proofs,  it  is  not  a  judgment  pronounced 
by  the  court,  but  it  is  the  act  of  tlie  party  conceiving  what  the  judgment  of 
the  court  would  be  if  the  other  party  had  appeared.  The  same  may  be  said 
of  an  account  made  by  the  Master  attended  by  one  party  only ;  and  Lord 
Redesdale,  in  a  late  case,  expressed  his  fears  that  mortgage  accounts  wer^ 
too  often  taken  where  one  side  only  was  present.  Carew  v.  Joknetone^  2  Sch. 
&  Lef.  300. 

In  a  late  case  a  remote  remainder-dian  redeemed  a  mortgage,  and  hj  that 
means  got  into  possession.  It  was  then  contended  that  he  was  in  possessioo 
as  owner.  The  court  however  observed  that  no  two  things  could  possibly  be 
more  distinct  or  opposite,  than  possession  as  mortgagee,  and  possession  as 
owner  of  the  estate ;  nor  could  any  thing  be  more  hazardous  or  inconvenient 
than  the  possession  of  a  mortgagee ;  the  manner  in  which  he  was  called  to 
Account  behig  most  rigorous  and  severe.    Blake  v.  Foster,  2  Ball  &  Beai.  403. 
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that  was  absolute  of  lands  of  4/1.  per  annum,  and  a  profit  out 
of  some  coal-mines^  which^  communibus  annisy  were  worth  nine  . 
'  pounds^  to  secure  ninety  pounds ;  and  the  vendee  was  imme- 
^diatelyput  into  possession,  but  on  a.  proviso,  that  if  the  son 
should  pay  the  money  at  the  end  of  ten  years,  the  vendee 
should  re-convey  to  him.    On  a  bill  brought  to  redeem,  the 
only  question  was,  whether  the   defendant  should  retain  the 
profits  in  fieu  of  the  interest,  or  should  account  for  what  he 
'  had  received  out  of  the  estate  ?    It  was  insisted  for  the  vendee, 
that  the  mother,  who  had  parted  with  the  estate  for  life,  had 
the  most  reason  to^  complain,  and  that'  she  was  content  the 
defendant  should  have  the  profits  in  lieu  of  the  interest :  that 
-  the  son  had  a  good  bargain  of  it,  for  he  had  got  to  himself 
his  mother's  estate  for  Ufe,  and  that  it  was  in  the  nature  of  a 
Welch  mortgage,  where  the  mortgagee  is  put  into  possession 
,  immediately,  under  a  provbo  to  have  a  re-conveyance  on  pay- 
ment of  the  principal  money,  in  which  case  the  profits,  always 
-go  against  the  interest ;  that  this  case  was  stronger,  by  reason 
'  that  here  the  profits  arising  but  of  the  coal-mines  were  more 
uncertain  than  the  profits  of  lands.     But  the  Master  of  the 
Rolls  was  of  opinion,  that  the  profits  being  13/.  per  annum,  it 
•was  altogether  unjust  and  unreasonable  that  the  same  should 
'go  in  lieu  of  the  interest  of  90/. ;  and  that  even  in  Welch 
mortgages,  if  the  value  was  excessive,  the  court  would  decree 
an  account,  notwithstanding  there  might  be  an  agreement  for 
retainuig  the  profits  against  the  interest ;  and  a  re-conveyance 
was  decreed  on  payment  of  what  should  appear  due,  discount-       [  948  ] 
ing  the  profits  received  (c). 


(C)  This  was  not  exactly  the  case  of  a  Welch  mortgage,  for  there  the  excess   No  amttfoJ  reHe 
of  rent  beyond  the  interest  is  carried  to  a  liqnidation  of  the  principal ;  but  *"  Wackmvrt- 
from,  the  expression  of  Uie  court  it  maybe  inferred,  that  after  a  Welch  mort-  But  mortgagee 
gageebas  been  paid  his  principal,  interest,  and  costs,  he  wiU  be  compelled  nuiff  acctmmt 
to  accoant  for  by-gone  rents,  thongh  it  might  have  been  the  case  of  a  life  es-  ''^  /JJSs*  ** 
tate,  which  has  determined  by  the  extinction  of  the  life.    But  it  is  appre- 
hended, that  the  court  would  not  direct  annual  rests  in  these  cases  according 
to  the  rule  laid  down,  infra,  p.  957,  S. 

In  a  late  case  a  mortgagee  who  was  in  receipt  of  rents  and  profits,  under  a   "lynk  interett 
corenant  that  he  should  receive  thgni  till  his  debt  was  satisfied,  having  received  ^ftfr  notice  ef 
more  than  his  debt,  and  retained  the  overplus  in  his  hands  for  a  considehible  gui^^!^"* 


948  a         CHAP*  XX.       w  tub  matvod  of  Mcwvmim. 

Mart^ee  in  Where  mortgi|gee8  QPtmalees  manage  the  estate thfiiaBektB» 
h^ilH^A  ^^^  '^  ^^  aBowanee  Iq  be  amde  tbem  for  their  oave  and 
fortrtmbUy  but  paint  (#)$  hut  if  they  e»ploy  a  $ViM  bailiff^  they  will  be 
6aai/f  aBoved  sutdi  siwa  aa  they  have  paid  him}  for  a  man  ia  net 

\HHwi  to  be  hia  own  bailiff  (p)« 

(0  Bmihmi  r.  Hockmort^  iVenu  316.    3  Atk.  51  a. 


timc^  iiaiMEleMd  to  ^jr  it  is  wtth  interatt  oa  tlM  aiiioii»t  and  on  the 
MMioa ipi Iha hta^  framtb^  im»  •il»  r^oelfiaa aetice  fronawfaM^aeat 
i9QrMS^C^  t^at  lie  sboald  boM  >4ni  charfeabk  with  interest  oolen  the  moaty 
re<;eiTed  were  pMd  ov^  in  aid  of  the  other  incambraocers*  The  rate  at  whi^ii 
such  interest  was  ordered  to  be  paid  was  41.  per  cent.  The  coort  will  require  a 
very  stpoiig  case  to  be  made  eat  i^iust  a  party  who  Is  reqaired  to  pay  SI*  fer 
^€9$P  The  pr^ieat  caM»  on  the  facts  slated  in  tike  Master's  Report,  was  not 
cpasider^d  suiflGbcient  to  jnstify  a  departure  from  the  mle  as  to  the  asnal  late 
of  interest  adopted  by  the  practice  of  courts  of  eqnity :  and  the.  time  for 
which  snch  Interest  was  ordered  to  be  calcalated,  was  from  tlie  receipt  of  the 
i^ee  by  Hie  «f  bseqnent  incBmbraneer  that  interest  weald  be  demanded,  lo 
tbe  teeef  tlM^ftndaat  payiaf  it  in.  laFrice,  SS0.  Where  (he  «duac(- 
nMtter  is  of  wsaU  amonnt  the  cemtwiU  not  take  into  considaxalioa  tfie 
qneetion  of  interest^  lest  the  necessary  inquiry  siiould  lead  to  an  expence  that 
would  exhaust  the  principal|  which  is  the  object  of  it.  Archdeaem  r,  Bow€$, 
15  Price,  353. 
Aeemmt  </  W  ^^  ^**  ^^^^  ^^^^  determined  In  Chaneeiy,  tliat  thongb  a  mertgaaee 

mortgagee  0Md    may  stipulate  ibr  a  receiver  to  be  pnid  ^  the  mertgaa«r^  and  nay  appoint  a 
i^B^ecr  atstuh  i^g^mf^  ]|e  cannot  stipulate  for  any  advantage  to  accrue  te  lumself  beyond  the 

interest,  and  though  it  seems  to  make  little  difference  to  the  mortgagor  who 
is  receiver,  yet  this  court  considers  it  as  tending  to  usury  end  oppression,  and 
a  eellUaral  adMuitagey  whiidL  a  man  contracting  for  a  loan  of  money,  shall  net 
.  make.  Sci,  If  e  niovtgagee  stipaletes  to  enter  and  take  potsession  as  trustee,  and 
do  a  variety  of  acts  which  he  ought  to  do,  whether  he  stipulates  or  not,  he  mit 
only  shall  not  have  any  advantage  from  it,  but  bis  stipulating  for  it  might  perhaps 
jJSect  ills,  right  to  the  money  lent.  Upon  the  general  rule  also^  indepeudant 
of  contract,  a  mortgagee  or  trustee  cannot  charge  any  thing  beyond  what  he 
paid  te  the  person  for  whose  estate  he  is  acconntabie.  Cktunbere  v.  G^Uvts, 
» Yea.  <72;  et  vide,  ante,  voL  i.  2M,  7,  for  cases  where  a  mortgagee  will  he 
nliewed  in  account,  the  salary  of  a  receiver  or  collector  of  his  own  appcsniittg. 
In  IVimleitsn  v,  HmmUy  1  Bail  &  Bea.  377,  this  distinction  was  taken  by  Leitt 
Mannera,  that  a  eieditor  in  possession  under  a  power  of  attorney  may  neeennt 
as  a  receiver,  which  will  entitle  him  to  a  salary  for  his  trouble ;  hnt  if  such 
cnditer  take  an  assignment  of  a  mortgage  as  a  further  security,  he  must 
thenceforth  account  as  a  mortgagee.— -A  trustee,  though  he  act^  is  not  to  be 
chavged  as  a  mortgagee  for  what  he  might  have  received,  but  only  fer  his 
aetnai  receipts ;  finr  he  might  have  moved  for  a  receiver.  Hemerd  v«  Weketeff 
Sel.Ca.Cfa.dJ. 
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An4  though  there  be  a  private  agreement  between  th^  mort*  Jgrement  thai 
gagor  and  the  jnortgagee  {/),   (or  an  allowance  for  the  mort-  be  allowed  M 
gagee's  trouble  in  receiving  the  rents  and  profits  of  the  estate,  JJI^w!*  *"^^'**' 
yet  the  court  will  not  carry  it  into  execution,  for  equity  will 
not  allow  him  any  more  than  his  principal  and  interest. 

If  a  XBortgagee  in   possession  assign   over  his  mortgage,  MeHgute  in 
without  assent    of  the  mortgagor,   to    an  insolvent  person,  ngmmgmihmu 
the  mortgagee  wiH  be    botmd   to  answer  the  profits,  both  JSIiSifaii- 
before  and  after  the  assignment,    though  assigned  only  fi)r  S?****!^ 
his  own  debt(g);    for  he  is  under   a  trust  to  answer  the 
profits  of  the  pledge,  and  it  is  a  breach  of  trust  to  asrign 
such  pledge  to  an  insolvent  person.     But  qucere,  if  the  mort- 
gagor concealed  himself,  so  that  he  cannot  be  served  with      [  949  J 
a  subpcBtta  to   foreclose,  whether   the    mortgagee  may  not 
aasign,  and  not  be  answerable  Jar  the  profits  after  assign- 
ment ?  (gg) 

A  mortgagee  will  not  be  obliged  to  account  according  to  the  i^^fH^*  ^ 

909setetan  ac^ 

value  of  the  lands  (A),  i^.  he  will  not  be  bound  by  any  proof  cmmtahU  for 
that  the  land  was  worth  so  much,  unless  it  can  likewise  be  ^^  oniy;^^ 
proved,  that  he  actually  made  that  sum  of  it,  or  might  have  *«*  ^?f"TtS 

wiViU  negkei 

(/)  Frmehr. Buronf  t  Atk.  120.  fac^foma,  infra,  9S1,  t,  <» jio<u.— £k<.]  ^ 
{g)  1  £q.  Ca.  Abr.  SS8,  pi.  2.  2  Ch.         (Jk)  ^mm.  1  Vera.  45.    1  €h«  Ca. 

Ca.  a.    3  Bac.  Abr.  658.  258.  1  £q.  Ca.  Abr.  SdS.  iVern.  476. 

(MS)  [S^>  ^  to  the  service  of  the  3  Bac.  Abr.  657,  8. 


(E)  The  above  is  the  general  rale,  the  position  in  the  next  paragraph  bat  Cwnejdence  qf 
one  forma  an  exception.    Similar  doctrine  prevailed  in  the  civil  law.    Thus,  ^^$  f^ 
in  the  Pandects,  contractui  qmdam  dolum  malum  duniaxSit  reeipiunt ;  quidam  et 
doluM  et  culpam^-doHm  et  etUpam  mandatumy  eommodalum^  vendUum  pignoH  aC' 
eeptumy  (lib.  xxiii.  de  reg.  jur.)  Venit  autern  in  hoc  actione  et  dohcs  et  culpa,  ut 
in  eommodato,  venit  et  eustodia,  lb.  lib.  xiii.  de  pigtu  aet.    But  not  only  would 
the  creditor  be  ansvrerable  for  the  losses  and  damages  which  he  might  have 
caused  by  his  own  act  and  deed ;  he  was  likewise  accountable  for  what  hap- 
pened through  any  negligence  or  fault  which  a  careful  and  circumspect  person 
would  not  readily  have  been  guilty  of.    Ea  igitur  qua:  diligens  pater/amalias  in 
sais  rebus  pratare  eolet,  d  creditore  eriguntWy  edd.  lib.  xiv. ;  and  again,  lib.  xxiv. 
in  pigneratitiojudicio  venit ,  et  si  res  pignori  datas  mali  traetavit  creditor  rel  servos 
debilitavit. 


949  a 


CHAP.  XX. 


OF  THE  METHOD   OF  ACCOUNTING. 


done,  had  he  not  been  guilty  of  fraud  or  wilful  default  (e  s)  ;  as, 
if  he  turned  out  a  sufficient  tenant,  that  held  it  at  so  much 
rent,  or  refused  to  accept  a  sufficient  tenant,  that  would  have 


Creditor  m- 
awerahle  for 
judgment  rf  ' 
third  ferum 
tungnediokhn 
by  debtor  a»  a 
9ecuTiiy,  if  he 
delate  to  fro^ 
eeedf  wherebff 
jndgtnent  w 
hit. 


Mtortgage 
^coufU. 


(E2)  A.  autgns  to  B.  as  a  security  for  a  debt  due  to  hint  from  A.  a 
judgment  recovered  by  A.  against  C— B.  sues  ont  execution  opon  the 
judgment,  but  instead  of  levying  the  whole  amount,  enters  into  a  nego- 
ciation  with  C,  and  receives  part  of  the  ^sum  due  upon  the  judgment, 
bnt  C.  having  become  insolvent  before  the  residue  could  be  obtained,  the 
question  was,  whether  A.*s  executors  (A.  himself  being  d<'ad)  were  still 
liable.  The  Vice-Chancellor  held,  that  B.  be  restrained  from  suing  A.'s 
representatives  for  the  residue,  and  that  B.  account  to  A/s  representa- 
tives, not  merely  for  what  he  received  upon  the  judgment,  bnt  for  what 
without  his  wilful  default  he  might  have  received.  IViaioms  v.  Price,  MSS. 
Mar.  Feb.  18S3.  In  the  course  of  his  judgment,  bis  Honor  said :— *<  On  fuUy 
considering  the  subject,  it  does  not  seem  to  me  necessary  to  decide  what 
degree  of  diligence  a  creditor  Is  bound,  on  the  principles  of  this  court,  to  be 
held  to,  who  accepts  from  his  debtor,  by  way  of  collateral  security,  the  assign- 
ment of  a  judgment  debt  against  a  stranger.  I  am  not  now  caHed  upon  to 
determine  whether  a  creditor  so  taking  the  assignment  of  a  judgment  debt,  Is 
tojnse  legal  diligence  against  tlie  debtor,  or  whetlier  he  is  to  be  permitted  to 
be  wholly  passive,  till  his  debtor  who  assigns  the  debt  to  him  calls  on  him  to 
take  proceedings.  There  is  great  reason  for  maintaining  that  a  creditor  who 
takes  such  an  assignment  is  not  bound  to  use  legal  diligence ;  for  to  hold  other* 
wise,  would  be  to  compel  him  to  put  the  assigned  security  always  in  force  by 
process  of  law,  and  to  spend  his  own  money  in  search  of  a  benefit  which  he 
might  never  derive.  The  qncNtion  here,  however,  is  not  whether  B.  was 
bound  to  use  legal  diligence ;  for  he  has  used  legal  diligence.  He  has  assumed 
the  control  of  the  debt ;  he  has  talcen,  wltat  may  be  called  figuratively,  the 
possession  of  this  debt ;  he  has  not  left  it  subject  to  the  disposition  of  A.  or 
his  executors.  Now,  whenever  a  creditor  assumes  possession  of  a  collateral 
secarity,  he  U  bound  to  conduct  himself,  so  ae  to  recover  alt  that  a  provident 
owner  would  with  diligence  recover.  He  imposes  on  himself  the  duty  of  a  pro- 
vident owner.  A  mortgagee,  taking  an  estate  by  way  of  collateral  secuiity, 
is  not  bound  to  enter  into  possession  of  tbat  estate,  whether  it  be  a  security 
proceeding  originally  from  his  mortgagor,  or  a  seeurity  made  to  his  mortgagor 
and  by  that  mortgagor  assigned  to  him.  But  if  once  he  does  take  possession 
jof  the  estate,  thereby  asHuming  the  control  and  possession  of  the  property 
thus  conveyed  to  him  by  way  of  security,  he  is  held  to  exercise  the  diligence 
of  a  provident  owner.  Hence,  he  is  directed  to  acconnt,  not  for  what  lie  has 
actually  jrecetved,  but  for  what  he  might  have  received  without  his  will'iil 
default;  and  this  is  the  direction  introduced  into  all  decrees  against  him,  even 
where  no  case,  standing  upon  iipecial  circumstaAces,  is  made.     When  B.  took 

I 

out  execution  upon  this  judgment,  he  assumed  the  control  and  management  of 
the  property ;  and  he  hds  therefore  bound  himself  to  account  to  A.'s  repre- 
sentatives in  respect  of  the  debt,  not  mefely  for  the  3002.  (whidi  he  actually 
received  bnt  for  all  that  without  his  wilful  default  or  neglect  he  might  have 
jreceived.)    I  do  not  hold  tliat  he  is  affected  by  those  principles  of  giving  time 
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given  SO  much  for  it ;  for  it  is  the  laches  of  the  mortgagor 
that  he  lets  the  lands  lapse  into  the  hands  of  the  mortgagee 
by  the  non-payment  of  the  money,  and  when  it  doth,  he  is 
only  a  bailiflf  for  what  he  doth  actually  receive,  but  is  not 
bound  to  the  trouble  and  pains  of  making  the  most  of  what  is 
another's. 

If  the  mortgagor  make  proof  that  the  estate  was  let  at  such  Mortgagee 
a  price  whilst  in  the   hands  of  the  mortgagee,   that  will  be  f^^^^^^ 
deemed  the  rate  at  which  it  was  let  the  whole  time,  unless  the  g^gor*»  proof 
mortgagee  shew  the  contrary,  which  it  is  in  his  power  to  do 
as  being  let  by  him  (t)  (f). 

But,  if  the  mortgagee  enter  upon  the  estate,  and  thereby  j^ortgagee  in 
keep  other  creditors  [read  incumbrancers,  of  whose  hens  he  ^^^^^^^f^ 
has  notice]  out,  he  will  charged  with  all  the  profits  he  hath,  what  he  might 
or  might  have  received  after  this  entry  (^).     Thus,  where  a  aa  against  other 

.    (t)  BUtMoek  ▼•  Barms,  Sel.  Ca.  Ch,  Abr.  658.    [The  abo?e  are  the  nsHal 

•55«  words'  of  the  decree,  see  Bubtrode  v. 

{k)  Cof/pring  v.  Cooke,  1  Vern.  S70.  Bradley,  infra,  page  959,  n.  (a),  and 

Bentkam  ▼.  Havuomi,  Pre.  Gh.  SO,  Hwroey  w.TsbinUty  1  Jac.  Si  Walk.  20S. 

[S,  C.  ante,  pages  653,  93S>]  S  Bac.  — £d.] 

which  apply  to  the  relatieii  between  surety  and  principal.    Where  time  is 
given  to  the  principal  the  snrety  is  discharged ;  becaose  the  surety  coold  not 
in  the  hiterTal  enforce  the  demand  against  the  principal.    These  doctrines  have 
DO  application  here.    A  creditor,  taking  property  by  way  of  collateral  security, 
is  not  bound  by  time  in  that  sense  of  the  phrase.    He  is  bound  only  by  his 
wilful  default  and  neglect.    The  decree  which  I  shall  make  here  will  in  truth 
be  the  same  as  was  originally  made  in  Mure,  Ex  parte,  i  Cox,  63.    The  direc- 
tions there  given,  were,  that  it  should  be  inquired  what  the  creditors,  who 
had  taken  the  assignment,  had  received,  or  withoot  their  wilful  iefault  or 
neglect  might  ha?e  received.    But,  at  the  same  time  that  I  follow  the  decree, 
I  must  add,  that  I  do  not  adopt  throughout  all  the  language  which  the  great 
judge  who  decided  that  case  used,  or  is  said  to  have  used,  in  giving  his  opi- 
,nion  upon  it.     The  modem  doctrine   of  the  court  would  occasion  much 
.difficulty  in  adopting  all  that  is  there  said."— A  reference  was  accordingly 
,inade  to  the  Master,  to  inquire  what  B.  had  received,  or  without  wilful  default 
or  neglect  might  have  received,  in  respect  of  the  judgment  against  C,  and  he 
was  restrained  from  suing  A.'s  representatives  in  the  interval.    lb.  £t  vide 
8.C.   lSim.&  Stu.  581. 

(F)  If  a  mortgagee  enter  into  possession  of  the  lands,  he  will  be  charged 
with  the  utmost  value  they  are  proved  to  be  worth;  but  if  be  enter  into  receipt 
of  the  rents  h^  will  be  obliged  to  account  after  the  rate  of  the  rent  reserved 
only.    Trimkstvn,  v.  HamU,  1  BaU  &  Bea.  585. 
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i»cumbraMein    mortgagee  bad  obtained  judgmenit  in  ejectment^  and,  entered 

on  the  mortgaged  eatates^  and  thereby  prevented  other  ere* 
ditors  that  had  subsequent  seeucities  from  entering;  and  yet 
perputted  the  mortgagor  to  take  the  profits ;  on  a  Jbjll  by  die 
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(6)  See  a  similar  law,  ante,  vol.  i.  29t,  and  post,  1006,  Id  the  notes  and 
text.    The  general  role  is  mentioned  above  in  tlie  text.    When  a  purchase  ia 
completed  the  Teodee  is  entitled  to  the  rents  and  profits  of  the  estate  (111  pos- 
session is  given,  and  the  vendor  to  his  |Nirchase-niOQej,  with  interest ;  .and  if^ 
by  the  n^lcct  of  the  vendor  no  rents  and  profits  have  been  received,  he  will 
be  liable  for  what  he  mlgh(  have  received,  unless  the  purchaser  has  taiken 
possession.    Atsland  y.  Crui^flordy  S  Madd.  Rep.  t8. 
Mofigofree  in        ^^  Hughet  v.  WiUiamM,  12  Ves.  493,  exceptions  w«ie  1ake«  hju  VBrtgaffor 
foasesawn  n<4    to  a  report,  1st.  That  the  Master  had  charged  the  plaintiff,  a  mortgagee  in 
mimuu  inaui-    P^**^'**^>>  personally,  and  by  a  receiver  nnder  his  own  appointment,  with  the 
rieSf  whether     rents  actnatly  received,  whereas  he  onght  to  have  been  charged  with  the 
•iher  pentons      hnproved  rents,  at  which  the  estate  had  since  beei  let  by  a  receiver  appelated 
guenmorethim  b^^he  court,  and  which  onght  to  have  been  obtaiued  by  tShe  (AMnitf  jor  hss 
his  i€9tiufM.         r<eceiver  bnt  for  their  wilful  neglect  Ar  defiiolt :  and  Sd.  That  the  Master  had 

allowed  the  plaintiff  the  sum  of  68i.  for  opening  a  slate  qnarry,  when  the  only 
benefit  accruing  to  the  estate  thereby  was  the  sum  of  ff.  charged  to  Hie  fiMhi- 
tiff's  account,  as  the  produce  of  the  slates.  The  defendant  was  out  of  pos^ 
session  long  before  the  |»laiDtiff  entered :  prior  mortgagees  havk^  beeu  In 
possession,  whom  he  paid  to  prevent  foredlosore.  Lord  Brsfcine,  in  delivering 
hisjndgment,  would  not  say  that  to  charge  a  mortgagee  in  posaesslon  actnal 
Trand  was  necessary  j  it  vfas  sufficient  if  there  were  plain,  obvious,  "Und  grosa 
negfigenee  in  the  mortgagee,  by  not  making  noe  of  facto  wilMn  his  fcnowledfe': 
ao  at  to  give  the  mortgagor  the  full  benefit  of  them  ;-«as  if  the  mortgagee  had 
turned  out  a  sufficient  tenant,  and  having  noUce  that  the  ettate  vras  under-kA 
took  a  new  tenant ;, another  person  offering  more  :-iHm  offer  howFOver  not  to  be 
accepted  rashly.  But  the  present  case,  his  Lordship  said,  did  not  furnish  even 
that  ground ;  for,  with  the  exception  of  a  proposition  to  give  71,  a-year  for  one 
tenement  instead  of  5/.  a-year,  there  was  no  proof  of  any  proposal  for  nn 
increase.  A  reason  also  was  assigned  for  not  accepting  the  proposal  in  that 
instance ;  namely,  that  the  tenant  was  in  arrear :  and  the  plaintiff  was  appre- 
hensive of  losing  that  arrear.  Anotlier  circnmstance  was,  that  the  mortgagor 
if  he  knew  the  estate  was  under-let  onglit  to  have  given  notice  to  the  mort- 
gagee, and  to  have  afibrded  his  advice  and  atd  for  the  purpose  of  making  the 
estate  as  productive  as  possible.  If  he  communicated  to  the  mortgagee  plans 
of  improvement  in  his  contemplation,  which  were  disappointed  hy  the  embar- 
rassment of  bis  affairs,  the  court  might  take  a  stricter  view  of  the  mortgagee's 
coadnct  In  tins  instance,  not  only  such  notice  was  not  given,  but  daring  a 
-whole  period  of  sixteen  years,  while  the  mortgagor  was  out  of  possession,  he 
never  stated,  that  the  estate  was  not  managed  as  it  might  be.  Could  the 
mortgagor  then  (Lord  Erskhie  asked)  lie  by,  not  giving  notice  that  a  greater 
rent  might  be  made,  and  come  afterwards  l>y  way  of  penal  inquiry,  to  charge 
the  mortgagee  with  the  effect  of  Iris  own  negligence.    The  principie  was,  as 
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otiher  cieditora  to  redecan  hia^  the  court  ordered^  diat  the 
mortgagee  should  be  charged  with  all  the  profits  he  had^  or 
might  haYO  received  after  his  entry. 


atated  by  the  SoUcitor-Qeneral,  tbat  it  would  be  dangeroas  to  say  the  mort-  Mortgagee 
gagee  was  not  answerable  except  for  fraad,  for  if  such  gross  negligence  conld  ^oerable  for 
be  shewn  as  came  np  to  the  description  of  wilfal  defaalt,  he  ought  to  be  f^egHgence. 
answerable  for  it. 


But  Lord  Erskiae  determined  the  first  exception  upon  the  principle,  that  a  Not  attoawdtn 
mortgagee,  taking  possession,  was  to  take  the  fair  rents  and  profits,  and  was  |!|^^|?^-^^ 
not  bound  to  engage  in  adventures  and  speculations  for  the  benefit  of  the  ffeniure. 
mortgagor;  but  he  was  liable  only  for  wilful  default,  of  which,  in  this  in- 
stance, there  was  no  pretence :  the  mortgagor  not  having  even  commuuicated 
that  he  had  any  contemplation  of  improvement  or  better  tenants.    It  would  be  As  for  opening 
most  dangerous  to  entangle  mortgagees  in  minute  inquiries,  whether  some  per-  tnmrmfvirare 
son  would  have  given  more ;  which  was  never  communicated.    Upon  the  same 
principle  on  wliich  his  Lordship  determined  the  first  exception  in  favor  of  the 
mortgagee,  he  must  determine  the  other  exception  against  him.    The  prin- 
ciple was  the  safety  of  mortgagees.    The  line  could  not  be  drawn.    How* 
could  it  be  ascartained,  that  the  mortgagor  would  want  a  slate  quarry  i  The 
amount  was  in  this  instance  inconsiderable,  but  the  principle  would  reach  the 
case  of  a  mine.    The  mortgagee,  therefore,  having  engaged  in  this  specula- 
tion, must  be  held  to  speculate  at  his  own  hazard.    The  first  exception  was       [  951  1 
eonsequeaUy  over-ruled,  and  the  second  allowed.    18  Ves.  496. 

Where  a  mortgagee  is  m  possession  without  notice  from  the  seooud  mortgagee.  Second  mort' 
he  may  pay  the  surplus  rents  over  to  the  mortgagor ;  and  the  second  mortgagee,  g^te  ohould 
if  he  is  so  imprudent  as  not  to  give  that  notice,  cannot  have  an  account  of  the  f||^^,|0f j^^  ^ 
by-gone  rents;  for  he  conld  not  have  such  account  against  the  mortgagor,  and  kis  mciim- 
therefore,  not  against  the  first  mortgagee.    After  notice  given,  the  first  mort-  fc^^^**?^ 
gagee  is  answerable  to  the  second ;  but  the  court  eaanot  try  upon  ujfidaoU*  pi^  rents* 
vrfaether  the  rents  have  been  properly  applied,  or  whether  the  estate  has  been 
properly  managed.    The  course  is,  to  decree  a  redemption,  charging  the  first 
mortgagee  with  aU  tliat  he  has  received  [and  applied  to  his  own  use],  or  with 
all  that  he  might  have  received,  had  it  not  been  for  his  own  wilfal  default. 
Bemey  v.  Sewelly  1  Jac.  &  Walk.  660. 

It  is  also  observable,  that  after  a  bill  has  been  filed  by  a  second  incum- 
brancer against  the  first,  the  first  incumbrancer  in  possession  cannot  salely 
pay  the  surplus  rents  to  a  general  creditor  who  has  filed  a  bill  for  the  esta- 
blishment of  his  lien.    Parker  v.  Cokrrft^  6  Madd.  li. 

After  notice  given  by  subsequent  mortgagees  to  the  mortgagee  in  possession, 
it  is  quite  clear  that  the  latter  has  from  that  time  no  right  to  pay  over  the 
surplus  proceeds  to  the  mortgagor.  He  may  be  justified  in  doing  so  before 
he  received  such  notice ;  and  if  he  has  actually  paid  any  part  of  the  surplus 
over  to  the  mortgagor,  he  will  be.  alio  wed  it  before  the  Master  as  matter 
of  JBst  allowance;  or  he  may  obtain  leave  from  the  court  to  set  off  any  just 
demand,  if  he  finds  that  he  can  avail  himself  of  any  such  matter  of  discharge. 
Jrckdeocon  r,  Bowes,  13  Price,  368. 
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J^rovided  he  But  he  will  not  be  obliged  to  account  for  profits  whibh  he 

huce  notice  o/"  .  , 

ikeircUttm${a)  received,  or  might  have  received  previous  to  the  commence- 
ment and  notice  of  such  subsequent  incumbrances ;  for  until 
then  his  negligence  doth  no  injury  (/).  Thus,  where  a  mort- 
gage was  made  of  leasehold  estates,  and  the  mortgagee  having 
possession  by  attornment  of  tenants,  had  permitted  the  mort- 
gagor to  receive  the  rents,  and  the  plaintiff,  who  was  the 
second  mortgagee,  was  on  his  bill  admitted  to  a  redemption, 
on  payment  of  what  should  appear  due  on  the  first  mortgage ; 
the  question  was,  whether  the  mortgagee,  having  had  pos- 
session,  ought  not  to  be  charged  with  the  rent,  which  he  might 
have  received  but  had  neglected  ?  Et  per  curiam,  he  ought 
to  be  charged  with  the  rent,  by  whomsoever  it  had  been 
received,  after  the  second  mortgage  made ;  but  what  has 
been  received  before  the  second  mortgage,  he  ought  not  to 
be  charged  with. 

Mnrtga^et  not  And  if  a  mortgagee  permit  the  mortgagor  to  make  use  of 
his  security  to  his  incumbrance  to  keep  out  other  creditors,  be  will  be  charged 
cnJutort.  ^        ^^  ^^^  profits  from  the  time   that  they  would  have   had  a 

remedy,  had  it  not  been  for  his  interposition ;  for  equity  will 
not  suffer  a  man  to  make  use  of  his  securities  to  protect  a 
debtor  from  the  just  demands  of  his  creditors  (m). 

Mnrtffa^ee  re-  Thus,  where  One  having  made  a  mortgage  of  his.estate, 
dittrvedJith  '  became  a  bankrupt,  and  the  assignees  of  the  statute  brought 
l^fi^h  «'**»*     an  ejectment  for  the  recovery  of  the  lands  comprized  in  the 

(I)  Maddoeks  v.  Wren,  t  Ch.   Rep.      3  Bac.  Abr.  658,  [S.  C.  cited  ante, 
109.  vol.  i.  292,  in  noiis.-^Ed.'] 

(m)  Chapman  v.  Tanner,  iVcrn.  267. 


(H)  The  case  cited  in  support  of  this  position  does  not  appear  to  have  turned 
on  tbe  point  of  notice.  It  proves  merely  that  the  mortgagee  in  possession  will 
not  be  obliged  to  acconnt  according  to  the  rigid  rule  of  what  he  might  have 
received  in  the  interval  between  the  time  of  his  entry  into  possession,  and  the 
making  of  a  second  mortgage,  but  the  rule  in  the  text  is  nnifonnly  acknow- 
ledged as  good  law.  See  Parker  v.  Calcmft^  6  Madd.  11 ;  and  Archdeacon  v. 
Bowes,  13  Price,  368 ;  cited  in  the  preceding  note  ;  et  ante,  948  a. 

(I)  See  also  another  case,  infra,  p.  9.52,  wliere  he  was  charged  with  tJie 
profits  for  refusing  or  delaying  to  take  possession  after  he  had  procured  judg- 
ment in  ejectment. 
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mortgage ;  the  mortgagee  having  refused  to  enter,  and  suffered  . 
the  bankrupt  to  take  the  profits,  and  to   fence  iigainst   the 
assignees  with  the  mortgage,  it  was  decreed,  that  he  shoulji 
be  charged  with  the  profits  from  the  time  of  the  ejectment 
delivered. 

Nor  shall  a  mortgagee,  being  in  combination  with  the  tenant  dmbinaiUms 
in  possessicm,  who  refuses  to  pay  his  rent,  suffer  the  tenant  ^dmortgogee 
to  make  use  of  his  mortgage  to  cover  himself  firom  legal  duamrnged, 
process  taken  out  by  the    mortgagor,   to  evict   him  out  of 
possession  (k). 

Thus,. where  G.,  who  was   a    mortgagee    under  B«,  had  CMortwiU order 
brought  an  ejectment  and  recovered  judgment    against  an,  j^g  yiiatred 
estate,   of  which  H.  was  in  possession,  by  virtue  of  a  lease  "^^iSilSi'  u^ 
for  three  years,  but  for  which  H.  paid  no  rent,  being  in-  Uikepo9$e$mm 
solvent  (it) ;  and  G.  being  in   combination  with  H.  (who  was 
accountable  to  B.  for  eighteen  thousand  pounds)  refused  to 
take  out  execution,  and  B.  could  not  eject  H.  by  reason  of  G.'s 
judgment ;  it  was  moved,  that  G.  might  be  compelled  to  take 

(ft)  Duke  </  Buckhurkam  v.  SirR.  Gaver,  1  Vera.  258. 


(K)  See,  as  to  thia,  ante,  vol.  L  17S,  note  (B).  The  word  "  mortgagor," 
in  the  placitum  to  that  note,  should  be  <'  mortgagee,"  bat  the  snbject  of  the 
note  will,  it  is  conceived,  apply  to  legal  process  by  the  mortgagor,  as  well 
as  to  legal  process  against  the  tenant  by  the  mortgagee. 

(L)  In  Penrkyn^,  Hughee^  5  Ves.  106,  the  Master  of  the  Rolls  said,  a  mort-  MeHgngeemt 

gagee  conld  not  be  compelled  to  take  possession ;  for  he  would  thereby  subject  ff^^^^JJH 
«.•       If  tiUce  jMsscssiM* 

Himself  to  an  account  which  a  court  of  equity  would  never  force  upon  him. 

He  might  file  a  bill  for  a  foreclosure  without  taking  possession.  But  if  he  did 
take  possession,  he  would  be  bound  to  apply  all  the  rents  and  profits  as  the 
court  should  distribute  them  among  the  several  persons  claiming  interests  sub- 
ject  to  bis  mortgage.  To  this  general  rnle,  the  case  in  the  text  must  be  read 
as  an  exception  ;  hut  that  case  may  support  this  doctrine,  viz.  that  the  court 
will  not  allow  the  mortgagee  to  vacillate  between  two  opinions,  so  as  to  pursue 
the  means  of  procuring  possession  to-day  and  discontinue  them  to-morrow ; 
and,  in  fact,  the  court  did  not  in  the  case  of  Bnckingham  v.  Gayer  fbrce  the 
mortgagee  into  possession;  for  by  his  own  voluntary  act  he  obtained  a  judg- 
ment in  ejectment,  which  has  all  the  efiect  of  legal  possession,  he  was  then 
merely  compelled  to  take  actual  possession  or  to  account  as  having  taken  such 
possession,  and  this^  very  reasonably,  to  prevent  an  abeyance  of  the  imme- 
diate occupancy. 
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[953] 


otrt  executiotly  and  receive  Ihe  profita  in  dkieluffgt  of  hb  d«bt» 
But  it  was  objected  on  his  part,  diat  no  ocdor  had  tV0t  been 
made  to  compel  a  mortgagee  to  take  out  executioni  whetber 
he  would  or  not;  for  it  might  involve  him  in  a  suiti  and  wooM 
make  him  nolens  eoiens,  bailiff  to  the  mortgagor ;  whemaSi  a 
mortgagee,  who  acted  discreedy,  would  not  enter  before  he 
had  foredosed  the  equity  of  redemption.  To  wfaieh  the 
counsel  for  the  mortgagor  replied,  that  they  would  not  compel 
G.  to  enter ;  but,  in  case  he  did  not  choose  to  receive  the 
profits,  they  desired  the  rent  might  be  brought  into  eourt^ 
which  the  court  held  to  be  reasonable ;  and  it  was  ordered, 
that,  unless  6.  took  out  execution  before  the  end  of  the  term, 
he  ebould  be  answerable  for  the  profitSi  as  in  case  of  wilful 
default. 


Mrtgagei  tt  was  held  by  the  court  to  be  the  daily  practice,  that  if  a 

Ptuti  be  part^  ^  m.  ^ 

tohiUMre-  mortgagee  assign  over  his  mortgage,  yet  he  must  be  made  a 
thUS^ghhi  ha$  P*"^  ^  a  biU  of  redemption,  that  he  may  account  for  what 
*''<^*  profits  he  had  received  in  his  lime  (a)  (m)* 

Account  be-  Where  there  are  several  mortffafies,  an  account  stated  be- 

gugor  tmdfirsi   tween  the  first  mortgagee  and  the  mortgagor  will  bind  the  rest, 

(o)  AnnCf  id  the  Dnchy,   S  Eq.  Ca.  Abr.  594,  pi.  3.    [S.  L.  Pearnm  ▼. 
FuUe^f  %  Ch,  Ca.  102.— £d.] 


Mortgage  htuh  (M)  Previously  to  the  late  case  of  Chambers  v.  Goldwin,  so  frequently  re- 
nti  «  wffTffiiiarf  ^^^^^  ^f  ^ib  rale  seems  to  have  obtained,  vtz«  that  if  the  mortgagee  assigned 
JMoty  to  a  biU  over  without  the  assent  of  the  mortgagor,  the  mortgagee  would  tlien  have  been 
qf  r«rfcMfMioa«    ^  necessary  party  to  a  bill  to  redeem,  to  account  for  the  profits  reeeived  In  hia 

time ;  bat  if  the  mortgagee  assigned  with  the  mortgagor's  oensenty  it  woohl 
then  have  been  unnecessary  to  bring  him  before  the  court.  The  case  above 
alluded  to,  has  over-roled  this  distinction^  as  also  the  law  in  the  text,  without^ 
however,  any  particular  reference  to  the  case  in  the  Duchy,  or  the  subject  in 
general.  Lord  Eldoo's  sweeping  observations  were  these :— '^  It  is  clear  that 
the  assignee  of  a  mortgage,  provided  the  transaction  be  not  sanctioned  by  the 
mortgagor,  will  be  liable  to  have  the  account  taken  from  beginning  to  end. 
It  has  been  pressed,  that  if  tliere  have  been  twenty  mesne  assignments  aU 
those  parties  must  be  brought  before  the  court.  That  it  not  necessary :  for, 
where  there  has  been  an  assignment  without  the  previous  authority  of  the 
mortgager,  or  his  declaration  that  so  much  is  due,  it  is  enough  to  make  that 
man  a  party,  who  has  contracted  to  stand  in  the  place  of  the  original  mort- 
gagee and  all  assignees,  till  the  title' was  got  in  by  hiinself.*'  Chambers  v.  Gold- 
win,  9  Yes,  169.  The  same  law  has  been  advanced,  ante,  vol.  i.  4/05,  in  the  test. 


V  th<t«  be  no  fraud  or  collttsidti  {p).    Thus,  where  the  mcrrt-  moHgagm  m- 
gaged  sued  the  mortgagor  to  pay,  or  be  foreclosed  of  redeinp-  fj^j^i^  ^  ,,,5.* 
tion,  ait  account  was  directed  and  settled  before  a  Master ;  and  «9««f  ««^- 
then  a  subsequent  mortgagee,  whose  mortgage  was  made  befbre  tenon. 
the  former  bill  was  exhibited^  sued  the  first  mortgagee  and 
mortgagor  to  have  a  new  account^  supposing  the  former  ac- 
count to  be  felse,  and  made  by  consent  and  fraud,  bat  did  nol 
Insist  on  any  particulars,  as  in  such  case  he  ought  to  have  done. 
The  Lord  Chancellor  declared,  that  the  account  should  bind 
the  second  mortgagee,  without  farther  examination,  if  the  fraud 
and  collusion  were  answered ;  for  the  first  mortgagee  did  all 
that  he  could,  and  was  not  bound  to  seek  after  the  second 
mortgagee ;  for  then  it  would  be  in  the  power  of  the  mort- 
gagor to  make  the  assurance  uncertain  and  endless  to  the  mort- 
gagee.   It  should  suffice  to  deny  the  fraud  and  coUuaion* 

But  the  account  between  the  mortgagee  and  assignee  will  Aeewni  he- 
not  conclude  the  mortgagor  {q)  \  but  it  will  be  referred  to  the  goget  md  om- 
Master  to  see  what  was  really  due  on  the  making  the  assign-      E  ^^,J . 
ment,  and  what  money  was  actuatty  paid  thereon.  %mg  «»  mmri- 

r««w(M> 

An  account  on  a  bill  to  redeem  or  foreclose  (r).  taken  in  a  Acevwa  aetiUd 
cause,  in  which  tenant  for  life  of  the  equity  of  redemption  is  ^t^Mdfor  l\fe^ 

(p)  Nitdkr  V.  DiMif  1  Ch,  Ca.  t99.  5S,  pL  t.— £4.] 
WMmm  t.  i>4iy,   9  ib.  39.    t  Bac.         (f  >  1  Gh.  Ca.  68,  [S.  L»  ante,  toL  k 

Abr«  €59.    Shirnum  ▼.  Cpx,  S  Chan.  p.  154,  and  infra,  966.— £<!.] 
Rep.  47,  S.    1  Eq.  Ca.  Abr.  it,  pL  7,         (r)  AUin  ▼.  Pupwortkf  iVas.  164. 
[et  i^tde  Criip  ▼.  HiM,  7  Vin.  Abr. 


(N)  But  the  mortgagor  may  snbse^aenUy  recogaise  the  assignee,  as  also  ae^  MertgugarMay 
qniesce  hi  the  acconat,  wbiob  will  prevent  him  from  dispoting  it  with  the  as-  ^^^^^J^  ^'^ 
•ignce  f  net eftlieless,  he  nay  try  tlie  qaestion  of  error  with  the  original  mort-  amnty  yei  try 
gagee,  if  the  aMignmeot  has  been  made  without  hia (the  mortgagor's)  assent;  9ae«<ioas  0/ 
at  least,  so  it  amy  be  inferred  from  Lord  Eldon's  observations  in  9  Ves.  270,  ,nor^dretf. 
whe  there  Stated  Lord  Alvanley  to  agree  with  him  in  thia^  that  if  a  mortgagor 
permits  an  assignee  to  pay  the  assignor  a  sum  of  money,  which  he,  with  the 
knowledge  of  the  niortgagor,  represents  to  be  due,  and  more  particularly  if  he 
permits  It  from  day  to  day,  and  from  year  to  year,  he  cannot  quarrel  with  that 
representation,  Mbseqnently  approved ;  which  subsequent  approbation  has  the 
same  effect  as  if  previous  {  but  be  is  bound  to  institnte  his  quarrel  with  the 
peraon  who  assigned,  and  with  his  privity  received  and  retained  the  money 
M  great  ttany  year*  before  the  bill  filed. 


954  a  CHAP.  XX.        of  the  i^ethod  of  accounting. 

Hnding  m  eim-  party^  and  when  no  other  person  is  endded,  will  be  .binding 

der-man ;  btu  on  any  contingent  remainder-man,    when  his  tide  afterwards 

^^w7du!rg^  vests ;  nor  shall  he  open  it,  unless  fraud  or  errors  are  shewn 

muifaisify{o).  therein ;  for  thereby  the  accounts  upon  mortgages,  to  which  all 


Old  aecowtts  (O)  But  he  cannot,  it  is  conceived,  open  or  revive  tlie  equity  of  redemption 

rwJled^ **'      if  there  be  no  frand  in  the  case,  {Lyne  v.  WUUb,  infra,  1059) ;  and  it  is  observ- 
able, that  in  Gray  v.  Minnethorpef  Lord  Rosslyn  held,  that  an  old  account  conld 
Strong  ground  not  be  unravelled,  though  settled  on  an  erroneous  principle.    S  Ves.  lOS.    The 
aiideaccount,     '"^^  ^^  ^^  perhaps  advanced  by  Lord  Alvanley,  M.  R.  in  Chamben  ▼.  Gold- 

fPM,  5  Ves.  837,  that  *^  a  strong  ground  is  necessary  to  set  aside  a  settled  ac- 
count ;  and  to  surcharge  and  falsify,  error  must  be  charged  by  the  bllL"    His 
Lordship  in  that  case  would  not  allow  the  account  to  be  unravelled  beyond 
fifteen  years,  that  being  a  time  when  a  new  arrangement  was  entered  into,  and 
so  much  for  principal  and  interest  calculated  up  to  that  period.    This  decree 
was  affirmed  on  appeal  to  the  Lord  Chancellor  (Eldon)   9  Ves.  254;  S,  C- 
1  Smith's  Rep.  252,  on  which  occasion  the  latter  noble  personage  laid  down 
these  general  principles : — 
Account  uttkd      xhe  law,  as  well  as  the  act  of  the  parties,  provides  that  accounts  settled 
aside  but  for      '^^^^  ^^^  ^^  ^^^  aside  for  but  fraud,  or  surcharged  and  falsified  but  for  error. 
fraud f  or  svr-    In  support  of  the  charges  In  the  bill  [in  this  case  of  Chamben  v.  GoUimii]  that 
^Med^^f^  in  settling  the  accounts,  undue  advantage  was  taken  of  the  mortgagor's  dis- 
error,  tressed  situation^  &c.  there  is  no  evidence  of  distress,  nnless  the  deeds  them- 

selves are  to  be  considered  so,  which  is  going  much'  farther  than  the  court  has 
ever  gone,  or  is  warranted  in  going.  The  charge  of  threats  rests  entirely  in 
allegation  not  sustained  by  proof.  As  to  the  charge  that  the  defendlmt  [Gold- 
win,  who  was  the  assignee  of  the  mortgage,  one  of  the  executors,  of  the 
mortgagor,  and  an  attorney]  caused  the  accounts  to  be  transmitted  and  en« 
rolled  in  Jamaica,  in  order  to  prevent  their  being  opened,  that»  which  is  a  cir- 
cumstance to  prove  the  absence  of  fraud,  would  thus  be  made  a  circumstance 
to  prove  the  existence  of  it.  It  is  clear,  if  error  can  be  shewn,  this  court  wHl 
correct  an  account,  as  far  as  it  is. erroneous;  whether  there  is  a  stipnhition  for 
it  or  not.  With  reference  to  the  material  charge,  that  there  are  in  the  ac- 
counts, pretended  to  be  settled,  several  manifest  errors  and  overcharges,  and 
particularly  that  6  per  cent,  upon  the  gross  profits  and  produce  is  charged  for 
the  management,  though  the  defendant  now  resides,  and  for  several  years  past 
has  resided  in  England,  and  though  the  accounts  contain  various  charges,  as 
payment  to  attomies,  See,  the  bill  must  either  seek  to  set  aside  those  accounts, 
as  imputing  the  settlement  of  them  to  fraud  ;  or,  letting  them  stand,  must 
seek  to  surcharge  and  falsify  them ;  in  which  case,  if  tliey  are  to  be  considered 
r  Qcr  *!  settled  and  signed,  the  rule  is  fixed,  upon  the  most  obvious  principle,  that  some 
For  thejmrpoee  error  must  be  charged ;  as  it  is  impossible  for  the  defendant  to  defend  himself 
f^faUtfying  ae-  if  under  a  general  charge,  not  specifying  any  error,  the  plaintiff  may  eome  at 

^^^^%oaa  9        ^^^%  M^A  ^k 

sveciic  error''  *''*  '»«>"" g  ^ith  proof  of  those  errors,  of  which  the  defendant  has  heard 
must  be  charg-  nothing.  The  point  was  decided  upon  that  ground  by  Lord  Thurlow,  upon  my 
^*  objection  in  Taylor  v.  Haylin,   2  Bro.  C.  C.  210  ;  that  if  accounts  are  im* 

peached  on  the  ground  of  error,  you  must  specify  some  or  one  error  and  prove 
that ;  and  that  is  a  ground  to  surcharge  and  falsify.    I  do  not  recoUeot  a  case 
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who  can  claim  the  equity  of  redemption  are  parties,  would 
often  be  infinite.  But  if  a  reasonable  objection  be  made 
against  such  account,  the  court  will  so  far  open  it.  But  the 
court'wiU  only  give  leave  to  surcharge  and  falsify  the  account ; 
which  often  happens  upon  setdementSi  where  there  is  tenant 
for  life  with  limitations  in  remainder,  upon  a  bill  for  an  ac^ 
count,  when  none  but  tenant  for  life  is  in  being ;  a  child  after* 
wards  coming  in  esse,  shall,  if  no  firaud,  only  have  liberty  to 
surcharge  and  falsify. 

And  where  a  man  made  a  mortgage,  and,  after  a  forfeiture  Aenma  l#- 
for  non-payment  of  the  mortgage  money,  married  and  conveyed  ga^etM  and 
the  equity  of  redemption  to  trustees,  to  the  use  of  himself  for  JjJJ^**^^ 
life,  remabder  to  his  wife  for  her  jointure :  and  afiierwards  be-  ^emfiiomcoH' 
came  a  bankrupt  (s) ;  and  the  commissioners  assigned  the  equity  fimd. 
of  redemption  in  trust  for  the  creditors,   and  the  assignees 
stated  an  account  with  the  mortgagee :  The  jointress  brought 
her  bill  to  be  relieved  against  this  account,  alleging,  that  it  was 
not  fairly  stated,  but  that  the  assignees  by  combination  with 
the  mortgagee  had  allowed  more  money  than  was  really  due  on 
the  mortgage ;   the   defendant  pleaded   this  stated  account. 
Ei  perhord  Keeper,  the  assignees  stand  in  the  place  of  the 
husband,  and  the  account  by  them  stated  ought  to  be  as  con- 
clusive as  if  it  had  been  stated  with  the  husband ;  and  the  bill 
is  not  right  in  charging  a  general  fraud  in  the  stating  of  this 
account,  but  the  plaintiff  ought  to  have  assigned  particular 
errors  in  the  account. 

An  assignee,  after  several  assignments,  will  not  be  obliged  Amgnee  rfier 
to  account  for  profits  before  his  own  time  (/)•    Thus,  where  on  /eniwitiee^tmi' 
a  bill  to  redeem  a  mortgage  made  in  1632,  it  was  insisted  by  "^  ^^  f^* 

(«)  Knigki  ▼.  BMmJUId,  1  Vcrn.  179.         (<)  Pforjoii  ▼.  Pidky,  1  Ch.  Ca.  109. 


in  which  ttie  Coort  has  ^ne  the  length  of  declaring  any  tiling  error,  unless  the 
declaratiott  has  been  confined  to  the  subject  of  that,  which  is  alleged  to  be 
error  uiMm  the  pleadings.  That  would  be  attended  with  great  Inconrenlenee ; 
Ibr  it  Is  Very  possible,  there  might  be  cases  in  which  the  opinion  of  the  courl 
mighl  be  clear  at  the  hearing  that  there  was  error ;  and  yet,  if  It  was  distinctly 
put  in  Issue,  the  court  might  be  satisfied,  that  transactions  had  taken  phice^ 
apon  which  It  was  Impoaslble  to  consider  It  error,  9  Vet.  t64. 

Vol.  n.  K  K 
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J>ef0re  ki$  otm  the  defendant,  that  he  came  in  as. an  assignee  at  t^  third 
time{F).  ^^^^^  ^^  therefore  that  it  would  be  hard  to  put  him  to  an 

account  then;  the  Lord  Keeper  said,  that  as  there  had  been 
no  stint  put  to  the  time  at  which  a  mortgage  was  to  he  re- 
deemed^ the  defendant  should  account ;  but,  in  regard  he 
came  in  at  an  old  hand,  it  should  not  be  taken,  but  so  far  only 
as  went  in  discount  of  his  money,  not  for  the  surplusage*  So, 
where  lands  were  extended  in  1626,  and  held  in  extent,  and 
then  a  bill  was  exhibited  to  redeem,  and  .the  lands  not  being 
redeemed,  that  bill  was  dismissed  m  1641  {u) ;  afterwards,  he 
who  had  the  extent,  by^mtue  of  the  dismission,  sold  the  pre- 
mises to  the  defendant,  and  the  plaintiflf  haTUig  since  bought 
.  the  equity  of  redemption,  came  to  redeem ;  the  court,  notwith- 
standing the  dismission  and  length  of  time,  ordered  on  account 
from  the  [time  of  the]  purchase  [only],  not  from  anytime 
before,  but  till  then  the  profits  [were  dhrected]  to  go  agwnst 
the  interest. 


Mortgagee  ol- 


special 


!^^  iu"^  verdict  and  great  agitation  at  law,  m  his  endeavour  to  over- 

Z^^'i!^'     throw  the  mortgage  by  a  supposed  entail,  exhibited  a  bill  to 

agam$i  at-       redeem  {x) ;  the  mortgagee  having  sworn,  that  he  paid  120iL 

^a^^^o"^  m  defending  his  mortgage  at  law,  although  he  had  but  60/. 

**"""'  *'•  costs  allowed  him  there ;  the  court  determined  that  he  should 

'   not  be  held  down  to  the  taxation  at  law,  but  should,  upon  the 

account,  be  allowed  all  that  he  had  hud  out  or  expended ;  and 

the  mortgagee,  fearing  his  mortgage  would  have  been  deffeated- 

at  law,  having  got  administration,   as  principal  creditor,   in 

the  Spiritual  Court,  he  was  allowed  the  costs  expended  there 

also  (q). 

(«)  CUbeny  v.  JLymoiidi, «  Ch.  Rep.  [See  the  same  ctia  and  piAit,  »ite, 

39^,  ▼ol.  i.  SS6>  in  the  text*— JM.] 

(«)  Itameden  y.Lmglepf «  Vem.  636. 

(P)  Sed  qnnre  now,  and  see  ante,  p.  953,  note  (M), 
Mortgagee  «I-  (Q)  It  may  be  proper  in  this  place  to  add,  that  the  mortgagee  in  account- 
lowed  in  aecouni  in^^iu  be  allowed  all  costs  of  suit,  taxes,  renewal  fines,  snms  expended  for 
^S^'ii«,"  necessary  repairs  and  Usiing  improvements,  or  in  performing  the  cotenanto 
mnd  Improte-  ©f  the  mortgagor  with  third  persons,  as  in  carrying  Into  effect  a  covenant  to 
"^Hin^  ^-  kw^l^ ;  so  he  wUl  be  allowed  aU  money  expended  in  defence  of  the  mortgagor's 
fori  mortgagoi'  title,  and  all  sams  paid  for  copyhold  admissions,  herioto,  or  fines,  with  interest 
nf  ik£ir  necei'  ^^  ^^  ^gj^^  respectively,  after  the  rate  of  the  principal,  provided  the  court 
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An  account  taken  by  a  Master  upon  a  decree  in  a  bill  of  ^^^^,  w«d. 

"^                           ^  tug  on  u^fantf 

* — ■ . ithen. 

doth  not  direct  otherwise.    Degelder  ▼.  Depeitier,  Finch,  207.    EUon  ▼.  EUon^ 
5  Atk«  508,    Go4freif  ▼.  fVoiaon^  ib.  51 8.    Lmat  ▼.  Hide,  2  Vem.  185.    Man- 
iooe  ▼•  BoOy  9  Yern.  84.  t  Bro.  C.  C.  653.    Laeim  v.  Mertins^  S  Atiu  4.    fVool- 
Uff  ▼.  Drflv«,  2  Anstr.  551.   Lifsttr  v.  DoUand,  iVea.  jun.  436.  Hardy  ▼.  ReeveSy 
4ib.  482.    QuarreU  ▼.  Bechford,  1  Madd.  Rep.  281.    iS|yJlre«,  £x  par/^,  1  Hack 
B.  C.  349.    Brighiwn^  Ex  parte,  1  Swan.  3.  et  Tide  ante,  920,  21 ;  and  infra, 
991,  et  seq.  where  a  mortgagee  thinliing  himself  absolutely  entitled,  had  ex- 
pended considerable  sums  in  repairs  and  lasting  improvements,  he  was  allowed 
snch  expenditure,  bnt  he  was  directed  to  accoont  for  wilful  spoils  and  wastes. 
Tkorm  ▼.  JVfirMon,  Finch,  38 ;  and  as  a  general  rnle  it  may  be  laid  down,  that 
where  a  mortgagee  in  possession,  finds  it  absolutely  necessary  for  the  protec-     [  957  ^  1 
tion  of  the  estate  to  incur  estraordmary  expences,  he  wifl  be  allowed  tJiem ; 
purtieoiarly  if  in  accounts  regularly  fnmislied  by  him  for  the  satisfaction  of 
the  mortgagor,  the  latter  doth  not  irom  time  to  time  object  to  the  extraordinary 
charges ;  for  they  are  then  to  be  considered  as  incurred  and  paid  with  the 
mortgagor's  approbation ;  but  without  the  mortgagor's  acquiescence,  Lord  Man* 
ners,  In  a  recent  case  said,  he  should  have  f^lt  considerable  difficulty  in  allow- 
ing chaiiges  for  preservation  of  the  property ;  for  that  even  in  the  case  of  abso* 
Ittle  necesaity,  it  was  incumbent  on  the  mortgagee  to  apprise  the  mortgagor,  as 
soon  as  possible,  of  the  extraordinary  expenditure.     Trimluion  v.  HamiU, 
1  Bali  ic  Belu  385*    It  should  be  ad4ed  that  a  mortgagee  will  not  be  bound  to 
keep  up  buildinga  in  as  good  repair  as  he  found  them,  if  the  length  of  tUne 
will  account  for  their  being  dibipidated ;  BmmbM  v.  SmUker$f  1  Anstr.  96.  and 
m  mortgagee  in  possession  of  mines  is  not  bound  to  spend  more  in  woiking  tliem 
than  a  prudent  owner  would  do.    Rtme  v.  fFood,  2  Jac.  St  Walk.  553. 

In  estimathig  lasting  tmproeemeate,  old  buildings  pulled  down,  if  incapable  Tmprovemeniii 
of  repair,  are  to  be  valued  as  old  materials  only.  RobUuim  v.  Ridley ,  6  Madd.  2. 
lands  were  limited  by  marriage  settlement  upon  failure  of  issue  male,  to 
daughters  and  their  heirs,  until  the  next  remainder-man  should  pay  them 
90001. ;  there  beiif  no  sons  and  four  daughters,  they  entered.  The  Master  of 
the  Rolls  decreed  that  they  should  account  for  the  profits,  and  that  the  rents 
•honld  be  applied,  first  to  pay  the  Interest,  and  then  to  sink  the  principal,  as 
in  the  case  of  a  common  mortgage,  which  decree  was  affirmed  by  the  Lord 
Chancellor^  with  this  variation^  that  the  principal  should  not  be  sunk  till  a 
third  part  was  raised  above  the  interest,  and  so  again,  when  another  third  part 
was  raised.    Btngreeoe  v.  Chrnn,  2  Yern.  523.  576. 

It  seems  that  money  laid  out  by  a  mortgagee  in  repairs  and  beneficial  im-  tUptdn* 
provements,  form  a  lien  on  the  land,  ante,  671 ;  bnt  in  ordinary  cases,  money 
laid  out  in  improving  premises  does  not  create  a  lien,  yet  if  a  party  conceiving 
himself  to  be  owner  makes  lasting  improvements,  a  court  of  equity,  it  is  as- 
aanied,  would  not  take  the  estate  from  him  without  compelling  the  plaintiff  to 
VAke  some  aUowanoe  for  the  sum  expended  in  improving  his  preipises.  Stpon  . 
▼.  Sbtu,  8  Price,  5t8. 

..In  ascertaming  what  was  due  on  the  mortgage  of  a  house  and  the  appur-  Mortgagee  aU 
teoBQces  to  a  mortgagee  who  had  taken  possession,  the  Master  had  allowed  iou>ed  expense 
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^  Mldings  Urn  (he  eoits  of  lome  improvemeiits  which  he  had  made.  The  boUdiiif  b«iDf 
^£a^M^  in  a  very  dilapidated  condition,  he  bad  rebuilt  the  kitchen,  pantry,  Ac. ;  and 
bmUtingi^  evea  he  had  tlie  honse  donble-roofed,  instead  of  being  as  it  was  before,  only  siogle- 
tkonghHuntw  roofed.  The  mortgagee  had  been  charged  with  an  occupation  rent;  andthit 
he  o»  am  im»  ^°^  ^^  ^^"  estimated  with  reference  to  the  increased  value  of  the  premises 
prwed  teak.      caused  by  the  new  erections. 

The  mortgagor  excepted  to  the  report,  on  the  ground  that  he  ought  not  to  be 
charged  with  the  sums  expended  on  the  premises  by  the  mortgagee.  For  the 
exception  it  was  contended,  that  a  mortgagee  had  no  right  to  increase  the 
amount  of  the  charge  on  the  property  by  expending  money  upon  it  withoot  tbe 
sanction  of  the  mortgagor.  If  the  property  began  to  fall  into  a  stale  of  dilspi- 
dation  which  was  likely  to  diminish  its  value  so  much  that  it  would  not  be  an 
adequate  security  for  bis  money,  bis  reifaedy  was  by  foreclosure,  and  not  by 
laying  out  money  in  what  the  mortgagee  might  conceive  to  be  repairs  or  im- 
provements but  which  the  mortgagor  might  not  choose  to  have  made.  For 
the  report  it  was  urged,  that  the  improvements  appeared  by  the  finding  of 
the  Master  to  have  been  substantial  and  proper,  and  a  mortgagee  was  JOS' 
tified  in  acting  as  a  provident  owner  would  have  done.  Nothing  wovkl  be 
more  injurious  to  mortgagors,  tlian  that  a  mortgagee  should  be  unable,  with 
safety  to  himself,  to  expend  money  in  maintaining  the  premises  in  good  repair. 
The  Vice-Chancellor :— This  mortgagee  has  not  made  new  buildings  for  new 
purposes ;  he  has  only  erected  new  buildings  on  the  scite  of  the  old,  and  for 
the  same  purposes  as  were  served  by  them.  The  new  boildings  are  merely 
substitutions  for  those  which  were  too  ruinous  to  be  any  longer  useful.  TIds 
exception  must  be  over- ruled.  Mar^uiU  v.  Cave,  MSS.  Mich.  18<4.  Chan& 
(kcupatUm  The  Master  had  charged  the  mortgagee  with  an  occupation  rent,  not  from 

^^  the  time  when  be  recovered  possession  of  the  premises^  hot  «>niy  from  the  tine 

when  the  repairs  had  been  completed. 

An  exception  was  taken  to  the  report,  on  the  ground  that  the  occupation  rent 

ought  to  have  been  calculated  from  the  date  when  the  mortg^agre  entered  into 

possession.    The  mortgagor.  It  was  said,  was  here  charged  with  interest  doriog 

a  time  when  the  mortgagee  was  in  possession  of  the  property,  and  yet  wsi 

charged  with  no  rent.    Was  the  mortgagee  to  be  allowed,  first  to  occupy  the 

premises  grafts,  and  then  ta  charge  interest?    On  the  other  hand,  it  wasso- 

swered,  that  the  finding  of  the  Master  shewed,  that,  at  the  time  when  the 

mortgagee  recovered  possession,  the  premises  were  in  so  ruinous  a  state,  that 

no  rent  could  have  been  gotten  for  them ;  and  a  mortgagee  could  not  be  charged 

with  rent  for  that  which  appeared  to  be,  in  troth,  of  no'annual  valoe.   The 

Vice-Chancellor  was  of  this  opinion,  and  over-ruled  the  exception.    S.C.   *  ' 

Bipah'  aUauged      By  tlie  Roman  hw,  if  a  mortgagee  had  been  at  any  necessary  charges  for 

w^-'ther  pMge    ^^  preservation  of  the  pledge,  whether  lie  was  in  possession  of  It  or  not,  the 

M  existenee  or    debtor  was  bound  to  reimburse  him,  although  the  thing  were  no  longer  in  being,* 

*''*  as  if  a  house  repaired  by  the  mortgagee  had  been  carried  away  by  a  Hoodf  or 

burnt  down,  without  his  fault;  and  if  the  pledge  were  still  exisUng,  sad  la 
the  custody  of  the  mortgagee,  he  was  allowed  to  detahi  it  for  expences  of  this 
^  kind  ;  for  they  were  considered  as  augmenting  the  debt,  and  as  forming  a  pert 

of  it.    Cod.  Ub.  6.  dig.  lib.  8.    8i  mmmriae  ia^ieasat,  Ac.  et  vide  Vin.  Ub.  58. 
^.ret  wind. 
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reViror,  brought  by  an  infant  heir,  will  bind  the  faeir^  unless 
he  can  surcharge  or  falsify  (y)  (r). 

Where  the  yearly  rents  and  profits  of  an  estate  in  mortgage  Annual  rtsii  in 
greatly  exceed  the  interest  of  the  money  lent,  rests  are  an-  J2«wm  ^««- 
nually  made  on  making  up  the  account,  and  the  surplus  ap-  cesnye,  allied 
plied  to  sink  the  principal  (z)  (s).     But  as  this  is  often  attended  dpal. 
with  great  hardships  to  mortgagees  (especially  when  the  sum  ». 

is  large,  and  the  mortgagee  forced  to  enter  upon  the  estate, 
and  then  can  only  satisfy  his  debt  by  parcels,  and  is  a  baiUff 
to  the  mortgagor,  without  salary,  subject  to  an  account)  the 
Master  is  not  obliged,  on  every  small  excess  of  interest,  to 
apply  it  to  sink  the  principal ;  nor  has  the  court  ever  laid  it 
down  as  an  invariable  rule,  that  the  Master  must  always,  in 
taking  such  account,  make  annual  rests  (t). 

(y)  Badham  v.  OrfeU,  4  Bro.  P.  C.  (z)  GmiU  v.  Tancred,  t  Atk.  534, 
447.  iSf.  C.  ante,  914,  note  («);  «t  «ide  [et  vide  S.  L.  Bradahaw  v.  AakUpf 
infrii,  page  959  a,  note.  4  Bro.  P.  C  605,  Tomlins'  edit.— £tf.] 


(K)  It  IS  incnmbent,  therefore,  both  on  the  niortgngor  and  roottgagee  to 
object  to  the  defects  in  an  account  before  a  Master,  that  it  may  be  made 
perfect  before  him ;  for  the  conrt  will  not  afterwards  Intermeddle  that ewith, 
ISee  Harrison's  Ch.  Pr.  480. 

(S)  The  object  of  directing  annmd  rests  is  to  give  compoand  interest    Aa-  Objed  of  an* 

phoil  v.Boehm,  11  Ves.  92;  and  in  QuarreU  v.  Btokfordf  1  Madd.  Rep.  «83,  it  *>«»'  ^^'  <«^ 

irice  ifowuMund 
was  said  by  Sir  Thomas  Plnmer,  V.  C.  that  if  compound  interest  be  given  on  i^igregt^ 

one  side  it  ought  to  lie  allowed  on  the  other,  for  the  benefit  should  be  equal, 

and  as  the  defendant  in  the  case  in  question  would  not  agree  tq  give  compound 

interest,  neither  party  could  expect  more  than  simple  interest. 

(T)  On  a  decree  against  a  mortgagee  in  possession  to  account,  rests  cannot  Annutd  reait 

be  made  by  a  Master  unless  directed  by  the  decree.    In  Yates  y,  Hamhlif,  cannot  be  made^ 

td  May,  1815,  the  decree  appears  fVom  the  register  book  to  have  been,  **  that  ^  tUeree, 

an  account  be  taken*  of  what  shall  be  coming  due  on  account  of  rents  and  pro*      r  g^  -i 

fits,  to  be  applied,  in  the  first  place,  in  payment  of  interest  and  priucipal,  and 

in  kinking  the  principal,  oad  the  Mooter  to  mtdee  annual  reott,  and  in  taking  such 

account  is  to  make  all  just  allowances."    This  was  said  to  be  the  proper  form 

of  a  decree  where  rests  are  to  be  made,  1  Madd.  Rep.  14.    In  another  case, 

a  bill  was  filed  to  redeem  a  mortgage,  and  the  u«ual  decree  was  made  against 

the  mortgagee,  who  was  in  possession,  vis.  that  an  account  be  taken  of  what 

was  due  for  principal,  interest,  and  costs,  and  of  what  had  been,  or  might 

have  been  received  by  rents  and  profits;  a  motion  was  made,  that  under  this 

decree  the  Master  should  be  directed  to  make  rests;  Sir T.  Plumer,  V.  C,  said, 

be  had  upon  inquiry,  fbnnd  a  difference  of  practice  amongst  Masters,  some  m 

made  rests  "^itfaoat  any  specific  direction  in  the  decree  for  tb^t  pocpoieii  au4  B 
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MoHgagee  an*  It  18  the  Constant  practice  of  die  Court  of  Cbanoery,  kk  de« 
wpiuuhereceivea  crees  against  a  mortgagee  upon  a  bSl  for  redemption,  or  against 
hxlunt^^'^^  ^^'^  an  executor  to  account,  to  direct  it  with  future  words,  to  wit, 

to  account  for  what  they  have  received,  or  might  have,  if  it 


some  did  not,  but  merely  totalised  the  principal,  interest,  and  costg,  and  tlie 

rents  and  profits.    His  Honor  added,  tliat  the  Master  was  not  at  liberty  to 

make  rests,  nnless  directed  to  do  so  by  the  decree.     WMer  t.  Hvnf,  1  Madd« 

Rep.  111.    itoe  ▼.  Dobaouy  MS.  April  1883.  4  Madd.  954. 

Annual  reHs         It  is  not  asnal  for  a  mortgagee  In  possession  to  render  annoal  aocowits.  Hie 

t^^^^^^iS^}!  .    mortgagor  lies  by,  and  when  he  conceives  the  debt  is  satisfied,  he  calls  on  the 
Oil  apectM  euMCf  m*  ^  » 0 

and  then  for      mortgagee  for  a  final  adjustment,  per  Lord  Manners,  Ch.  in  IWsiMmi  t. 
whole  time.        HomtU,  i  Ball&  Bea.  383.    The  consequence  is,  that  decrees  of  account  do 

not  in  general  direct  annual  rests,  but  simple  interest  is  caicnlated,  against 

which,  and  the  principal  and  costs,  the  total  amount  of  so  many  years  reat  is 

set ;  but  whenever  annual  rests  are  (iirected,  they  must  be  calculated  from  tlie 

time  the  mortgagee  entered  into  possession,  and  not  from  any  sobseqoeot 

period.    Thus  in  Dmis  v.  Jtf^,  Coop.  Rep.  938,  it  was  insisted  on  the  part  of 

the  plaintiffs,  that  the  excess  of  rent  beyond  the  toterest  ought  to  be  applied 

^  annually  in  sinking  the  principal,  and  for  that  purpose,  the  decree  ought  to 

direct  that  the  accounts  from  1809  to   1815»  be  taken  with  annual  rests. 

Sir  S.  Romillyy  for  the  defendants,  contended  that  the  accoants  ought  not  to 

be  taken  m  that  manner,  but  that  the  proper  mode  was  to  calculate  interest  on 

tile  original  debt  from  the  date  of  the  mortgage,  and  ascertain  the  amount 

of  all  rents  received,  and  then  deduct  the  total  rents  from  tha  amount  of  the 

Mode  qf  ealcu'  principal  mortgage  money  and  the  interest  so  to  be  calculated   on  it;  that  an 

Utting  aeetnuU.    application  having  been  made  to  the  Register,  he  had  searched  his  books  for 

three  or  four  years  past,  and  had  found  ten  cases  of  decrees  for  taking  the 
accounts  of  mortgagees  in  possession,  only  two  of  which,  (^Fareide  v.  Bosfrs, 
and  Kingston  v.  Roper,  which  had  been  cited  on  the  other  side»)  had  directed 
luinual  rests  to  be  made,  whereas  the  decrees  in  the  other  eight  cases  did  not 
contain  any  such  direction,  ftom  which  it  seemed  dear  that  It  was  not  the 
usual  course  of  the  court  to  direct  annual  rests  unless  the  case  was  eatraordt- 
nary,  and  where  the  mortgagor  would  be  materiaUy  injured  without  it ;  and  the 
Register,  upon  being  consulted,  had  also  stated,  that  it  was  not  asual  to  direct 
annual  rests,  eitcept  under  special  circumstances.    Sir  W,  Grant,  M.  R*)  >*i4 
he  thought  his^  recollection  of  &e  form  of  decrees  was  the  same.    The  direc- 
tion to  take  accounts  with  rests  was  not  of  course.    There  was  no  instance  of 
a  decree  in  the  form  prayed,  with  rests  from  a  particular  period  of  the  ac- 
.    count,  when  the  arrear  of  interest  was  discharged.  There  were  only  two  forms 
of  decrees,  either  with  or  without  rests.     Here  tlie  special  circumstances 
were  against  such  a  direction,  whicli  it  was  admitted,  would  be  improper  from 
Reals  sofas'       ^^^  beginning  of  tiie  account  while  there  was  an  arrear  of  interest.    The  ac« 
times  dispensed  count  was  accordingly  directed  without  rests.    Stokoe  v.  Ro^oa,  19  Ves.  S85> 
7erest  ^\lm  ^"  ^*«f'  ^'  R«**»«»  H  Ves.  9«,  the  decree  directed  a  compuUtion  of  interest 
VI  arrear.  ^^  ^  P^  ^^l»  on  ^ill  sums  received  by  the  executor  while  in  his  liands,  and  that 

V  (l^e  Matter  do,  iq  such  comyut^tionj^  m^ke  b«lf-yearly  resU***   This  decree^ 
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had  not  been  for  their  own  de&ult(a):  and  yet  if  tibe  person, 
decreed  to  account,  receive  any  thing  subsequent  to  the  decree, 
it  b  inquirable  before  the  Master,  and  the  defendants  in  such 
ease  must  bring  such  sums  so  received  to  account  (u)*. 

(ir)  Bvltirodi  v.  Bradley,  S  Atk.  58«.    [See  also  ante,  949  b,  d.  (le).— JSd.] 


Uioagh  perhaps  going  fiurther  than  asnal,  was  held,  nnder  the  circnmstances, 
properly  cxecnted  by  a  computation  of  interest  upon  each  receipt  from  the 
day  it  was  received  i  the  balance  of  raceipts,  with  the  interest  so  calculated, 
and  payments  being  stmclL  at  the  end  of  the  half  year,  and  that  bahmce,  so 
composed  of  principal  and  interest,  being  carried  forward  as  an  item  in  the 
accounts,  producing  interest — As  to  the  circumstances  which  call  for  a  direc- 
tion  of  annual  rests,*  the  general  principle  is,  that  a  specific  case  must  be  made 
out  shewing  that  the  mortgagor  would  be  materially  injured  by  not  being  al- 
lowed interest  on  the  annual  balances  in  the  hands  of  the  mortgagee.  In 
Sh^^pmrd  ▼.  EiM,  4  Madd.  Rep.  i54,  the  interest  had  never  been  in  arrear, 
and  the  rents  exceed  the  amount  of  the  interest  payable  on  the  mortgage. 
Sir  J.  Leach,  V.  C,  said,  the  account  in  this  case  was  to  be  directed  with 
rests,  in  order  that  the  excess  of  rent  beyond  the  interest  might  be  applied  in 
sinking  the  principal.  But  his  Honor  added,  that  the  court  sometimes  relaxed 
this  rule,  where  the  interest  was  in  arrear  when  the  mortgagee  took  possession. 
As  to  the  appropriation  of  general  payments,  see  ante,  944 ;  on  payment  of 
part  of  the  principal,  there  a  rest  must  necessarily  be  made,  otherwise  the 
mortgagee  would  be  receiving  usurious  interest. 

A  mortgagee  in  possession,  holding  over  after  payment  of  his  principal  and   ^f^f^.^^.^^ 
interest,  will  be  charged  with  interest  on  the  balance  in  his  hands.    Quanell  v.  charged  wUh 

Bechfgrd^  I  Madd.  Rep.  «69.    So  in  Trimlestim  v.  HamiUj  ubi  supra,  a  mort-  ^j**""*  J"  «w^ 

BRis  rents » 
gagee  in  possession  was  charged  with  interest  on  gales  of  rent  received  by 

liim  after  the  debt  was  satisfied,    i  Ball  &  Bea.  377. 

So,  where  a  mortgagee  in  possession  had  been  over-paid  by  the  rents  and 
profits  which  he  bad  received,  the  court  decreed  him  to  pay  interest  for  the 
annual  balances  in  his  hands.  Sherlock  Y.'Lowe,  Irish  T.  R.  604,  cited ;  et 
vide  Tebbe  v.  Carpenter,  i  Madd.  Rep.  290.  In  a  late  case,  a  mortgagee  was 
admitted  into  possession  to  pay  himself  out  of  the  rents  of  the  estate.  Upon 
taking  t!ie  account  it  appeared,  that  he  had  been  over-paid  some  time.  PrimA 
faeie^  no  man  has  a  right,  said  the  court,  to  keep  in  his  hauds,  for  any 
length  of  time,  the  money  of  another,  without  allowing  the  person  from 
whom  he  has  withheld  it,  interest  for  the  time  during  wliich  he  has  retained  it. 
The  Chief  Baron  was  therefore  of  opinion,  that  the  mortgagee's  executor  ought 
to  pay  interest  on  the  balance  in  the  testator's  hands,  and  then  in  his,  and  also 
on  the  balance  due  from  himself,  from  the  time  when  the  mortgagee  received 
the  notice  to  the  present,— not  compound  interest,  but  simple  interest  on  the 
gross  sums  in  their  hands,  from  the  end  of  each  year  for  which  the  rents  were 
received  by  them.    Archdeacom  v.  Bowes^  IS  Price,  369.    S.  C.  ante,  948. 

(U)  In  decrees  of  account  it  is  also  sometimes  directed,  where  there  has 
be^a  usury,  extortion,  or  pppression,  that  every  thing  doubtful  shall  be  taken 
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noftt  strongly  against  the  person  gnilty  of  soch  Iniqoitooa  proceedlogB ;  see 
Mitford  ▼.  F^kthtnt^fMhtntgh,  2  Vet.  445. 

The  aaomalons  cases  referrible  to  the  sabjed  of  this  chapter  are  the  fol- 
lowing :— • 

1st.  In  directing  a  second  adconnt  on  the  same  mortgage,  the  conrt  will 
order  it  to  be  talcen  from  the  foot  of  the  preceding  account,  (^Proctor  t.  Com- 
per,  2  Vem.  377)  or  from  the  date  of  the  confirmathm  of  the  report,  a»  the 
case  may  happen.  BadUm  v.  OdeUf  4  Bro.  P.  C.  454,  8yo.  edit. 
2d.  If  a  mortgagee  pnrcliase  the  equity  of  redemption  for  a  trifling  con* 
mecountatmort'  sideration,  which  purchase  is  afterwards  set  aside  as  firandnleot,  he  will  have 
M^Nf^f         •      1^  account  as  mortgagee.    Morley  ▼.  JSbrayt,   1  Cb.  Ca«  107.     S.  C  ante, 

vol.  i.  SIO,  311.  So  persons  purchasing  from  expectant  heirs  will,  if  the 
price  be  grossly  inadequate,  be  decreed  to  account  as  mortgagees.  SkeOeff  r. 
Nashj  3  Madd.  236.   Bdwes  ▼.  ffeops,  S  Ves.  Sc  Bea.  117. 

3d.  A  specific  legatee  of  a  mortgagee,  or  rather  of  the  money  due  on  a 
mortgage,  will  not  be  bound  by  an  account  settled  between  the  representalsTes 
of  tlie  mortgagor  find  those  of  the  mortgagee,  for  the  bequest  being  notice, 
the  legatee  should  ha?e  been  a  party  to  the  account.  If  the  mortgage  had 
been  devised  hi  general  terms  to  pay  debts  and  legacies,  soch  account  with 
the  executor  would  have  been  a  discharge ;  but  it  is  otherwise  hi  the  case 
of  a  specific  legacy.    LamgUy  ▼•  Oxford,  Amb.  17. 

4tii.  A  mortgagee  who  has  been  appointed  an  executor  to  the   mortgagor 

renouncing  the  executorship,  and  then  settling  his  accounts  with  the  other 

iuid'ejceaii^N^  executors,  will  be  subject  at  any  time  to  have  those  accounts  opened  by  the 

mortgngar  /i-    parties  entitled  to  the  equity  of  redemption.   Lord  Eldon's  conclnding  remarks, 

in  Chambers  v.  GoldmiM,  (9  Ves.  274)  supporu  tliis  position.  His  Lordship 
there  said,  that  as  to  the  accounts  settled  since  the  decease  of  the  mortgagor 
between  his  executors  and  tlie  assignee  of  the  mortgage,  (such  assignee  being 
also  an  executor  of  the  mortgagor,  and  having  renounced),  a  court  of  equity 
could  not  on  principle,  considering  what  was  required  from  persons  standing  in 
the  situation  of  the  assignees,  hold  those  accounts,  so  settled  with  the  execu- 
|ors,  not  to  be  opened  to  full  investigation  hi  the  Master's  office ;  Lord  Eldoo 
should  therefore  vary  the  decree,  as  to  the  former  particulars ;  and  confirm  it 
as  |o  the  executor's  accounts.  But  as  to  tiie  accounts  settled  with  the  nort* 
gagor,  they  must  be  considered  as  settled,  not  to  be  opened,  but  to  be  sur- 
charged and  ff^lilfied. 

^th.  In  a  c^se  wfiere  the  title-deeds  had  been  stolen  from  a  mortgagee,  the 
accoufit  directed  was  witb  an  inquiry  what  had  become  of  them.  Stokoe  v. 
Robson,  3  Ves.  ^Bea.  51.  5f.C.  19Ves.  385;  et  infra,  993,  4.  s.  11.  lo 
another  case,  upon  p,  bill  of  foreclosure,  the  mortgagee  havuig  been  robbed  ef 
tlie  title-deedii,  payment  of  the  mortgage-money  within  a  limited  tine  was 
decreed,  and  on  payment  of  the  same  a  re-conveyance  was  directed,  with  a 
bond  of  indemnity.  This  order  was  made  by  arrangement  of  the  parties,  hot 
with  some  reluctance  on  the  pip't  of  the  Vice-Chancellor,  who  doubted  whether 
It  would  not  have  been  the  best  course  to  have  made  the  usual  decree  Air 
redemption  and  re* conveyance,  leaving  it  to  the  mortgagor  ta  bring  an  action 
of  trover  for  his  title-deeds.    Shetmardme  y.  Htarrop,  6  Madd.  39. 

(>t]i.  A  mortgagee  may  take  advantage  of  a  recital  in  the  deed  of  assignment^ 
to  shew  what  the  mortgagee  and  assignee  considered  doe,  which  wiU  ^ 
biudiiig  oo  the  parties  to  the  deed,  according  to  Lord  Redesdale's  doctrine 
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in  Curem  f,Johuiomef  t  Sch.  &  Lef.  $95.    So  a  statement  of  property  written 

by  a  testator,  (who  is  either  a  mort|^gor  or  mortgagee)  as  also  his  books  of 

aeconnt,  will  be  evidence  to  shew  what  is  really  doe.     I>rtie€  ▼.  Demwomf 

6  Ves.  885. 

7th.  After  an  aeconnt  taken  nnder  a  decree  In  a  conrt  of  equity^  a  party  AceowU  imken 

will  not  be  allowed  to  overfaanl  the  aeconnt.  by  bringing  an  action  at  law  on  ^^f9^y  ^"^^ 

»   »  i^jj  ^  over- 

the  same  sobject^inatter.  Thus,  where  a  bill  had  been  brought  in  the  Irish  j^i^tM  0t  law* 
\  Conrt  of  Chancery,  by  Martin  and  Bell  against  O'Reilly,  and  a  decree  to 
account  had  been  made,  nnder  which  the  Master  took  the  aeconnt,  but  the 
defendant  conceiving  the  same  to  be  erroneous,  abondoned  it;  and  bronghthts 
action  in  the  Exchequer  on  the  same  subject-matter ;  Lord  Redesdale,  C,  said, 
there  would  be  an  end  to  the  jurisdiction  of  the  Court  of  Chancery  in  matters 
of  account,  if  this  practice  were  to  be  allowed,  every  account  settled  by  the 
officer  would  become  the  subject  of  an  action.  If  Bell  had  promised  to  pay 
the  sum  reported  due,  and  the  action  had  been  brouglit  on  special  assumpsit. 
Lord  Redesdale  would  not  have  objected,  but  this  was  in  effect  an  action  to 
try  whether  the  account  was  rightly  taken.  Both  parties  had  been  wrong. 
Instead  of  filing  this  bill,  Bell  ought  to  have  declined  appearing  to  the  action, 
and  to  have  applied  for  an  attachment  against  O'Reilly  for  proceeding  at  law* 
Having  suffered  the  action  to  proceed,  Bell  slioald  pay  the  costs  of  it.  Bnt 
his  Lordship  would  grant  an  injunction  against  proceeding  at  law^  and 
restrain  the  plaintiff  from  advancing 'further  in  equity;  nevertheless,  both 
-parties  were  at  liberty  to  proceed  ui  the  first  cause  as  they  might  be  advised, 
and  the  account,  if  erroneous,  Lord  Redesdale  added,  should  be  rectified. 
BeU  w,  (TiUiUy,  S  Sch.  &  Lef.  430. 

Lastly,  it  is  observable,  that  in  cases  of  bankruptcy,  where  It  is  merely  a  BoMkntftcf^ 
question  of  convenience,  it  will  be  left  to  the  assignees  to  choose  whether  mort- 
gage accounts  shall  be  taken  before  the  Commissioners  or  a  Master.    Ainrii^ 
fy  jwie,  1  Bock's  Bank.  Ca.  29C. 
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Mt  b€  ts  jKw-  courts  of  equity  to  interfere  on  behalf  of  a  mortgajror,  who  had 
mdif  ifitUm  forfeited  hia  estate  (by  not  performing  the  condition  annexed 
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Iwirodueionf  (A)  We  are  now  arrif ed  at  the  last  stage  of  oar  long  Joaincy  tliraagh  the 

^UerftUm.       videlj-extended  field  of  mortgage  ttansaetions— the  mode  wherehj  the  mort- 
gagee may  acquire  the  estate  to  himself  absolately,  and  by  which  he  auiy  amke 
all  rehitious  between  him  and  the  mortgagor  to  cease.    To  foreclose  the  eqaity 
of  redemption^  a  bill  in  Chancery  is  eahibited ;  to  which  an  answer  is  pvt  ia» 
and  a  decree  teing  obtained,  a  Master  is  directed  to  certify  what  is  dne  fcUr 
principal,  Uiterest,  and  costs,  which  is  to  be  paid  at  a  time  prefixed  by  the 
decree,  or  at  a  time  to  be  settled  by  the  Master,  wherenpon  the  premises  are 
to  be  re*conyeyed  to  the  mortgagor;  or,  in  defanlt  of  payment,  the  mortgigor 
is  ordered  to  stand  for  ever  foreclosed  from  all  equity  of  redemption,  and  to 
tonvey  the  premises  absolutely  to  the  mortgagee  if  that  has  not  already  been 
efibctually  done.     SometUi^  similar  to  our  modem  doctrine  of  foreclosore 
appears  to  ha?e  prefaiied  in  the  Roman  Law,  where  it  is  said,  **»  eo  temf^n 
puprtddimm  dktrmMaiwr,  fngrmmmait  udmowiH  cndUwu^  «ft»  pnmealss  <tsm<» 
jas  sawn  sacicaei  men  saaf,  fommi  videri  ^ligaHomem  p^gaorts  maisiisr.''     Cod. 
4s  foatsf.  pign.  lib,  vi.    And  by  Halifax's  AnaL  of  the  Civil  Law,  it  appears, 
that  in  case  the  mortgage  money  was  not  paid  at  the  stipulated  time,  the  cre- 
ditor was  empowered  to  sell  the  pledge,  allowfaig  the  debtor  two  yiears  after 
notice  given  to  redeem  it.    Inst.  xi.  tit  8.  s.  1. 
Foreehnrfp  te*      The  recent  practice  of  introducing  trusts  for  sale  in  mortgages  of  small 
^olmaud^Mk   *™^^'"'^  ^^  ^^  ^''^ where  the  circumstances  appear faaxardous,  have  tended 
adamrt^es  «a-  ^^^  sensibly  to  lessen  the  use  of  foreclosures ;  and  the  tedious  and  often 
fr  '"^^  "^^     expensive  diificuities  attendant  on  that  procew,  will  operate  still  more  la 

abridge,  if  not  in  the  end  entirely  to  subvert,  the  method  of  concluding 
the  equity  of  redemption  by  foreclosure.  While,  on  the  other  hand,  the  easy 
and  expeditious  mode  of  obtaining  payment  of  the  money  lent,  compaim* 
tively  without  expencei  or  dlflkntty,  by  means  of  an  inunediate  and  peremptory 
sale,  as  also  the  very  equitable  plan  of  returning  thei  surplus  produced  by  the 
sale,  after  deducting  the  principal,  interest,  and  costs  to  the  mortgagor,  will 
facilitate  the  adoption  of  mortgages  with  powers  of  sale,  and  ultimately,  per-^ 
haps,  establish  them  as  the  only  and  proper  mode  of  mortgaging  in  general  use. 
A  foreclosure  may  also  be  obtained  on  this  species  of  mortgage,  but  it  baa 
been  decided,  that  if  a  mortgagee  with  a  power  of  sale  files  a  bill  to  foreclose, 
he  will  not  on  motiw  be  directed  to  selK    4nmi.  MS.  1  Madd.  Ch.  5S«.    For 


to  liie  cdnveyraoe  thereof),  and  to  relieve  him  from  the  con* 
eequenoes  that  in  law  followed  auch  neglects  rendered  neces* 
aary  the  establishment  of  rules^  by  complying  with  which  the 
mortgagee  might  compel  the  mortgagor  to  perform  the  con- 
tract on  his  part;  namely,  the  re-payment  of  the  money 
borrowed,  mth  interest  This  may  be  done,  either  by  pro*- 
curing  a  decree  for  sale  of  the  estate,  if  reversionary,  or,  if 
in  possession,  by  calling  upon  ^e  mortgagor  in  court  to  re- 
deed  his  estate  presently,  or,  in  default  of  so  doing,  to  be 
for  ever  foreclosed,  that  is,  barred  and  utterly  excluded  his 
equity  of  redemption  without  recall  unless  upon  special  cir« 
cumstances  (a). 

Where  the  mortgage  is  of  money  in  the  stocks,  or  the  like,  &•**  «^- 
no  decree  of  foreclosure  is  necessary  (6) ;  therefore,  where  a  «om  wj^AmiI 

fareeloMure  (b)« 
(c)  S  Imt  198.    [As  to  revenlonB,  lee  infra,  1014.— >£d.] 
(A)  UekwQod  v.  Ewer,  S  Atk.  303. 

further  on  mortg^gcw  of  this  latter  description,  see  ante,  vol.  i.  p.  If,  n.  (K)« 
A  form  on  this  subject  will  be  added  in  the  Third  Volume. 

The  present  chapter  cannot  well  be  reduced  to  any  regular  distribution.  ConUnU  rf 
The  interpolations  of  the  learned  author  in  the  fourth  edition,  may  be  assigned  ^"^^* 
as  the  probable  cause  of  this  disarrangement.    The  chapter  treats,  1st  Of 
the  general  principles  of  foreclosure ;  9d.  Of  foreclosing  a  mortgage  of  stock, 
see  next  page ;  3d.  Of  the  necessary  parties  to  a  bill  of  foreclosure,  in  p.  963, 
4,  5, 8.  975,  978 ;  4th.  Of  the  time  and  effect  of  a  foreclosure,  p.  968 ;  5th.  Of 
the  mortgagor's  power  to  sue  on  all  his  remedies  at  the  same  time,  p.  966 ; 
6th.  Of  foreclosure   against  volunteers,  and    on  a  mortgage  of  copyholds,^ 
p.  967 ;  7tb.  Of  the  dismissal  of  a  bill  for  redemption,  p.  967, 8 ;  8th.  Of  im- 
perfect  foreclosures,  p.  970;    9th.  Of  foreclosing  particular  tenants  (p.  972), 
and  those  in  remainder,  p.  974 ;  10th.  Of  the  effect  of  foreclosure  on  incum- 
brancers who  are  not  parties  to  the  bill,  p.  975.  988;  llth.  Of  foreclosing  in- 
fants, (p.  980),  and  feme  coverts,  p.  985,  6  ;  12.  Of  the  payment  of  costs  of     [  962*  ] 
foreclosure,  p.  991  and  1031 ;  13th.  Of  the  effect  of  fraud  in  obtaining  a  decree 
of  foreclosure,  p.  996  and  1007 ;   14th.  Of  enlarging  tlie  time  to  redeem  on 
a  decree  aist,  p.  997 ;    I5lh.  Of  opening  a  decree  of  foreclosure,  p.  998  to 
1013;  I6tli.  Of  foreclosing  a  Welch  mortgage,  p.  898;  17tii.  Of  suing  on  col- 
lateral securities  after  foreclosure,  p.  looo  and  1002  ;  18th.  Of  foreclosing  a 
mortgage  as  to  part  of  the  estate,  p.  1013;  19th.  Of  praying  a  sale  instead  of 
a  foreclosure,  p.  1014  to  1016 ;  SOth.  Of  distinctions  between  foreclosure  and 
redemption,  in  reference  to  tlie  doctrine  of  tacking,  p.  1016  to  1019 ;   and 
Slst.  Of  restraining  bonds  within  the  penalty,  p.  1019  to  1021. 

(B)  The  mortgagee  may,  at  any  time  after  the  condition  broken,  sell  the   E^ke^rt  mi- 
stook ijnd  repay  l^itfiseif  the  money,  without  bciug  accountable  for  any  dc-  !l"^J^*  ^wlll       ^ 
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bin  was  brought  in  17^  by  the  plaintiff,  to  redeem  the  sum  of 
2500/.  East  India  stock,  transferred  to  the  defendant  in  1706, 


«i  ^ker  apeeiu  preciation  of  tbe  fands  ;  nevertheless  retniningt  as  it  is  presnmedy  the  sorplns, 
^/«<«cft  ma^  b€  if  any^  after  payment  of  his  debt  and  costs  to  the  mortgagor.  In  the  case  of 
wUhomi  f9neli»  '^'"^^^^  ▼•  WiUvn,  1  P.  Wms.  961,  a  person  pouessed  of  an  exchequer  an- 
MTc.  nnity  for  ninety-nine  years,  borrowed  money  upon  it,  and,  for  secvring  this 

money,  there  was  an  absointe  transfer  of  the  aanaity,  but  with  a  defeasance, 
that  if  the  money  were  paid  at  soch  a.  day,  the  assignment  slioold  l>e  void. 
The  money  was  not  paid  at  the  day ;  upon  which  the  lender,  after  several  ap- 
plications for  re-payment,  gave  notice  that  he  would  sell,  appointing  a  time 
lor  that  purpose,  and  desiring  the  borrower  to  be  present  to  see  that  the  an* 
nuity  was  sold  at  tlie  full  value.  The  borrower,  by  letter,  requested  the  lender 
to  stay  a  week  longer  before  he  sold,  which  was  complied  with ;  and  in  the 
.  interval  the  lender  died  suddenly,  whereupon  the  defendant,  his  administrator^ 
,  sold  the  annuity  at  the  exchange,  by  a  sworn  broker,  for  the  full  value  those 

annuities  then  sold  for,  and  which  was  less  than  the  amount  of  the  money  due 
to  the  defendant.    These  annuities  afterwards  rose  in  value ;  upon  wliich  the 
mortgagor  brought  a  bill  to  redeem,  and  it  was  so  decreed  by  Lord  Harcourt, 
who  ordered  the  defendant  to  procure  an  annuity  of  the  like  value  and  upon 
the  same  fund,  to  be  conveyed  to  the  plahitiff  upon  his  paying  to  tbe  defendant 
the  principal  and  interest  of  the  money  advanced.    And  his  Lordship  appears 
to  liave  made  a  similar  decree  in  Mamntig  v.  Scoiif  cited  m  the  margin  of 
16  Vin.  Abr.  476,  pi.  7.     But  in  tlie  case  of  Tucker  v.lTtlMm,  an  appeal  was 
lodged  in  tlie  House  of  Lords,  where  it  was  insisted  on  the  part  of  the  mort- 
gagee, that  these  exchequer  annuities,  aa  well  as  stocks,  were  usually  sold  at 
the  excliange,  and  that  this  was  but  a  pawn ;  and  though  tliere  was  no  expresa 
power  to  sell  in  the  defeasance,  yet  by  the  mortgagor's  letter  it  was  plainly 
submitted  to,  when  the  mortgagor  desired  the  sale  might  be  deferred  for  a 
[  963  j       waek ;  that  the  convenience  of  these  securities,  among  merchants,  was,  that 
after  tbe  day  of  payment  past,  they  were  taken  to  be  ready  money ;  and  that 
jt  would  be  infinitely  troublesome  and  dilatory,  if  there  could  be  no  sale  of 
snch  annuities  thus  pledged,  without  a  decree  of  foreclosure  ;  that  tbu  would 
set  aside  several  sales  that  had  been  made  in  like  cases,  and  occasion  mul- 
tiplicity of  suits;  that  tbe  case  here  was  stronger  than  usual,  it  being  that  of 
an  administrator,  who  was  obliged  to  dispose  of  the  assets  of  the  intestate  ta 
pay  his  debts  and  legacies.    Wherefore  Lord  Harcourt's  decree  in  the  lastly- 
mentioned  case  was  reversed  by  the  Lords,  nemin€  eMiradicente,    1  P.  Wms.. 
262,  et  vide  infra,  end  of  the  next  chapter. 
F^reelomrt  in      ^^  ^^y  ^  proper  to  mention  here  that  foredosares  in  Ireland  are  effected  by 
ireiomd  i$  hv     means  of  a  decree  for  sale.    The  equity  of  redemption  stands  for  ever  fore* 
mte'/^mu'  ^^osed,  but  the  estate  is  directed  to  be  sold,  and  the  mortgagee  paid  his  prin- 
cipal, interest,  and  costs,   and  the  surplus  returned   to  the  mortgagor,  his. 
executors  or  administrators,  vide  infra,  999,  n.  1004,1116.    The  following  is 
a  decree  for  this  purpose  pronounced  in  the  Irish  Court  of  Exchequer  :— 

**  Their  Lordships  doth  order  and  decree  that  an  account  should  be  taken  of 
the  sums  due  on  the  foot  of  tlie  said  mortgage  and  judgment,  and  that  the 
samcy  with  interest,  should  be  paid  within  six  months  from  the  time  of  coni% 
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fi>r  securing  the  sum  of  9000^.  and  interest;  the  defencbqit 
having  executed  a  defeasance,  whereby  he  obliged  hhnself  to 


firming  the  report  to  be  made  by  the  chief  remembrancer  of  the  said  conrt  in 
pnrsnaoce  of  the  said  decree,  and  that  in  defholt  thereof  the  equity  of  re- 
demption of  the  said  mortgaged  premisei  should  be  foreclosed,  and  the  said 
estates  sold,  and  that  ovt  of  the  money  arising  from  the  sale  the  chief  remem- 
brancer or  his  depaty  shoold  pay  to  the  said  William  Curtis  (the  mortgagee) 
the  sums  which  shonld  be  reported  due  to  him,  with  interest  and  costs  ;  that 
the  remainder  shonld  be  paid  to  said  defendant  (tiie  mortgagor),  and  that  all 
proper  parties  shonld  Join  in  the  deeds  of  conveyance  to  the  parchaser.*' 
1  Dow.  P.  C.  90, 1. 

Where  a  bill  to  foreclose  had  been  filed  in  Ireland  and  the  conrt  made  a 
decree,  and  ordered  the  mortgaged  lands  to  be  sold  according  to  the  usual 
course,  and  afterwards  a  third  pernon  who  had  paid  off  the  mortgage  and 
taken  an  assignment  thereof  and  of  the  decree  of  foreclosure,  applied  to  the 
conrt  to  set  aside  their  order  for  a  sale,  the  Irish  court  of  Chancery  refused 
the  motion,  whereupon  the  assignee  appeal  to  the  Lords,  by  whom  the  order 
of  refusal  was  affirmed,  with  costs*    Crowe  ▼.  HatUday^  t  Rldgw.  P.  C.  50. 

But  though  a  sale  will  be  decreed  on  any  bill  filed  by  the  mortgagee,  yet  BiU  of  atns^ 
It  is  observable^that  a  bill  filed  by  a  mortgagor  or  his  representative  against  **T'£I?f  a  «Ile 
the  mortgagee,  praying  a  sale,  may  be  demurred  to  if  the  bill  does  not  proffer  ^mi  maul  ojfer 
a  redemption.    A  testator  who  had  previously  made  a  mortgage  to  the  de-  ^  redtimk 
fendant,  devised  the  estate  in  trust  to  be  sold  for  payment  of  debts,  &c.    The 
trustee  wishing  for  a  sale,  but  not  being  willing,  perhaps  unable,  to  advance 
the  money  for  redemption,  filed  a  bill  against  the  mortgagee,  praying  that  be 
might  be  directed  to  lend  his  assistance  to  carry  the  triuts  of  the  will  into  effect. 
The  mortgagee  demurred,  for  that  the  plaintiff  did  not  by  his  bill  offer  to 
redeem  him.    SirW.  M'Mahon,  M.  R. :— No  decided  case  has  been  referred  to 
in  support  of  this  bill  against  the  mortgagee.    It  is  true  that  many  such  bills 
have  been  filed,  and  have  passed  mib  stloifio ;  and  it  reqnhres  no  research  nor 
ingenuity  to  discover  the  reasons  which  have  obviously  led  to  it.    As  the  rights 
of  a  mortgagee,  where  the  mode  of  relief  is  a  sale,  are  manifestly,  in  general 
cases,  coincident  with  the  remedies  of  the  general  creditors  of  the  mortgagor, 
or  a  trust  for  that  purpose,  it  cannot  excite  surprise  that  the  mortgagee,  In 
most  cases,  ooncnrs  in  the  relief  of  a  general  administration  of  the  assets,  in 
which  his  rights  always  are  preferred  and  guarded  according  to  their  pecniar 
nature,  and  that,  he  does  not  insist  upon  an  offer  of  redemption.    But  the  % 

question  here  is,  whether  if  the  mortgagee  refuse  so  to  concur,  and  insist  upon 
redemption,  the  nature  of  his  estate,  and  his  rights  as  acljLnowledged  in  a 
conrt  of  equity,  do  not  anthorise  him  so  to  do.  .1  think  he  has  that  right,  and 
that,  therefore,  the  demurrer  must  be  allowed.  It  must  be  admitted,  that  a 
subsequent  mortgagee  or  judgment  creditor,  filing  a  bill  against  a  prior  mort- 
gagee, is  only  entitled  to  a  redemption  decree*  The  same  I  hold  to  be  settled 
as  to  a  jointress  of  even  part  of  the  mortgaged  premiae^  and  as  to  a  devisee^  ' 
or  any  other  person  having  such  a  beneficial  interest  in  tbe  equity  of  redemp- 
tkm.as  givfs  them  a  right  to  redeem.  But  it  if  a^gned  that  the  different 
practice  in  mortgage  cases  in  this  country,  by  a  sale,  makes  an  essential  dif- 
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frmsfaf  uie'  ttbck  on  psyitieiit  of  iht  9000^  and  intevcst,  on  tM 
3d  of  July  following  the  mortgage  of  it  The  Lord  Chancellor 
saidy  this  was  a  very  plain  case  for  the  defendant  In  a  mort- 
gage of  land^  a  bill  of  foreclosure  ought  to  be  brought,  but 
on  a  nortgage  of  stock  it  was  not  necessary,  and  therefore  a 
strong  reason  tiut  tlie  mortgagor's  departing  from  the  right 

f%omgk  u  in-       And  the  stock  having  increased  in  value,  which  is  a  mere 
lui.  accident,  will  be  no  inducement  to  a  court  of  equity  to  decree 

a  redemption  (c). 

But,  it  is  to  be  observed  on  the  last-mentioned  case,  that 
the  period  of  time  had  elapsed  between  the  mortgage  and  the 
biU  to  redeem,  after  whidi,  it  will  be  shewn  hereafter,  a  court 
of  equity  refuses  its  aid  to  a  mortgagor,  unless  under  special 
circumstances. 

iivrtgagw  or       The  mortgagor  or  his  heir  are  necessary  partis  to  a  bill  to 
^^pvi^^u    foreclose  by  the  mortgagee  (rf). 

hiU  rf  fareelo- 
mtre.   So  pre 

three  nwrt*  If  there  be  several  mortgagees  of  an  entire  thing  mortgaged^ 


UniepuTnumf  ^^V  i^^^st  all  be  ttiade  parties  to  the  bill  of  foreclosure.    This 
MM  MCM-     ^^  jjgi^  ^  ^  necessary  in  the  case  of  Lowe  v.  Morgan  (e\ 

{e)  Lnkwood  T.  BweTf  9  Atk.  SOS*       at  large,  infra,  pages  967,  d6S.  9rSf 
(i)  Howee  r.Wpdkam^  Ridgw.  Rep«     and  974.— £d.] 
199.    [Thit  labject  it  discoMed  mora         («)  1  Bro.  C.  C.  S68. 


ftraiie^  In  the  fom  of  the  bill,  and  that  tiie  ptaintiff  being  a  trestee,  obviates 

the  objection  taken  by  the  demanrer.    It  It  trae,  the  difierant  practiee  of 

seUHig  the'mortgaged  premitet  hi  tbtt  country,  tendt  to  Important  diffeienora 

in  a  f^reeloMira  canie ;  Ibr  ak  a  tnle  it  diracCed,  an  aoconnt  of  prior  Incom^ 

'  iraifeei  becomes  eieential;  and  tberaby,  at  I  ooneeive,an  aeconnt  of  the 

'    l^eMbMd  Ibrtnae  of  the  mortgagor  It  inditpemaUe  when  the  mortgagor  it  dead* 

W%ei^Mt  in  a  mera  Ibrcdotara  decree,  tnoh  aeconnt  it  aet  ncceatai^.    His 

fonof  aUowed  Om  denramr,  n4th  cottt.    M^J}mm§h  ▼•  SheicbHdget  t  Ball  ic 

Bea^  505.    Similar  eqnHy'teeiht  to  have  been  ditpeated  inDnm  t.  0*Heraf 

No  M  en  hi  ^iMIfb'LordOhaneeDoi'Manneri  wat  of  opialoa,  that  a  person  derivuig  tide 

Jiied  agmnet      ^^^  mortgatf^r  after  he  bad  enciited  the  niortgBge,  eonld  not  file  any  bltt 

wtoftfetreem  ex^ 

eept  tenietm-  agahurt  the  mortHagee,  ceseept  t»  ledeesi  Um ;  aitd  that  the  firtt  mortgagee 

^u**  Itetittg  the  ettate  abtolnte  at  law,  osnld  not  be  bronght  into  a  coart  of 

e^lty  by  tlie  mol'tgagor,  of  tlMMl!  derivinf  «ader  hini,  nnlett  they  offered  to 

redden  falih;   Il».  509.  . 


or  poRsnosimr*  .9d!9(c' 

where  ft  shste  of  Coyent-Ghirden  Theatt^e  Imbig  h^eti  itiort- 
gttgedi  the  nuDctgagee  assigned  the  mortgage  to  a  tnUrtee,  hL 
trust  for  three  persons,  who  contributed  equal  propordoim  of 
the  money.  One  of  the  three  filed  a  l^  to  foreclose  the 
equity  of  redemption.  The  cause  was  opened  as  a  common 
bin  of  foredosure^  and  the  ordinary  decree  pronounced ;.  but 
the  Register  finding  some  difficulty  in  drawing  up  the  decree; 
applied  to  the  Lord  Chancellor^  who  said  it  was  a  new  case  in 
respect  to  their  being  joint-tenants,  and  that  it  would  be  im- 
possible for  one  to  foreclose,  without  making  the  other  two 
parties.    The  cause  therefore  stood  over  fi>r  that  purpose. 

But  where  a  trastee  laid  out  the  money  of  different  persons     [  964  ] 
on  a  morlqgage,  a  foreclosure  was  permitted  by  one  cestui  q$te  farecZe  «  <« 
imit,  as  to  his  share  on  a  bill  filed  by  him  against  the  mort-  ^  ^^|!^f' 
gagors  and  co-mortgagees  [the  trustee  having  refused  to  assii^  mortgagor  mi 
the  plaintiff  in  recovering  his  money,  and  being  made  a  de- 
fendant in  the  cause  (/)  (c)«] 

(/)MMfMMriev.Mir9iiif^B««A,     970,  1,  tnd  975,  6,  7,  8,  m  mrtU^ 
3  Ycc  560.     [As  to  the  neeesiity  of     J?d.] 
inakliig  trustees   perties,  see  infra. 


(C)  The  only  ground  on  vrUch  this  end  the  preceding  case  can  bt  reooodled»  JouU-temad 
it,  that  in  the  former  the  ceshris  fue  truH  were  joint-tenants  of  the  money  lldd'  '^^  foreeUoi 
out  in  tiie  name  of  their  tnistees,  whereas  in  the  latter  they  were  tenants  in'  ,^„^  ^  ^^m^ 
seVeralty,  or  rather  perhaps  tenants  in  common.    And  there  certahdy  does<  pcmtoa.    Con- 
appear  to  Im  a  material  difference  between  the  instances,  where  a  sam  of  ^^XJilom 
money  is  given  to  A*  in  trust  for  three  persons,  at  Joint-tenants,  with  power  Semb.  [mmt 
to  inrest  the  lame  on  mortgage,  and  the  trustee  does  so  faivctt  the  sameiu  hin  f^f"^^* 
own  name,  in  tmtt  nerertheieis  for  his  entttb  pu  irml;  and  where  tU^  ^vri*] 
dUfiereat  persono  sabscribe  equal  or  unequal  sums,'making  together  one  capitali> 
and  place  the  same  out  on  mortgage  in  the  name  of  a  tnutee  for  thoir  coauwMr 
tfie  ;'aad  we  are  anthorfned  by  the  above  cases  t»  draw  thU  condinleo,  that 
one  joint-tenaht'of  uMMwy  kid  out  on  mortgage ^fof  bis  bewflt  in  the  name  of  ar 
thtstee,  cannot  foreclose  without  the  eoneurrenee  of  his  oeiApaateBS  in  tfam 
jMnt-temmey,  whereas  a  tenant  fat  seteraltyor  in  common  having  MMey^ 
the  sattie  mortgage,  and  in  the  name  of  tiw  sawe trusttie asanmbcfr  pttMin^ 
may  foreclose  as  to  his  principal,  interest,  and  coits,  without  ihaUng  M'OtUefi 
persovupany.    A^d  ft  ihoiild  be  remembeNid,  that  If  two  perMhis  ad¥ahce 
dMMitey  bi  thfe  same  or  inf  <yBeretat  pfopMkmsv  without  miDin»  the^wtt  te 
equity  be  tenants  in  connnon,  (antb,  97i*s,)  wMeb  redtfoes  the>uptdiMitlo»io# 
AwPB  r.  Jf srfua  to  those  cates  only  w%ere  the  eothdo  yue  inm  aft jototHihamli 
iMffousiy  to  tfM^  eaeeu#0n  of  the  mortgage;  and  It  Is  not  at  hll  faapnhahM 
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2jJ^]Jfj25^      So,  if  there  be  several  derivative  mortgagees,  they  must  all 

be  made  parties  to  a  bill  to  foreclose,  in  order  that  there  may 
not  be  a  multiplicity  of  suits  (ct). 


that  a  court  of  eqaity  would  OTen  In  tbit  instance  (to  Inring  the  caae  within  tite 
rale  laid  down  in  MoHtgMurie  ▼.  BM)  coottme  the  eatwu  pu  fnttf  to  be 
tenants  in  comraoDy  which  primAfaeie  they  are  in  equity  taken  to  be,  proTided 
PerMMaadvanC'  °^  recital  or  other  declaration  discloses  the  joint-tenancy.  In  Rigden  t. 
ing  moneffm  Valuer^  t  Ves.SdS,  Lord  Hardwicke  said,  that  a  court  of  eqaity  has  Uken  a 
^^primA/gcU  ''^^^"^^  '°  construing  a  tenancy  in  common  without  the  words  '*  equally  to  be 
tetumit  in  Mm-  diTided**  on  the  foot  of  the  intent ;  and  has  therefore  deteimlned,  that  if  two- 
'"^**  men  joinUy  and  equally  adrance  a  sum  of  money  on  a  mortgage,  and  take  the 

security  to  them  and  their  heirs,  without  any  wordn  "  equally  to  be  divided' 
between  them,"  there  shall  be  no  survivorship ;  and  so  if  they  were  to  fore- 
close the  estate,  the  estate  should  be  divided  between  them,  because  their 
Intent  would  be  presumed  to  have  been  so.  See  also  similar  law  in  J/«ri«y  v. 
Bird,  S  Ves.  699.  The  cases  however  are  not  exactly  parallel ;  but  they  assist 
in  explaining  the  apparent  discrepancy  between  the  adjudications  In  the  text 
PersMis  5e-  ^^«  Belt,  in  his  valuable  notes  to  Bro.  Ch.  Ca.  reduces  the  decision  in  Lnet 

tweeh  whom      y.  Morgtm  to  this  principle,  that  one  mortgagee,  out  of  several  interested,  can- 
^ScSld^moneM    ^"^^  Mistahi  a  bill  tP  foreclose  /or  his  proportiea  ofeae,,  without  making  the  other 
mui  aU  U  per-  mortgagees  parties.    He  adds,  "  MonigomerU  v.  BiUk^  S  Ves.  560,  was  contra ; 
^^!^J^^^     but  the  editor  submits  is  evidently  wrong,  since  It  seems  the  principle np«n 
which  the  al>ove  decision  proceeds,  is,  that  the  mortgagor  might  otherwise  be- 
harassed  with   as   many  different  suits  as    tliere  were   parties    Interested." 
1  Bro.  C.  C.  368,  n.  (l).    Tliis  without  doubt  is  good  law ;  but  there  is  a  ma- 
terial difference  between   splitting  one  mortgage   into  different  sums  and 
dividing  it  between  several  persons,  and  the  case  where  several  persons  lend 
'  distihct  sums  in  the  first  uistance  on  the  same  security ;  for  hi  the  latter  easr 
there  can  be  no  harassing  of  the  mortgagor  with  a  multiplicity  of  suits,  suice. 
he  is,  at  the  time  of  borrowing  the  money,  aware  how  many  suits  can  possibly 
be  brought  against  him ;  but  if  each  tenant  In  common  were  lo  divide  his  share 
of  the  money  into  several  distinct  portions,  then  Mr.  Belt's  observations  woald 
readily  apply* 
flb  ««sf  ofl         This  distinction  however  has  not  been  followed.    ^  case  has  lately  been. 
SmTm  "*^«rf  dwaded  wherein  two  persons  lent  a  sum  of  1S,000(.  on  mortgage,  the  one. 
uemii^,  S,00(M.,  and  the  other  10,0001.    The  party  lending  the  t,OOOI.  filed  his  bill  for 

foredosnlnft,  and  the  question  was— Whether  a  penoB  who  is  entitled  to  a 
sixth  part  oilly  of  a  sum  of  money  due  on  a  mortgage  can  file  a  bill  for 
a  fbtedosare  of  a  sixth*  part  of  the  mortgaged  estate.  The*  Vice  Gfaanoelior 
held,  that  there  could  be  no  foreclosure  or  redemption  unless  the  parties- 
entitled  to'  the  whole  mortgage  money  were  before  the  Court.  Paimer  v.  Ow* 
J<iis,  1  Stan.  &  Stn.  4fS. 

(CS)  But  where  a  mortgage  was  made  by  N.  to  C  to  secure  1,000I«,  and  C. 
assigned  the  mortgage  to  M.  to  secure  7001. ;  but  no  notice  of  the  assignment^ 
wasglventoN.,  itwasheld,  onabUlfiledby  N. against M. to  have  the  mort- 
gaged deeds  delivered  up,  Ist.  Hiat  C.  was  not  a  necessary  party,  as  he  had 
beeft'cxamhied  as  a  wkaese  and  had  admitted  that  N.  had  paid  him  his  mortgage. 
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In  a  bill  to  foreclose,  die  case  was  (jf),  A.  made  a  mortgage  AMorigagnio 
for  a  term  of  five  hundred  years,  for  securing  350L  and  interest  aMignt  to  c* 
to  B.,  who,  so  long  before  as  1706,  assigned  the  term  to  C.  jZed^I^?'^ 
redeemable  by  himself,  on  the  payment  of  300/.     B.  died,  C.  «"*  *^  'p^^rtr 
brought  a  bill  against  A.  to  redeem,  or  be  foreclosed;  and 
though  but  a  deriyative  mortgagee,  yet  he  did  not  make  the 
representatives  of  B.,  the    original  mortgagee,  parties.     Ef 
per  curiam^  here  is  plainly  a  want  of  proper  parties ;  B«  had 
a  right  to*  redeem  C. ;  and  to  prevent  another  account,  as  to 
what  is  due  upon  the  original  mortgage,  his  representatives 
ought  to  be  before  the  court. 

Courts  of  equity  wiU  never  decree  a  foreclosure,  until  the  ^^  /orecUnir§ 

:--,.__  -_  _  iii**^  mortgage 

l>enoa  umited  for  payment  of  the  money  be  passed,  and  the  /orfeitedXK). 
estate,  in  consequence  thereof,  forfeited  to  the  mortgagee  (/i); 
for  it  cannot  shorten  the  time  given  by  express  covenant  and 
agreement  between  the  parties,  as  that  would  be  to  alter  the 
nature-  of  the  contract,  to  the  injury  of  the  party  aflfected 
thereby. 

(g)  Hobart  ▼.  AbM^   t  P.  Wms.      365.    1  Vern.  S3S.  S.  C.  ante,  [toL  i. 
649. .  Mich.  1791.  page  ItS.— >£4.] 

{h)  BmUmm  v.  Newc^mb^  t  Vent. 


money ;  f d.  That  delivery  of  goods  by  C.  to  N.  was  a  valid  discharge  of  the 
mortgage  debt,  and  was  a  good  payment  as  against  M. ;  bat,  3d.  An  account' 
was  directed  as  to  what  part  of  the  mortgage  money  was  paid,  as^C.'s  evi- 
dence, from  his  conduct  conld  not  be  admitted  as  a  sufficient  proof.  Norriak 
▼.  itfarsJUO/,  5  Madd.  475. 

(D)  If  the  mortgagee  assign  his  whole  interest  absolutely,  and  not  by  way     r  ggg  «  i 
of  mortgage,  Lord  Eldon  has  said  tlfait  the  assignee  will  stand  in  the  place  Mortgagee  kao*, 
of  the  original  mortgagee,  and  that  on  a  bill  to  redeem  the  latter  will  not  be  a  *^g  f»9«tntd^ 
necessary  party  ;  9  Yes.  969;  et  vide  ante,  953,  in  notie.    Whence  it  may  be  J^    ^^  6t«  o/ 
inferred,  that  if  the  mortgagee  has  assigned  not  only  the  premises,  but  also  the  foreetoeure  hjf 
money  to  the  pbintiff,  he  may  foreclose  without  making  the  mortgagee  a'  ''ng"'^* 
party ;  and,  the  circumstance  of  the  mortgagor^  having  had  no  notice  of  the- 
aisignment  will  not,  it  is  apprehended,  vary  the  case. « 

(E)  But  where  a  mortgage  was  made  on  the  19ih  January,  1759,  with  a  Nen-prnfment 
proviso,  that  if  the  mortgagor  paid  t50I.  on  the  i9thJnly,  1759,  and  10,«50l.  J^^i^Jf^^^^. 
on  the  19th  January,  1760,  the  mortgage  should  be  void,  and  the  2502.  was  not  dition, 

paid  on  the  I9th  July,  1759,  it  was  held  that  the  condition  was  forfeiM,  and 
the  estate  of  the  mortgagee  became  absolute,  and  of  a  conseqne ntfrtbat  he 
might  call  in  his  money,  or  proceed  to  foreclose  the  redemption  immediately. 
Simhope  V.  Mtnmere,  9  Eden,  197  -,  et  vide  t  Vern.  135. 

Vol.  II.  L  L 
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i^m^fi^     Qo  »  biB  iter  ibtftplpw*  tl»e  titJ*  o?  Oift.  »*^B»8M  »««» 

eqwty  of  redewptian  j  it.  l)»pp(»iie(l  th»t.  l>y  wbWHpiwt  <fM» 
pQ^sesaion  ww  dlieeled  te  be  give-  to  tto  w»*4ff^m>^  ««*  ffj 
teinpt  proseeuted  for  not  deUveripg  it  wcordlngly ;  u»P»^^ 
the  heir  of  the  mortffigoi!  set  forth  a  title  in  hi^  exmwwtfw". 
that  the  mortgagee  would  hftye  debated,,  bu*  he  was  not  ad- 
Wtted ;  it  being  insisted,,  tbftt  tb0  WtWW  «>f  *e  «ovr^  '«P^ 
such  a  biU,  was,  and  the  court  Qould  gO;  np.  &r**»  »m>  W  . 
take  away  the  equity  of  redemption,  and  leave  the  mortgag^ 
to  ?u«?h  title  ae  he  had,  at  hiv,;  bu*,««uld  not  awnd  it^  w*»«=tt 

th^  Lord  ChaoceHor  agreed  tq,  »n4  dMjwrgM    *«  '^ 
ten)pt  (f). 

.M^,^u  «.„  A  mortgagee  may  bring  an  ejeci^ent  at  \m.  ♦»  ^^T 
/T«C  .«!  tjme  that  he  hath  a  bUl  of  forecloaure  iUsfm^va^  (*) .  *<>»  ™» 
^in2.r  win  not  be  prevented  from  pursuing««  his  remedies  f«  tl» 

recovery  of  his  debts  (o). 

(t)  Awm-  «  Ch.  Ca.  044.  5.  C.  iBfr^      tnrned  on  the  rale,  of  t»lea«li|r.-»' J 
p.  988,  tJi  w^M.     ThU  determinaUon         (*)  »^h  ▼.  B^h,  9  Atk.  544. 

CF)  ftw.t  iC  Oie  eatnte'aadint^wt  wliWi  Oi^  vmrtmi^  ^  iiiU»ded  to  tofcjb 
or  tli^  title  to  tijat  estate  be  dfifccUiie,  «mI  the  meao«  of  caring  it.  ^e  *«*  ** 
power  of  the  mortgagor,  he  wiU  \^  dpcreed  to  make  the  beat  titie  he  cap. 
§^e  iifra,  pa^e  988,  ThU,  ittdeed,  tfce,  wrtg|»gec  may  enforce  on  hM  c«fe| 
nant  for  farther  aMorance. 
M-tow*  .^      (O)  He  «..,.  bring  an  .ctioft  on  th*  cte^wt  to.  i^mr  »•»•  ■»°'^  !^  " 

•'^  «*  ••?,•  demption,  and  arrMt  the  mortgnget  »t  th*  Mune  tiine}  bnt  he  cw»t  •«»»•  "» 

;2:f^:s^is:S.  »«n^  «<« «« •.„.*  too.  s*.  «t^  v«»,i.  pm.  >q^  i*  .*•  !SJi 

note(I)there.  InAu«l.rH.  t.ilf«J««,  IrUhT.  ft.483^itww  the  •n.wWW 
opinloo  of  the  Irish  Court  of  Common  PUm,  th»t  mOicw  •  hoft^  i»a».ffw»*» 
a  collateral  wcurity  to  a  mortgage,  the  mpttgagee  migh».«»»0  »«|b4  "^ J*^ 
the  bond  and  the  mortgage  at  the  wme  time.  So  it.wa,  b^d  i"^**  * 
^radUf,  t  \«a.  678,  that  a  mertgw**  vif^A  biing  an.  eytetm^  j -^ 
foredowre  at  the  lame  time,  which  th(»cQai:t  w«»l4  M*.  pW»est;  awj «  "B" 
b«  Infctred  from  the  ca«  otColbg  y,  GUim  S  *Pltb,  516,  that  if  «M  * 
«agee  Bbonid  pn«ue  M  the  b«fon»-me«»iW^  renw^iee  at  tbe  -^ 
which  ingppeatance  he  ceiUd  only  do  foj;  the  pmpofo  ««>»«^«  "^.^  , 
gagor,  jet  that  a  court  vriU  not  Utarf«»*  tfr  re^Uaijt  Win*  !•»  "***  T^. 
mbrtgngee  filed  a  biU  of  forecJowr*,.  ai(»^.WWe««Wi  *>,«««*»  "^*»*" 
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But  sp^di^  (A^cfUttMMi^s  tnity  iiiilpe,  wfafcH  tHIl  take  t)ki^  Bm«  of^'M^^ 
tiM&<Mrt  of  the  eottiittcm  ttik,  utid  induce  the  conrt  to  grant  g^g  appears 
ttti  tojUttctioii,  to  stay  proceedings  npon  the  ejectment.    Thus,  Sat^l!^«l 
wherer  a  Ml  wa«  brought  by  the  ]^itttiff  jrgainst  the  defen-  (h). 
d«nt^<0,  fer  axi  account  of  the  tents  and  profits  of  an  estate,     ^  ^ 

during  the  time  that  he  was  gua^rdian  to  the  plaintiff 'b  bi'othef, 

iiy  B90tk  ▼.  Bm<A,  f  Xtk.  344. 

iMMty  whereby  he  acqnlmf  pdst^esrton,  nd  received  the  refits  and  profits  to 
Hm.  MBomt  of  tnof.  ••y^ar  |  h«  Uien  brooght  am  actiM  of  coTenatit  agahiSt 
the  jn0nfagRr  for  the  aMiiey,  and  obtained  csecolMli  in  thut  toil.  The  Omni 
of  King's  Bench  in  England  refosed  to  discharge  tlie  defendant  out  of  execa- 
tiooy  assigning  as  a  reason  that  the  plaintiff  had  a  right  to  pnrsue  his  reme- 
Aes  on  aH  bis  securities.    SSmith,  516. 

lUttilMM  a  sinkple^eoatinct  seonrity  for  a  debt  (s  glven>  and  aftefWtt*dl  ' 
ttspedaltyseenrity  is  taken,  the  latter  merges  and  extiagttiiriies  the  ibftter, 
if  the  remedy  given  by  the  latter  is  co-extensiTe  with  that  which  the  creditor 
had  npon  the  former :  where,  liowever,  one  person  Ix^ing  indebted  to  another 
gives  him  a  promissory  note  and  afterwards  on  being  pressed  for  fortiier 
secority,  by  deed  assigns  to  the  creditor  all  his  household  goods,  &c.  as  a 
l«cther  seenrity,  with  a  proviso  thut  be  shdnld  not  be  deprived  of  the  posses- 
sion of  the  property  assigned  nntii  after  three  days  notice :  it  was  held,  tliat 
this  deed  did  not  extinguish  or  suspend  the  remedy  on  the  note,  bnt  that  the 
creditor,  notwithstahding  the  deed,  might  sue  the  debtor  at  any  time ;  for  it 
WIM  tieir  fiMa  tlie  whole  deed,  that  the  note  was  intended  to  continue  ta  an 
existing  secnrity.  Twopenny  v.  Yomigf  S  Bam.  &  Cress.  208,  and  note.  Bail 
may  be  pnt  in  on  an  action  of  debt  bronght  by  a  mortgagor  against  a  mort- 
gagee for  the  mortgage  money.  Giddiu  v.  Dnay^  Farresley's  Rep.  139. 
AC.  7  Mod.  139.    Holt,  401.    15  Vin.  Abr.  44«,  pi.  SO. 

(H)  The  case  referred  to  supports  this  marginal  dednctien;  and  snch  wai  Tat  CQtneMU 
the  priBoipal  point  in  It,  b«t  that  does  not  appear  in  the  text.  Lord  Hard^ 
wicke  said,  though  the  defendant  was  foreclosmg  the  equity  of  redemption, 
yet  he  was  not  precluded  iron  bringing  an  ejectment  at  law  at  the  same  tivke, 
unless  there  was  something  very  particular  to  take  it  oat  iff  the  oomniott  case^ 
The  only  material  qucstioii  was,  whether  there  were  any  grounds  to  presume 
that  the  mortgage  was  satisfied?  As  to  the  peraenal  estate,  it  were  most  deai? 
that  the  plaintiff's  brother  was  an  incumbered  man,  and  that  he  made  an  as- 
signment of  it  to  a  neighbour  before  his  death.  Then  how  could  it  be  inferred 
ftvsn  this,  that  the  mortgage  vres  satisfied :  especially  when  two  witnesses  swore 
fcr  thedefeadant,  that  upon  hie  quitting  and  delivering  up  possession  of  the 

eataM,  he  did  tt  apon  these  express  terms,  provided  ttie  interest  [  967  ^  ] 
o«  the  mortgage  should  be  paid  ?  Hdwever  it  was  not  quite  so  clear,  his 
a<Med,  at  the  common'  case,  being  entangled  with  an  account  of  the 
eatate,  and  tUe^fbre  if  the  pfaintiff  would  agree  to  give  security  t6 
as  ii|}unetion  to  stay  proceedings  opon  the  ejectment  shonid  be  di^ 
aeeiady  which  might  nitfaaatdy  be  of  adVkntage  to  ail  parties,  as  it  would 
keep  the  possession  in  saspense  till  the  aecount  vrae  deteradned.  Boctk  v. 
B^hf  S  Atk.  343. 
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and  for  an  injunction  to'  stay  proceedings  upon  an  ejectment 
for  the  possession  t^ereof^  it  being  mortgaged  by  him ;  the 
court,  because  he  was  proceeding  to  foreclose  the  equity  of 
redemption,  it  being  entangled  with  an  account  of  the  personal 
estate,  agreed  to  grant  an  injunction,  provided  the  plaintiff 
consented  to  give  security  to  redeem. 

Mortgagee  Although  a  mortgagee  be,  of  right,  entitled  to  a  degree  for 

qf  ro/Miitery**  foreclosure,  after  the  estate  becomes  forfeited,  if  he  act  fairly, 
teUfeme^)j^o^  y^^^  jf  there  be  any  injustice  in  the  case,  the  court  may  refuse 
estaie  from  such  decree  (m):  Thus,  where  a  mortgagee,  having  notice  of 
fueed  decree  of  R  voluntary  settlement,  procured  the  trustees  of  the  estate  to 
agaiHst  votun-  ^^^^^^cy  to  him,  to  protect  his  incumbrance;  the  court,  on  n 
teer  (i).  ^iU  jgied  by  him  to  foreclose  the  children  claiming  under  the 

settlement,  refused  to  do  so ;  saying,  that  if  he  might  be  su^ 
fered  to  protect  himself  by  getting  in  the  legal  estate,  they 
would  not  carry  it  on  by  a  decree  in  equity  to  foreclose* 

MoHgngee  of  A  mortgagee  of  a  copyhold  estate,  who  is  not  in  possession 
Meculn't^ore  Way  exhibit  his  bill  against  a  mortgagor,  before  admittance^ 
Qdmittance.        for  a  decree  of  foreclosure  («) ;   and,    after  he  has   obtained 

such  a  decree,  may  bring  his  ejectment  for   the  possession  of 

the  mortgaged  premises. 

Dismiaial  of  Where  a  mortgagee  is  made  a  party  to  a  bill,  praying  relief 
mor/^af or^«  [by  the  mortgagor  (o),  it]  is  the  same  thing  as  praying  to  re- 
etfuai  to  decree  deem,  for  redemption  is  the  proper  relief ;  and  if,  upon  a 

of  foreclosure, 

,  (m)  Saundere  v.  Dehew,  9  Vera.  271.  infra,  pages  975,  and  1007,  8,  at  to 

S.  C.  ante,  vol.  J.  p.  5S5.  fraad.— £d.] 

(fi)  Sutton  V.  iSifoiir,   2  Atk.    101.  (o)  Ckolmiey  t.  Cottntea  Dowager  ^ 

[S.C,  ante,  vol.  t.    p.  60;    et  vide  Oaford^  f  Atk.  S67. 


Volunteer  ne*  (O  A  person  taking  a  legal  estate  from  a  trastee  witli  notiee  o£  tlie  tnis^ 
ceuary  party  becomes  himself  a  trnstee,  (ante,  vol.  i.  535.)  If,  in  the  above  case,  Uie  mortgagee 
iciea'^'       '^*'     had  not  taikCn  a  conveyance  from  the  trustees,  he  being  a  purchaser  for  val»* 

able  consideration,  the  voluntary  settlement  would  have  been  void  against  him, 
notwithstanding  the  notice,  see  ante,  p.  656,  n.  (D);  bnt  being  a  parchaser 
p}o  tanto  only,  an  equity  of  redemption  remained  with  the  .volnnteers,  anci 
having  notice  of  the  settlement,  the  mortgagee  was  bound  to  make  tbea* 
parties  to  the  bill  of  foreclosure,  according  to  the  mle  or  supposed  rale  sub- 
mitted in  p.  988,  infra,  in  the  note. 
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reference  to  a  Master  to  see  what  is  due  for  principal,  inte- 
rest, and  costs,  the  plaintiff  does  not  redeem  the  mortgagee, 
the  court  will,  on  his  application,  dismiss  the  bill,  as  against 
him,  which  is  equivalent  to  decreeing  a  foreclosure  (k). 

If  the  heir   of  the  mortgagee   exhibit  a  bill  to  have   the  Denuirrer  that 

°   ®  mortgagees  cx- 

mortgagor  pay  the  money,  or  to  be  decreed  to  make  farther  eauor  u  no 
assurance,  and  be  foreclosed  of  redemption  {p) ;  it  is  a  good  '^^' 
cause  of  demurrer,  that  the  executor  of  the  mortgagee,  who 
may  have  title  to  the  mortgage-money,  is  no  party. 

r 

And,  since  it  has  been  determined  (q),  that,  in  all  mort-  ^nd  proceed' 
gages)  the  money  belongs  to  the  executor  or   admmistrator,  that  fact  ap- 
and  not  to  the  heir;  if  it  cpmes  out,  upon  the  hearing,  that  P^<^r  at  hearing. 
the  executor  or  administrator  [of  the  mortgagee]  are  not  par- 
ties, the  plaintiff  in  the  cause  [the  heir  of  the  mortgagee] 
cannot  be  permitted  to  proceed. 

The  executor  of  the  mortgagor  need  not  be  party  (r);  for  Mortgagor'M 
where,  on  a  bill  brought  by  a  mortgagee  against  the  mortgagor  ^oe  be  -yariy ; 

contra  pf  his 

(p)  Freak  v.  Heaneyy  1  Ch.  Ca.  51.         (g)  Meeker  v.  Tantw,  e  Ch.  Ca.  19.  ^'■.(^)- 
[S,  C.  SFrccm.  180.    Nels.  Ch.  Ca.  (r)  Duncombw,  HaneUyy  3  P.  Wnu. 

93.— Ed.]  335,  n.  [et  Tide  S.  L.  ante,  963.— £(i.] 


(K)  In  which  case  the  motion  to  dismiss  the  bill  with  rosts  is  of  course  on  Motion  9f 

an  affidavit  of  attendance  at  the  time  and  place  appointed  by  the  report,  and  «««»•«?  *f  dw- 

^  _  HUM  hUX  to  re^ 

of  non-payment  of  the  money  found  dne.  Stuart  v,WorraU,  X  Bro.  C.  C.  581.  (f^^m. 

So,   \nThe  Bishop  of  Winchester  v.  Paine,  11  Ves.  194,  it  was  acknowledged 

that  in  default  of  payment  under  a  decree  npon  a  bill  fo '  redemption  would 

operate  as  a  foreclosure. 

Bnt^it  is  essential  to  subjoin  this  material  distinction  between  the  dismissal  Dismissal  tif 
of  a  bill  to  redeem,  for  want  of  prosecution  or  any  other  cause  in  Zioitne,  and  y^^  ^^^^  qfnnf 
the  dismissal  of  such  a  bill  for  non-payment  of  the  money  at  the  day  appointed  gecutionno/ors* 
by  the  report.    It  was  impossible  said  the  court,  in  a  late  case,  to  contend  closure, 
that  the  dismissal  of  a  bill  to  redeem  for  want  of  prosecution  should  have  the 
same  effect  as  a  decree  for  non-payment  of  the  money  :  for  a  dismission  for 
want  of  prosecution  did  not  pi  event  the  filing  of  another  bill  for  the  same 
matter.     Hansard  v.  Hardy,  18  Ves.  460.  S,  C.  4  lb.  466.    5  ib.  4t6, 

(L)  But  the  mortgagor's  heir  will  not  be  a  requisite  party  when  the  equity  Heir  and  devi- 
•f  redemption  has  passed  to  a  devisee,  see  ante,  vol.  i.  pages  269  and  49« ;  "*  "-^  "**''''' 
et  vide  Cholmmdtley  v.  Clinton,  t  Jac.  &  Walk.  135,  where  it  was  made  a 
•erions  question,  whether  a  devisee  and  heir  at  law  sliould  both  join  in  a  bill 
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to  forecloar^  it  wms  olijected,  that  he^  om^  to  have  tee»  m 
party,  as  it  did  wot  appear,  but  Aat  lift  nw|^t  have  paid  ti*^ 
d^bt ;  it  wa9  h^ld  by  tJbus  Master  .of  Ro]k  and  the  B«^ton 
that  thei:e  waa  w  J^ecessity  to  xaakQ  him  pai?ty ;  beewiae,  tib^ 
bill  being  only  to  foreclose  the  equity,  the  plaintiff  need  on/jr 
xoake  Mm  a  p4r^  ^athoKl  the  equky,  tna.  the  hmr;  aod  the 
jpourse  was  so  j  neither  was  tba  mortgagee  any  ways  bouad  to 
intem^eddlb  wHb  the  personal  estate,  or  xwsx  int^  an  acwouxit 
thereof;  and,  if  thfs  heir  would  have  tib^  beaefit  of  any  pay- 
ment made  by  ^  mortgafior  OP  hia  e3|i>CMtor,  he  leaust  pTO«^€ 
it  (m).  ^ 


•»  ^» 


even   wk^re 
mortgage  ie 
/or  yeire. 


ctoMBJjng  M  ^aity^  sedeaiptiAa,  ^pf«n  tke  ^Itoaall^n  that  qnettiopft  kmm'm^ 
iu'i9en  as  to  which  of  them  wa0  entitled  to  it,  they  had  aareed  >ta  divide  it 
between  them.  Sir  T.  Plumer,  M.  R.  thought  the  bill  should  have  been  hy 
the  devisee  aloiiey  praytng  a  separate  redeiiiptlon,  and  that  the  heir  should 
Qf4  hive  beflJi  a  ao-^nliff,  bat  a  defandant,  if  a  party  aft  all ;  ne^rertlieieaa 
his  Honor  seemed  very  dnbions  on  the.  poiafc^  Af  to  lk»  flttrlsagae's  deyiacc^ 
see  infra,  pages  979,  80* 

^M)  This  doctrine  has  bean  con^med  by  the  case  af  BrarfsftoiP  v.  OaAnaai, 
IS  Yes.  tS4.  There  a  tenant  in  fee-simple  made  a  niort|^e  by  creatiny  a 
tenn  af  lOOO  years,  wftha  proviso  in  the  asual  manner  to  be  void  upon  pay- 
ment by  the  mortgagor,  his  heirs,  execntorsi^  or  administrators.  A,  bill  to 
i^reelose  was  filed  against  the  infant  heir  at  law  of  the  mortgagor^  and  also 
against  ha  executrix.  It  was  objected  that  the  executrix  was  not  a  necessar^r 
party ;  for  that  no  decree  could  be  had  against  her,  and  therefore  that  so  much 
of  the  hill  aa  sought  a.  foreclosure  against  tba  axaaatria,  sheald  be  dismissed  wl^ 
costs.  It  was  contended  for  the  mortgagee,  that  h.e  l^ad  a  right*  if  be  yleavad, 
to  bring  the  executrix  before  the  court ;  and  tb$  mortgage  ia  the  pwaeot 
instance  being  for  a  tenp  of  years,  it  was  absolutely  necessary  to  vu^  the 
executrix  a  party ;  for  the  mortgagee  could  not  have  a6>cecloNim  nnlasaia  the 
first  instance  be  brought  forward  the  personal  (epcosentati^c  of  the  moi^agpa 
who  might  redeem ;  and  who,  if  not  made  a  party,  might  after  the  foreduattra 
tender  the  money  ;  and  as  the  personal  representative  was  boaad  to  paj  the 
mortgage,  if  she  had  assets,  this  waa  submitted  to  he  tMe  proper  time  to  ce^ 
upon  her  for  such  payment.  Sir  Wm.  Grant,  M*  R«  observed,  that  with  tba 
present  species  of  term  the  personal  representatife  had  nothing  to  do ;  itwaa 
created  only  by  being  mortgaged.  The  executor  was^^a^aed  la  every  mortgage 
deed ;  and  in  every  case  the  personal  representative  was  to  pay,  if  theaa  wef» 
assets,  though  the  heir  was  to  have  the  benefit  But  as  tbi^  was.  a  meie 
matter  of  practice,  further  inquiry  should  be  made  upon  it.  The  biU  waa 
ultimately  dismissed  against  the  executrix  by  coaseuty  but  wilhoot  costs* 
IS  Ves.  ftS6.  The  short  note  of  Af^^fcer  v.  Toatoa,  2  Ch.  Ca.  $9,  ia  contm ;  baa 
the  word  ''  mortgagor*'  there  inserted  in  the  second  line  waa  most  prohahlgr  ia* 
tended  for  <*  mortgi^ee ;"  wU^put  thi^  Qortectioa  U»e  ea«e  i^  iacie.u#Wteal.WM> 
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BtlH  fdWdoWtore,  <*tairtfed  on  a  bill  exhibiled  by  Ae  heir  Diereeobtaiiud 
tX  \sm  [of  the  ttioftfag^e]  will  be  binditig  («),  althdn^  the  ^dr,  6tfi</tfif  on 
executor  or  adminidtlrator  [)6f  the  tn<)rtgagee]  be  not  a  party ;  ^^^^^j^  tat^er'no 
for  if  the  executor  or  administrator  should  afterwards  come  P«*'y« 
against  the  heir  to  have  the  benefit  of  the  mortgage,  the  heir, 
ifl  case    the   knd   be   worth   mote   than    the   money,   ritay 
pay  him  the  money,  and  take  the  benefit  of  foreclosure  to 
hiniflelf  (m)» 

When  the  heir  of  the  mortgagee  had  fbteclosed  the  mort-  £k<  hm  in  thk 

gagor,  the  executor  of  the  mortgagee  being  no  party  (/) ;  upon  i^i^^  /or  ere- 

a  biU,  by  the  executor,  against  the  heir  of  the  mortgagee,  and  ^^^*^*^t^ 

agnimt  the  mortgagor,  the  land  was  decreed  to  the  executor,  money. 

<f)  CUHmh  y^Bowper,  3  V«rti.  66.         (0  Ghbe  et  Uz.  ▼.  Burl  of  OtrlUkf 
(h)  [See  tiw  awne  tew,  mu^  666,     ettfid  Hi  Clark»m  ▼.  Batpyerp  t  Vera; 


afrint611)^iblf,^in  Its  pt^Mot  reading,  it  speaks  of  the  executor  or  adminis-        p^  QQQ 
trator  of  the  mort|pigor  being  enttUed  to  receive  the  money.  continued, 

Bvtt  (bofigh  the  tftvtr  itiay  be  thus  slated,  yet  in  a  late  case  it  ^&s  considered    gxtepi  he  hm 
ritcetHtrif  by  th6  pn^8ent  Mastrr  iiff  the  Rolls  to  make  the  executor  of  a  mort-  reeehed  pnrt  •/ 
gagor  ar  party,  t^ftete  on  the  face  of  the  bill  it  appeared  that  he  had  been  in  ^^1%%^^ 
receipt  of  the  rdnns  and  proHfs  of  the  liiortgaged  premises,  and  had  paid  the  or  where  mort* 
Interest  and  part  of  the  principal.    The  executor  in  this  case  was  an  essential  f  <Vf  ^  of  free- 
plitty  to  the  Aceonnt  to  be  taken  of  what  was  due  on  the  mortgage.    The  bill  j^^i^  nroperty 
atitftipsted  this  tibjection,  and  stated  as  an  answer  to  it,  that  the  personal  together. 
rt^presentatiTe  tronfd  not  be  found.    That  was  negatived  by  the  answer.    The 
eteentot  was  shewn  to  be  living,  and  his  residence  pointed  out.    ''  The  bill 
^ffti  thiffefbre  defN:tive  in  this  purticnlar."    Per  Sir  Thomas  Phimer,  M.  R.  in 
CkoimotHeky  ▼.  Clinton,  i  Jac.  &  Walk.  1S5.     To  a  bill  which'  prays  a  sale 
iflmtead  of  a  foredodnre,  the  personal  as  well  as  the  real  representative  of  the 
mmrtgagor  mnst  be  a  party ;  for  it  is  requisite  to  shew  that  the  pef  sohid  estate 
has  been  applied  before  the  court  will  decree  the  real  estate  to  be  sold.    Daniel 
T*  SkipvUh,  8  Biro<  C.  C.  155.    FtU  v.  Brown,  ib.  276 ;  so  if  a  biQ  be  filed  by 
lUtaMtgagee  fno  thm  exeeuifon  ef  a  trust  fclr  sale  by  wa;-  of  mortgage,  the  per« 
sonal  repteseatatlve  of  the  mortgagor  wiH  be  a  requisite  party ;  for  if  the  per- 
80«<lMiviDg  the  tegal  title,  and  being  eompetent  to  sell,  will  have  the  assistance 
of  the  Gowt,  all  who  wte  iflteresCed  hi  the  resuH  of  the  sale  must  be  parties, 
tbttt  the  whole  of  their  claten  MMy  be  arraiiged  by  the  decree.    Chrietophers  v. 
S^mrket  S  Jac.  ik  Wslk,^  t«9.    A  f«riii  «b  this  sublet  will  be  found  in  the  Third 
VotaoMS    And  if'tkefe  be  oie  mortgage  of  freehold  and  leasehold  estates 
tffslbaf^  and  iht  morlgagor  dies,  both  bis  heir  and  ex^utor  will  be  necessary 
y«altel»  a  hiil  of  f^mtestuv.^  /Miss  t.  B^gmn,  Harr.  Cfa.  Prac.  30. 
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But  it  is  observable  that,  in  the  last  case,  the  heir  made  no 
offer  to  pay  the  mortgage-money  to  the  executor^  which  is  the 
basis  of  the  resolution  in  the  former  case  (n). 


Mortgagee's  (N)  It  may  be  proper  to  add  in  respect  of  the  mortgagee,  that  his  executor 

p^tvtTm^^  cannot  file  a  bill  to  redeem  or  be  foreclosed,  without  making  the  heir  of  the 
fvreelositre  by  mortgagee  a  party ;  for  if  the  mortgagor  should  redeem,  there  will  be  no  one 
his  execiUor,      before  the  court  from  whom  a  conveyance  of  the  legal  estate  can  be  taken. 

No  direct  aathority  can  be  found  for  this  position ;  but  it  was  evidently  acted 

on  in  Wood  v.  Williama,  the  case  next  cited. 

^Tnuiee  hming      Where,  on  a  bill  to  foreclose,  the  mortgage  was  stated  to  have  been  made 

^mrypiuiylo  ^y  ^^^'^^  *o  one  Holt,  but  that  he  was  only  a  trustee  for  the  plaintiff,  who 

foreclonre,         advanced  the  money,  and  that  Holt  had  executed  a  declaration  in  writing 

whereby  he  declared,  that  his  name  was  made  use  of  in  the  mortgage  deed  as 

a  trustee  for  the  plaintiff;  the  Vice-Chancellor  said  it  was  necessary  that  Holt 

the  trustee,  shonld  be  a  party  to  the  suit ;  for  it  was  Jiis  legal  estate  which  was 

to  be  protected  by  the  decree  of  foreclosure,  and  he  was  a  necessary  party  to 

an  immediate  re-conveyance,  if  the  defendant  should  redeem.     His  Honor 

therefore  ordered  the  cause  to  stand  over,  with  liberty  to  amend,  by  adding 

parties,  the  plaintiff  paying  the  costs  of  the  day.     Wood  v.  WiUiamSf  4  Madd. 

186 ;  et  vide  S.  L.  Carew  v.  Johnston,  t  Seh.  Si  Lef.  S95;  and  further,  as  to 

trustees,  ante,  vol.  i.  4()3,  n.  (R). 

Banhnpt.  mm-       if  the  mortgagor  become  bankrupt y  he  will  not  be  a  necessary  party  to  a  bill 

^TforeSJmrs?  ^^  foreclosure  by  the  mortgagee  ;  it  will  be  sufficient  if  the  assignees  are  before 

the  court.  Adams  v.  Holbrooke^  Harr.  Ch.  Pr.  30.  But  in  BaMridge  ▼.  Pinkotn, 

1  Buck.  B.  C.  135,  where  the  bill  was  for  a  foreclosure  against  the  assignees 

only,  without  the  bankrupt  being  ma((^  a  party  to  the  suit,  it  was  insisted,  that 

as  no  bargain  and  sale  of  the  bankrupt's  real  estate  had  been  made  to  the 

assignees  by  the  commissioners,  they  had  no  interest,  and  that  the  bill  could 

not,  consequently,  be  supported  for  want  of  equity  in  the  defendants.   On  the 

other  side  it  was  contended,  that  notwithstanding  the  bargain  and  sale  had  not 

been  executed,  yet,  as  the  assignees  had  a  right  to  call  upon  the  commissionen 

^  at  any  time  to  execute  it,  they  had  such  an  interest  as  might  be  the  subject  of 

foreclosure.    The  Master  of  the  Rolls  said,  tliat  if  the  assignees  had  ^not  any 

interest  in  the  estate,  the  mortgagee  could  not  perfect  his  title  by  foreclosing 

tliem  ;  but  Ihe  usual  decree  of  foreclosure  was  ultimately  pronounced,  which 

of  course  decided  against  the  necessity  of  making  the  twnkrapt  a  party.    lo 

a  late  case.  Sir  John  Leach,  V.  C.  went  folly  into  the  subject,  and  has  made 

ample  amends  for  tlie  loss  of  his  Honor's  judgment  in  Bainbridge  v,  Pinkoru. 

Though  no  bar*     The  case  alluded   to  was  exactly  similar  to  that  of  Bainbridgt  v.  Ptx&eni, 

^hasbun  JHude    *^'  snpra?  (.except  tliat  the  bankrupt  was   made  a  party  to   the  snit)— the 

from  commis-    simple  question  being,  whether,  on  a  bill  to  foreclose,  a  mortgage  of  a  copy* 

Monersto  asstg'  f^i^  estate,  made  by  a  person  who  afterwards  becomes  bankrupt,  and  whose 

r  971    1      c.i*^^^*  h^ye  not  been  assigned  to  his  assignee,  the  bankrupt  Is  a  necessary 

party  ?    The  Vice-Chancellor  said  it  laid  upon  the  plaintiff  (the  mortgagee) 

to  shew  that  in  some  way  in  which  the  suit  might  terminate,  U  was  necessaiy 

for  his  protection  that  the  bankrupt  should  be  a  party.    The  suit  must  termi- 
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« 

A  plea  of  a  decree  for  foreclosure  in  the  common  form,  with  Plea  rf  fore- 
an  averment  of  non-payment  of  the  .money,  ^c.  but  no  final  ^a^wSlr 
order  for  foreclosure ^  on  appeal  from  Lord  King,  was  held  ^•'('O- 

(fi)  [For  the  estate  does  not  lose  the      Tlwmpwh  v.  Grani,   4  Madd.  438.— 
quality  of  a  pledge  aotil  the  final  order      £d.] 
of  foreclosore  has  beeu  proDoooced. 


Date  either  in  redemption  or  foreclosure.  If  the  assignee,  being  the  sole  de- 
fendant, redeemed  the  plaintiff,  and  be  re-couveyed  the  estate  to  him,  it  .was 
not  alleged  that  the  absence  of  the  bankrupt  from  the  suit  could  be  a  preju- 
dice to  the  plaiutiff.  The  only  question  was,  whether  in  case  the  plaintiff 
obtained  a  decree  of  foreclosure  against  the  assignee  alone,  it  could  pr^udice 
the  plaintiff  that  the  bankrupt  was  not  made  a  party  to  the  suit  ?  It  was  true 
that  an  equity  of  redemption  was  au  interest  in  real  estate ;  and  it  might  be 
well  to  consider  the  general  question,  "whether  the  bankrupt  before  the  bar- 
gain and  sale  was  a  necessary  party  to  every  suit  in  which  the  plaintiff  asserted 
a  claim  upon  the  bankrupt's  real  estate  against  the  assignees  ?  The  real  estate 
of  the  bankrupt  was  not  formerly  taken  out  of  him  until  a  bargain  and  sale 
was  executed ;  but  the  effect  of  the  bankrupt  laws  was  immed^tely  to  Test 
the  real  estate  of  the  bankrupt  potentially,  though  not  formally,  in  the  assig- 
nees. They  could  call  for  the  formal  tranxier  at  their  pleasure,  and  the  real 
estate  of  the  bankrupt  was  as  much  bound  by  the  contracts  of  the  assignees 
before  the  bargain  and  sale  as  it  was  aAerwards.    Before  the  bargain  and  dmtraeUi^M' 

sale,  therefore,  all  beneficial  interest  was  out  of  tlie  bankrupt,  and  he  differed  ^gnees  b^ore 

6anraiii  mmI 
from  every  other  person  who  in  form  retained  a  legal  estate ;  he  had  no  power  ^^  Hndtiig-. 

of  affecting  that  estate ;  and  it  passed  from  him,  not  by  his  own  act,  but  by 
the  act  of  others,  and  without  his  will.  Having  thus  neither  interest  nor  power 
in  the  subject  of  the  suit,  which  required  to  be  bound  by  the  decree  of  the 
court,  it  was  difficult  to  conceive  any  principle  upon  which  he  could  be  con- 
sidered as  a  necessary  party.  If  it  were  said  there  was  a  possibility  that  the 
bankrupt  might  thereafter  acquire  tlie  property  of  his  real  estate  unconverted, 
hy  payment  of  twenty  shillings  in  the  pound  to  his  creditors,  the  answer  was, 
that  such  a  mere  possibility  was  not  an  interest  ^  and  that  in  tlie  mean  time  his 
estate  was  fully  represented  by  his  assignees,  and  be  was  bound  by  their  acts 
alone  out  of  court,  and  must  be  equally  bound  by  their  presence  alone  in 
court  Tliat  a  bankrupt  should  be  joined  as  a  party-defendant  to  every  bill 
filed  before  a  bargain  and  sale  respecting  his  real  estate,  would  be  equally 
vexatious  and  oppressive  to  the  plaintiff  and  to  the  bankrupt ;  to  the  plaintiff, 
because  the  expences  of  the  suit  would  be  increased  by  the  presence  of  a 
pArly  who  could  not  pay  him  costs  ;  and  to  the  bankrupt,  because  heVonld 
hive  no  means  of  defence,  and  no  interest  to  defend.  If,  however,  it  could 
be  generally  necessary,  tliat  in  a  question  respecting  his  real  estate,  the  bank- 
rupt should  be  a  party  before  the  bargain  and  sale,  it  would  not  follow  that 
he  must  be  a  party  to  a  bill  of  foreclosure.  After  a  mortgage  in  fee,  do  estate 
was  in  form  left  in  the  bankrupt.  The  equity  of  redemption  was  not  an  estate 
iMit  an  interest,  [see,  as  to  this,  ante,  vol.  i.  p.  25S,  in  noti$]  and  might  well 
i»e  pousidereiL  as  substantially  vested  u  the  assignees  before  a  bargain  and 
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not  to  lie  ^ood (m)  ;  for,  although«ach  plea  and  leiigthof  time 
Bright  be  a  good  defeaoe,  yet,  as  <a  plea^  k  could  not  atual 
for  want  of  a  final  order« 

(»)  SaUmuy.  £ir<,  9  Ym.  4S0. 


^— <b^^  M  ■'■< 


Aw^m  owi  Ml®-  WhateTer  therefore  might  be  the  case  with  respect  to  real  estate,  gene- 
M<e  noi  n€C€9'  njiy^  n  woold  be  difficult  to  estsbUsh  that  it  was  necessary  to  give  the  assig- 
^ieei  rigliTo  ^^^  ^  tide  to  redeem  against  the  mortgage,  that  thtsire  Shonld  be  a  bargahi 
rtdnm.  and  saleof  the  equity  of  redemption ;  and  MfU  more  diffitfttf C  fo  estabti^,  ilial 

if  tlie  estate  were  not  worth  redemptioii,  thet«  should  be  a  bargain  and  sale  in 

order  to  gitis  fbrce  to  a  decree  of  foreclosttre  ^gaUist  the  assignees,  or  to  a 

r^leasia  from  them  of  the  eqnlty  of  redemption.    Upon  the  whole  therefore  the 

learned  Judge  was  of  opbiidn,  that  althoagh  tliere  Witt  lio  bargain  and  sale,  a 

[  972  *  1     decfiee  of  ibreclosare  against  the  assignees  aloiie  conld  lit^Ver  be  impeached  by 

ReUate  t^eqm-  thebankmpt;  and  foither,  that  altlrougfa  tbere  weTfe  fto  bargain  and  sale,  the 

%m  tw^wuiUt'    *^"^*'''P^  ^"^^  "^^  impeach  a  release  of  the  eqtitty  of  redemption,  if  the 

flees  a/oa«  Mad-  assignees,  in  order  to  save  .the  expence  of  a  stfit  fdr  foreclosure,  should  thhik 

ta^oN  bank'      f^x  to  execute  silch  a  release.    Luiyd  ▼.  Laader,  5  Madd.  288. 

BaaUermpt  Aoe-       ^^  ^^®  abtfre  case  it  was  said,  that  the  bill  Charged  that  the  deeds  and 

ing  deeds,  noi   muniments  were  iu  possession  of  the  bankrupt,  and  prayed  a  delivery  of  them, 

lu^eaiy  party.  ^^  that  for  this  purpose  he  was  a  necessary  party.    But  the  Vice-Chanceflor 

over-ntled  that  objection,  observing,  that  though  the  him  charged  generally 

that  the  confederates  had  in  Ihelr  power  deeds  and  papers,  yet  this  could  not 

be  understood  as  making  a  charge  against  the  bankrupt  specially,  and  was 

rather  to  be  reftrred  to  a  possession  of  the  confederates,  according  to  their 

rii^ts  and  intefesfs.    5  Madd.  291. 

Sareiy  muti  he      ^^  reference  to  the  parties,  tt  is  further  observable,  tliat  a  bill  of  forecio* 

jiarty  to  6t7l     sore  against  one  of  two  mortgagors,  to  whom  an  entire  sum  has  been  lent,  will 

mtvSiM^mSli'  °^tlie  Without  bringing  both  of  them  before  the  court,  although  the  mortgage 

^  be  of  two  different  estates.    Siokee^w.  Cteadoa,  Bolls,  5d  December,  1790.    In 

this  case  there  was  a  mortgage  by  the  principal  of  one  estate,  and  a  mortgage 
by  the  surety  of  another,  as  a  collateral  security,  and  the  Master  of  the  Rolla 
d^ermined,  that  a  bill  of  foreciosure  against  the  principal  only  could  not  be 
sAstaitted  wtthont  making  the  other  mortgagor  a  party,  because  such  other 
nocncg^gnr  had  a  right  to  redeem  and  be  present  at  the  account^  to  prevent 
the  burthen  ultimately  falling  on  his  own  estate,  or  at  least  falling  upon  it  to 
a  larger  amount  than  the  first  estate  might  be  deficient  to  satisfy.  The  bill 
was  ordered  to  stand  over  for  want  of  parties.  From  Lord  Colchester^  MSS. 
cited  f  Bro%  C.  C.  fTS,  Belt's  edit.  n.  (1).  3  Swan.  150.  £t  vid^  infra,  p.  10X3, 
as  ta  foreclosing  a  mortgage  of  part  of  the  estate ;  add  ante,  vol.  I.  p.*539» 
n.  (2),  fbr  the  cases  on  the  necessity  of  redeeming  both  esjtates  or  neither. 
JLoMs*  A  lessee  may  redeem,  but  it  does  not  appear  that  he  is  a  necessary  party 

to  a  bfU  of  foreclosure,    for  the  parties  to  a  bill  of  redemption,  see  vol.  i. 
p.  «>f  to  405 ;  et  ante,  953. 
JvdgmenU  A.  judgment  creditor  prlor^  to  a  mortgage  ne^  not  make  a  subsequent  mort-» 

gagee  aparty  In  order  to  poistpomi  him,    SkeplUrd  v.  Geciane^,  3  Swu^n*  151. 


On  a  decree  tQ  fioeelofie  at  a  period  cctotain,  tbe  oomputa*  CotoNTor  m4 
lion  of  tiioe  nw^  1^  according  t»  calendar  monthfi»  and  not 
according  Xa  hwar  ones  (;?)• 

A  decree  to  fcureclose  tenant  in  tail  of  an  equky  of  redemp-  ^«cre«  nf/ort- 

tion,  will  bind  iii«  issuej  and  ako  thoae  m  remainder^  who  aie  nani  im  tuU, 

no  parties  to  the  morl^^age ;  because  the  eqiatj  of  redemption  remmiSer^mam 

U  a  right  set  up  anlj^  in  a  court  of  equity^  and  may  be  diere  (^)* 
extinguished. 

Thua  where,  in  May,  1613,  R*  on  his  marriage  with  D.  Ua  -"^  de€reeomU- 
wife,  settled  lands  on  himself  for  life,  remainder  to  D.  for  life,  binds  remain* 
remauider  to  the  heirs  male  of  hia  own  body,  and  then  died,  ^  ^ 

having  issue,  C.  his  first,  and  H.  bis  second  son  (y)*    D.,  his      [  973.  ] 

(x)  Amm^  Barn.  3t4.  &C.  i  Eq.         (y)  Rowcarritk  v.  Borfoii,  1  Ch.  Ca. 
Cju  Abr.  i05,  pi.  58.  ti7. 


CO)  This  is  analogous  to  tbe  rale  of  law,  that  a  tenant  in  tail  may  join  the   TVaoiif  in  itni 
hi  a  writ  of  right.    In  all  adverse  real  actions  the  tenant  in  tail  supports  represents  r<- 


the  rigbif  and  inUreeU  whieh  relate  to  the  inheritance,  an4  defends  for  those  ^'^'^'^der'nunu 
in  revcrskui  or  remaUidar,  as  wctt  as  for  the  interest  of  hipiself  and  his  issue* 
1  Pres.  Abst.  407. 

(P)  This  ancient  detennlnatiou  has  long  since  been  over-ruled ;  and  it  is  ForeriofNrv 

BOW  settled,  that  the  tenant  for  Hfe  and  person  having  the  next  vested  esUte  •««»»<  /Mai 

of  nhentiaee  shvold  be  parties  to  tbe  bill  of  feredoMire,*  as  also  anjr  mter-  remainder-mtm 

veoing  tenants  for  Mfe  whose  estatea  are  vested :  see  iofia,  F«974,  H  mq.  being  abroad. 

r  Q7*^a  1 

and  note  to  the  latter  page.  Tlie  only  case  where  a.  foreclosiite  will  be  do-  i  i^io  j 
cfred  sgainst  f  tenant  for  life  and  the  parties  before  tbe  court,  without  the 
remain der^fnen,  ts,  where  the  remainder  man  is  abroad.  But  then  such  fore- 
clMqre  wiU  noi  be.  final  ner  relieve  tlie  mortgagee  from  the  necessity  of  keep- 
it^  accounts.  Thus  in  Fishmkk  e.  I#«iir,  1  Cos,  41 U  a  bill  to  t>reclase  waa 
preferred  against  the  tenants  for  life,  and  some  incttmbraacers  under  the  will 
of  the  mortgagor  |^  but  the  tenant  in  tail  was  abroad  and  out  of  the  jnrisdic- 
tien ;  and  a  donbt  aros^,  whether  the  court  could  decree  a  foreclosure  without 
ihR^MMit  in  tail  bciof  made  a  party.  Sir  L.  Kenyen,  M.  R.,  said,  he  had 
looked  into  the  cases  which  he  tbenght  nmst  pfobabia  lo  bear  any  anatagy  ^  <^ 
present,  but  they  did  not  spply ;  that  it  was  not  like  the  case  of  parceners, 
for  there  you  might  proceed  to  summons  and  severance ;  yet  his  Honor  thought 
ha  aslght  make  the  decree  against  the  pasties  before  tbe  court ;  at  tlie  same 
tieit  he  anuld  not  eouceive  how  Itcoald  be  «verfh  tbe  plaintiff's  while  to  take 
SQcb  a  deccecu  In  the  comoion  case  a  lore ciDsure  waa  coaveoieat^  heeaoae  k. 
reUeved  the  mortgagee  from  keeping  an  account  of  the  rents  and  profits;  bat 
here  the  tenant  in  tail  might  compel  an  account  over  again  whenever  he  tliooght 
fit«  However,  if  the  plaintitf  chose  it,  his  Honor  would  decree  a  foreclosure 
sg9lo«t  the  pvfsent  dtfendanu }  and  the  U9ital  decree  vras  made. 
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widowy  married  with  G.>  and  they  entered  on  the  lands  in 
question  as  D.'s  jointure.  C,  the  son,  in  November,  1638, 
for  800/.  conveyed  these  lands  by  deed,  fine,  and  recovery,  to 
G.  and  his  heirs,  to  the  use  of  D.  for  life,  remainder  to  the 
use  of  C.  and  his  heirs,  till  he  failed  to  pay  several  sums, 
amounting  to  800/.  at  several  days,  and  after  default  of  pay- 
ment of  any  of  these  sums,  to  G.  and  his  heirs.  Afterwards, 
in  1639,  C.  on  his  own  marriacre,  settled  these  lands  on  him- 
self  for  life,  remainder  to  M.  his  wife  for  life,  remainder  to  his 
first  and  other  sons  in  tail,  remainder  to  H.  in  tail.  In  1650, 
G.,  with  the  consent  of  C,  assigned  his  estate,  which  was  for 
the  security  of  the  800/.,  arid  was  forfeited  to  B.  In  1656, 
B.  obtained  a  decree  to  foreclose,  unless  C.  paid  him  what  was 
due;  C.  died  without  issue  male;  D.  lived  till  1668;  then  H. 
exhibited  his  bill  to  redeem,  alleging  that  he,  being  no  party 
to  the  decree,  and  C.  but  tenant  for  life,  it  could  not  bind  Aim. 
•But  the  court  were  of  opinion,  that  H.  ought  not  to  be  ad- 
mitted  to  redeem ;  and  Lord  Chief  Justice  Hale  said,  he  was 
of  opinion,  that  there  was  no  colour  for  such  a  decree ;  that 
it  had  gone  far  enough,  and  that  he  would  go  no  farther  than 
precedents  in  the  matter  of  equity  of  redemption,  which  had 
too  much  favor  already ;  there  should  be  no  decree  for  H.  in 
respect  of  the  antiquity,  for  if  he  would  redeem,  he  must  come 
in  time.  It  was  but  just  to  foreclose  for  not  coming  in  time ; 
and  a  decree  to  foreclose  tenant  in  tail  should  bind  his  issue  in 
an  equity  of  redemption.  The  estate  moved  from  C.  to  B., 
[  974  ]  and  not  from  H. ;  and  C.  was  the  visible  possessor  and  owner. 
It  was  a  great  sore,  that  mortgagees  were  but  bailifis ;  and  the 
limitation  to  H.  was  but  voluntary,  so  his  pretence  was  not  to 
be  supported  against  a  purchaser,  for  so  a  mortgagee  was  (yy); 
here  the  purchase  was  made  absolute  by  the  decree,  and  if 
there  were  divers ,  remainder-men  of  the  equity,  there  would 
be  no  occasion  to  make  them  aU  parties. 

f 

ReUnu  nf  And  a  release  of  the  equity  of  redemption  by  tenant  in  tail, 

7em^ion  by'it'  ^^^^^  *  Subsequent  settlement,  after  a  decree  for  an  account 
nuHt  in  titU      and  foreclosure,  is  tantamount  to  an  absolute  foreclosure  by 

H/Zer  decree  'o        , 
account,  equal     Order. 
to  absolute  forC' 
closure  by  order, 

(yy)  [S.  L.  ante,  vol.  i.  page  381,  anil  9  Mod.  396.— £</.] 


OF  FORECLOSURE*  074  a 

Thus  (z),  where  H,,  being  seised  in  fee,  mortgaged  for  years, 
and  afterwards  in  1734  made  his  will^  and  devised  his  estate  to 
his  son  and  his  heirs^  subject  to  an  annuity  to  his  wife  for  life^ 
and  to  the  .incumbrances  upon  the  estate ;  and,  in  case  his  son 
should  die  without  issue,  to  be  divided  amongst  his  three 
daughters,  or  such  of  them  as  should  be  living  at  the  death 
of  his  son;  and  if  his  son  and  daughters  should  all  die  with- 
out issue,  then  to  his  wife  for  life,  remainder  to  his  own  right 
heirs.  A  bill  was  brought  by  P.  as  assignee  of  the  original 
mortgagee,  against  the  widow  of  the  mortgagor,  and  her  son^ 
wtio  was  then  an  infant,  to  foreclose  the  equity  of  redemption ; 
but  the  daughters  were  not  made  parties.  In  1746,  the  cause 
was  heard,  and  a  decree  made  for  an  account  and  foreclosure^ 
unless  redeemed  by  the  mother  or  son.  The  account  was 
tali;^n  before  the  Master,  and  the  time  for  redemption  being 
several  times  enlarged,  and  at  last  elapsed,  the  son,  having  . 
attained  twenty-one,  released  the  equity  of  redemption ;  so 
that  the  foreclosure  was  not  made  absolute  against  him,  but 
was  made  absolute  against  the  wife.  The  son  afterwards  died 
without  issue,  and  R.,  having  bought  the  daughter's  interest 
for  a  trifle,  in  1765,  filed  a  bill  to  redeem.  But  the  Lord 
Chancellor  was  clearly  of  opinion,  that  P.  was  not  entitled  to 
redemption.  T/tai  the  first  tenant  in  tail  being  a  party  to  the  FM  temmi  im 
foreclosure  was  sufficient.  That  he  sustained  the  interest  of  i^i  rf  fortd^ 
every  body,  and  those  in  remainder  were  considered  (m  cyphers.  **''*»  "#««"• 
That  it  would  be  very  inconvenient  if  the  remainder-men  were 
necessary  to  he  parties.  There  might  never  be  an  absolute 
foreclosure.  The  account  would  be  endless,  and  the  foreclo- 
sure would  be  open  to  every  contingent  remainder-man.  That 
nobody  would  lend  money  upon  such  terms.  That  the  release, 
in  this  case,  was  equal  to  an  absolute  foreclosure  by  order.  [  975  ] 
That  the  accounts  were  taken,  and  the  time  for  redemption 
elapsed,  and  that  this  case  was  not  so  strong  as  that  of 
Roscarrick  v.  Barton  (a).  , 

But  it  was  observed,  in  the  preceding  case,  that  the  length 
of  time  elapsed  after  the  receipt  and  foreclosure  was  an  addi- 
tional circumstance  against  the  relief  prayed,    and  that  the 

(?)  Reymeldsan  ▼.  Perkiiu,  Amb.  Rep.  54.        («)  1  Ch.  Ca.  ti7,  ante,  973,  ^ 


M 
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t^T  a  ttiOiBf  and  was  tirjtng  an  coip^rimenf** 

TfliMt  /or  2(r«      But)  altkdugh  in  stich  case^  whote  thefe  »  a  cl?ftr  teHaney 
^  nejeTvested  1^  ^^^^  thera-  ifl  DO  oeeaeien  fof  the  remauMter^fnaii-'^  hdttg  ^ 
wJ^e'^JcM-    P*"^  ^^  ^  ^^*  ^  fcfocloBttrfr  (A),  yefr  if  ftere  be  an  esq^aresa^ 
•ary|Kirti<«(Q).  estate  foT  fife  [^UMt-  it  TemBttBB  dottbtfbl  whether  that  perscm  be 

(6)  Suttim  ▼.  Stmie^  %  Atk.  101. 


TrmHeei  to  pre-  (O) -fkit^  in  tto  iititMica  otf  t  jfKktMttteflibi^  MaUi  ttctote  tlM  ttittttit 
raMrRdfrtf^C-  to  pwMrv^ft  coatiageiil  rmntodMS  who.  haiv«  iioi«$UitM  of  inlMHtaBoe  Iwft 
ttuary  jmrtieB  merely  vested  estates  descendible  to  heirs  during  the  llfo  of  the  particnlar 
to  Ml  qf  fort'  tenant;  but  it  is  apprehended  that  such  tmsteeswiUbe  necessary  parties  be- 

ivnB  tli6'  blrdf  *  of  issue,  and  whHM  it  mnains  nMertahi  hr  wbon  the  next  re- 
aaiiader  ^ft  vest^  aad  pcriapa  till  fbe  arHira^.ofrioah  iiMe  ta  Hie  4Q|I  4tf 
U(t|^-one,.i«hao.theif  olRc^  vjrtttaQy  detfvn&netf^  thaw  iMln§  tlwan«  contki* 
Kent  remainder  to  support,  and  it  may  be  contended,  that  they  will  be  neces- 
sary parties  in  every  event;  fdr,  that  snpposing  the  tenant  for  life  to  commit 
ft'flnrfetfm^  of  hf»  Hfe  interest,  the  tfstlite  of  tlte  trustees  or  their  heirf  wSl 
lBMMdteielf;r«aia  paasessloa,  wMchf  nvould  ba  ouMtaadbiir  if  lh»y  w«te  aoc 
pacsMmtty  foNctased^  beeiilcs  trasta«s  to  pnastirve  eontinafnt  reBHdttdeM,  nay 
vedeen  for  the  benlfit  of  those  whose  estate  and  mterest  they  are  appointed 
to  support,  provided  the  tenant  for  life  neglects  or  refuses  to  exercise  equity 
of  redemption ;  wfiiclr,  on  prindtrle,  should  decide  the  qnestlob  hi  th«  aAnn- 
aikie  ^  «idr^  Uatt  tmstec*,  ta  pias>»s»  conthtgont  remainders,  wUI  In  every 
ewnty  be  necaastry  pattiea  le  a  bfll  of  foreclt^sere.  Th^  Bfaater  of  tbt  Roilft 
in  the  great  case  of  CholiMndeley  ▼•  CtbUamf  (t?  Jac.  Sc  Walk.  135,)  was 
of  this  opinion.  He  said  it  was  sufficient  to  bring  before  tlie  court  the  tmsi- 
teer,  and  the  person  in  €88i  entitted  to  the  iint  vested  estate  of  inheritance ; 
Hear  wfte  lad  centlingra*  iatewslft  were  not  neeessary  ^ties ;  and  Lortf 
HiPda^Bke  oeniidared  IW  tibt  t  eitaMMed  tola  iaHopMna  v.  UtpMm,  thm 
oitedi  qnod  tide. 
Tnuieti  tdprt'      In  out  ca^e  trustees  to  preserve  contingent  remainders  in.  a  marriage  settle- 

urveeontvffent  nient,  there  being  no  issue,  were  decreed  to  jom  in  a  sale  where  a  foiedosure 

reiiaMtas  tie*  \  e  '  ^ 

ereedYojoim  ta  ^^*^  tlirealened.    lir  the  caseatloded  to,  8.  made  a  mortgage  of  the  lands  in' 

Mfe,  there  be-  fMafaiforthe  term  of  iooayeacs,.to  seenve  taOOt.  aadiaterast,  aadafter- 
a^ntenwMrB  ^^*^  *^^  ^  maniage,  settled  the  lands  in  mortgage  to  the  use  of  hiassetf 
CM  foreclenre  ^^^  l>^^»  with  remainder  to  the  nse  of  trustees  during  his  own  life  to  support 
tkretUtned.  contingent  remainders,  with  remainder  to  his  wife  for  life,  with  remainder  to 

his  first  and  other  sons  in  tail,  with  nltimate  remainder  to  his  own  right  heirs, 
iai^anwing-  ao>is<iMi,t>ftitled>ta^seil^ttt#  ItedatoP;,  wio' bfroiigllt  his  MA  in 
e^itlaft  aad  set  ent*  the^fbv^gatiig  nNitters.|.  smtini^  else  ttet  th»^tr«leee  rafliscd 
to  join^  that  the  mortgagee  threatened  to  enter,  and  prayed  a  specific  exe* 
cation  of  the  agreement,  and  that  the  trustees  might  be  decreed  to  join  in  the 
conveyance.  S.  and  his  wife,  by  answer  recited  the  settlement,  and  said  that 
they  bid  been  married  six  [ten]  years,  [Reg.  Lib.]  and  had  no  issue,  and  ceo- 
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Ml  fdio  rtaniiit  in  teili}  tb^  MvaindeMnflp  [wh«  hw  ibe  ftrst 
Tested  estate  of  inheritaDce  J  ought  to  he  a  party. 
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fttstfl  tile  contraoewttfrP.,  and  that  ttie^r  were  witlfng  to  perfbrm  U.  The 
traatves  expressed  their  wtKlnjE^iiess  to  do  as  the  court  should  direct,  being  ^ 
iMvertheleas  bideamlfied.  For  1^.,  it  was  insisted,  that  the  settlenient  being 
MMy  of  tan  equity  of  redeaiptioo,  the  mortgagee  was  not  bound  thereby, 
b«r  might  not  onty  enter,  bnt  foreclose,  wliich  would  bind,  thoogh  there 
shoald'  be  issoe  after  wai  da  bom ;  and  that  the  Itasband  and  wife  not  being 
•bke*  tt»  redieem,  a  sale  was  absolutely-  necessary,  otherwise  the  benefit  of  re- 
tfamptiOB  would  be  lost  as  well  to  the  husband  and  wift  as  also  to  the  issue,  Ih 
•aat>  there  sbovid  be  any.  The  Bfaster  of  the  Rolls  decreed  the  trastees  to 
|oi»  fai  the  sale,  and  to  be  indemnified,  the  settlement-  being  only  of  an  equity 
of'  reAmption,  and*  the  wHb  being'  in  court  and  examined  whether  she  freely 
conaealed  therennto  or  not— ^  The  decree  is  se,**  adds  Mr.  Ralthby,  notefr), 
***b«t  thefe  la  no  reason  stated,  except  that  the  prembea  appear  to  be  of  small 
valae.    Reg.  Elb.  1699;  B.  fiol.  54;"    PUtitv.  SpHgg^  »Tem.  909* 

As  ta  tlie  possibHfty  oTlMtte  being  extinct,  a  court  oflhwwill  net  presume  Effect  tf  fri- 
thia  fact*  until  the  death  of  one  of  the  parties ;  bet  there  are  instances  where  ^^^^^^L^ 
»  court  oTeqeity  has  exercised  a  discretionary  power  over  trustees  tor  pre-  nbilUy  of  issat 
aervhig  coetiagent'  remaliidera,  and-  directed  them  to  convey  and  even  to  join  ^  extinei, 
laitii  the  tenant  IbrHfe  in  barring  the  subsequent  contingent  Kmltntions,  on^  the 
paiiMinp<io»  that  die  parties  will  not  Jmve  any  childten.    Thfo,  however,  has 
•aily  happened  under  peenNar  ciretimstances ;  eitter  of  pressure  to  discharge 
Inonaahrancas  prior  to  the  oettleBMat ;  or  hi- Aver  of  credtters  where  the  set- 
tlonMiitwaft  voluntary}  or  ibrthe  advantage .  of  the  persons  who  were  the 
first  objects  of  the  settlement,  as  to  enable  the  first  son,  dec.  to  con  tract  eh 
adaaoiageoaa  aaarriage.    BirtI;  Pvane,  d04«    NevertheDMs,  in  Dtim  v.  IFeM, 
1  Vans.  lai.    &  G.  1.  Eq.  Ca,  Mr;  S8ff»  pT.  5,  where  the  husband  and  wifi^, 
after  being  marrieii  twebrt  yearrwMiont  hevhig  any  Issne,  fileda  blH  against 
the  tmstee,  that  they  might  be  enabled  to  sell*  part  of  the  land  lor  paymewt  of 
dahts^  Lord  Keeper  jQaildlhrd  aaid,  he  did  not  knew  how  to  makesucha  de>- 
on%  fof  he  had  known  whaie  paople  had  been  married  near  twentgpyenrt 
tRilhmitiasna^  asi  after  had  ehlldrsn;  though  at  the  plafattUI'V  importanltjr, 
he  gaae  time  to  attend:  Mm  with  ptecedi«l«.— The  Jarisdlotleft  of  the  eeortio 
daarciae.ita  diae»tion  u».  Hiese  cases  has  never  beendoebtad-;  but  «h»  taak^ef 
dodncl«9  fiKom.the  ceitflicling  case*  the  ttae  prinoiple  of  deeislon)  haabeen 
ttrfmad  by  an  eminent  jadge  to liegraatarihaii he  had  abHillaa mtH  to exe* 
ent0»  ite  the  ohtarvAtiona  of  my  iJirdSidaa,  in  BSm9$  v«  PftrMns,  iVeft^  Sf 
Mot^A^u    Bat  to  ff«tar%. 

'Sim  i»lafmetMale> twiatsfise  life  ihonld  beimvtlea.te  mbOl'Of  foradaeare)  intemedkie 
ia.9fdaf  ta  give  Ompi  m  oppeituaity^  of  radsamuig,    Thi»  was  jlecided  in-Oarv^  temmU  /ar  life 
V. S(/iskffii€f.t Dew Pai.  H§f^lbi.SXL  oeothstipi^sts, ante, voL  i. 54^  ta rniHa; ^^^  ^  ^^^^ 
The  eaaa^ wift  thit :— -TChe  moilpigor  daaised  ii»  aqai^  of  redtmpthwi  to  A.  for 
lilet.  with  lemaiader  te  B.  Huriife,  witJi  reanlnder .  te  MS'first  and  other  sons  i» 
tailimaie^  with  remaMer  to  C  forllfe^  with  reaMiader  te  Ait  fint  aadoth^r 
•en*,  hn. tail  maliB,.  with  feawiinder  taX}.  for  life,,  with  ramaiader  te  B.  forlM^/ 
with  remainder  to  hU   first  and  other  sons  in  tail-  male,   with  remaindei* 
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p«rf y  inam-        If  there '  be  ~  many  incumbrancers^  some  of  whom  aie  not 

brtmcer$  boiaid*  , 


ii^et,  A.  died  soon  after  the  testator,  and  B.  died  in  bis  life-time  (widiont  sons, 
as  it  is  presumed,  bat  tliat  fact  does  not  appear  on  the  report),  ipHiereby  tiie 
remainder  to'C.  fell  into  possession.  C.  was  a  minor,  and  one  F.  obtained  letters 
of  gnardianship  of  his  person  and  estates.  In  1731,  the  mortgagee  filed  a  bill 
of  foreclosure  in  the  Irish  Court  of  Exchequer  against  C.  the  minor,  and  the 
executors  of  the  testator ;  to  which  bill  the  minor,  by  his  guardian,  put  in  aa 
answer ;  and  in  1735  a  decree  was  pronounced  (according  to  the  nsoal  mode 
of  executing  a  foreclosure  in  li^land)  that  the  equity  of  redemption  should  be 
foreclosed,  that  the  estate  should  be  sold,  the  mortgagee  paid  bis  money,  the 
surplus  returned  to  the  defendants,  and  that  all  proper  parties  should  Join  in 
the  conveyance.  The  final  decree  was  pronounced  in  1733,  at  which  time  Dw 
and  E.,  the  remainder-men  for  life,  were  both  living,  but  nether  of  them  wen 
made  parties  to  the  foreclosure.  In  1746,  soon  after  C.  became  of  age,  tira 
decree  was  revived  and  the  mortgaged  estates  put  |ip  to  sale  by  the  Deputy 
•  Remembrancer,  and  were,  in  pursuance  of  a  previous  arrangement  between  C« 

and  his  agent,  bought  in  at  considerably  less  than  their  value ;  but  they  were 
afterwards  sold  to  three  different  persons,  two  of  whom,  if  not  all  three,  were 
cognizant  of  the  will,  and  of  the  manner  of  obtaining  the  decree  of  fore- 
closure; but  they  had  suffered  recoveries,  apparently  for  the  purpose  of 
strengthening  their  titles.  C.  died  in  1796  [nithont  sons,]  and  in  the  same 
year  a  son  of  £.,  who  was  the  next  remainder-man  In  tail,  filed  his  bill  against 
[  d77  *  ]  the  mortgagee  and  purchasers  for  redemption,  which  bill  Lord  Clare,  C.  dis- 
missed with  costs  as  to  the  purchasers,  probably  on  account  of  the  recoveries 
and  length  of  time  (fifty  years);,  but  directed  it  to  stand  over  as  to  the  mort« 
gagees. 
FwteUnare  The  cause  came  on  for  further  directions  in  November,  1803,  before  Lord 

f^^lS^  '^"^  Redesdale,  who  pronounced  a  decree,  declaring,  '*  That  as  none  of  the  per. 
tm^ng  an  ^^^  ^o  being,  and  entitled  to  remainder,  were  made  parties  to  the  proceedings 
TemaMer-man.  in  the  cause  in  the  Exchequer,  although  tlie  parties  to  such  cause  had  notice 
of  the  mortgagor's  will,  the  same  being  set  forth  in  the  pleadings ;  and  as  the 
said  minor  was  tenant  for  life  only  of  the  estates  under  such  will,  the  proceed- 
ings in  that  cause  did  not  in  any  manner  bind  the  rights  of  the  parties  entided 
to  estates  in  remainder,  and  such  proceedings  were  on  the  face  of  them  eiro* 
neons,  and  wanting  the  necessary  parties  to  give  theni  force  and  effect,  «nd 

» 

that  the  same,  under  the  circumstances,  ought  to  be  deemed  fraudulent,  coW 
lusive,  and  void,  as  against  the  plaintiff,  and  all  persons  entitled  in  remainder^ 
under  the  mortgagor's  will.''  The  decree  then  ordered,  that  the  legal  estate 
in  all  the  mortgaged  lands  should  be  re -conveyed  to  the  plaintiff,  except  those 
•  sold  to  two  oi  the  purchasers,  the  decree  of  dismissal  as  to  them  having  been 
enrolled,  and  sk  not  capable  of  being  re*heard  in  the  court  belbw.  To  reverse' 
this  decree  as  to  one  of  the  purchasers  who  had  cl^r  notice  of  the  fraud,  an' 
appeal  was  lodged  by  the  remainder-man  In  tail,  in  the  English  House  of* 
Lords.  It  was  there  contended,  that  C,  the  minor,  could  not  pass  any  thing 
more  than  his  life  interest  in  the^  ^lortgaged  premises  ;  and  that  nothing  in  the' 
transaction  ought  to  be  permitted  to  injure  the  appellant,  or  to  deprive  him 
qf  his  just  rights. 

Lord 
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made  {MrtieB  to  a  biU  to  foreclose  (e),  the  plamtifl^  in  the 

(c)  Jhmper  ▼.  JejuAng^  S  Vera.  518.      parties  to  a  bill  of  forecloture,  in  re* 
[et  vide  infkv,  969,  note  (C),  lor  far-      spcct  of  tbe  incumbrancers.— £if.] 
tber  obaer? ations  on   the  neceiaary 


Lord  Redesdaley  in  the  English  House  of  Lords,  observed,  that  the  caose   Jwigmeni  tn 

was  carried  on  \A  snch  a  way  in  the  courts  below,  as  to  leave  the  Judges  in  the   ^^  ▼•  Stwh* 

belief  thatC,  the  minor,  was  the  absolute  owner;  and  that  the  decree  of  ' 

foreclosure  was  pronounced,  and  the  surplus  of  the  purchase-money  ordered 

to  be  paid  to  the  said  C.  under  that  impression.    It  was  impossible  not  to  tee 

that  there  was  in  conrse  of  the  proceedings  the  most  cautions  suppression 

of  facts  with  which  the  court  ought  to  have  been  made  acquainted*    The  sun  . 

too  which  should  have  been  paid  out  of  the  estates,  so  as  to  affect  the  interest 

of  the  remainder-man,  was  the  original  amount  of  the  mortgage  money  only, 

tbe  inUrai  ought  to  have  been  kept  down  by  tbe  tenant  for  life,  and  such 

should  have  been  tbe  directions  of  the  court    And  as  to  the  other  purchaser  Person  knimg 

against  whom  the  decree  of  dismissal  was  permitted  to  remain  undisturbed,  J^^^JSj 

on  the  ground  diat  he  had  no  actual  notice  of  tbe  fraud.  Lord  Redesdale  y^nnMf^yrfwwfrf 

thought  it  very  doubtful,  whether  a  purchaser  for  valuable  consideration  under  ^  kMm  i$. 

a  decree  of  the  court  fraudulently  obtained,  though  ignorant  of  the  frauds 

could  protect  himself,  when  tbe  fraud  appeared  on  the  face  of  tbe  proceed* 

ings.  Another  objection,  his  Lordship  said,  was,  that  the  proper  conrse  would 

have  been  to  file  a  bill  in  the  Exchequer,  to  set  aside  the  decree  on  the  ground 

of  fraud.    The  answer  to  that  was,  that  the  decree  neither  did  nor  oonld  bind 

the  remainder-man  at  all,  but  only  the  tenant  for  life.    The  clearest  tide  could 

not  be  used  by  a  person  cognizant  of  any  fraud  affecting  it ;  and  by  the  register 

statute  even  a  registered  deed  could  not  be  used  against  an  unregistered  deed, 

if  the  person  In  whose  favor  the  registered  one  was  made  knew  of  the  prior 

unregistered  deed.    [S.  L.  n.  (P),  ante,  6t6].    His  Lordship  then  concluded 

with  the  remarks  mentbned  in  a  fonnerpage,  ante,  voUL  549,  immliB,  Lord  JjUtti  gtiural 

Eldoa  said,  that  on  the  best  consideratioobe  could  give  the  subject,  be  had  no  rule  a»  U  jmt- 

tu»  to  /orcrii 
doubt  but  the  decree  fai  the  Exchequer  did  not  bind  the  remainder^man,  for  it 


vras  clear  suitable  law,  that  <a  ertfer  t»  melee  a  foneUmart  inJid  agaimt  att 

cUammt$f  kt  wAo  had  ik§  JInt  estate  ^  iaAerttanee  mutt  ba  brought  hrfwn  the 

aaurtf  ami  even  tkeup  tka  tntenudiote  remuhuler-uuu  for  IV^  ought  to  bi  brought 

brfore  iho  court f  to  ghe  thorn  au  opporhadty  i(f  puffing  off  the  mortgage  \f  they 

thought  proper,    A  bill  of  review  in  the  Exchequer,  to  set  a^de  its  decree,       r  ffjg  1 

could  not  have  answered  the  purpose  of  the  appellant,  for  as  to  him  this 

fraudulent  decree  was  an  absolute  nullity.     And  as  to  the  lapse  of  time,  Jequieeceuce  ui 

Lord  Eldon    thought   the  appeUant  had  sned  in  proper   time,  unless  he  ^^^  biudiogf 

had,  given   such  encouragement  to  the  respondents  (to  make  tlyem  believo 

themselves  secure,   and  had   induced  them  to  improve   and  dea)  with  the 

property  as  if  it  had  been  securely  their  own,)  as  would  make  it  a  fraud  in 

him  to  prosecute  the  present  chdm.    [See  further  as  to  this,  ante,  vol.  i.  497, 

n.  (H).    This  had  been  alleged  by  the  respondents,  and  was  the  only  material 

point  on  which  his  noble  friend  had  not  toacbed.    Lord  Eldon  was  of  opinion, 

Vol.  n.  MM 
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brought  before  the  court. 


mm^^^^i^^m^mmm^^^immmmmm^immif^mm^^^a^mmmm^mmm* 


howeTer,  diat  there  was  no  foandation  in  the  case,  for  any  ohjection  on  that 
groaad.   The  judgmeDt  of  Lord  Cl^e  was  then  revened,  1  Dow  P.  C  Si. 

The  conclusion  from  these  cases  is,  (what  indeed  it  is  ahnost  needless  to 

draw,)  that  the  mortgagor  cannot  hy  envdopfaig  the  equity  of  redemption  in 

a  deep  line  of  fiitore  and  contingent  limitations,  disappofait  or  postpone  flie 

mortgagee  of  his  hnmedkte  remedy  by  foreclosnre. 

Mortgagor  €»€'      Another  late  ease  on  the  sntject  of  fraad  and  oonuion,  in  reference  to  the 

tiond'!^?^Md   V^'  '^^  ^®  ^^  ®^  foreclosure,  may  1>e  properly  added  here.    The  mortgagor 

U  €^erwirdM      >ft®'  ^  b>d  executed  a  mortgage  to  the  plaintiff,  couTcyed  his  equity  of  re- 

declared  brnk-  demption  to  trustees,  upon  trust  to  sell  for  tlie  payment  of  his  debts.    Two 

/mkoiure         ^^"  ufter,  he  became  banVrapt,  and  the  assignees,  concelflng  that  some 

aguiiut  atiig'    act  of  Inuikmptcy  had  been  committed  prior  to  the  trust  deeds,  or  that  the 

mUin^^'f  ^^^^^  ^  ^''^^  ^®^*  ^'^  ^  ^^^^^  *°  *^*  ^^  bankruptcy,  filed  a  bBl  Ui  the 
d^e^  set  qridf  Exchequer,  for  the  purpose  of  having  them  cancelled,  and  to  restrain  the 
oad  WMigQg$$  trustees  from  proceeding  for  recovery  of  the  rents.  In  this  suit  they  obtahKd 
CMtrgya  wUh     ni^  common  injunction  for  want  of  an  answer,  which,  on  the  answer  coming 

in,  was  dissolved,  and  it  did  not  appear  that  any  fkrther  proceedings  had  beea 
taken.  The  mortgagee  then  filed  a  liill  of  foreclosure  against  the  assignees, 
'  as  the  persons  entitled  to  the  equity  of  redemption,  not  noticing  the  trust 
deeds.  In  the  progress  of  this  suit  a  verbal  agreement  was  entered  into  be- 
tween the  solicitors  of  the  mortgagee  and  of  the  assignees,  tliat  a  decree  of 
foreclosnre  should  be  suffered  to  pass ;  that  a  sufllcient  part  of  the  mortgaged 
-  premises  should  then  be  sold,  to  pay  what  was  due  on  the  mortgage,  and  that 
the  remidnder  should  be  given  up  to  the  assignees.  In  consequence  of  this 
'  agreement,  a  final  decree  of  foreclosure  against  the  assignees  was  obtained  In 
April,  1813.  The  answer  of  die  assignees  was  taken  without  oath.  The  blU 
in  the  present  suit  was  filed  in  May,  1813,  by  die  trustees  of  the  compositioii 
deed,  praying  that  the  decree  of  foreclosure  might  be  declared  void,  and  that 
the  plaintift  might  be  admitted  to  redeem.  It  also  stated,  tint  the  mortgagee 
had  collusively  permitted  the  assignees  te  receive  the  rents  of  the  mortgaged 
premises,  and  prayed  that  he  might  be  charged  in  account  vrlth  'these  sums. 
At  the  hearing,  the  counsel  for  tiie  mortgagee  gave  up  the  question  as  to  the 
plaintiff's  right  to  redeem,  and  contended  merely  against  being  charged  with 
costs.  He  said,  tiiat  the  mortgagee's  reason  for  not  joining  the  present  plain- 
tiffs in  his  former  suit  was,  that  he  conceived  their  deed  to  be  void ;  and 
though  he  was  misadvised  in  this,  the  court  would  not  go  so  far  as  to  give  costs 
against  a  mortgagee,  merely  from  his  having  proceeded  by  mistake  and  having 
made  an  erroneous  defence.  The  Master  of  the  Rolls  observed,  that  the  de* 
fendant's  counsel  had  very  properly  admitted  what  had  reduced  the  case  to 
tlie  only  real  question,  that  of  costs.  It  vras  said,  indeed,  that  the  mortgagee 
thought  the  trust  deed  void,  but  if  he  had  entertained  that  opinion,  what  in- 
jury would  it  have  done  him  to  have  made  the  trustees  parties^  and  so  to  have 
given  them  at  least  an  opportunity  of  agitating  the  question  ?  But  it  was  dear 
that  it  was  not  a  mistake;  if  so,  how  was  it  that  he  insisted  on  the  decree  hi 
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But  thoit  [ifiitambniAces  Wbo  Are]  not  parties  to  the  suit  SmI  tentt  </ 
mi  be  bound  by  such  deczosi  [and  they  will  be  allowed  to  not  ptaiie${dd). 
xndeom  after  ihe  forecbsure  has  been  signed  and  enrolled]  {d). 
Thus,  where  R.  mprtgaged  his  estate  to  S.  for  99  years,  to  P4 
for  40  yeorsf  iben  to  T«,  the  pkintiflrs  husband,  for  150(ML 
and  afterwards  toB.;  B.  broughtin  the  two  first  mortgages; 
then  die  pkintiffy  admbistratori  dmrinde  ndnore  mMe,  exU* 
bited  a  biH  agahistR*  andB.,  setting  &rth  a  litle^  to  dkcover 
the  defisndant*8  title  and  redeem ;  to  which  the  defendant  an« 
iweredi  but  no  fiutber  proceedings  were  had  by  the  plaintiff* 
B*  had  notice  of  the  plaintiff's  title  1  then  B.  notwithstanding 
exhibited  a  bill  against  R«  alone,  to  redeem  or  be  preduded, 
and  obtained  a  decree ;  during  all  thb  thne  R^  was  in  peases^. 
sioB.  After  preclusion  of  the  defendants  of  the  last  bSl,  C« 
brought  B/s  interest  and  then  the  plaintiff,  the  widow  of  T* 
brought  a  faiD  to  redeem,  to  which  C.  pleaded  his  purchase  and 

(d)  Skamm  ▼.  Cor,  3  Ch.  Rep.  84.  (<U)  [Provided  the  mortgagee  fore« 
&  C.  NelB.  Rep.  71.  [8  Freeoi.  Ch.  doeing,  have  notice  of  their  liens 
Ca.  X^^Ed.'i  8emb.  infra,  909.— fitf.] 


hb  answers  ?  He  might  have  discorered  his  error  before  he  had  persevered 
in  U  to  ten  years.  He  negatived  thefar  tight  to  redeem,  setting  op  as  a  bar 
ta  then,  the  deetoa  of  forcdosurv  Ibaa  wnrngMy  obfalscid.  It  was  hupos- 
Bible  to  cjtense  him  on  the  gromd  of  mistake*  What  BMtivo  he  may  hthre  had 
to  act  in  fiiTor  of  the  assignees,  and  to  consider  them  as  alone  entitled  to  re* 
deem,  did  not  appear.  Bat  If  a  party  would  thns  conduct  hhnself,  what  was  to 
be  the  consequence  ?  It  was  rightly  admitted,  that  he  could  not  have  tlie  benefit 
of  Um  deciiat  of  Sitealosara ;  of  eoatae,  it  eonMnot  bind  the  plaintiffs,  who 
were  wiUUly  omittMl  to  be  made  partias  to  it ;  aor  could  U  bind  the  credilora 
claiming  under  the  deed,  and  he  could  not  be  mOowtd  io  Utek  to  Ais  mortg0g§ 
dehi  the  cotla  ke  maumd  by  ikti  procudmff  as  tigmtist  tkate  wh»  wen  entUUd  to 
nium.  As  to  so  mnch  of  the  salt,  therefore,  in  which  the  plaintiff's  right  to 
redemption  was  controverted  on  the  ground  of  the  foreclosure,  and  idl  the 
evidence  rendered  necessary  by  that  resistance  on  the  part  of  the  defendantf 
he  (being  wrong  in  it)  ought  to  pi^.  Beyond  that,  however,  he  was  not  bound 
to  pay ;  he  was  entitled  to  receive  his  costs,  as  to  so  mnch  of  the  suit  as  was 
accessary  for  the  redemption.  And  one  of  the  defendants  (the  assignee  of  Bttte^sUtfeS' 
the  bankrupt)  having  been  examined  as  a  witness  on  the  part  of  the  phuntiff,  omiMiMgdtfeMl^ 
iaprov«tbe  fraed  of  ihe  other  dellHidanty  his  Honor  deetarad,  that  hUeoats  i^i^'^"^^ 
should  bo  bora9  by  tbe  plaintiff,  for  it  was  principally  by  this  evidence  that  mnigiigor, 
he  obtninei}  1^  decree  kt  hfo  favor,  and  th&  expeifce  of  examining  ttiis  wit- 
ness wis  not  a  necessary  result  of  the  former  conclusion.  The  decree  was 
aaeoieteg^.  9ivwy  v.  IVMuM,  1  Jac.  &  Walk.  197.  &  C.  infra^  page  994, 
11  th  section  of  note  there. 
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the  equity  of  'redemption  barred.  Upon  this  state  of  the 
case,  the  question  was,  whether  B.  should  have  made  the  now 
pbuntiiF  party  to  his  bill  to  foreclose,  and  whether  she  ought 
not  to  be  let  in  to  redeem  ?  The  Lord  Keeper  declared,,  that 
the  case  was  to  be  judged  by  comparing  them  on  both  sides, 
and  so  choosing  the  least  inconvenient ;  that  it  was  extremely 
mischieTOus  to  the  mortgagee,  to  make  all  persons  that  had 
interest  parties ;  for  by  that  every  mortgagee,  in  case  of  several 
mortgages,  would  be  continually  a  baiM^  and  his  work  never 
at  an  end ;  but  that,  on  the  other  hand,  though  all  were  not 
parties,  yet  those  who  were  omitted  would  be  helped  at  last,  as 
they  would  be  entitled  to  their  principal,  interest,  and  costs ; 
for  they  might  come  in  as  to  the  first,  second,  third,  or  fourth 
mort;gagees,  whereas,  if  the  plaintiff  should  not  be  relieved, 
it  would  be  irreparable  loss  and  ruin ;  and  trouble  and  pain 
being  less  prejudicial  than  ruin  and  total  loss,  his  Lordship 
over-ruled  the  plea. 


Mtuy  party  to 
biU  of  ySre- 
dogmre  by  hU 
dtcitee* 


If  there  be  tenant  for  life,  reversion  in  fee,  and  he  in  rever- 
sion mortgages  his  estate  in  fee,  and  the  mortgagee  devise  it, 
the  devisee  may  bring  his  bill  to  foreclose  against  the  mort- 
gagor {e\  and  need  not  make  the  heir  of  the  devisor  a  party ; 
because  he  hath  no  interest  in  the  land,  it  being  all  devised 
away  from  him ;  and  therefore  the  devisee  need  only  foreclose 
the  mortgagor  {ee). 


Inf^t  tome' 
elo$edm 


.  It  was  said  in  the  case  of  Sale  v.  Freehmd  and  others, 
infants,  on  a  bill  to  redeem  a  mortgage  made  by  the  father  of 
the  defendants,  or  be  foreclosed,  that  the  court  would  some- 
times decree  infants  to  be  foreclosed  before  they  came  of 
age  (g). 


But   the  interest  of  infants  is  so  far  regarded  and  taken 


But  now  he 
muxt  have  day 

when  of  age,  to  care  of,  in  the  court  of  Chancery,  that  no  decree  to  foreclose 

shew  cakte. 


(e)  How  V.  Viguregy  i  £q.  Ca.  Abr. 
318,  pi.  5.  [ante,  vol.  i.  pages  408,  9. 
423,  et  seq.  et  vide  S.  L.  Sfctj^  y.Wf 
a$t,  1  Coz,  353 ;  infra,  995,  in  notU, 
8.  11.— £d.] 

(ee)  [In  this  case  it  is  necessary  that 


the  devisee  have  both  the  land  and 
money.  As  to  the  mortgagor's  de- 
visee, see  ante,  p.  968,  p*  (L).— -Erf.] 
{g)  Sale  V.  Freelamdy  ^S  Vent.  351. 
[et  vide  infra,  pages  985,  6,  tn  mtu. 
— £d.] 
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can  be  made  against  them  (fi),  without  giving  them  a  day  to 
shew  cause  against  it  when  they  come  of  age.  Thus,  upon  a 
bin  brought  to  oblige  an  infimt  to  redeem  a  mortgage  (t) ;  upon 
the  hearing,  it  was  decreed  to  an  account,  and  the  infimt  to 
pay  what  should  be  reported  due,  unless  ccmse,  %c^ 

The  words  of  such  decree  are  thus  (Jc) :  ''  And  this  decree  is 
to  be  binding  to  the  said  J.  S.,  the  infant,  unless  he  shall 
within  six  months  after  he  shall  attain  the  age  of  twenty-one 
years  (being  served  with  process  for  that  purpose)  show  unto 
the  court  good  cause,  to  the  contrary.** 

If  he  show  no  cause  (2),  the  decree  is  made  absolute  upon  jVo  ewu 
him ;  but  when  he  comes  of  age,  and  shews  cause  within  the  x^^^f^Of^St 
six  months  (m),  he  may,  upon  motion,  put  in  a  new  answer, 
and  make  a  new  defence  (r);  for  it  would  be  to  no  purpose  to 
give  him  a  day  to  shew  cause,  if  the  infant  notwithstanding      [  981  ] 
was  concluded  by  what  his  guardian  had  done,  who  may  have 
made  an  improper  defence,  or  may  have  mistaken  the  nature 
of  his  case  (»)• 

This  process  is,  by  way  of,  subpoeimf  to  be  served  on  the  Proem. 
defendant  on  his  coming  of  age,  and  is  a  judicial  writ,  and 
must  be  returned  in  term  time.     If  the  infant  shews  no  cause, 
the  decree  is  made  absolute  (nn)  (s). 


{h)  Per  Lord  Chan.  2Vem.  S42. 
Bo9tk^.BUhyiy^m,t9b.  Guniryy. 
Boynardf  t  Vem.  479.  Tayhr  v. 
PkUiptf  %  Ves.  23.  Cpok  ▼•  Portoitf, 
Pre.  eh.  185.    [S.  C.  2  Vem.  4«9.— 

(i)  Bewut  ▼.  Edwards^  9  Vem.  392. 
Lmng  Y.  iMdy  Caioerltfp  Pre.  Ch«  S29. 
(Ic)  SBac.Abr.  148. 


(0  3  Bac.  Abr.  148. 

(»)  Bewut  v.JLee,  SAtk.  532. 

(a)  Fountain  ▼.  OUne  and  Jefft,  1  P. 
Wnu.  501.  [&  C.  Mos.  ee.  306.  313. 
— -£d.]  Lady  Effingham^  Ex,  rf  Lard 
Howard  t.  Sir  John  Napier^  3  Bro.  P. 
C.  301.  S.  C.  2  P.  Wntf .  401.  [S.  C. 
ante,  871,  teztv— £d.] 

(«a)  [Gilb.  For.  Rom.  160.— £tf  J 


(R)  So  an  iDfaot  defendant   may,   before  he  attain  twenty-one,  amend 
his  answer,  and  go  into  a  new  defence.     Saoage  v.  Carroll,   1  Ball  &  Bea. 

(S)  Where  on  a  decree  of  foreclosure  an  infant  bad  a  day  to  shew  caase,  Service  ^  «i6- 
and,  before  he  was  served  with  a  subpoena,  he  left  the  kingdom,  to  avoid  his  P^^^  ^  W^^ 
creditors ;  Lord Thurlow  would  not  allow  a  service  of  the  sobpcena  on  his  ^JJJJ^  ^ILlwht 

abscond. 


i 
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clerk  i«  c«ort  (»!>•»  Kood  tfrvke;  but ttioncfit timt It mwt U iMnomi],  or 

thfit  it  shooH  be  foUy  proved  that  he  had  left  the  kiiigd<Nnf  or  had  absconded 

to  a? oid  the  service.     Afterwards,  an  affidavit  having;  been  made  that  the 

defendant  was  greatly  Indebted  to  divers  pertoDS,  and  that  he  had  dedaied 

it  was  his  intention  to  leave  the  kingdom  to  avoid  his  oreditoff »  the  I^fdi 

Commissioners,  ?rithoat  the  least  liesitatloni  graated  ttie  motioif*    l^icede  v, 

GUgg,  S  Dick.  764. 

Serviet  on  As  to  service  of  tl^e  sabpcena  when  the  defendant  Is  abroad.  It  was  in  one 

agaUorftct&r,  ^n^^  f^^i^^  fj^^^  service  on  a  person  who  transacted  baslness  under  a  letter  of 

'^^'^  attorney,  flVon  the  defendant,  should  be  deemed  good  service  en  the  deftnd* 

•at*  OsHfr  v<  0f  Brmw,  %  Vitk*  9^  And,  In  another  oasoi  it  waa  ordered  kf 
^rd  Hardvicke,  that  service  of  a  snbp«pa  to  appear  and  ^mswer^  on  the 
agent  or  factor  In  England  of  a  defendant  wtio  resided  fai  Jaaialca,  shonld  he 
good  service.  In  an  ejectment  for  non-payment  of  rent,  where  the  lessee  re- 
sided in  Jamaica,  It  has  been  lately  held  by  tiie  Court  of  Kfaig's  Bench  in  Ire- 
land, that  the  posting  a  copy  of  the  deolaratioa  on  a  eonepicaoas  pert  of  tfie 
premises  ia  Mie  osqal  way,  and  serving  another  copy  on  the  agent  of  the  lessee 
who  received  the  rents,  should  be  deemed  good  service,  this  being  a  case  not 
provided  for  by  the  statute  of  15  &  16  Geo.  3.  c.  t7.  1  Fox  Sc  Smith,  51. 
Jlforfg^gor  in  WeWms  v.  LemmUf  t  Dick.  579,  a  mortgagor,  who  had  been  so  long  oat 

QfprteB  M^'  4)f  the  kfaigdom  as  not  to  come  witbia  die  act  of  5  Geo.  «,  abifaifra»  agreed 
h€  good,  iicotfr-  ^^^  he  left  the  klDgdoai,  by  indorsement  on  the  mortgage  deed,  that  ia  case 
tkd§i9  mbsfi-  he  should  not  redeem  by  a  limited  time  therein  mentioned,  that  two  persona 
^^^r^hu^  ^  therein  named  for  the  purpose,  sbonid  accept  a  snbpcena  for  him  to  appearand 
'  *       answer  any  bill  that  should  be  filed  against  him  touching  the  mortgage.    The 

plaintiff  filed  his  bill  to  foreclose,  and  applied  to  serve  the  persons  named 
ia  the  uid  ipdonemfnt  with  a  sobpceaa  to  appear,  and  thM  such  service 
might  be  deemed  good  on  the  defendant.  After  standhig  over  for  coasi* 
deration.  Lord  Tburlow  refused  the  motion,  as  did  Lord  Kenyon,  sitting 
Ibr  the  Chancellor  on  a  future  day  when  the  motion  came  on  in  another 
shape. 
So  mrvUt  on  In  Smith  v.  Tlu  Hiberian  Mine  Company,  X  Sch.  Sc  Lef.  238,  the  defendant 

penon  having    residing  ont  of  the  jurisdietion  had  given  a  power  of  attorney  to  P.  to  act  ibr 
}^i\iit^aowed.  ^^™  ^°  ^^^  management  of  his  affairs ;  the  court  refused  to  allow  snbstltotioa 

of  service  of  sobpcena  to  appear  and  answer,  en  P.,  instead  of  on  the  defend* 
ant,  Lord  Redesdale  observing,  that  this  ^aestioa  bad  been  argned  belbre 
Lord  "Phurlow,  en  these  ehwumstaaces  :<^A  person  executing  a  mortgage,  tn- 
sorted  a  coveaant,  that  if  the  mortgagee  should  be  desirous  of  filing  a  bill  el 
foredpsuve  after  a  certain  time,  service  of  the  snbpmna  on  a  person  there 
named,  should  be  good  service )  aad,  on  dmt  ground,  an  applieattoa  vraa  made 
to  Lord  Tbarlow,  to  substitute  senpice,  the  mortgagor  having  gene  to  the  East 
Indies.  But  the  answer  of  Lord  Tburlow  was,  "  I  can  no  more  try  the  fact 
whether  there  is  such  a  covenant,  without  having  the  party  before  me,  than 
I  caa  decide  aay  other  facts  without  the  parties  being  before  me.*  And 
I^rd  Redeadale  reuKimbered  the  reaseah^;  an  the  snlijeot  to  bo  tiiift,  that  the 
substitution  of  service,  dbected  by  the  legislature  in  several  cases,  would  be 
quite  unnecessary,  if  this  praetioe  were  allowed.  The  case,  he  added,  was 
discussed  with  a  coasiderabW  degree  of  attention,  and  he  shoald  Uaaghie,  thai 
^e  cases  pabUsbed  y^f  Mr^  CHskem  vera  cited ;  bat  Uad  HanMcke  higMelT 


Ai*wlKit  he  ooBies:  of  age^  hewill  ncfttepenuttedlaM  inffmiemM 
inlo  the  aceounl  (o),  nor  mD  he  be  so  modi,  aa  entitled  to  n^  Hm^or  accmattf 


(•>  JMMk  ▼.  €MhWf  9  P.  Wnn;  SSt.    [lit  C.  Dii!k.  65.  €t  tllfh^  fMgtfs 
985, 6 — £d.] 


MMi  ]mi»«  idt«red  Ui  op ieiMi  mc^  liie  eme  wfefvn  thoM  ew«g^i!v«re  AbnsI<M. 
Mr* DkktM hm  ftTcry  attentive  and  dUigeat  R«giiter,  Imt  ftiar  iwtef  BelBig 
lathcF  l«ose>  w«re  ttot  eoaaidoicd  a»  cf  v«rj  liigh  aathofky ;  Im  ¥Mtf  eiMMteiilfy 
a|ppllc4toy  toliMmif  liBlUnlaiiytliiof  onsMhandsodrMbjeclfttelibiMf^^ 
Ul  if  he  1mhI»  the  BegiBtas  books  w«vfr  always  referred  Ift, 

Level  Redfcsdale  fartber  nnmrked,  that  the  ofdinafy  praeeee  e#  oe«rt»  ef  Pracfiet  tpikm 
eqmly  id  Saglaikd  vten  ew  party  was  out  of  the  jorisdietioii,  and  elfler  parllei  ^^{^j*^ 
wkkiait^  waB>  teclnsgetke  fact  wtbeMlly  ttetsaeh  a  person  was  oaf  eftke  ^  ^ 
jarisdialion^  and  tkea  tfee  coartwiaiM  proceed  agiUasteM  otber parttes.  R 
eooM  not  pnMMd  t^conpet  ttte  parly  ontof  the  realm  to  de  any  act,  barit 
cenid.  pM<eeed  agaiast  tke  oilier  parties,  and  if  the  dtopoeition  of  the  property 
was  la  the  power  of  those  parties,  Hia  coartmigfal  ast  npoa  ie.  His  Eoidrflip 
leaieadieted  a  ease  winch  he  tfaonght  was  nepotted  in  Bfowa  {vMb  ITiMsiarT. 
IFtayef  s^  2  Brow  C  C.  999}  where  a  bill  wae  tiled  to  sell  an  estate  Ibr  payaient 
of  debls>  and  the  hahr  al  kMV»  who  was  eafeitled  tio  the  saiplns  after  paymeaf 
of  the  debtsy  was  out  of  the  jarlsdiction.  The  court  oideredthe  eftate  «9 
be  sold  for  payaeal  of  the  debts  ;  adding,  that  the  hefar  adghl  flle  a  bill  to  set 
aside  the  proceedings  if  they  weee  caroneoaa  t  aad  the  heir  at  law  had-  a 
Biothes  aad  sister  livhig  hi  Eagland»  who  wesc  la  the  hadiitef  eonrespoadiag 
with  hioi  i  yet  theia  was  no  ceeceptioa  of  sabstltatkig  sertice.  1  Sclu  di 
LeC  g41. 

Where  a  peisoa  does  not  enter  an  appearance  within  the-naaal  tine  altera  SeqwidraHon^ 
sabpcena  issnes,  and  i»  Justfy  suspected  to  hata  ahscondhd  ft»r  the  parpese  of  j^^J^^  ^^  ^' 
avoidiag  process,  the  coart  oat  of  whidi  snch  process  issnesy  irantheriaed  to  ^^^^  procssf. 
fix  a  day  for  his  appearance,  to  be  inserted  in  the  London  Oaaatte,  aad  paU 
lislied  on  tlie  Lord's  day  hi  the  parish  chareh  «f  tiie  defendant ;  and  a  copy  of 
the  order  of  the  conrt  is  to  be  posted  np  at  aome  public  place  at  the  Koyal 
Exchange  in  London ;  and,  on  the  defendant's  not  appearing  in  the  tkne  Umited, 
the  Conrt  any  order  the  plaiatiff 's  bill  to  he  taken  pre  comfetm^  tha  defendants 
estate  or  effects  to  be  leqoestered,  and[the  plaintiff's  demand  ta  be  satisfied 
thereout.  5tb  Geo.  t.  c.  35,  i.  1.  The  eighth  sectioii  of  die  act  requires  an 
affidavit  that  tlie  defendant  has  been  hs  the  kngdom  within  two  years  befbre 
the  snbpesna  issued ;  but  where  a  person  had  been  aliroacl  upwards  ef  two 
years,  and  had  been  oatlawed,  a  motion  was  lAowed  upon  the  eqolty  of  die 
statute,  tiiat  the  defendant  should  appear  to  the  snbpmna  withm  a  liadtecl 
tiBK,  upon  an  affidavit  that  Mm  dsfeadaat  ceadaaed  abroad  to  avoid  proeessir 
C/orhs  ▼.  Wri^kt^  S  Ves.  jon.  1S8 ;  sed  vide  Nesls  v.  Norrii,  5  ib.  1. 

G^y  the  Irish  act  for  the  relief  o€  mortgagees,  and  for  awking  the  process  ^n*  Irish  aet/or 
ceurts  ef  eqaity  more  effectual  against  mortgagors  who  abscoaded  and  cannot  ^^J[«vffe<iMf 
be  served  thenwith,  and  agsfast  pessons,  who,  bemg  served,  refuse  to  ap*  agakut  morl* 
pear,  (7  Geo.  «.  c.14.  Irish  staL)  it  is  provided,  (see.  J)  that  if  any  permir  ggg*^  <^ 
shall  file  a  bill  ef  feredosnrc  in  anf  conrt  of  equity  mlfetandi  agaUistatty  '^* 
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but  nut9  im-    deem  the  mortgage,  by  paying  what  is  repoirted  due;  butmS 
P^h  decree      ^  ^^  erUitkd  to  shew  an  error  in  the  decree^  or  that  it  woe 


person  having  an  Mtate  and  not  being  resident  therein ;  in  case  it  shall  appear, 
by  affidavit  to  tlie  conrt,  that  snch  defendant  is  out  of  the  said  Idngdoniy  and 
has  been  so  for  twelve  months  next  preceding  snch  affidavit,  it  shall  be  lawful 
for  the  conrt  to  order,  that  service  of  a  snbpcsna,  to  appear  and  answer,  upon 
the  steward,  agent,  receiver,  or  manager  of  tlie  said  defendant,  and  leaving 
n  copy  thereof  at  his  last  place  of  abode  in  Irehmd,  be  deemed  good  service  ; 
and  on  the  defendant  refusing  to  appear  within  four  terms  after  snch  service, 
the  phdntiff  shall  be  at  liberty  to  proceed  hi  his  suit,  to  have  his  bill  taken 
pro  eonfeeeoj  in  the  same  manner  as  if  the  defendant  had  appeared.    Sec  8. 
provides  a  saving  for  infimtSy  persons  «f  non-sane  memory,  and  feme  coverts, 
who  are  allowed  two  years  from  the  time  of  serving  the  decree,  after  disaUfity 
removed,  to  make  their  defence.    The  case  of  G«*sir  v.  Jsfarfsa,  %  Sch.  it 
Lef.  280,  wu  decided  in  part  on  this  latter  section.    Bit  a  motion  in  tiie 
Conrt  of  Khig's  Bench  in  Ireland  on  behalf  of  an  elegit  creditor,  where  the 
conusor  of  the  judgment  resided  in  England,  to  substitute  service  of  the  de- 
claration in  ejectment  on  the  agent  of  the  conusor  was  refused  on  the  ground 
iliat  snch  an  order  was  not  necessary  to  obtain  judgment  against  the  casual 
ejector.     BoafdjRan  v.  Grter^  1  Fox  St  Smith,   54.  et  vide  Jecit  v.  Cuffval 
SSedor^  ib.  ISO.  where  the  service  on  the  land  was  prevented  by  threats. 
.  See  also  the  15  &  16  Geo.  3.  c.  S7.  Irish  Statutes,  wiiich  provides  for 
the  service  of  process  where  the  tenant  absconds.    The  distinction  between 
this  act  and  the  English  act  4  Geo.  9.  c.  98.  s.  S.  b,  that  tbe  former  directs 
the  mode  of  service  only  where  the  tenant  abaconde ;  whereas  the  latter  directs 
the  mode  in  aU  cases  where  the  tenant  cannot  be  legdUy  served,    Tbe  conse- 
quence is,  that  as  the  Irish  statote  does  not  embrace  every  case  in  which  tbe 
tenant  cannot  be  legally  served,  it  is  necessary  to  apply  to  the  court  in 
those  cases  not  within  the  statote.    But  In  England  an  application  of  such 
a  nature  is  never  necessary,  as  the  statote  embraces  every  ease,    1  Fox  Se 
Smith,  53,  n. 

Vide  infra,  pages  985,  6,  In  the  text,  and  second  note  there,  for  further 

iOn  the  subject  of  sequestration.    See  also  as  to  the  service  of  the  subpcsoa, 

ft  Madd.  Ch.  196.    Sd  edit,  and  EUts  v.  Kingy  5  Madd.  Rep.  21. 

[  !983  *  ]         (J)  '^^  doctrine  seems  confirmed  by  tbe  following  case  of  Richmond  v. 

Infmnt  may  have  ruyloicr,  where  a  decree  by  consent  liad  been  obtained,  to  tbe  prejudice  of  an 

m^^^  infant,  and  no  day  given  for  him  to  shew  canse  when  of  age.  The  infant 
ajvmsr  guar-  »   »  o 

dian  for  ti^u-  having  attained  twenty-one,  filed  a  bill  to  be  relieved  against  the  decree,  and 
rious  decree,  or  to  set  the  same  aside.  Lord  Macclesfield  held,  that  where  there  is  any  fraud 
frond,  ^  carrying  on  or  defending  the  cause  of  an  infant,,  he  may  seek  his  satisfiic* 

tion  from  hjs  guardian,  or  he  may  bring  his  bill  to  be  relieved,  on  tbe  head  of 
fraud ;  but  if  no  fraud  appear  in  obtaining  the  decree,  the  plaintiff  will  be 
barred  thereby ;  on  that  ground  he  ordered  the  bill  in  die  case  before  him  to 
be  dismissed.  Richmond  v.  TayUmr,  1  Dick.  38.  iS^.  C.  1  P.  W.  734.  S  Eq. 
Abr.  516,  pi.  9.  But  it  should  be  added,  that  the  infant  is  now  always  al- 
lowed a  day  to  shew  cause,  infra,  985,  6.    It  is  merely  necessary  to  add,  that 
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ut^wi  ;  Ibis  was  admitted  as  law,  by  the  counsel  on  both  sides, 
in  the  case  otLyne  v.  WiiUs,  13th  May,  1780  (oo). 

And  where  the  mortgage  depended  upon  a  disputable  title,  No  decree 
rur.  whether  the  ancestor  of  the  infants  had  executed  a  power,  ^  nutrtgage  be 
out  of  which  his  right  to  mortgage  arose,  and  so  no  money  ^^'*"**'^ 
could  be  expected  upon  assignment  of  it  over;   the  court 
would  not  decree  the  infants  to  be  foreclosed  until  they  came 
of  age  (p). 

It  is  said,  the  proper  way,  in  the  case  of  an  infant^  is  to  Proper  wy  in 
apply  for  a  decree,  that  the  lands  may  be  sold  to  pay  the  XTup^^^ 
debts,  and  that  will  bind  him(j');  for  in  that  x^ase,  no  for-  (PpX 
finture  will  incur  to  him,  as  the  surplus  wiQ  be  his,  after  the 
debts  paid.    But  even  then,  if  he  be  decreed  to  join  in  the 
conveyance,  he  must  have  a  day  after  he  comes  of  age  (r) ;  for 
there  is  no  other  way  than  this,  for  the  infant  to  set  forth  his 
title,  which  he  ought  to  have  an  opportunity  of  doing  (u). 


(m)  [8.  C.  3  P.  Wms.  S5S,  n.  (B), 
and  S.  L.  infra,  983,  4,  in  nolu.— £(f.] 

(p)  Sek  T.  FreeUmd,  SVent.  351, 
ante,  [980,  n.  {g) ;  et  vide  Spencer  v. 
^oyes,  4  Ves.  370.  S,  C  ante,  vol.  U 
p.  158,  n.  (L),  where  the  Blaster  of  the 
Rolk  refused  to  foreclose  an  infant  till 
he  was  twenty-one,  and  though  he 
held  the  infant  bonnd  by  the  covenant 
for  farther  assurance,  his  Honor  would 
not  direct  him  to  make  good  the  roort* 
gage  until  he  attained  liis  age.— Ed.] 


{pp)  [The  modem  way  is  to  pray  a 
sale  or  foreclosure  in  the  alternative ; 
see  infra,  p.  985,  n.  (Z).— £d.] 

{q)  Booth  ▼.  Riek^  iVem.  295,  ante^ 
vol.  u  816,  17,  [980,  and  for  further 
instances  where  sale  may  be  prayed, 
instead  of  a  foreclosure,  infra,  1014 
to  1016.— £d.] 

(r)  Cook  V.  PanotUf  SVem.  489. 
Pre.  Ch.  184,  5.  FomUain  v.  Cata«, 
3  P.  Wms.  504. 


if  a  decree  has  been  obtained  against  an  infant  which  is  erroneous,  and  the 
error  is  not  in  the  judgment  of  the  court,  but  in  the  facts  on  which  the  judg- 
ment is  founded,  the  manner  in  which  the  infant  may  proceed  to  investigate 
the  decree  (and  which  he  may  do  during  his  infancy,  or  afterwards),  is  ge- 
nerally by  origmal  bill.    Carew  v.  Johnston^  t  Sch.  it  Lef.  <9S. 

(U)  <'  One  great  fault  of  Vernon's  Report  of  this  case  is,  that  it  does  not  ^  i^fimt  may 
state  the  rule  of  the  court  clearly ;  for  an  infani  may  be  forecloeed.    Yon  can  beforeeloeedf 
have  your  decree  against  him.    He  can  do  nothing  but  shew  error.    He  is  ^11^!^ f^l!^^^ 
foreclosed  to  all  intents.     Yon  may  go  to  market  with  it ;  and  the  purchaser  cloewre  no  error 
is  only  liable  to  be  over-hauled  in  the  account,"  per  Lord  Alvanley,  M.  R.  in  *"  *^oq>i 
BiAop  rf  ffimckater  v.  Beaoor,  3  Ves.  317.     Et  vide  S.  L.  MaJOnuik  v.  Gattoa,        L  ^^  J 
supra,  982, 3.     In  Wmametm  v.  Gwdon^  19  Ves.  114,  the  bill  prayed  a  fore- 
closure ;  and  the  usual  decree  was  made  for  an  account,  declaring  also  that 
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BtUmdeiiUO^      But,  if  the  mortgagee  <Nr  hw  alienee  be  aalufied  (s), 
«iAai^  ^  <ve.    does  not  require  that  the  infant  sbctold  be  a  partjr  to  the 

in  such  case^  the  legal  title  being  in  the  mortgagee,  and  the 
infimt  having  a  mere  equity;  the  deeiee  for  sale,  the  infiuit 
being  no  party,  may  be  made  without  a  day  to  shew  caui^ 
but  then  the  case  will  be.  open  to  lOTestigatiM,  whea  the  i 
&nt  attains  hia  age  (x). 


Infwu  ptanaiy     ^^^i  ^  court  of  equity,  where  an  infant  is  plaintiff,  follows 
imkUiZnmdi.  ^^^  ^^  ^^  ^^f  where  it  is  held  that  he  is  as  much  bound  by 

a  judgment  in  ius  own  action,  as  if  of  fiiU  age  (/)  i  and,  ac- 
cordingly^ in  a  suit  of  equity^  where  an  in&at  is  plaiAtifi^  h^ 
is  as  much  bound,  and  aa  httk  privileged,  aa  eaa  of  fuS 

(#}  Co9k  V.  Panon^  tVern.  429.  Tide  9  Mod.  128. 
<<>  2  P.  Wna  519.    S  Atlu  6t7. 


fhe  faifanti  should  be  foreclosed,  nnless  on  being  respectively  serred  with  a 
•ubpcsoa,  tiiey  should,  wilbiii  six  ino»ih»  «lier  they  attained  their  respeetire 
ages  of  twenty-one  years,  shew  good  cause  to  the  contrary.  The  Master,  by 
his  report,  stated  what  was  due  in  the  usual  manner,  and  appointed  a  time 
and  place  for  payment.  Upon  affidavit,  that  no  one  attended  on  behalf  of 
the  defendants,  at  the  time  and  place  specified,  ah  order  was  made  to  make 
the  decree  absolute ;  which,  as  drawn  up,  went  no  ftirther  than  to  deckrcy 
that  the  decree  should.be  absolute  agahist  such  of  the  defendants  as  were 
adak ;  but  was  siTent  as  to  the  infanU.  Tlie  motion  was,  that  the  clause 
making  die  decree  absolute  against  the  adults  should  be  repeated  as  to  the  in- 
fants, with  the  additionaf  clause  in  the  original  decree,  giving  them  six  months 
after  they  became  of  age,  to  shew  cause.  The  counsel  for  the  in&nts  ad- 
mitted, that  though  there  was  no  precedent  to  be  found  of  an  absolute  decree 
of  forecloaure  against  an  inihnt ;  yet,  upon  principle,  it  could  not  be  disputed 
that  it  would  be  very  mischievous,  if  an  Infant  could  be  foreclosed ;  and  the 
repetition  of  the  declaration,  which  was  necessary  as  agatmt  the  adults,  to 
•hew  that  the  account  had  been  taken,  seemed  equally  necessary  with  referepce 
to  the  infants.  Lord  Eldon  said,  that  he  always  understood,  that  infancy  did 
not  operate  to  prevent  a  decree  of  foreclosure ;  that  the  infant  had  only  six 
months  to  shew  cause  against  the  decree ;  but  be  could  not  do  that>  if  tha 
decree  would  have  been  right  against  him  liad  he  been  adult ;  he  could  shew 
nothing  but  error  in  the  decree;  and  a  decree  of  foreclosure  waa  not. error 
tn  itself.  An  order  was  then  made  for  varying  the  minatea  of  the  decnoa^ 
by  adding  the  clause  above-mentioned*    19  Ves.  114. 

(X)  By  Mr.  Raithby's  note  to  the  case  of  Couk  v.  P«rsaas,  the  above  does 
not  appear  to  have  been  the  exact  point  of  the  case.  The  validity  o£  tha 
mortgagor^  will  was  disputed,  and  errors  were  aUegjad  in  the  deeiee,'— as  tha^ 
some  lands,  directed  by  the  will  to  be  let  and  set  onfy,  ware  by  tba  dacsaa 
ordered  to  be  sold.  See  Raithby's  Vernon,  n.  (3). 


age  (r).  And  this  ruh  ia  general,  milefls  gross  laches,  or 
fi»ud  and  GoUttsion,  appear  in  the  procbein  amy,  then  the 
in&nt  might  open  a  decree  by  a  new  biU. 

liord  Hardwicke,  in  the  case  of  Gregory  ▼.  Mokeworih  (ti),  ^^'^^j^ 
wherein  he  assented  to  the  rule  last-mentioned^  observed^  that  grmmdt.  Smb^ 
he  knew  but  of  one  case  that  was  an  exception ;  that  of  Lady      [  985  ] 
Effingham  v.  Sir  John  Napper,  where,  upon  an  appeal  from 
Lord  Macde&field's  decree,  with  regard  to  real  estate  {x\  the 
House  of  Lords  gave  Sir  John  Napper  leave  to  shew  cause 
when  he  came  of  age,  against  his  own  decree.    But  it  is  ob- 
tervaUe,  thai  Ae   cause  idhided   to  was  instituted   on  the 
ground  of  undue  influence,  which  is  a  species  of  fraud.    How- 
ever, since  such  decision  has  been  made  against  the  rule  on 
appeal  to  this  high  jurisdiction^  it  may  be  at  least  questionable 
whetiier  a  court  of  equity  would  not  be  induced  on  sHght 
grounds  to  admit  an  in&nt  to  shew  cause  agcunst  a  decree  in 
his  own  suit  respecting  his  real  estate ;  although  they  might 
decide  otherwise,  as  to  suits,  with  r^ard  to  his  personal  estate^ 
or  respecting  his  maintenance,  education,  or  the  like,  firom 
the  mischiefs  that  would  be  incident  to  suffering  him,  by  a 
new  bin,  to  dispute  proceedings  in  those  respects  (z). 

(«)  9  Atk.  Str.  {x)  9  P«  Wms.  401.  3  Bro.  P.  C.  1. 


(Y)  Bnt  the  conrt  will  take  care  that  Uie  infant  does  not  make  any  injarions 
■ubmlision  by  bis  bill,  and  will,  if  necessary,  when  the  canse  is  bronght  on, 
allow  him  to  amend  his  bill,  on  paying  the  costs  of  the  day.  Serk  ▼• 
St.  EUtff  SP.Wms.  S87. 

(Z)  The  following  cases  have  also  been  decided  on  the  subject  of  (bredoslDf     r  005  •  1 
infants.    In  Adum$  ▼.  GouUl,  %  Dick.  445,  Lord  Batharst,  C.,  after  mnch  con*  j)fftaii  deerad 
•tderation.  held  that  the  defendant,  an  infant,  who  was  the  dcTisee  of  the  to  cnviff  wkn 
equity  of  redempUon  of  a  copyhold  estate,  and  decreed  to  join  in  a  sale  at  Jf^^^^^TJwa 
twenty-one  ^  was  at  liberty  to  shew  cause  against  it  when  he  attained  the  age  oum  agwiti  U 
of  twenty-one;  and  it  was  ordered  that  the  infant  should  be  served  with  %  ^^^"^ 
•nbpcuia  for  that  purpose. 

In  Go9dur  v.  AtkUm^  18  Ves.  83,  the  bill  prayed  a  foreclosure  against  an  J^fmU  iMy  ht 
infant  mortgagor.  The  mortgagee  proposed  a  sale,  as  more  advantageous  to  /orcclMCd. 
the  fnfont ;  to  which  proposal  Mr.  Wetherell,  the  counsel  for  the  infimt,  ac- 
ceded, but  suggested  the  propriety  of  a  reference  to  the  Master,  to  inquire 
whether  it  would  be  for  the  infant's  adTantage.  Sir  Wm.  Grant,  M.  R.  said 
tiiat  the  modem  practice  was  to  foreclose  infants,  and  he  would  not  make  the 
precedent,  if  no  instance  could  be  found  in  which  the  case  cited  {BoHh  v. 
Bick)  had  been  followed.   The  nsual  decree  was  made  for  a  foreclosure,  with 
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Cewrfiire  no  It  is  said^  that  if  a  woman,  before  her  marriage,  or  the  an- 
^rc^MVffvr!  ^  cestors  of  a  woman,  mortgage  lands,  and  the  equity  of  re- 
demption thereof  vest  in  her,  being  a  feme,  covert ;  upon  a 
bill  brought  by  a  mortgagee  to  foreclose  (y),  she  is  liable  to 
be  absolutely  foreclosed,  though  the  procedure  be  during  the  - 
coverture  ;  and  it  is  certain^  that  she  shaU  have  no  day  given 

(y)  MaUaek  ▼.  Golton^  3  P.  Wms.  55t.  i&  C  1  DidK.  65,  et  ante,  98t, 
98S.— £<f.] 

P.  985       ^  ^^y  ^  '^^^  caufte.— This  case,  however,  has  not  been  followed ;  and  a  late 

cowtumed,      decision  has  preferred  the  suggestion  of  Mr.  WetfaereO,  tboogh  It  may  be 

qnestioned  whether  the  practice,  as  stated  by  Sir  William  Grant,  would  have 

been  altered,  if  his  observations  had  been  submitted  to  the  attention  of  the 

Bvi  the  mui    Chancelldr.    The  case  of  Goodier  v.  Ashton,  though  prior  in  point  of  time,  was 

modem  jpraetice  not  reported  until  after  the  determination  in  the  next  mentioned  case,  viz. 

(with  cotuent     tliat  of  Mondey  v.  Afrnidey,  1  Yes.  Sc  Bea.  t23,  where  Lord  Eldon  said,  it  would 

tf  mortgagee)   be  too  much  to  let  an  infant  be  foreclosed,  when,  if  the  mortgagee  will  eon- 

w^bebet^    sent  to  a  sale,  a  surplus  may  be  got  of  perhaps  4000L  for  the  benefit  of 

€ial  to  irfant.   the  infant. 

If  there  were  no  precedent,  his  Lordship  would  make  one ;  but  he  was 
sure  this  had  been  done.  The  decree  directed  a  reference  to  the  Master,  to 
take  an  account  of  the  monies  due  to  the  several  incumbrancers ;  and  to 
ascertain  and  report  their  several  priorities,  with  directions  for  the  subsequent 
incumbrancers  to  redeem  the  prior,  in  the  usual  course;  and,  in  case  the  raor^ 
gagee  should  consent  to  a  sale,  that  the  Master  should  inquire  and  report 
whether  it  would  be  for  the  benefit  of  the  infant  that  the  estate  should  be 
sold ;  and  further  directions  and  costs  were  reserved. 

'  In  a  late  case  it  was  urged,  that  it  would  be  for  the  advantage  of  tlie  in* 
fant  to  have  a  sale  of  the  term,  and  that  therefore  the  court  ought  to  direct  a 
sale.  The  Master  of  the  Rolls  said,  he  could  not  go  fartlier  than  the  decree 
in  Mondey  V.  Mondey,  It  would  be  a  decree  to  take  the  usual  accounts,  and  in 
case  the  mortgagee  should  come  in  and  consent  to  a  sale,  that  the  Master 
should  inquire  and  report  whether  it  would  be  for  the  benefit  of  the  infant  that 
the  estate  should  be  sold,  reserving  further  directions.  The  counsel  for  the 
mortgagee  said,  his  client  would  be  delayed  by  such  a  decree;  and  nothing 
.  ^  definite  could  be  done  till  the  report  was  obtained.    He  therefore  prayed 

a  common  decree  of  foreclosure.    The  Master  of  the  Rolls  '.—Without  the 

^  consent  of  the  plaintiff  I  cannot  make  even  such  a  decree  as  in  Mondey  v. 

Mondey,  The  only  decree  that  can  be  made  is  a  common  decree  of  foreclosure. 

Adkins  v.  Graves,  MS.  Chan.  Mich.  1824. 

Decfee  of  fore-      If  the  mortgagee  will  not  consent  to  a  reference,  he  may  foreclose  the  in- 

cXooure^  omit-    f^^^^ .  ^^  jq  ^,2^|  ^^^^  ^Ij^  ^„\^  i^^  ^^^^  ^^  infant  shall  have  a  day  to  shew 

ting  to  give  tn- 

ftaU  six  tnontJis  ^^^^  against  the  decree  within  six  months  after  his  coming  of  age,  and  a 

to  shew  cause,  decree,  omitting  that  provision,  will  be  erroneous.  Savage  v.  CarroUf  1  Ball 

*  &  Bea.  551.    When  a  sale  is  ordered,  all  proper  parties  are  directed  to  join  in 

tlie  conveyance ;  but  whether  in  tliis  case,  as  on  a  foreclosure,  the  infant  will  be 
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to  her,  or  her  hein,  to  redeem  after  the  coverture  ^hatt  be 
determined  (a). 

This  distinction  between  the  case  of  a  feme  covert  and  of  Infmey  widco^ 
an  infant,  as  to  a  day  to  shew  cause,  results,  1  apprehend,  guidud  in 
from  the  different  causes  which  pve  rise  to  their  respective  *'*V«'* 
disabilities,    and   from  the  duration  of  those  disabilities  («)• 
The  disability  of  infants  is  the  consequence  of  a  privQege 
given  them  by  law,  for  their  protection,  founded  on  the  na- 
tural inability  which  is  presumed  to  attend  persons  of  tender 
years,  to  act  for  themselves,  and  which  determines  with  their 
minority.     That  of  femes  covert  is  an  absolute  incapacity^ 
arising  from  their  having  lost,   by  coverture,  *  all  powers  of 
acting  for  themselves ;  the  law  considering  them  as  having  ro- 
hmtarUy  delegated  their  rights  to  their  husbands,  or'rather, 
that  their  rights  are^merged  in  those  of.  their  husbands.    The 
law,  therefore,  considers  an  infant  as  incapable  of  doing  no 
binding  act  during  a  certain  definite  period,  uniese  it  be  evi« 
dently;  for  his  own  good ;   but  from  a  feme  covert^   the  law 
takes  the  right  of  acting  respecting  her  civil  concerns;  .and 
having  invested  the  husband  with  the  right  of  acting  for  her^ 
leaves  her  liable  to  the  consequences  of  his  neglect,  if  there 
be  no  fraud.    The  right,  therefore^  to  shew  cause  against  a 

(z)  Vide  Hob.  95.    lVeft.S05.    10  Co.  Rep.  4S.  a.    dAtk.71f.    Iliist.t46* 
403. 


allowed  fix  mooUu  after  hit  age  of  twenty-one  to  sliew  eaoBO  against  tlie  sale, 

and  wlietlier  a  decree,  omitting  to  specify  the  allowance  of  tliat  time,  win  be 

erroneoQS,  has  not  been  decided ;  but  the  case  otSttottet  ▼.  CarrM^  nbi  snpra, 

may,  l»y  anticipation,  afford  an  affinnatif e  answer  to  these  qnestions.    In  6er« 

T.  SuOtfU^  1  Dow  P.  C.  18.  S.  C.  ante,  976,  a.  (Q),  the  sale  was  not  effected 

till  after  the  infiuit  became  of  age ;  hot  it  is  presnmed,  that  when  the  liaster  has 

made  his  report  that  a  sale  will  be  beneficial  to  the  infant,  and  a  sale  has  been 

directed  accordingly,  it  may  take  place  at  any  time  dnrhig  the  infancy,  and, 

if  fktrly  proceeded  hi,  it  cannot  afterwards  be  impeached  by  the  faiftuit  when  * 

he  arrires  at  the  age  of  twenty^K^ne  years  and  execntes  the  oonTcyance. 

(A)  If  a  feme  sole  mortgagee  marry,  and  her  hnsband  files  a  biU  of  fore-  p^^f  C6teri 
closore,  the  court  will  not  compel  the  mortgagor  to  pay  the  money  to  the  wtor^^gee  en- 
hnsband  without  his  makuig  some  pro? ision  for  his  wife ;  or  at  least  the  wife,  ^^^^^      ^^'^ 
by  an  appKcation  to  tiie  court  against  the  husband  and  the  mortgagor,  may 
pre? ent  the  payment  of  the  money  to  Ae  husband,  unless  some  provision  be 
made  for  her.    BoioiUe  v.  BrwudiTf  1  P.  Wms.  458.     This  subject  has  been 
treated  of  ante,  764,  d  scf.  M 
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dectee  of  fimelosure,  made  during  infimcyt  after  ibe  uifint 
attains  hia  fidl  age»  la,  in  equity,  analogous  to  the  privS^^  ho 
hath  at  conunon  law,  on  an  action  hrought  in  relation  to  hia 
inheritance,  the  decision  upon  whid  woold  be  a  perpetuisl  bar 
to  him,  to  pcay  the  parai  to  demur;  £biv  aa  in  anch  aaa^,  at 
law,  he  was  not  permitted  to  go  on,  but  for  the  tendetnesa  of 
his  years  (in  respect  whereof  the  law  inferred  want  of  mida^* 
standing  in  him)  and  for  his  benefit,  that  he  might  not  be 
prejudiced  in  his  estate,  the  court  gare  an  interlocutory  jiidg* 
menty  that  the  suit  should  remain  orer,  until  he  attained  Ut 
full  age;  so,  in  equity,  though  in  respect  of  the  original  con- 
tract, and  the  right  of  die  mortgagee  to  his  mooey,  and  la 
enaUe  him  to  procure  it,  a  decree  to  foreclose  is  not  stayedf 
yet  Ae  rights  of  the  parties  remain  just  as  they  were,  until  be 
attains  Ins  age;  when,  if  any  reason  existed  at  the  time  of 
foreclosure,  which,  if  m^ged  to  the  court,  would  have  been  a 
ground  for  refiiring  t^  he  may  take  adyantage  of  that,  and  have 
it  opened  (a);  but  the  pmol  never  demurred  on  account  of 
coverture,  for  there  was  no  natural  incaparity  to  act  in  the 
wife,  but  a  legal  disability;  die  baring  delegaied  her  power 
to  another  by  her  own  act,  and,  thereby,  made  herself  liable 
^Bi^v««  «0-  to  the  consequences  thereof:  and  it  would  have  been  re* 
which  AmUd  puguaut  to  cvery  prindple  of  equity,  that  the  mortgagee, 
nmigugn!^^     .^^9.  ^'^^  bis  money  under  a  stipulation  to  be  repaid  at  a  time 

certain,  for  the  performance  of  which  the  land  was  bound* 
should,  by  die  accident  of  coverture,  have  been  htoig  up  for 
an  indefinite  period  of  time,  to  be  determined  bjr  the  death  of 
the  husband ;  for  this  differs  firom  the  case,  where  husband 
and  wife  have  a  right  of  entry,  which,  if  lost  by  the  neglect 
of  the  husband,  will  be  renewed  in  the  wife  after  Us  death: 
as  there  the  right  to  the  lands  t^  in  the  trife,  and  comes  to  her 
at  a  period  when,  by  her  incapacity,  she  cannot  avafl  herself 
of  her  right  of  entry,  as  the  means  of  recovering  her  estate^ 
and  no  person  b  injured  thereby;  but  in  the  ease  of  a  mahr 
gage,  the  right  to  the  lands,  in  law,  is  vested  in  the  mortgagee, 
by  the  contract  of  the  parties,  for  want  of  performance  of  the 
condition ;  and  the  court  is  only  called  upon,  to  enforce  the 
contract,  by  douog  the  equity  (tf  redemption,  without  which 

(a)  Co.  Litt.  f46. 
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tfct  vortgtg^  can  neithsr  get  hb  iiioiiqr»  nor  sdSttj  uiter- 
aieidk^ddi  the  land. 


'Bat,  altkoB^  9L  feme  coi>eri  shall  not  haTe  a  positive  day  VTt^^.^^Am. 
gif  en  to  her*  on  which  she  may  shew  cause  against  the  de*  may  emmdme 
enee  (p),  as  an  infiot  shallj  yet,  I  apprehend^  if  a  bil  be  ^^l^^**^^ 


bnnight  against  her  and  her  husband,  during  coverture,  re*  ^'^!^\ 
specting  her  inheritance,  which  she  claims  merehf  in  her  right,     '-      *   -* 
and  he  afterwards  dies,  the  right  surviving  to  her,  she  may 
draw  into  question  and  examination,  the  valkfity  of  the  decree 
obtained  against  her  during  coTertore,  and  avoid  and  reverse 
it,  if  there  be  jtM#  caitftf  so  to  do. 

Mr.  Justice  Wright,  in  the  case  fdSMan  ▼•  SUme  (c),  tSiat  Mmigngm'  •» 
he  did  not  apprehend  the  Court  of  Chancery  would  point  out  atu  to  mdu 
what  tide  the  mortgagor  should  make  on  a  bill  to  foreclose,  ^e^  ^ 
but  would  decree  him  to  malce  such  title  to  the  mortgagee  as 
he  was  capable  of  doing:    And  thereupon,  in  the  case  in 
4Iuestion,  he  directed  a  good  tide  to  be  made  by  die  deCendant 
to  the  pkdntiff,  and  die  principal,  interest,  and  costs  on  die 
mortgage  to  be  paid  in  six  mon&s,  or  the  defendant  to  stand 
absolutely  foreclosed. 

(b)  GUb.  Fsr.  Rom.  HU    Btmm  ▼•         (0  t  Atk.  lOl.    [&  C  uts,  975  s, 
JLtfwi,  t  P.  Wmt.  i50.  et  vkk  S  P.     note,  (6)^£tf.] 
Wms.  SSS. 


(B)  Tbst  U,  if  the  title  to  the  nortgafs  be  defeetiTe,  otherwiie  a  ooaveyMioe  CwMMgnitg 
csaaot  be  oeceMsry,  tboogli  it  be  lovetinet  takes,  lee  ante,  toL  I.  506,  ii.(F>  ^^  ■^^"^'— 
IvlV«v«Z)«ites,  3Bie.C.a59a;&C.  SDwk.759,  a  teoist  is  tail  wide  imiyieAfasMrl* 
ftaiertaafs  iofoe,  sadtiies^beoaaiebaiiknipt,  bia  afeifaset  were  decreed  te  ni^^^^^^ 
redeewa  or  ttaad  foredoeed ;  is  wbicb  latter  caae  tbey  weie  ordered  to  ^'  eat*  "^^ 
eento  proper  eoQTeyancee  of  tbe  SMNrtgaged  preniiee  to  the  platotHf  asd  bis 
beiM,  of  «o  Bmob  of  the  eatotet  comprised  is  tbe  iodentoree  of  leaie  and  re* 
Weee,  at  was  vetted  is  them  u  amigiieet  nsder  the  eemmiMioB  of  banbmptej 
as aiant  Be^iamin  Nenkw A''     aee  tbb  eaM  a»te,  toI.  i.  p.  IM^  to  tbe  toxt 
lo  an  4iMsymest  com^  t  Cb.  (%•  M«»  it  wae  laid  that  the  oowt  woald  go  at 
farther  thaa  to  tako  away  tbe  equity  of  redemptbw,  bat  would  toave  tbe  plais* 
tiif  to  each  title  as  be  bad,  aad  woald  aot  amead  it ;  and  that  tbb  was  ibe 
true  aad  aneiost  eoarse»  thoagb  it  was  added  that  tbe  eostrary  bad  then  of 
leila  beesseaMtimes  donew    Aad  tbe  l4ord  Cbaaodtor  agreed  thereto,  aad  die* 
ebarged  tbe  eontompt  for  aot  dciiveriag  possesshm  after  a  foredoeaia  of  the 
eqalty  #f  redemption.    £t  vide  SL  C.  aate,  965,  a.  (i)> 


^m 


ddO'a  CHAP.  XXT. 


a  right  to  ^tdeem  being  iDftAe«|PVt^;«Dd'dKprikid^  *numwmih/t  gfiu 

iojQstlcc  in  compelling  a  mortgagee  to  re-coDvey  to  a  aoHgagor^  wliea  it  mp* 

peared  by  liis  ovrn  answer  lie  had  no  right  to  iL 

But  thou  no-       The  condaston  of  Lord  Alvnnley's  judgment  waa  at  follows :— ^'  Where 

He§d  in  answer  n^^  |^  ^^i^  oaeiiiigle  inenmfaraDcer,  what  occasion  is  there  to  go  ont  of  the 

are  necessary  </  -9  i  o 

fwties.  common  mie  ?    The  nanal  and  eoramon /practice,  almost  without  exception^  is 

tonmk«  all  tncmnbranoers  parties*  If  I  lay  down  that  it  is  ahsolately  neeeS" 
sary,  I  arm  a  man  with  a  shield  to  ward  off  a  {oreclosnrc.  Bat  the  qaestioa  is, 
whether  it  is  not  proper  in  this  cas^?  I  Uunk  it  wonid  be  too  much  to  relnse 
It,  where  there  is  no  affectation  of  delay  that  I  can  see.  I  do  not  think  the 
general  point  so  clrar  as  to  determine  it  npon  this  case ;  I  hope  the  conrt  is  not 
bound  to  insist  npon  all  faMHimbrancers  befaif  parties  ;  bat  I  am  perfectly  satis- 
fied that  in  this  case  itis  by  mnch  the  least  evil  to  order  the  cause  to  stand 
over  till  this  single  iocambrancer  is  made  a  party »"  which  was  accord ii^y 
done.    Bp.  ^f  WmdusUr  v.  Beaoor^  5  Ves.  317. 

Observations  on  '   Theeonduaioo  from  this  case  is,  that  the  general  practice  here  spoken  of 

preceding  €aH.  -by  Lord  AlTanley,  and  adopted  by.Mr»Maddocks,  is  not  supported  by  any 

direct  authority,  and  it  is  obsenrable,  that  Loid  Alvanley  in  the  above 
case,  most  cautiously  refrained  from  stating  that  erery  incumbrancer  not  ap« 
|iearing  on  tlie  records  was  n  necessary  party  to  a  bill  of  forcdosure.  The 
case,  therelbre,  rests  upon  prindple,  and  it  is  scarcely  requisite  to  remark, 
that  of  those  faMuasbrancers  whose  liens  appear  by  the  answer^  the  mortgagee 
will  thenby  acquire  notiee,  and  as  to  them  be  must  move  for  time  to  amend 
his  bill,  by  nmking  them  defendanU  to  his  suit,  £t  vide  Paik  v.  Clintoa, 
It  Ves.  58,  where  it  was  made  a  question  whether  aU  incumbrances  were 
necessary  parties  to  a  bill  of  foreclosure,  but  the  point  was  left  undedded. 
BeeniBoaaie,  p.  9f^l,  where  itis  laid  down  that  the  mortgagee  will  not  be 
obliged-  to  aoconnt  for  rents  «ud  profits  recdved,  or  wiuch  he  might  have 
-recdvedasagahist  other  ineombmaoers  unless  he  have  notice  of  their  claims, 
which  woald  involve  ashigalar  anomaly,  if  it  be  law  that  he  hfu  to  make  them 
'^artiefto  his  biU  e#  Awedosum,  whether- he  have  notice  of  their  ioonmbrances 
•  or  not. 

Of  iaoiM-  inchmbraneera&^tf  themMng  ef  0t&wssrtgag4  will«f  course  have  the  same 

'lar^MurA  S^tff  e '  ^™  ugainst  the  estate  afler  foredosure  as  they  had  before ;  and  it  seems  dear, 
«msr#rarf,  er     that  as  to  incnmbrancers  becoming  fucfa  eitter  the  HU  offanshmm  has  beca 

Y^fi^f  qT  n,^^  they  wm  be  bound  by  the  deorua,  and  need  not  be  made  partica,  whether 

.  themortgagee'have  notioeof  theai  or  not,  for  an  alienation  pendhig  a  suit  is  void» 

errathar  voidable.    HWMr  v.  Ana/iseed,  Amb.  676*  Gosifttf  v.  J>urdiRy  SJBatt 

drBea.  I6f .    S.  C.  and  P.  ante,  54t,  tn  nstis,  and  Msort .%.  JMsrmpmms,  1  Ball 

dr  Bea.  509.    If,  therefore,  after  a  bill  filed  by  tiie  fiat  nior^ngee  to  fbredose, 

'thettamrtgager  aonfesies  «  Judgnmnt,  ejfecntrs  a  second  mor^i^,  or  assignt 

'  the  eqmty  of  rede«ptic»,  the  phdnliff  mortgageeoiqednotjnake  the  creditqr, 

incnmbraaoer,.er  assignee  parties,  for  they  will  lie  hound  by  the  euit;  «dA* 

pnrchaservrho  toojc  an  objection  ton  title^  that  two  -moatgagees  (who  hacame 

such  alter  the  hill  filed)  were  made  no  parties  to  the  foredosure,  was  cua- 

•demncd  with  oasts.    SeeJ9p.  ^  ffincsWif^r.v.iMic,  U  Ves..l99.    S.  C.  aate^ 

voLi  MB,  /n.(R)»efer-r«U9gOrt9p  v.>lfi«fi^  7  Vin.  Abr«  i^Sl^pUS^  to  the  con- 


taned  hj  him  lo  hteAo^B^  although  the  first  moHgagee  had 
no  notlee  of  the  seoovid  martgage  befes^  the  decree. 

But  the  firsyt  mortga^^ee  shall  be  a)}oxfed  a,ll  !his  expences  FirH  nmt- 
9Ut  «f  pocket.     %iw,  vhwe  I-f ,    ^  ftepW  Wiqrtgagee  (4)i  fy^^dT* 
taiM  to  Mdeom  Hv,  who  had  been  at  oieat  expeneea  in  laur*  ^^^  "^^ '?'  . 

^  *",,  pmceSf  ana  noi 

auita  to  foreclose  the  mortgagor^  and  otherwise^  in  relation  to  .confined  to  ux- 

ike  estate,  the  court  ordered  that  his  costs  should  not  he 

* 

{%)  Lmaxy.  BUe^  S  Vera.  185. 


fniiy.  See  lOso  $  Vet.  5X5,  wsd  Gm^ik  v.  ITerrf,  t  Atk.  174.  StifU  r*  Jtfs^* 
Km,  i<?h.  Ca.  l«0,  and  MHca^e  v.  fVfeerUe^,  t  Ves.  Sc  Bea.  tor,  wbere  it  was 
expressly  acknotrleged  by  the  Cooit,  (hat  a  Jndgmeiit  confessed  aftM*  a  bill  of 
Ibrectoftti^  will  be  ineflectaal  against  the  plaintiff.  Spd  Tide  what  is  satd  by 
Lord  Eidon  in  Jkthf  ▼.  llfsfl|r,  4  Dow.  P.  C  4^5,  that  if  land  be  aliened  pending 
a  snitin  eqnity  about  it,  thoogh  this  will  not  prejudice  the  pflainfl#,  tlie  alienee 
oogfat  to  be  brought  before  the  Court.  But  his  Lordship  addeld,  «Mf  there 
are  ^^xatlons  alienations  pending  a  snit,  the  Coort  win  restrain  them,"  ib.  440. 

(D)  A  reference  was  made  to  this  place  from  a  former  page,  ante,  vol.  U 
asr,  tt.  (8),  for  the  modem  decisions  on  the  subject  of  costi.  '  It  Is  therefore 
proposed  to  mn  through  the  leading  anthorities  on  that  head  here,  though  they 
may  not  be  etaetly  relevant  to  the  doctrine  under  consideration.  ] 

In  the  first  place  )t  may  be  observed,  that  a  mortgagee  will  be  allowed  the  Moftm^^  ^  \ 
costs  of  procuring  letters  of  administration  to  an  hteumbrancer,'  wliom  the  will  !|!i!!!^i!^«Jl  * 
of  the  mertgagor  has  made  a  necessary  party  to  the  bill  of  foroclosnre.    Thus  |o  «»  eanaitaa^ 
fai  Hwid  V.  Foioaef,  9  Ves.  70,  a  bill  of  foreclosure  had  been  filed  by  a  mort*'  uader  mort- 
|agee  In  fee  against  a  devisee  for  life  and  a  devisee  hi  remainder  under  the  j^J^  arrean 
Win  of  the  mortgagor,  the  heir  at  law,  and  an  annuitant  of  90L  nnder  the  wfU.  were  due. 
In  1779,  the  usual  decree  iiiH  was  made ;  and  in  1787  the  decree  was  made 
'hbsohrte  against  the  devisee  for  life  only.    The  mortgagee  had  been  in  pos^ 
session  from  1775.    In  179t,  the  devisees  of  the  mortgagor  conveyed  to  other 
persons ;  and  bills  of  revivor  and  supplement  were  tted.    the  annuitant  tfetng 
dted,  an  adminlstratioa  to  her,  aS  a  necessary  party,  the  anunlty  being  in 
arreair  at  her  •death,  was  procured  by  the  ton'  and  heir  of  the  mortgagee  to  H 
person  of  his  nondnation :  and  upon  the  master's  refosal^  under  the  decree  opoit 
the  supplemental  bill,  to  allow  the  costs  of  that  administration,  a  petition  was 
presented  by  tbe  heir  of  the  mortgagee  and  allowed.    The  Master  of  the  Ro)b 
obsendttg,  that  the  expense  was  absolutely  necessary,  and  the  demand.  If  there  . 
was  no  practice  against  it,  seemed  reasonable ;  the  original  mortgagor  having, 
by  parcettiBg  out  the  equity  of  redemption,  occasioned  the  necessity  of  it. 
9  Ves.  71. 

Id.  We  have  seen,  that  if  a  mortgagee  settles  his  estate  on  a  variety  of  MeHgag&r 
trusts,  the  costs  of  making  all  the  persons  claiming  nnder  the  settlement,  par-  ^T^^LS*^  ^^f 
ties,  as  well  cestafs  que  truH  as  trustees,  must  be  borne  bv  the  mortgagor,  ante,  mceatary  by 
fnl«t.  40f,  n.(R).    Tiie  costs' also  of  tracing  the  moHgageeV  repri^sentattve,  lateful  ccie  of 
whose  ooneurrcnce  is  requisite  in  a  reconveyance  of  the  estate  on  a  bill  of  re«  *"<>'''fV<'* 

NN« 
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taxed^  as  in  an  adirene  suit,  but  thai  he  sho^  be  alioired 
aU  his .  costs  and  expenoes,  as  was  done  in  the  case  of  a 


demptioo,  mnst  be  borne  by  the  mortgagor.  SmUh  ▼.  BickmM^  5Vet.  Sc  Bea.  51* 
Hot  it  ban  been  inferred  from  the  eaae  of  Skipp  f .  fTjrcit,  1  Gox,  359,  et  infim^' 
that  the  mortgagor  will  not  be  liable  to  pay  the  coeti  of  cMtiM  ^m  trmH  wadti 
the  mortgagee's  settlement  where  their  claiaM  are  adverse  to  each  other. 
1  Jacdi  Walk.  966,  n.  (e),  that  is,  it  U  presumed,  the  costs  of  settling  those 
claims. 
Pnrdu»er$  rf  3d.  In  conveyances  by  expectant  heirs,  which  have  been  set  side  on  the 
ISmdeJi^^  ground  of  inadequate  c«;nsideration,  or  undue  advantage,  the  purchasers  have 

nevertheless  been  considered  as  mortgagees,  and  held  entitled  to  costs.    See 

TVwtefoa  V.  GrijgUh,  1 1^.  Wms.  510.    Gu^m^  v.  Hsatoir,    1  Bro.  C.  C.  1.  4i€«- 

fer  ▼.  CAaM,  9  Mod.  S9.    Peacock  v.  ^muis,  16  Ves.  51t.    Gowlufd  v,  Dc  Fjarm, 

tr  lb.  SO,  apdBoMws  v.  fl«a^,  5  Vea.  Si  Bea.  117.    But  Lord  Uardwicke  m 

[  992  *  1     ^^  ^'^  under  similar  circnmstano^,  refesed  to  give  costs  (JLowXcy.  t.  Hcopetf 

8  Atk.  £76);  and  In  miother,  gave  oosto  against  the  psendo-porchasef.  Bar* 

nardiiUm  v.  Umgcod^  3  Atk.  1S3. 

S9  ^  iUfU  4th.  In  Osnoi  v.  Griffitki,  Amb.MO,  a  decree  at  the  Rolls  directing  a  cre- 

'''*^**^'  (iitor  in  possession  under  an  elegit  (who  bad  been  jreported  over-paid)  to  pay 

costs,  was  reversed.  It  does  not  appiear,  however,  from  the  report,  that  he 
ultimately  obtained' hi^  costs.'  ^ 

Marigagvr  0*  ^^*  Where  a  party  purchased  premises,  charged  as  a  collateral  security  for 
mMc  iocosltf  an  outstanding  bond,  and  there  being  sev^al  claimants,  he  paid  only  .part  of 
MM^rs  M  pay  ^^  porchase-money,  and  executed  a  mortgage  for  the  residue  to  the  amonot 
caart,  of  such  charge,  and  afterwards  file^  a  bill  as  mortgagor  against  the  obligees 

and  the  trustees  (his  vendors)  to  have  the  premises  reconveyed  to  him,  and 
a.  declaration.of  the  court  as  to  the  parties  entitled  to  receive  the  mortgage 
money ;  the  court  held,  that  it  could,  in  effect,  only  be  considered  as  a  bill  by 
a  mortgagor  to  redeem,  and  that  he  mnst  pay  the  costs,  although  he  bad  paid 
the  money  into  court.  Drew  v.  HarMun  and  others,  5  Price,  319.  S.  C.  aatp, 
Tol.  i.  402,  n.  (K). 

6Ui.  It  may  be  inferred  from  the  case  of  Corder  w.Morgma^  cited  ante,  vol.  i. 

fs  19,  that  where  a  mortgagee  has  i^>solnte  powers  of  sa^,  if  the  purchaser 

^  fhall  refuse  to  complete  his  contract  by  reason  of  the  mortgagor  npt  concoiriag 

In  it,  and  a  bill  be  filed  against  him  by  tlie  mortgagee  for  specific  performaifpce, 

it  will  be  decreed  against  him  with  costs. 

CoHc  ofjQcH'        ^^  ^^  *  ^'^^  ®^  forjeclosnre,  the  master  will  in  general  be  directed  to  take 

muait  Nsf «(-      into  the  account  the  costs  incurred  by  the  mortgagee  in  proceedings  at  law  in 

iIe«taJbra<Ier«-  ^^^^^^''^  and  such  costs  will  be  allowed.    See  infra,  1103.    ffut  if  nomas* 

4^,  im  ML  tion  be  made  of  any  actions  at  law  in  the  bill  or  prayer^  an  account  of  the 

ppsts  at  law  will  not  be  ordered.  Thus,  on  a  motion  under  the  statute  7  Qeo.  3. 
c.  so,  for  a  reference  to  the  Master  on  a  bill  of  foreclosure,  the  ViceChan* 
eellor  said,  that  as  no  mention  of  any  action  at  law,  or  costs  incc^rred  was 
made  in  the  bill,  be  could  not  order  the  Master  to  take  such  costs  into  the 
account  But  his  Honor  would  allOtr  the  phuntiff  to  amend  his  bill,  in  that 
respect,  and  permitted'  the  motion  to  stand  over  until,  the  bil^wns  amended. 
diUUtrd  v.  ifcyor,  9Madd.  Rep.  433^      .     ,. 

Sth.  It 
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soGcitor,  who  laid  out  and  disbursed  money  for  his  client;  and 
fiurther^  that  the  profits  of  the  estate  in  question  should  be 


•  8th.  It  iias  recently  been  decided,  that  the  costs  Of  the  committee  of  a  DiMH^etianM  om 
lunatic  mortgagee  Sirhich  may  be  incurred  in  enabling  him  to  reconvey  to  the  n^i^^  n,^  jn. 
mortgagor,  under  the  statute  4  Geo.  t.  c.  10,  (including  the  costs  of  the  re-  fnU  flMr#- 
^  ference,)  are  to  be  paid  ont  of  the  lunatic's  estate,  whether  the  application  be  ^^^** 
made  by  the  mortgagor  or  by  the  committee,  which  latter  is  the  most  usual 
course.  Jdeharda,  Ex  parte,  l  Jac.  Si  Walk,  t&h ;  see  also  S.  L.  Bridges,  Ex 
parte,  Cowp.  Rep.  f  9(K  But  we  have  seen,  (ante,  vol.  i.  207,  in  noti»,)  that  an  hi- 
ftint  trustee  or  mortgagee  within  the  statute  of  Anne,  will  be  allowed  all  rea- 
sonable costs  ineurred  ia  executing  the  conveyance.  Hie  following  are  Lord 
EMonls  sentiments  on  this  subject : — Where  the  costs  of  a  trustee  are  directed 
to  be  taxed,  that  means  as  between  party  and  party ;  not  in  the  larger  way. 
But,  where  a  trustee  In  the  Mr  execution  of  his  trusts  has  expended  money  by 
reasonably  and  properly  taking  opinions,  and  procuring  directions  that  are 
necessMyibr  the  due  execution  of  his  trust,  he  is  entitled  not  only  to  his  costs 
but  abo  to  bis  diarges  and  expences  under  the  head  of  just  allowances.  Some 
of  the  Masters  think,  that  at  these  chargos  cftnnot  come  under  the  head  of 
costs,  they  eannot  be  given  under  just  allowances.  With  regard  to  an  infant  this 
requires  great  consideration  ;  Ibr,  as  the  Infhnt  himself  cannot  incur  charges 
and  expences,  and  If  the  costs  cannot  be  claimed  under  just  allowances,  and 
<he  next  friend  is  to  be  at  the  whole  expenee,  persons  will  d^beimte  befor^ 
they  accept  thsrt  oAce.  Feamt  r.  KoNir^,  10  Ves.  184.  In  the  subsequent  casO 
of  CmI,  Ex  parte,  ib.  554,  the  same  noble  Lord,  in  ordering  an  infant  mort- 
gagee to  convey,  intimated  bis  wish,  that  the  Master  should  look  into  the  bill 
with  aa  anxiety  to  diitalto#  every  thing  that  was  not  necessary ;  fbr  instance, 
a  brief  to  counsel  to  consent  for  an  Infhnt  -,  to  which  no  attention  could  Imi 
paid. 

9th.  Uuder  a  bill  by  the  first  mortgagee,  a  sale  having  been  directed  with  Sale  directed 
the  consent  of  the  second  and  third  mortgagees,  and  the  produce  not  being  ^'^^!!^'I^^M 
sttiBcient  to  pay  them  all,  a  question  was  made,  whether  tlie  costs  should  be  mortgageee 
paid  in  the  first  place.    The  Lord  Chancellor  said,  the  costs  must  be  paid  ^^  ^  ^  P**^ 
In  the  first  instance,  for  that  in  the  case  of  a  decree  under  a  bill  by  creditora     r^'onq  «  -t 
Ibr  a  sale,  the  mortgagees  were  untouched  by  the  decree,  but  if  they  camo     ^  -* 

in,  and  consented  to  a  sale  they  were  bound.    Theilrst  mortgagee  might  have 
^foreclosed ;  and  the  third  mortgagee  could  have  prevented  the  efiect  of  that 
by  redemption  only.    The  costs  were  accordingly  ordered  t»  be  taxed  In  the 
first  Instance.     Kenehel  ▼.  Sertiftem,  tS  Vea.  SfO. 

10th.  The  costs  to  which  a  mortgagee  Is  entitled  are  not  taxed  costs,  but  such  Mertga^ee  ea-» 
as  are  allowed  between  attorney  and  client ;  and  it  should  appear  from  the  case  fffi^J^*^^ 
•f  Ramedeu  v.  LangUf,  t  Vera.  5S<I,  8.  C.  ante,  p.  956,  tliat  if  at  law  the  ^ 

mortgagee  has  been  decreed  tvced  costs  only,  a  court  of  eqnity  will  help  hint 
to  his  full  costs.    But 

11th.'  "nioogh  a  mortgagee  is  primA  facie  entitled  to  full  costs^  be  may  be  de-  ^^  .^' .*"9  ^ 
prived  of  them  by  hU  ovm  positive  misconduct.    L^ue  v.  Sipyt,  i  Scb.  Sc  Lef.  ^^  ^  mrea^ 
'657.  It  b  true,  that  tiie  owner  coming  to  deliver  the  estate  from  that  hncambrance  sioa  aad  itl^m 
ht  bknself  fiiaoed  upoa  It,  the  person  havuigtlie  pledge  M  not  ta  be  pal  H 
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« 

dpplied^  in  tbe  fir«t  ifooe»  to  pa^  imd  satisfy  what  was  dtte  for 


6xp«1lcS  wif&  f^g&m  to  Orei ;  find  1$  Id&g  U  li^  ftcU  ^e^iboaBIy  at  inoHgagee, 

to  Uiat  eKteot  be  ought  to  be»  and  indoed  will  be*  indemnified.    Bat  tbat  frin- 

ciple  does  not  go  to  a  case  wbere  a  mortgagee,   throngli  bis  impnoper  con- 

dact,  occasions  a  great  deal  of  delay  and  eapensiTe  litigfttion.    If  therefore 

a  mortgagee  onerates  the  pledge  with  costs  incurred  by  an  wonst  defence^ 

^e  will  be  ordered  to  pay  the  same.    This  was  in  effect  decided  by  Lord  Keeper 

(ittleton,  InBecon  v.Bocoii,  (Totb.  S31.  IdS^  edit.  1820,)  afterwards  more 

explicitly  by  Lord  Hardwicke/  in  MoaAU  ▼.  Murgair^yd,  1  P.  Wms.  995,  and 

finally  by  Lord  Eldon,  in  Detuiin  y.  Gale,  7  Yes.  583,  in  which  case  the  latter 

learned  Judge  said  it  was  a  very  clear  moral  proposition,  that  the  mortgagee 

ought  to  pay  all  costs  his  unnecessary  and  oppressive  dealings  had  occasioned. 

S^Ucitor  Uiking      In  DetiUin  t.  GaUf  ubi  snpra,  the  mortgagor's  solicitor  had  taken  a  mort- 

"Ifi^'^^V^  from  gage  from  his  client  for  the  amount  of  his  bill  withont  any  setUement  of  the 

Btatement  f       accounts  between  them.    An  inquiry  haying  been  directed  as  to  what  was  doe 

^^ni  decreed  to  to  the  defendant  (the  solicitor)  upon  his  secnrities  and  otherwise,  great  delay 

F^y  <;os^.  imci  expensive  litigation  was  occasioned  by  his  conduct  befoce  any  accoant 

could  be  procured  from  him ;  and,  finally,  hU  demand  was  redaeed  to  more 
(han  one-sixth  of  the  amoant  originaUy  suted.     The  plakitiff  (who  was  the 
piortgagor)  pressed  for  a  general  account  against  him,  with  rests,  and  also 
for  costs.    Fpr  the  defendant  it  was  insiated,  that  there  waa  no  inatance  of 
quaking  a  mortgagee  pay  costs.    Bnt  the  Lord  ChaaceUer  said,  tlUt  was  not 
^f  necessity  $  and  the  principle,  though  generally,  true,  did  not  apply  to  such  a 
case  as  this,  where  the  expence  of  the  suit  was  not  incurred  by  the  mortgagor  in 
attempting  to  deliver  his  estate  from  a  demand  admitted  to  he  jnst;  on  the 
contrary,  the  great  expence  of  the  suit  was  incurred  in  a  sucoessfal  endea« 
yonr  of  the  mortgagor  to  prove,  what  he  had  established,  that  the  defiendanl 
charged  him  with  a  great  deal  more  than  he  ought ;  and,  the  coort  baving 
taken  off  upwards  of  one-sixth  of  his  bill,  there  was  no  doubt  hisLordslilp 
was  acting  equitably,  (following  the  principle  of  tlpe  legislature,)  by  aayingf 
-  that  as  to  so  much  of  the  suit  as  related  to  that  bUl  the  mortgagee  should  pay 
the  costs.    He  was  under  an  obligation  to  bring  into  the  Master's  Ofllce  oktf 
accounts  capable  of  being  clearly  vouched,  for  he  was  apt  a  mere  moitgagee, 
but  become  so  in  consequence  of  his  transactions  as  agent.    Was  he  th^  to 
charge  tlie  estate  with  all  the  expence  attending  a  useless  and  naaeceasavy 
litigation  in  the  Master's  Office?    Certainly  not ;  bnt  it  was  a  vei^  different 
consideration,  whether,  being  a  mortgagee,  he  was  to  pay  the  «fsAs  tf  the  wmi-* 
gagor;  if  any,  it  waste  be  considered,  wbat  costs;  for  the  s^it  want  to  other 
acgpnnts  with  other  incumbrancars,  and  to  pomfs,  as  to  whidi  to  a  certain  ex- 
tent he  m^t  have  had  costs*    Lord  Eldon  then  stated  the  general  principles 
above  mentioned,  and  declared,  thi^  it  vpould  l>e  a  disgrace  to  the  court  to 
allow  the  defendant  his  costs  farther  down  than  to  t^e  time  of  his  answer  i 
7  Ves.  586. 

^eUjbti  ikai  in  a  subsequent  cane,  (Trecotfticfe,  aU,  • ,  t  Vea.  d^  Bea.  tMi^)  it  was 

mo^rflV«r  mey  msifted,  that  there  was  no  instance  of  refusing  a  asortgagee  his  coata:  tiis 
9^  nvH.  general  rule  which  depended  on  a  principle  of  publie  potior,  with  a  rkew  of 

^eonraging  loans  on  nort^ag^  xequtri^g  the  miprt^HV^  alivafa  to  14 194$ 
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iMQh  e^ats^  dh^ffgesy^  and  di^ursem^its^  befose  k  was  applied 


with  a  tender.  The  Lord  ChanceHor,-  howerer,  nM^  there  vrere  exception  ta 
thU  rqle*  m  vq^  ^ejtU^  ▼«  Ga(e,  nbi  ftopra,  where  he  himself  had  refnaed  a 
mortfigee  co«t|«  In  a  case  before  liOrd  Tbnrlow  {Skuttlnoorih  ▼.  Lowtker^ 
ip^ntiQQfld  ^|8^»  7  Vet.  56^),.  Lpr4  Lonsdale  had  fil^d  a  bill  of  foreclosare, 
#eai|iD|>  w%  thai  |1^  e«tatf  should  be  redeemed,  but  to  inflict  a  Chancery 
wit  om  the  deteflafft^  wbp  moved  for  a  reference  to  the  Master  to  inqoire 
^hat  was  doe ;  fr^ving  found  the  me^ns  of  payment,  the  plaintiff  moved  to 
dwalsa  ^ift  ^ilL     After  that  conduct.  Lord  Thurlow  thought  the  mortgagee 

entitled  ifi  c^ts :.  bi^lfOrd  Eldon,  io  the  above  case  of  Trecoihkk,  ats. , 

^Mf  thai  ho  w^))  bav§  r^fo^  cosis  in  such  a  case ;  as  i^dmitting  the  policy 
4^1  Ui^d  been,  ipi^ntioned,  of  holding  the  mprt^nagor  to  a  tender,  yet  if  the 
oondnol  of  the  m^rlg^g^  vhewed^  that  though  repeated,  tenders  should  be 
ipade  he  would  i^t  act  upon  them,  the  doctrine  oif  law  should  be'appUed  to 
that  case,    t  Ves.  ^  ^ea.  i8i. 

If  a  mortgagee  resists  redemption  merely  for  the  sake   of  opposing  the  Mortgagee  dis» 
"X^rtg^gyr,  wh^  a  clear  equity  to  rede^era  can*  be  proved  against  him ;— as  If  i^j^^,^  f^  reeUls 
1^  contend,   that  the  deed  represented  to  be  a  mortgage,  was   an  absolute  redempHon 
conveyances  when„  in  fact^  it  is  aceompuiied  with  a  defeasance  in  a  separate  "^^^^'"'^ 
deed ;  or  if  l^e  object  to  beiqg  r^ deemed  on  the  ground  of  length  of  time,  t^nm^  rtmtdfx 
wl^eii  twalT^  yenri  oul^  have  elapsed  since  his  entry  into  possession^  especially 
If  the.  ptsrsoB  epU^ed  to  the  equity  of  redemption  labour  under  a  disability 
all  thai  time  f'r4f»  ^iU  b^  decreed  to  pay  tlie  expepces  nf hich  this  resistance 
figainsl  his  own  l^n^wledg^  may  have  engendered^  Baker  r.  Wind;  lVes./6l.       /^/. 
So»in  Brwgkim  w.p^^kfi  friee,  t34,  the  court  of  Exchequer  gave  costs  for      ^    ^z     *    »     \a^ 
|be  crown  actual  an  eqnitable  mortgagee,  who  stood  ^  a  point  which  he         ^^  *^  yA^""^ 
could  not  sustain.    And  in  a  late  case,  where  a  mortgagee  resisted  the  mort-  * 

gagor's  right  to  redeem,  o|i  the  aroupd  of  a  decree  of  foreclosure,  which 
decree  the  mortgagee  bad  collusively  ob^ined,  he  was  decreed  to  pay  so  much 
of  tl)[e  cos|s  as  we^re  incurred  by  his  coi^troverting  the  right  to  redeem,  and  for 
fjyi  thip  evidence  rendered  nece^ary  fa^y  tliat  resistance.  Beyond  that,  however, 
(he  court  s^id,  he  'V^  npt  bound  to  pay ;  and  it  was  decreed  that  he  should 
receive  bis  costs  yif  to  so  mnqh  of  the  suit  i|s  was  necessary  for  the  redemption, 
tfora^  V.  Tci/'if^,  I  J^c  ^  Walk.  $03.  S,C.  ante,  979,  n.  Where  a  mort- 
gi|g^  ^led  a,  l;(i|l  Itfi^inst  the  mortgagor,  to  make  him  account  as  bailiff,  and, 
1^1^  an  isfine  ^  If  w,  it  wf  s  fopnd  t^i^t  the  j^laintiff  w^  a  mortgagee ;  upon 
Vhich  ^e  am%ni(^ed  hif  bill,  or  ratho^*  converted  it  into  a  bill  of  foreclosure ; 
lie  was  decreed  for^wMh  to  pay  thf  cof;U  of  the  issue,  the  costs  of  the  present 
•f^Jicalion^  ^d  all  other  cost^  whi/ch  tl^e  defendant  had  sustained  beyond 
whal  he  wpnld  have  been  j^ut  to  if  the  bill  had  been  originally  a  bill  of 
foveclosare.  SftMk  v.  Smih^  Coop.  Qh.  Ca.  141.  Belt's  Snpp.  1  Ves.  sen.  88. 
The  que^tioii  pis  to  what  costs  a  mortgagee  shall  receive  who  has  created  the 
necessity  of  a  suit,  arose  also  in  QutrreU  v.  Beekford,  1  Madd.  Eep.  f 86 ;  but 
Die  case  wen|  off  on  another  ground* 

It  s||Oi|ld,  however,   be  remembered;,  that  if  a  mortgagee  insist  upon  a  Sed  contra  if 
p4ifa|t  ivhicU  i^  doubtful,  it  will  nojt  deprive  hfm  of  bis  costs,  Perrif  v.  Barker^  ^^^  ^',  dauht' 
\^  Vm,  gQ$i  for  C9^t«  4o  UQt  foUpw  the  cviuj t  of  the  suit,  where  a  fair  qucs-  V«iX  ***"*  ** 


And  a  decree  to  fofedoe^  tfaoogh  oude  nhaokn^  agoed 
and  inroUedj  is  no  plea  to  a  srit  to  ledecM,  if  wirrefdHoudy 
JJ]JJ*J^^22J^'  proeused  (•>    Thus,  where  a  plaintiff  brought  a  bill  to  redeem^ 

■etdng  forthi  that  his  late  fistther  being  sei3ed  in  fee  of  lands 
]&  P«  of  SOL  per  amntm,  made  a  mortgage  thereof  to  L  S.,  and 
fbat  the  defendaot  desired  the  plamtiiTs  &the(r  would  consent 

(I)  Lhffd  r.  B§mmtt,  tP.  Wmt.  74.    [8m  two  esaetiif  ftrnwd,  waU,  976  and 


Mwi^u  Mi-  Fhisny,  it  b  obBflrvaMe,  ttat  in  BMcte  t.  P€rriN8>  t  Brad.  4t  Bin-  ^7, 
«ml  o4!tr^  where  the  mortgagee  applied  to  the  cottunisikNNn  of  a  haakrvpt  morlgagory 
hnkntfU^^        at  a  general  meeting  for  a  sale  of  the  mortga^  premtacs  under  Lord  LooglN 


"^"^  i^  ^    borough's  order^  Stfa  March,  1794^  and  the  sale  was'  direeled  aeosrduigly  9  at 
^  which  sale  the  mortgagee  became  the  pnvehaser,  tiM  ooartof  Common  Pleat 

was  clearly  of  opinion,  that  the  mortgagee  was  bound  to  pay  the  cafMiioes  of 
the  sale,  including  advertlseBieats  and  the  soliiiltot's  ehargct  wider  the  com- 
mission,  he  having  attended  the  sale,  prepared  the  oonveyanoe,  and  procured 
Hb  exeeuttou.  Bnrrongh,  J.  oheerrldg,  that  the  sale  was  ibr  the  beueftt  of 
ihe  defendant  [(he  mortgagee]  as  It  cnaM^  him,  if  the  estate  turned  out  to  be 
insufieient  to  pay  the  mortgage-money,  to  prove  dm  diierenoe  under  the 
commission ;  that  this  mode  of  pioceoding'was  more  espeditione  and  beneficial 
than  foreclosure,  und  that,  at  all  events,  the  defendant,  having  adopted  it, 
was  bound  to  take  it  vritii  all  its  inoidents.  It  was  then  insisted,  that  the 
defbndant  was  not  liable  to  pay  the  fees  of  the  eommksieaen  amounting  to  M. 
As  it  did  not  appear  that  the  meeting  was  hdid  at  the  defendant's  request,  or 
for  his  busfaMss  espedaHy,  Parii  and  Bnrrongh,  Justices,  (who  said  they  had 
been  commissieners  of  banlcmpt  fer  many  yeass)  deofaned  they  cntertaiaed 
no  doubt  that  the  defendant  was,  under  the  ending  of  the  jury,  (which  pre* 
eluded  the  court  feom  enterteg  into  tiie  quantum)  KidMe  to  reimburse  the 
plaintHT  these  charges  also,  as  every  meellDg  ot  the  commisBieners,  in  which 
the  accounts  of  an  individual  are  examhied  for  his  own  benefit,  oons6lnted  a 
special  meeting  as  to  that  individual,  although  other  bushseM  might' be  trans^ 
acted  the  same  day.  But  Dallas,  C«  J,  and  Rfohardseo,  J.  cspresainf  a  wish 
that  the  feet  should  be  ascertained,  whedier  the  meeting  in  question  was  or 
was  not  at  the  express  insomee  of  the  defendant,  and  for  his  special  bnsiiiess  s 
the  plafaitiff,  hi  orderto  end  the  cause,  eoosated  to  abandon  nny  chaige  fer 
fees  to  the  comodssleners  beyoad  what  tb^  woald  have  been  entitled  to  ou 
a  general  meeting,  and  a  verdict  was  entered  aeeerdioi^y.  t  Brod*  dc  Bing, 
460.    8.  C.  5  J.  B.  Moore,  990. 

The  subject  of*  this  note  has  been  previously  hintad  at  in  vwione  pnees.  See 
vol.  i.  p,  l8f .  956.  Et  ante,  9IT.  90S.  1097,  whom  a  mortgagee  was  deaied 
tike  costs  whidi  a  mortgagor  occasioned  by  a  crass  bill  10  tlic  cause.  As  p^ 
costs  on  equitable  mortgages  and  in  bankruptcy^  see  Chap.  X^m*  post,  and 
^Wdngtfm  V.  fP^mril,  t  Madd.  Rep.  S40^  where  A.  filed  a  bill  ^  Menytioa 
without  title,  and  then  punfliased  a  right  to  redeem,  but  hit  W  was  dl^wtalPd 
with  fpJl  costs»    S.  P,  TMfin.  v.  l^ilMi^  Ceef».  i9< 


tintr  tl&  mortgage  dioiild  be  dssi^^ned  to  the  defendant^  Hrho 
wodd  help  the  plaintiff's  firther  to  a  plaoe»  ahd  be  wilHng  t9 
take  Ma  initeiMit  out  of  At  profits  of  ihe  {dace;  that  there- 
upon Ifaia  mortgage  waa,  by  the  jikkaHS^B  ftlher's  consent^ 
asflgned  to  the  defendailty  who  never  helped  Ae  plaintiff  *a 
father  to  any  pliicei  but  instead  iiiereof  the  defendant,  the 
next  term  after  the  mortgage  was  fdrfint^^  brbugfat  an  ^eet* 
liient  againlit  Ae  plaihtiff's  fiifhei^r  mmI  turned  him  ont  of  pos^ 

aesbion ;  tod  the  t^nh  nekt  fbIlowii^»  the  defendant  brenghi  a 

»  

bin  aguttBt  the  plaintiff  *8  father,  who  put  in  an  answer  to  the 
ImIU  ttnd  then  the  defendant  got  a  conuiion  bailifl^  one  of  a 
seandalous  chahicter,  to  aiakn  an  afidant»  Aat  the  pbdntiff^a 
father  had  left  his  babitation*  and  (as  he  bdieved  and  waa 
credibly  mformed)  waa  gone  beyond  sea ;  upon  which  affidayit 
the  now  defendant  got  an  order»  that  service  of  the  then  de* 
fendants  elerk  in  eonrt  might  be  good  service;  wheieas  the 
plaintiff's  fether  was  then  living,  and  publicly  appeared  in  the 
next  county  with  his  wife's  relations }  but  upon  this  false  affi- 
davit, an<i  order  made  thereupon,  the  cause  was  heard  e^ 
parte,  and  the  report  made  ex  parte,  and  confirmed  absolutely; 
by  which  means  the  plaintiff  ^s  fkther  became  absolutely  ibre- 
closed,  although  the  estate  was  of  much  greater  value  than 
the  mortgage* 

The  defendant  pleaded  this  decree  and  report  (k),  and  both 
made  absolute,  signed  and  inroQed.  Ei  per  ^utumh  aH  these 
dfesunstances  of  frand  oughi  to  be  answeled;  which  the  de* 
fetodant  has  been  so  fiur  ftom  doing,  that  he  only  pleads  that 
decree  and  report  as  a  bar,  which  the  plaintiff  seeks  to  set 
aside  i  and  the  decree  being  signed  and  inroIled«  the  plajntiff 
has  no  other  remedy ;  and  if  these  ipattera  of  fraud  laid  in 
the  bin  are  trae,  it  is  most  Mutoiiable  that  the  decre^  should 
be  set  aside,  and  the  pl^  wad  over-ruled. 

It  waa  ol^ectedy  in  the  above  ease,  that  aoeordittg  te  the 
nde  tlien  laid  down,  a  decree  might  be  set  aside  Yvy  an  orij^ind  ' 
bin  (m) ;  but  the  court  replied,  that  such  a  gross  fraud  as  thi^ 
was  an  abuse  of  the  court,  and  sufficient  to  set  aiQr  decree 
8»de, 


99Ta         CHAP.  XXL  of  wokbclouvhis: 

Decree  ef^fvre-  •  The  time  for  payinent/  limifed  on  a  decree  for  foredosuie^ 
imged  three  ™Ay  ^  renewed  seyeral  times  upon  special  <nrcumstances« 
*ii^t9{Ey,         Thus,  where  a  decree  for  foreclosure  was  made,  and  six  months* 

time  given  thereby  for  redeeming,  according  to  the  usual  form 
(^'  those  decrees  (n\  the  six  months  being  near  expiring,  the 
[  998  ]     mortgagor  obtained  an  order  for  enlar^g  the  some  for  eix 
months  more.    After  this^  he  produced  another  CHrder  for  en- 
larging the  timQ  six  months  farther,  but  it  was  made  part  of. 
that  Older  that  be  should  srgn  the  Register's  book,  and  thereby 
agree  not  to  ask  for  a  farther  enlargement.     He  signed  the 
Register's  book  for  that  purpose  accordingly.     Notwithstand- 
ing which,  on  a  farther  motion,  that  the  time  might  be  enlarged 
six  months  more  upon  this  circumstance,  that  the  estate  was  ot 
greater  value  than  the  incumbrance  upon  it  amounted  to,  the 
Lord  Chancellor  was  of  ot>inion,  that,  upon  tiiat  ground,  the 
motion  was  reasonable ;  bat  made  it  part  of  his  order,  that 
this  last  tim.e  should  be  peremptory  (f). 

(«)  4non,  Barn.  Rep.  9it,     S,  C,      effect  of  exlendin^  time  for   redomp^ 
S  Eq.  Ca.  Abr.  605,  pi.  37.    [For  the      tioa,  on  interest,  see  ante,  913.— £</.]; 


Caffs  an  en-        (E)  Sd  if  lihe  mortgagee,  on  a  bill  of  feredosnre,  reftne  to  produce  lbe> 

'?OQfi*''l     ^^^'^®^^*»  ^^  '^i^  ^^^  ^>*  also  will  be  a  good  reason  for  enlarging  tbe  tlm^ 
L  ^^^      J     of  redemption.    Anon.  Mose.  946.  Et  vtde  Stokee  v.  Ro6ior^3  Ves.  &  Bea.  51. 
S.  C.  19  Ves.  385.    Et  ante,  page  959,  note(U),  .where  a  motion  was  mad» 
for  .farthci*   tfane  to  redeem  a   mortgage,   and  that   it  shoald  stand  as  ik 
security  for  what  was  fteall  JIde  adranced,  but  forfeited  as  to  what  was  woik 
at  play.    Lord  Hardwieke  said,  as  the  mortgai^r,  in  a  foimer  cause  ufcoi'a 
he  might  have  done  it,  did  not  insist  on  a  redftmpcion^  Uie  fove^loanre  coold 
not  be  regularly  kept  open^   but  on  the  whole  circumstances  hu  Lordship 
allowed  three  months  farther  for  redemption.     fUetteood,  ▼.  Janeeen^  t  Atk. 
466.    For  the  modem  cases  on  this  head,  see  the  following  note ;  and  tiiat 
secniilies  ft>r  money  won  at  play  are  void,   see :  Leme  v.  fWntteTf  t  Doug. 
743.    9  Ana.  c,  14.  sa.  infra.     Nota,  that  the  motibn  ta  enlarge  the  tune 
for  foreclosing  is  not  a  motion  of  course,  although  the  interest  be  paid  up», 
and  the  costs  paid  for,    nan  anutai  that  the   security  may  be  sufficiently 
ample.    Qaorlef  ▼.  Kttigkij  8  Price,  630. 
FemrHierderfer     (F)  f  A  a  late  case  a  ^fourth  order  was  niad^  for  tfaa  enlargement  of  time  to 
^"'"Y^^^^  redeetn'on  a  decree  utsi,  notwithstanding  the  preoediag  order  was  peremp- 
Svcs^u*  erder^^'    '^^  mortgagor's  solicit6r  made- an  affida?jU  that  the  estate  had  been«- 
t«a«|iir«ii|i<sry;  sold,  but  owing  to  some  objections  to  the  title,  Uie  contracts  were  not  eae* 
cuted,  but  that  the  objections  were  satisihctoHly  ahswered,  and  that  he  eerily 
belicTed  he  should  be  able  lo  get  such  sales  completed  within  the  space  of' 
three  moDths*    The  Yiipe  Chancellor  reoM^e^ii  that  it  reqmn4  ^  ftronf; 
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ane'to  iiidae«  tlw  eomt  to  make  a  f<p«rtlr  didcr  «iihrging  Um  jta^  far  tlie  . 
paymeot  of  mortgage  moaey  decreed  to  be  fmd^  If  the  defcDdant  had  done 
all  he  coaid  to  obtaUi  the  nMiaey,  and  had  been  baffled  in  bis  purpose  by  an- 
expected  delays,  and  there  appeared  a  strong  probability  of  the  money  l>eing 
raisable  within  three  moiiths,  the  eoartwovdd  feel  didpoaed  to  enlarge  the 
time.  It  was  sworn  that  the  ol^eetlons  to  the  title  were  satisfactorily  an- 
sweredy  and  the  solicitor  also  swore,  that  he  verily  believed  the  s^es  wonld  be 
completed  within  three  months.  The  last  order  did  certainly  purport  to  be  a 
peremptory  order.  Bat  his  Honor  thought,  the  court  had  sometimes  in  these 
cases  given  fhrther  time,  notwithstanding  that  expression  whereupon  an  order 
Ibr  tbrea  nnntlis  Imrtfaer  tiase,  an  the  aaaal  terms,  was  granted.  BdwaH»  v. 
OrajySr,  1  Madd.  Rep.  t89.  The  mortgage-money^  in  this  case,  was  7000/., 
and  the  estate  was  calculated  to  be  worth  15,(K)0<.  .  It  was  aAerwards  sold  by 
anction,  between  the  dates  of  the  second  and  third  orders,  for  90001.— So  cad  iht  Hmm 
tender  indeed  is  the  Conrt  of  Chancery  in  concluding  the  equity  of  redemp^  ^^  elapsed, 
tion  that  where,  pending  exceptions,  the  time  appointed  for  payment  of  prin- 
cipal and  interest  had  elapaed,  the  Vice  Chancellor  said,  the.de&ndaats  (the 
mortgagors),  should  regularly  have  applied  to  the  conrt  to  have  the  time  ap- 
pointed for  payment  of  the  principal  and  interest  enlarged,  until  the  exceptions  '  -  - 
abooid  be  disposed  of.  Bat  be  could  not  fbr  that  slip  on  their  part  condude 
their  right  of  redeniption.  .  His  Honor  tfaerefbre  aeferrad  hack  to^the  If astar 
to  compate  subsequent  interest,  and  to  appouit  a  new  'time  of  payment. 
JKnretB  V.  C99pitf  1  Sim.  ^  8tu.  365.  It  waa  said  in  Jemop  v.:iSuii>,  t  Bind, 
dc  Bing.  97,  that  the  sKghtcst  gronnd  will  iodnee  a  eonrt  of  equity  to 
extend  the  time  of  sale  in  a  foreclosure  cause. 

Where  an  order  has  been  made  under  the  7th  Geo.  4.  c.  fO.  s.  9.,  a  farther  Tiwie  may  be 
order  asay  be  made  to  enlarge  the  time  to  redeem  $  for  the  latter  words  of  the  ?f!f^^  nadsr 
wet  pat  it  exactly  in  the  same  sitnatioQ  as  if  the  eanse  had  been  brottght  to  • 
hearing;  and  notwithstanding  Mr.  Cooper's  objectieii  !lhat>  tfie  oonri  had  no 
asrtbority  nader  the  statute  to  enlarge  the  tiaK,  the  obifect  of  iha^-statnle  beittg 
ao.  relieve  morigagora,  who  had  their  money  ready,  fram  the  aeeesaity  tf  sah- 
mUHng  to  the  delay  and  aspenee  of  a  amt ;  yet  the  Lar^  GhaneeUor  thonght 
ithct  one  of  the  intnnta  and  porpasea  of  the  statsle  mast  hava;  bean  to  glve^  tl|e 
eoart  this  jnrisdiction,  and  refased  the  time  prayed,  which  waaimghl  mMths 
wad  apwards,  bat  ordered  the  tiese  to  be  enlwrged  to  tha^first  day  of  ifct  anaaing 
Hilary  Term,  a  perind  of  ahoni  six  months;  ITaclElrell  v.  J>f%AI,  9  Vas,  3d. 
&C««a(e,  vol.  i.170,  aate(X^    1  T^m.  de  Van*  799,  iaat  edit*  .  i 

As  to  tha  Stat.  7  Geo.  t.  it  ia  farther  obaaneaMe  t^t  tlN(  concairencec  of  a  Baaftnqrf'scMt. 


.baaicrapt  is  oeeaasary  to  .an  application.  t»  Iha  cawt  onder  thia statato  Iqt  Ihe  ^J^^IS^ 
gnees.    A  mortgagee  had  filed  a  Mil  of  Iwradoane.:  The  mortgagor  having  ^  M^dt^t. 


.lieeoBM  ba«kmpt9.hia  aaaigneea  made  the  usual  application  ander  the  7th  Qeo«-t« 
c.  to.  in  order  that  tlie  sum  dna  on  the  nmtgage  might  be  asaertainedapd 
iphid  9^^  To  this  appiicatian  it  was  ol^actod,  that  it  cookl  not  be  iqade 
except  on  the  behalf  pt  all  wJio  ware.intMfatod  in.theeqaity  of  radeaspftion;' 
Hmt  if  the  oansa  had  beoQ  braaght-.fo  a .  hearing  the  decree  wonld  have  ra- 
*aacved  the  power  of  redamptkm  to  the  bpskrapt  as  weU  aa  to  li^  assigneea; 
and,  therefore  that  tha  atoCion  coaki  not  be  granted,  ^hen  oMde  on  beha^ 
«f  the  anigrm  nlaaa.    The  Vice  Chanealiar  "was  of  opinian  tfrat  ha  conld  nal 


;> 
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Under  prettimg  Ami  ^^Me.  it  Afrpeavid  thafci  notuftlmtmiiiig  a  ceadaHed 
liaie  emimrgedf  deavoor  on  the  part  of  tlie  mortgagor,  to  sdl  die  lands  itiort* 
^m^ttidte^  Imaged,  and  pay  what  was  due,  he  was  prevented  by  uievitahle 
1''^^^^  mcessi^y  wd  xio  uriifu)  4ei9^i4t  cwH  Ve  «jieged  m  /Jiiiii,  «« 

whatPe  a  rebellioa  was  raWutiag  •(^) ;  tha  eonvt  enlarged  Aa 
time  as  to  the  performance  of  such  a  decree,  nokoithsiatuHttg 
ii  has  been  signed  cand  inroUed. 

Fomlofwe  im-      A  decree  ibr  fbveclocvre  wiH  noi  Hm  opened  in  fiivor  of  a 

a^#i*   jMk#iaatfC    nM* 

«oteitf«r.         mere  volunteer  (p) ;  ibr  a  mortgagee  is  a  purchaser,  and  so 

hath  equal  equity  with  a  volunteer^  and  an  absolute  estate,  i4 
llMf,  by  the  foreclosure. 

S^^neUntre      It  has  been  observed,  that  ^nWeWi  mortgages,  where,  by 

special  agreement,  profits  are  to  be  set  against  interest,  there 
.paa  be  no  foreclosure :  but  on  tendcrji^  principal  and  interest 
•Ae  mortgagor  maf  aonie  iiM»  -Qumoery  .for  sedeaiptien  at  any 

(#)  lCli*0eu«a,4.    CMfctrv.AM**    .    (f )  liMMrvlok  v.  Birto*,  ant*,  9n, 
^t,  l<Cb.  Rep.  CM*    Immmrd  v.Ohy.     S»  C«  lE%.  €a.  Abr.  517,  pi.  4* 
jMol,  1  Ch.  Rep.  139. 


[999»] 


^frtnt  the  iMtioB.    The  act  of  pavliameMt  eMiUcd  the  eowt  to  tadbe  dib  co|ne 
4»f  proeeedliaf  only  irtiea  the  applieetioo  wai  nii4e  by  the  ^kfeiMlaot  or  4e- 
feadaais  having  a  right  to  vedeeai  the  mortgaged  preniaes.  The  baakmpt  hwl 
a  ffi^  to  fodeem  them.    The  dcoree  at  4he  iiearfng  woald  give  faiittjos  well  ea 
hli  aasigMoi,  the  power  of  redemption ;  «ad^  therefore  the  appHcatioaOaaU 
set  bo  amde  onlcm  he  ooMoited  in  it  or  ooaBenled  to  it.   Qtirfk  v.  aUnmit, 
f  8tai.aStn.  188* 
If  a  mortgagor  diipato  the  right  of  the  mortgagee  to  the  moaey,  hatte 
Atfoad  vrSn^  -aiortgagte  aeverthelem  ohtaine  a  deerte  of  fomeloinfe,  tim  cport.anil  not  apoa 
amdr  mwdftiwi  motion,  suspend  the  exeentiia  of  the  decreenaill  six  months  after,  onoppeil 
-^  ehail  be  heard,  bat  wift  aHow  the  mortgagor  six  moadw.  firem  the  tame-Amd 

%y  the  Mastoids  report,  npen  Ws  emiseating  to  the  appqiatmmt  of  aiiooflivetf, 

andpaying  the  plaiatlff«he  iateiest  dae  from  the  tune  of  filmg  the faili^  msi 

^  the  eosts,  apon  his  oateMdag  to-rapay  if  the  decree  shoiild  be  reooiaed. 

M»Mimm  v.  Ctfr^pMnaHsa  ^  Ba^^rdj  17  Ves.  J80i 
OrMi  rfmU;  '^^  origin  of  this  doolrine,  allowing  an  oahirgimppt  of  the  time,  is  la^ 
tpsJUcA  prmilt  :aitrfbated  to  those  cases  in  wlikii  rdMef 'was  gif«n  originatty  with  refhreiiee^ 
Tndt^Ja^  aott^paymeat  of  money  at  the  q^ifl^d  tlmd.  The  const  of  Ohanecty  poa- 
odgpfton  rs«  ceedeid  on  tfaii  crreneons  notion,  tint  by  the  paymeat  of  iatet^t,  tfie  pm% 
|Tsfl«d.  Was  pnt  fo  jast  the  same  sute  as  if  the  prhmipal  had  bato  paid  at  the«tlaK 

'fttpnlaled ;  Iwt  the  lidlaK^f  paymeat  af  the  time'mi^ha  atteaiM^iiiiaiia* 


.Hm^  (qy    Tke  oeann  %  beeaniBe,  m  suoh  omcs,  Aeiatia  oo- 

'liyBg  tot  the  rule  laid  down  bj  the  court  ia  JEndogy  to  die 

irtitttute  of  lindttttiDiis,  to  <»peimte  upon,  for  there  is  no  forfeiture, 

and  it  is  on  finrfeiture  tiiat  tiie  rule  begina  to  attach.    Amd 

though,  in  Bach  oase^  <3ie  nuirtgagee  becomes  m  the  aatuoe 

^  a  |Mr]^etuaI  baSM;  to  the  «ior<^gagor,  wUeh  ia  an  id^yUaonal 

4)bjeoti0n  to  4fpetin^  long  accounts,  yet  that  does  oiot  hold, 

where  the  Mortgagee  yqluntarily  talies  >the  estate  si:d>]tet  to  a 

perpetual  account,  because  he  ought  not  to  be  Jtelmred  ftom 

his  own  contract  and  agreement 

,  A  fooeclosuse,  <ibtamed  Ijy  a  first  mortgagee  against  a  .se-  Flnt  wwi-  . 
cond  mortgagee,  will  be  opened  in  favor  of  Budb  setMMMi  vim-  «e«oM(,  then  de- 
^gagee,  if  the  land  he  afterwards  devised  by  *e  rfirst  »orl- J^|*  3|;^^ 
gagee  to  the  morigaff^;  finr  although  tlie  second  JneitgageiQ»  "^"^l^"^^ 
having  accepted  the  lands  already  mostgiiged  for  his  aecuRt](,  martgtigor,<rpem 
must  hold  them,  subject  to  the  same  conditiofcis^  to  which  lih^  "^^w^  *^ 
are  liable  in  the  hands  <tf  file  mortgagor  (he  bei«g  itbfe  to  «OAr 

(« )  1  Ve«.  406.    Hoipea  ▼.  PHc*,  ante,  [vor.i.  SrS  and  374.— £rf.] 


eliievons  cmweqiMBces  that  never  can  be  cored,  in  a  ntional  »«»•«»  hj'^  ^vh-       P,  999 

aeqacnt  jmyment^Uh  the  addition  Of  interwt,  per  JU»rd  £ldoii»an  J^jfiioMf  n      wii«iiiii«f, 

Fi«,  19  Vet.  140.    Tlie  «anM  noble  Lord  has  rcgreU^d  that  the  court  ever 

Taried  the  agreements  of  the  parties  in  these  cases.    Anon,  MS.  tMadd.  Ch. 

49«.    Bnring  the  Usurpation,  U  was  recommended  thait  a  limit  «h«nld  be  given 

4br  mortgagors  to  redeem,  but  this  reoommMida«ioii  fanioeTer  bee©  adapted. 

See  SO  Part.  Hist.  tOS.    In  Irdand  and  SeotUnd  thU  tnle  is  diflfere^,  pr 

rather  does  not  exist ;  for  the  courts  fai  these  covntries  ne^er  interfere  in  the 

manner  in  which  courts  of  equity  do  in  England,  to  protect  the  borrower 

against  the  immediate^  payment  of  money  vested  tai  land.    On  this  aocennt, 

money  is,  in  those  eonntries,  more  fre<pieBtly.lent  on  norlgtg^  ^SAin  ^M' 

taod.    sJindd.Ch.4es,.n. 

g3«t  it  is  ffnntial  to  ad4,  that  the  time  wUl  not  be  enlarged  on  A.m¥  ^'  ftnue^el  iiK- 
dimpHmi  as  on  a  biU  of  foredoenre.    NaroiuWi  v.  WakeJUId,  irTel.  4t7.  ^J?  jjf^ 
XhenrtnMl.dem«Qn«  bittof  ledemption  is,  that  the  second.ajortgagee  «haU  ^  ^^•^ 
redeem  the  fiiat,  :aBd  4hat  the  mortgagor  AhsU  redeem  him  or  stand  fo^edosed,  ^joig. 
per  Lord  Thuriow  tn  FOi  r.  Brawn,  t  Bro.  C.  C.  t78,  approved  by  SirWU- 
liam  Orant,  M.  R.  In  Pott  v.  Clmtoa,  IS  Ves.  69,  and  acted  on  in  SMerlmd 
y.Ncrtknmey  1  DidL.  68,  and  inAfnOe^^.  R«d,  ib.  «51*    It  U  now seftM, 
that  If  a  %W  Sled  %f  a  flmrtga^er  dor  radtp|i0eii,.<be  dlwlMed,  ^  ^m^pmty 
«et  bein  l>idd  at  tfi*4ime,  I***- wiU  opeate  i»,  s«i  bMWiwrtent  ^^ 

4rf.f«reelosiife.    WimlmUrv.^9bu,MYi^*t9».   ge%  sste4lii<»  Slrt^rSfi^ 
iiote(K), 
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vey  otdy  wlmt  he  has,  wluch  is  an  eatate  8iit))ect  to  foreclosure, 
: unless  redeemed  eidier  hj.iim,  or  those  claiming  mider  him) ; 
yetf  as  between  the  mortgagor  and  mortgagee,  the  debt  coor 
tinuing  due,  and  the  diacge  on  the  estate  valid,  it  is  capable 
of  re-attachmg  upon  the  hmds,  if  they  come  again  iiito  the 
hands  of  the  mortgagor,  or  those  of  a  subsequent  daimant 
.under  him ;  and  die  mortgage  deed  may  be  made  use  of,  as 
a  kind  of  equitable  estoppel,  to  any  plea  the  mortgagor  may 
put  in,  in  answer  to  this  dainu 

*  tgiopped      It  in  some  degree  resembles  the  case,  where  a  man  makes  a 
Uui.  *^^*^    lease,  by  indenture,  of  D.,  ia which,  he  has  no  inteoest, '  and 

then  purchases  D.  in  fee,  and  afterwards  bargains  and  sefls  it 

to  A.  and  his  heirs  (r) ;..  in  which  case.  A,  iriH  take  sul^ect  to 

die  lease  («)•     So,  where  a  tnist^is  broken,  and  then  something 

•done  which  is  a  fiiU  bar.  to  the  cestui  que  triuif  yet  the  land 

,  coming  afterwards  to  the  trustee's  hands,  he  wfll  be  decreed  to 

convey  to  the  cestm  que  trugt.    Thus  where  there  was  a  first 

and  second  mortgage  made  of  th^  same  estate,  the  first  mort- 

gagee  brought  a  bill  against  the  second  to  compel  him  to  re* 

deem  or  to  be  foreclosed,  and  foreclosed  him  accordingly  (t) ; 

afterwards,  ihe  first  mortgagee,  by  hb  will,  devised  the  said 

'premises  to  the  mortgagor  ;  whereupon  the  second  mortgagee 

brought  a  new  \fill,  to  set  aside  the  first  mortgage,  and  to  be 

let  into  a  satisfaction  of  his  money ;  to  which  the  defendant 

[  1001  ]     pleaded  the  former  suit,  and  deeree  pf  foreclosure:  but  the 

court  ordered  the  defendant  to  answer  the  bill. 

«  • 

^^^rtm^  mmf^  A  mortgagee  may,  after  a  foreclosure,  proceed  on  his  bond 
fr^utd^hmi;'^  other  collateral  securities.  Thus,  where  £•  made  a  mort- 
^<^f  /•Mdl-  ^^^  ^^  ^^™^  leasehold  estates  to  R.  for<  \900L  add  afterwanis 
«*«^C«)-^    sold  the  premises  t6  W.  for  ISOOt  W.  paid  off  parts  of  the 

■  '."  ■■  '        .  ••  •         •     .  \    \ 

(r)SaIk.f76.  (f)  CmIc  T.tStif Iff,  fV«iii.S85.S.C. 

'  '     («)  Ltrd  CoMuufr^icatif  cited  1  Vera,      l  Eq.  Ca.  Aiir.  S17,  pi.  t^^BdJ] 

'  148;  •' 


'  (0)S«e  8.  L.  sate,  voL  I.  pags  tM,  wdfMt,  pags  KiP4;  .sod  if  tlw  mort- 
gagee bare  no  doHateral  seeartljr,  it  U  pBwmaed  that  mk  aotioq  ai  iml^hkalut 

^'mmmptU  woaid  He  for  any  defioiaacy.  alter  fimdoMft.  'Sco.aliO  aat^page 
775,  ttote  (B).  .  .  .       ;   I 
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mortgage  money  at  different'  periods^  and  died  (u).  His 
nephew  afterwards  paid  off  a  farther  sum.  Then  R.  filed  his 
bill  against  the  representatives  of  W.^  to  foreclose  the  equity 
of  redemption^  and  obtained  a  decree  for  that  purpose,  which 
became  absolute*  Then  R.  got  into  possession.  The  value 
of*  the  premises  not  being  equal  to  the  mortgage^money,  R.'s 
executors  put  up  the  estate  to  sale  by  public  auction,  but  no 
sum  being  bid  equal,  in  their  opinion,  to  the  value,  the  estates 
were  bought  in  by  a  trustee  for  them,  at  400/.  Notice  of  the 
day  and  time  of  sale  had  been  sent  to  D.,  who  was  the  ex- 
ecutor of  £.  Then  the '  executors  of  R.  brought  an  action 
against   the    executors    of   E.,    on  the    bond    for  the   re*  ' 

mainder  of  the  mortgage-money,  unsatisfied  by  the  sale  of 
the  estate,  and  obtwied  a  judgment  at  law.  Then  the  ex- 
ecutors of  £.  filed  a  bill,  paying  an  injunction,  and  that  the 
bond  might  be  deUvered  up  to  be  cancelled  ;  insisting  that  the 
mortgagee  having  foreclosed  the  equity  of  redemption,  ami 
tid^en  the  pledge,  had  made  his  election,  and  relinquished  his 
right  to  a  personal  remedy.  But  it  was  answered,  that  the 
executors  of  the  mortgagee  were  certainly  entitled  to  proceed 
upon  the  bond  for  what  the  pledge  proved  deficient  to  pay. ' 
And  the  Chancellor  was  of  opinion  with  those  who  supported 
the  action,  that  they  had  a  right  to  proceed  at  law  (ii). 

(»)  Toolu  T.  Harileyj   S  Bro.  C.  C.      8  Ves.  531,   et  infra,  p.  1003,  in  n«- 
U6.    [S,  C.    S  Dick.  785^  and  cited      iia.^Ed.} 


(H)  Lord  Thariow's  jndgment  in  this  case,  as  reported  by  Mr.  Dickens,  was  Mortgage  aih- 
aa  follows  :*-His  Lordship  was  clear  that  the  defendant,  the  mortgagee,  nnder  ^^}  '^^  '^^  ^*^ 
the  mortgagor's  covenant  in  the  mortgage-deed,  was  entitled  to  be  paid  what  ^^^^  ^^n  j^^  ^^ 
was  dne  on  the  mortgage ;  that  so  long  as  he  kept  the  estate,  he  most  take  the  wld  estate, 
pledge  as. a  satisfaction,  because,  by  not  knowing  wliat  it  would  produce,  he 
could  not  say  any  thing  was  due  ;  but  if  he  lold  the  estate  fairly  and  without 
collusion,  and  for  the  best  price,  it  would  then  appear  whether  it  produced 
the  amount  of  the  money  reported  dne ;  and  to  the  extent  of  what  it  did  not, 
the  mortgagee  had  a  right,  and  so  it  was  then  established,  to  bring  an  action 
against  the  moutgagor,  to  recover  the  deficiency ;  and  therefore  his  Lordship 
disallowed  the  cause,  and  dissolved  the  injunction.    Tooke  v.  Hartley ^  t  Dick. 
765. 

From  Lord  Colchester's  MSS.  it  appears  that  Mr.  Mansfield,  of  counsel  for  Third  repnrt  of 
the  plaintiff,  strongly  insisted  in  the  above  case  that  the  defendant  ought  to  be    ^<^^«  v.  Uart- 
restrained ;  for  that,  if  he  had  kept  the  estate  after  the  foreclosure,  upon 
•ning  the  bond  at  law,  the  foreclosnre,  by  the  rules  of  .fqoity,  would  have 

Vol.  II.  O  O 
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Notice  o/Mr«  But  in  such  caae  [thftt  is,  where  a  mortgagee  hga  T9Q9Mrf 
mre,  thmM  bt  an  absolute  decree  of  foreclosure  by  fair  means,  and  aftervfll4». 
^eii  (0  moH-  ^g^^  ^1^^  ^^^  f^  ^1^  ^y  auction,]  it  is  prudent  to  give  tli^ 

mortgagor  notice  of  the  day  and  time  of  sale*  so  ijiat  he  may 
prevent  it  if  he  please,  by  redeeming ;  and  that  modi?  9t  V^^ 
ceeding  will  be  an  answer  to  any  objectiom  or  the  fo<yiidt<poi» 
of  fraud  in  transacting,  the  sale  («)• 

Marigagtem'      But  if  the  mortgagee,  after  having  obtained  a  ^^ecve^  l9 

iMg  M  band,  ^  ^        .  ,  ^"  ^      '  ./y      .^,    . 

€9iuiend  ucu-  foreclose,  take  out  process  upon  any  oounter-secuxwy,  WW  i9r 
riirfMrT^rrfrfir  tent  to  recover  his  mortgage-money,  this  amounts  to  a  w^ver  (^)» 

(«)  [ThU  paragraph  is  remarked  on         (x)  Dmthoeoi  ▼.  filyi&icMy,  1  £q.  Ca« 
in  Uie  sacceediDg  note.— £tf.]  Abr.  3lT,  pi.  3. 


been  opened,  and  the  mortgagor,  on  paying  the  debt,  inig1|t  have  had  hi» 

estate  again ;— that,  aa  he  was  precloded  from  this  by  the  sale  of  the  estate  by 

the  mortgagee,  the  debt  must  in  equity  be  considered  as  satisfied  and  gone  ;— 

that  it  might  open  a  door  to  collosion  in  the  sale  of  mortgaged  estates,  and 

wonld  be  very  oppressive  upon  the  borrower.    But  the  Lord  CbaneeUpr  hftld, 

that  the  mortgagee,  aAer  foreclosure  absolute,  had  a  right  sell  the  estate  and 

sne  on  his  bond  too,  and  that  there  was  no  reason  the  lender  should  lose  part 

of  his  debt,  and  be  prevented  from  enforcing  the  additional  security  he  had 

taken ;  and  refused  to  continue  the  injunction.    Nevertheless,  his  Lordship 

offered  to  contime  the  injunction  to  a  hearing,  being  a  new  point  in  species.  If. 

the  plaintiffs  would  bring  the  money  into  court ;  but  the  plaintiff  not  being 

able  to  do  that,  he  refused  the  injunction,     t  Bro.  G.  C.  1S5,  Mr.  Belt's 

edition,  note  (i).    For  further  observations  on  this  deefaiion,  see  the  next 

note. 

MoHgngee  nuif     la  a  previoos  ease  of  AyUti  v.  £ftU,  S  Dick.  551,  the  same  noble  Lord  hdd, 

MM  M  bond      that  m  mortgagee  might  proceed  at  law -on  his  bond,  notwithstanding  he  bad 

^er  fartcUh     ^^^^  ^  deeree  of  foreclosore*    But  the  Reporter  adds,  ^  Qirorv,  whether 

having  obtained  possenion  of  the  pledge,  be  could  do  it  till  the  pledge  hat 

been  6miA  fide  sold,  and  it  is  seen  whether  it  is  deicieBt  to  answer  the  whole 

of  the  debt?"    An  answer  to  this  <|nestlon  is  attempted  to  be  given  in  the 

succeeding  note,  towards  the  latter  end. 

Mortgagee  re-      (I)  The  latest  case  on  this  head  Is  that  of  Perrp  ▼.  Bmker,  8  Yes.  5t7,  and 

tr^elaiiiurai   ^^^^'  ^^8,  where,  under  the  cirenmstanees,  a  mortgagee  was  enjoined  from 

bond^  tiflerforf  proceeding  at  law  on  his  bond,  after  he  had  dbtained  an  absolute  decree  ef 

eZosarf,  under   foreclosure,  and  had  sold  the  mortgaged  premises.    This  case  deserves  to  be 

particularly  stated.    The  facts  were  shortly  these  t— The  defendant  (a  asort* 

gagee  of  a  term  of  500  years  to  seenre  the  sum  of  8001.  and  interest,  with  Che 

Qsnal  covenants,  and  a  joint  and  several  bond)  hi  Hltary  Term,  1797,  ffied  m 

bill  of  foreclosure ;  and  in  February,  1798,  the  nsnal  decree  was  made.    The 

Master's  report  ascertained  the  sum  of  9091.  to  be  dee  to  the  gsertgagee,  who 

In  July  followinf  tf  >V  possession  ef  the  estate  ;  aad  la  November,  1796,  the 


Ar  it  k  mattgttgte,  after  htenrng  got  a  decree  to  foreclose,  which 
i»  aigaed  and  enroUedr^  brfaiff  air  aetion  of  .debt  on  ther  bond 


deoFee  of  Ibrecloaare  was  made  absolnte.  In  F«brnaiy,  1799,  the  mortgagee 
•old  the  premis«a  by  anctioa  far  8001.  and  afterwards  brought  an  action  on  the 
bond  for  135/.  with  intereat,  from  tJie  «8th  of  Jnne,  1799,  the  period  of  com- 
plaling  the  aaid  aale.  The  bill  waa  filed  by  the  mortgagor  in  1803,  pra.ving  a 
a  redaoiptioBy  and  an  infanction ;  or,  that  the  defendant  miglit  be  decreed  to 
have  eleoted.  to  take  the  premiaeain  aatbfaction  of  hi«  demand,  and  miglit  in 
thai  ease'  be  decreed  to  deliver  np  the  bond,  and  be  for  e?er  restrained  from 
preceadioi  against  the  plaintiff.  The  question  was,  whetlif  r  a  mortgagee 
having,  obtained  an  abaointe  foreclosure,  by  which  tbe  esUte  was  become  his 
prapafly^.  conld  afterwards  sue  on  a  collateral  security  upon  tlie  principle  that 
theve  waa  atilt  a  subsisting  loan.  Lord  Eldoo,  on  the  first  hearing  of  the  cause 
observed,  that  no  case  had  been  produced,  previous  te  1786,  in  which,  afler  [  1003  *  ] 
a  foredosure,  the  mortgagee  had  proceeded  to  sale,  and  afterwards  brought  an 
actie»  for  the  nMmey.  That  circumstance  had  some  weight.  Mr.  Maddocks 
(Af  connael  for  the  defendant  in  IWIw  v.  JHgrtliy\  who  knew  tbe  practice  of  the 
onart  weU^  ielt  groat  difficulty  in  contending  broadly,  that  the  mortgagee 
asl|^t  sell  the  estate  after  foreclosure,  and  then  proceed  upon  the  bond ;  and 
waa  driven  to  the  admission,  tliat  the  foreclosure  was  opened  under  those  cir- 
eumstaneea;  at  tlie  same  time  stating,  not  very  consistently,  that  the  action 
might  be  for  4he  remainder,  llie  action  in  that  case  most  have  been  for  the 
wkaU  money ;  for  it  waa  an  action  on  the  bond.  But  consider,  added  his 
I«r<(sbip,  how  it  would  be  if  ^ the  action  bad  been  on  the  covenant ;  laying  tlie 
daasages  for  the  reaudnder  of  the  money.  It  is  not  very  consistent  to  say,  yon 
open  the  forecloaare,  desinag  the  asertgagor  to  bring  in  only  the  remainder  of 
themeney.;  for  the>  ooaseqaeoee  of  opening  tbe  foreclosure  would  be,  that  a  CoMemuMct  a/ 
aceoaat  sImmiM  be  taken  of  tlie  principal  and  interest ;  and  the  money  to  ^pemng  f&rt" 


he  branght  in  upon  tiat  footing  should  be  all  that  was  dne,  or  nothing.    The  ''^'*^'' 

mm  of  To§ke  v.  HariUf.  certainly  did  not  decide  this ;  for  the  esUte,  in  fact, 

aald  or  not,  waa  in  the  possessien  of  tbe  mertnagae ;  and  if  placed  in  the 

mmm  s&tnation  aa  if  there  had  beea  no  fisredosorey  the  estate  being  in  bis  pes- 

aaMleo  what  waa  reqnired  by  Jnatice  aate  the  re-conveyance,  might  be  done 

hgr  thecouft*    B«t,  where  it  vraa  aold  to  a  stranger,  the  power  of  re-cenvey 

aneawia  geae^  and  the  aM>rtgager  coatd  not  have  any  right  [to  the  ettote  la    * 

thai  ease  even  if  the  redemption  were]  to  be  considered  aa  r6-opened«    At  tbe  jft^  fvfteh' 

Mtte  time  Lonl  Etdmi  certainly  vaderatoed  Iiaid  Tbnrlow's  opinion  to  have  fl^t  mmtgtif^ 

bmn,  tlwt^  «hKh«r  Ac  eihdi  wmmUd  fm  sCrasfw,  or  rsamfocd  t«  ik$  passes*  I^A^X^ 

alia  ^  ikt  mtftg^gmf  tkiti  mat  n*  dUiktetkm  ;  btti€m  aeUm  mifki  b4  brotigkt  told  etiaie  or 

Jitfikt  itflum€0.   ThatopinloB  of  Lerd  Thnriow,  and  the  circnmstanoe,  thai  "^'«  Semh. 

lib  particular  taaawaa  never  decided,  made  it  proper  lor  Lord  Eldon  then 

fa  graatthe  iiifaoetloo,  eKtending  it  to  stay  trial,  vrhich  he  dU  aeeordinglyy 

tha  plnhMttT  payimf  ^>a  "B^"^  ^^  ^^*H^  ^  ^  "^*"  ^^^    8Ves.  5St. 

Vhiiee  yean  after  tfie  {(ranting  of  tfala* uBjaietlaw,  the  eanae  again  caiae  Ii^etUmim 
«a  bilte«  Laid  GteMoOor  Sraklno,  who  snM,   that  ha  shoold  consider  Lord  j^J;  ^* 
Thnrlow'a  oplaio»  to  have  b^a  what  Lord  Eldon  in  a  former  stage  of  the  pgt^^L 
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given  at  the  same  time^  for  payment  of  the  mone7*andr  per* 
formance  of  the  covenants  in  the  mortgage-deed ;  suchi  action 


proceedings  bad  stated  it  to  be,  but  Lord  Erskine  then  inclined  to  a  middle 
course,  that  though,  when  a  mortgagee  has  obtained  a  decree  of  foveckwure, 
the  estate  is  his,  yet  if  he  will  bring  an  actirn,  he  shall  give  the  mortgagor  an 
opportonity  to  redeem ;  and  the  true  equity  and  justice  of  the  case  seemed  to 
be,  that  the  foreclosnre  was  opened  by  the  action ;  hot  then  there  must  be 
some  mode  of  bringing  forward  the  mortgagor;  giving  him  notice  that  he 
miglit  redeem ;    or  the  mortgagee  preYioosly  acknowledging  that  he  was  a 
trustee.    On  a  future  day,  Lord  Erskine  declared  himself  to  continue  of  the 
opinion  he  had  already  expressed,  which  was  confirmed  by  a  communication 
with  Lord  Redesdale.    And  as  he  (Lord  Erskine)  thought  the  foreclosure  was 
opened,  and  as  the  sale  was  so  long  ago  as  1799  [7  years],  and  the  defendant's 
demand  was  ro  inconsiderable  [1S52.],  it  was  scarcely  possible  that  the  mortgagee 
should  seek  to  put  himself  in  circumstances^  that  wotdd  allow  the  mortgagor  to 
redeem ;  the  consequence  of  wbicli  would  be,  that  the  mortgagee  must  account 
for  the  rents  and  profits,  as  if  no  sale  had  taken  place,  and  as  if  he  bad  con- 
tinued in  possession.    Under  these  circumstances  Lord  Erskine  conceived  die- 
best  decree  would  be,  to  make  the  injanction  perpetual.    He  ought  not  how- 
ever to  do  that  without  observing,  that  he  was  not  sore,  whether  the  embarrass- 
ment upon  this  subject  bad  not  arisen  from  this,  that  the  conrt  in  one  respect 
did  not  act  altogether  op  to  his  own  principle   in  the  case  of  a  mortgage. 
The  mortgagee  took  a  double  security  :  the  personal  covenant  of  the -mort- 
gagor, and  usually  a  bond   also,  and  a  pledge  of  the  estate.    If,  before  he 
filed  a  bill  of  foreclosure,  he  sued  upon  the  bond,  or  brought  an  ejectment, 
the  court  would  not  stop  any  of  hit  remedies.    But  if  he  filed  a  bill  of  fore- 
closure, and  the  mortgagor  was  unable  to  procure  the  money,    the  estate, 
whatever  might  have  been   the  Talne,   was  gone-.    Was  it  not  then  extrftM> 
r   1004*  1    ^'i'^^i'y  ^^t  ^^  should   have  the  advantage  both  ways;    that,  foreclosing,  he 
should  keep  the  estate,  though  of  much  greater  value,  but  if  it  was  a  scanty 
security,   he  should  recover  the  difference?    W|iat  Lord  Erskine  meant. by 
presuming  to  say,    the   court  had  nojt  acted  op  to  its  principle,  was  this, 
tbat  perhaps,  instead  of  a  foreclosnre,  a  decree  for  sale  of  the  estate  would 
be  more  analogoas  to  the  relative  situation  of  lender  and  borrower,  and'  his 
Course  in  |r«^    Lordship  had  been   informed  by  Lord  Redesdale,   that  such  was  the-eourae 
land  ts  decree    {^  Ireland ;  a  decree  for  sale  instead  of  a  foreclosnre;  and  if  the  sale- pF»- 
ff^eekwre.     ^^^^^  ^^^  ^^°  ^^^  iX^hty  the  surplus  went  to  the  raortghgor;  if  leiss^  the 
mortgagee  had  his  remedy  for  the  difference.    [See  an  Irish  decree  of  .fore* 
closnre,  ante,  963,  n.]    Lord  Erskine  fnrther  observed,  .that  if  in  the  instanoa 
before  him,  there  was  any  probability  that  the  aiortgagee  could  get  the  eitalA 
back  again ^  he  ought  to  have  a  time  limited  for  that,  purpose  then.he 
ought  to  tender  a  conveyance,  and  the  mortgagor  should  have  a  given- tiuMi 
to  redeem;    but  under  the  circumstances  of  this  case,  the  mortgugee*s  de-- 
maud   being  so   inconsiderable,    the  proper  decree  was  .an   injanotioo^iand 
his  Lordship  vmuld  not   give  costs, -as  there  hxd   been  a^ doubt  npoivtha 
sulijcct.    13  Ves.  205.  •  w»        '  :    .' .  .      .      " 

This 
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will  ^Jpen  the'foiedosurey  and  let  in  the  equity  of  redemption 
of  the  mortgagor.   For  though  the  court  will,  in  its  discretion, 


This    decree  proceeds  upon  very  nnsatbfactory    grounds,    1st,   A    vein   Lord  Enkint'* 
of  doubt   and    indecision  per?ades   tlie  whole  judgment ;    f  d,    It  may  be  <*'«'***<>"  *"|,^^' 
asked    by  what   measure    the  mortgagee  is  to  consider  the  difFerence  for  reviewid, 
which  he  sues,   inconsiderable,^f  by  the    snm  lent,  then   one-eighth   of 

* 

his  debt  after  a  Upse  of  seven  years,  would  be  too  small  a  claim  to  excite 
the  attention  of  a  coort  of  equity;  so  that  if  his  mortgage  were  for  thou- 
sands instead  of  hundreds,  he  must  be  content  to  lose  1S502.  as  an  incon- 
siderable snm ; — if  by  the  actual  value  of  money  in  dispute,  it  is  presumed 
that  by  far  the  greater  portion  of  soitors  in  the  Court  of  Chancery  would 
not  conceive  the  snm  of  1352.  to  be  a  trijQing  demand.  But,  3d,  Lord 
Erskine  appears  to  have  been  of  opinion,  that  when  a  mortgagee  has  fore- 
closed and  sold  the  estate,  he  cannot  proceed  on  his  bond  for  the  deficiency, 
because  if  he  does  so  proceed,  he  re-opens  the  redemption,  and  no  redemp- 
tion can  be  effected,  inasmuch  as  the  mortgagee  having  parted  with  the 
estate,  cannot  re-convey  it  to  the  mortgagor  on  recel'pt  of  his  principal, 
interest,  and  costs ;  which  is  at  variance  with  all  tlie  authorities  on  this  sub- 
ject, and  may  freely  be  pronounced  to  be  bad  law.  That  a  mortgagee  may 
sue  on  a  collateral  security  after  foreclosure  and^sale,  appears  never  to  have 
been  doubted,  and  is  fully  established  by  the  cases  mentioned  in  the  pre- 
ceding note.  His  Lordship  was  also  of  opinion,  that  if  after  a  foreclosure 
and  sale  there  is  any  probability  that  the  mortgagee  can  get  the  estate  back 
again,  he  should  then  have  a  limited  time  for  that  purpose,  at  the  end  of 
which  period  he  shonld  be  at  liberty  to  proceed  on  his  bond,  provided  he 
conld  then  tender  a  conveyance.  This  is  very  vague  doctrine,  and  such  as 
would  impose  on  the  mortgagee  incalculable  difficulty,  and  after  all  be  pro- 
ductive of  very  little  advantage ;  for  a  purchaser  would  not  willingly  re- 
convey  without  an  advance  of  price,  which  must  devolve  solely  on  the  fhort- 
gagee,  and  which  it  cannot  be  expected  he  would  voluntarily  tender  for  the 

'  sake  of  a  troublesome,  and  perhaps  litigious,  mortgagor. 

It  should  be  observed,  that  Mr.  Dickens's  report  of  Tooke  v.  HartUff,  as    Wheiker  Morl- 
cited  in  the  preceding  note,  was  not  published  until  after  Lord  Eldon  had  f^^^,!^  ^^^ 
stated  what  he  conceived  Lord  Thurlow's  opinion  in  that  case  to  have  been.  JorecUmre^  and 

.  Mr.  Belt  on  this,  remarks,  "  Lord  Thurlow*s  dear  opinion  was,  that  an  ac-  W*""*  •«^* 
tion  might  be  brought  for  the  difference,  if  the  mortgaged  estate  were  sold 

^  out  and  out  fairly,  wiikout  coUvsioji,  and  for  the  best  price,  and  not  as  (through 

*  some  mistake)  sUted  in  Perry  v.  Bwrker^  8  Ves.  531,  \f  the  esiaie  siiU  remained 
in  the  jmaeuion  <tt  the  mortgagee."  See  2  Bro.C.  C.  125,  n.(l),  Belt's  edi- 
tion. If  Mr.  Dickens*s  report  can  be  relied  on,  there  is  certainly  a  very 
material  error  in  Lord  Eldon's  expression  of  Lord  ThnrIow*s  opinion.  But  it 
should  be  repiembered  that  Lord  Colchester's  MS.  note  of  Tooke  v.  Hartley, 
which  Mr.  Belt  supposes  to  have  been  taken  by  Lord  Chief  Baron  Richards, 
when  at  the  bar  (see  2  Bro.  C.  C.  125,  Belt's  n.  (l),)  omits  all  notice  of  this 
very  imporUnt  distinction,  and  that  the  late  Sir  S.  Romilly  in  his  note  of  the 
#ame  case  (cited  8  Ves.  528),  alludes  to  no  observation  whence  it  may  be  hi- 
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after  a  reasonable  tune,  aDow  ihe  ibortgagoe  to  ioke  ^nfi  benH 
fit  of  the  condition^  aoaexed  to  his  eatafte ;  yet,  m  Aie  h  re- 
ferred that  Lord  Thnrlow  was  of  the  opinion  imputed  tolilmliyllfr.OlekeDS. 
Without  insinuating  tliat  the  report  of  the  latter  gentleman  to  a  jprejndiced 
report,  (to  wliirb  bis  quare  on  Jyleit  ▼.  HiU,  in  the  preceding  note  (H),  ante, 
page  1OOS9  may  be  thought  to  give  some  counteuance)  it  becoinei  an  object  of 
pressing  consideration  to  inquire,  whether  thb  half-adopted  dictum  of  Juord  El- 
don's,-*  that  a  mortgagee  may,  after  foreclosure  and  .before  sale,  sue  on  1ms 
bond  for  what  he  conceives  to  be  atiU  due  to  him,— ^n  be  supported  on  prin- 
ciple, in  oppojsition  to  Mr,  picl^ens's  report  of  Lord  Thurlow's  judgment,  at 
also  in  opposition  to  I^ord  Erskine's  obaenrations  In  the  above  case  of  Perrff  v. 
Barker^  that  if  the  mortgagee  were  hi  such  case  allowed  to  proceed^  apaljiuble 
iiynstice  woujd  hfi  the  result  by  giving  liim  a  double  advantage  ? 
Rmmous  for  It  is  admitted  that  the  equity  of  the  court  can  be  more  substantially  adigi- 

^Nion  tM  k£  ottered  where  tlye  forecloaure  is  opened  during  the  continuance  of  th^  mort- 
gagee's possession  than  when  he  has  parted  with  the  estate ;  because  if  tt^e 
mortgagor  redeems,  the  pledge  can  be  returned  him  in  the  same  manner  as  If 
no  foreclosure  ha4  taken  place;  but  a  questipn  presents  itself,  where  the 
premises  have  not  been  sold,  how  the  mortgagee  is  to  say  that  any  dlflerence 
js  due  to  him,  until  be  has  ascertained  tlie  real  value  of  the  estate  by  actual 
iiale  ?  The  solution  of  this  question  U  quite  beside  the  argument ;  for  snp- 
jposing  a  mortgagee  to  foreclose,  and  (still  retaining  possession  of  the  estate) 
to  bring  an  pction  on  the  bond  for  the  whole  money,  or  on  tlie  covenant  for  a 
supposed  deficiency,  the  equity  of  redemption  would  be  revived,  ^nd  the 
mor^gi^or  allowed  time  to  redeem  if  be  conceived  himsplf  hardly  dealt  with,  and 
tliat  time  woqld  be  enlarged  again  and  again  in  order  to  give  him  an  opportunity 
of  findiiig  a  purchaser,  |)ut  if  no  person  can  be  found  who  will  accede  to  the 
mor^agor*s  price  witliin  a  reasonable  time,  the  presumplidn  is,  tliat  the  mort- 
gagee has  set  the  realj  and  the  mortgagor  the  fictitious  value  on  the  jiroperty 
pledged.  A  second  foreclosure  would  then  be  decreed,  and  the  mortgagee 
allowed  to  proceed  i)t  law  qu  his  bond  or  covenant,  If  he  had  not  already  done 
so,  for  the  deficiency,  which  would  neither  be  giving  him  an  undue  advantage, 
nor  be  productive  of  any  injustice  to  the  mortgagor.  It  is  al#o  obs^rv^ble, 
that  in  Lord  Coiclies tor's  note  of  Tooke  v.  Hartley,  the  point  seems  Incidentally 
determined,  pr  rather  admitted  by  both  judge  and  counsel.  Mr.  Mansfield 
insisted,  that  notwithstanding  the  mortgagee  might  have  kept  the  estate  after 
foreclosure,  yet  might  he  have  sued  on  the  bond,  the  consequence  however  of 
such  suit  he  admitted  would  be,  the  revival  of  the  equity  of  redemption ;  and 
Lord  Thurlow  (apparently  acquiescing  in  that  doctrine,  but  carrying  it  still 
further)  said  the  mortgagee  after  foreclosure  had  a  right  to  sell  the  estate  and 
sue  on  his  bond  too.  It  appears  that  the  mortgagee  in  TVofce  v.  Hartley,  had 
actually  sold  the  estate,  Lord  Thurlow  was  not  therefore  called  on  to  decide  (as 
Mr.  Dickens  states  him  to  have  done)  that  so  long  as  the  mortgagee  kept  the 
esu^te  he  could  not  sue  on  his  bond.  It  is  lastly  observable,  that  if  it  be  law, 
that  a  mortgagee  will  be  restrained  from  suing  on  his  bond  whilst  he  remaint 
in  possession,  there  is  nd  instance  where  the  equity  of  redemption  can  be 
opened  by  proceeding  oja  a  collateral  security ;  for  when  the  estate  has  been 
sold  bon&Jidef  the  redemption  whici  is  said  to  tie  re-opefled|  dwindles  inte  % 
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^uiriiig    to  hsTd  strict  kw^  and  often  attended  with  actual 
iflJuMice,  mid  thci  paysleiit  of  the  itloney  is  the  essence  of  the 


mere  aiatter  of  sccoant,  the  mortgagee  soing  for  the  difference,  and  not  being 

able  to  reitore  the  estate ;  and  that  unless  the  mortgagee  conld  sae  on  his  bond 

UHbre  sale,  the  Take  of  his  collateral  iecnritjr  wonid  be  redaeed  to  a  mere 

iMlUQr.    On  the  whok,  tlierfefore,  It  is  submitted  that  Lord  £hlon*8  concep* 

tiou  of  the  doctrine  contains  a  correct  statement  of  the  law,  Tic.  that  whethm* 

ike  e$iai€  he  #oU,  er  whether  it  remeuM  in  the  poteeaien  tf  the  mortgagee^  he  may 

^  M  Ais  eolUieral  eecurity  ;.  and  that  the  observations  of  Lord  Ershine  in  Perry 

V*  beirtkr^  WMch  ippear  to  iiave  beeti  a  surprise  dpoil  him,  also  contain  a 

tme  fcnstiript  of  the  law^  mdnely,  that  the  mortgagor,  being  enc6  foreclosed 

must  lose  his  estate  though  of  greater  value  than  the  money  advanced  on  it» 

and  if  of  less  value,  then  that  the  mortgagee  might  recover  the  deficiency  by 

suing  on  his  bond,  re-opening  the  redemption,  and  procuring  a  second  fore- 

closuie,—- to  do  vrhicfa,  it  would  be  next  to  impossible  that  the  mortgage     [  1006^  1 

(tR^thout  fraud)  should  obtahi  the  fee-simple  of  the  estate  for  less  than  ita 

actual  value,  or  receive  more  than  the  money  he  really  advanced. 

The  learned  author  suggests  the  propriety  of  giving  tiie  mortgagor  notice  of   Of  gmmg  »o- 
the  intended  sale  after  foreclosure,  in  order  that  he  may  have  an  opportunity    ^J^^^f''^ '^^^ 
of  redifteming  If  he  pleases,  and  to  prevent  any  objection,  or  the  foundation  of 
f I  Mill   in  transacthig   the  sale.     In  the  above  mentioned  case   of  Perry  v* 
Barker^  it  was  contended  for  tlie  plaintiff  that  the  mortgagee  could  not  pro* 
ceed  to  sale   before    he    decided  whether  he  would  consider  the  estate  a 
pledge  or  not  i  he  could  not  determine  by  the  event,  but  was  bound  to  give 
notice  to  the  mortgagor  of  his  intention   to  sell,  espedally  if  he  proposed  a 
sale  by  Mctfen,  which  might  not  go  near  the  value ;  and  that  he  must  giver 
ilotiee  that  Ito  meant  to  sell  as  a  tmsteot  and  put  it  ftit  of  his  oWn  power 
to  take  the  surplus,  if  any  should  arise  after  deducting  his  principal,  interest, 
and  costs.    Such  a  precaution,  though  not  absolutely  necessary.  Is  worthy  of 
ifttentlon  if  the  mortgagee  sells  with  an  impression  that  the  produce  will  be 
Insufficient  for  his  reimbursement,  but  tlie  necessity  of  pinning  himself  down 
to  account  for  the  residue  can  neither  be  supported  nor  recommended. 

If  the   BMrtgagee   is   apprehensive   that  the  estate  wiU    prove   of  ]esi>  What  eomm 
value  than  his  principal,  interest,  and  costs,  the  course  open  to  him,  is  to  fi^orlgagee 
take  possession  of  the  premises  by  ejectment,  and  then  sue  on  his  collateral   ^j^^  he  cow' 
securities.    He  may  afterwards  foreclose   and  sell  the  estate.  In  which  case  eeires  estate 
no  inconvenience  would  ensue,  except  that  if  he  first  recovers  the  vrbole  S  lil^Lj^L* 
ttkfmej  on    the  bond  or  covenant,  he  would,  by  the   foreclosure  and  sale 
dbtain  a  double  payment,  which  however  neither   the  court  nor  the  mort- 
gagor would  permit.    Whereas,  if  the  mortgagee  foreclose  fai  the  first  instance, 
the  mortgagor's  executor,  seeing  hhn  in  possession,  apparently  as  absolute  " 

owner,  might  distribute  the  assets,  and  leave  little  or  notUng  £dr  the  attach- 
lilent  of  the  persona}  bond  or  covenant ;  as  to  which  it  is  observable,  that 
if  the  mortgagee  sne  on  the  bond,  he  must  sue  for  the  whole  money,  if  od' 
the  oovenaift  he  may  lay  his  damages  at  any  stated  amount. 

Ollr  thh  whole  doctrine  c  question  very  naturally  arises,  Whether  «  mort-  Mortgagee  sel- 
mgtt  in  fee  having  foreclosed,  can  convey  the  fee'slmpte  and  inheritance  ^  ^^  Mf' 
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^  contract^  and  effects  substantial  right  between  the  parties,. the. 

court  is  willing  to  seize  any  opportunity,  either  of  an  actual  or 
implied  consent  of  the  mortgagee  to  open  the  foreclosure,  and 
let  in  the  mortgagor  to  redeem* 

BiU  of  revivor  But  a  biU  of  revivor,  and  supplemental  biH,  will  be  no 
for^ount^of  waiver  of  a  decree  to  foreclose  (y).  Thus,  where,  in  1717,  a- 
fw^iono/^n^  bill  was  brought  to  redeem,  or  be  foreclosed;  and  likewise  a 
without  suggeM'  cross  bill  to  redeem,  on  which  there  was  a  decree  to  be  let  in, 

iion  rf  defici-  ^       .      .      i      .  •■  ,  1^.1. 

4ncy,  no  waiver  on  payment  of  pnncipal,  mterest,  and  costs,  or  else  to  be 
^JweeUK.  '*  foreclosed:  the  mortgagor  died ;  and  the  account  being  taken, 
[  1007  ]  the  plaintiff,  finding  the  estate  insufficient,  brought  a  new  bill 
of  revivor,  and  partly  a  supplemental  biD,  both  to  review  the 
former  decree  and  proceedings,  and  likewise  to  have  an  ac- 
count of  the  assets  of  the  •  defendant,  the  mortgagor,  and 
thereout  to  have  satisfaction  for  a  bond,  which  was  given,  as 
.  a  collateral  security,  with  the  mortgage.  The  defendant,  who 
was  the  executor  of  the  mortgagor,  4)leaded  the  former  decree, 
in  bar ;  insisting,  that  the  plaintiff  had  elected  his  satisfaction, 
and  had  hot  so  much  as  suggested,  that  it  was  deficient,  so 
that  it  did  not  appear,  but  that  he  might  receive  a  double 
satisfaction  for  his  debt ;  and  that  it  was  plain  he  had  not 
waived  the  mortgage  by  his  bill  of  revivor.  The  plaintiff  in-, 
sisted,  that  it  was'  the  practice  of  the  court,  that  taking  out  of 
process,  or  making  use  of  any  counter-security,  was,  in  itself, 
^  waiver  of  the  foreclosure  ;  and  that  a  mortgagee' had  always 

(^)  BircJCa  eoBe^  Gilb.  £q.  Rep.  186. 


irfi. 


closure  can         to  a  purchaser,  withont  the  coDcorrence  of  the  mortgagor  or  his  heirs,  aod 
make  good  title  ^rbetlier  he    can  guarantee  ao    uoimpeachable   title  to  such  purchaser,  aod 
r^  '       compel  a    spccllic  performance.    It   is  |>resumed  that  he  can,  aud  that  all 

future  openings  of  tlie  redemption  will  not  affect  the  buyer.  Such  b  the 
tenor  of  all  tlie  anthorities  on  this  subject,  and  though  it  is  common  to  direct 
all  proper  parties  to  convey  in  the  decree  of  foreclosure,  yet  that,  it  is  con- 
ceived, is  added  with  a  view  to  embrace  any  empty  outstanding  estate  in  the 
mortgagor,  ox  those  claiming  under  him.  The  reverse  would  level  the  remedy, 
by  foreclosure  to  91  m/ere  name.  The  consequence  is,  that  after  foreclosure 
and  sale,  the  redemption  cannot  in  fact  be  revived.  The  relief  which  the 
mortgagee  obtains  by  suing  on  bis  bond  afler  foreclosure  and  sale,  U,  by 
bringing  m  the  deficiency :  but  the  redemption  is  so  far  opened  as  to  mafca 
him  accoiiutiible  for  the  bonhfide  pricjC  of  the  sale. 
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bis  electbn  to  waive,  and  open  the  foreclosure,  and  to  have 
recourse  to  his  bond  and  ^covenant,  if  he  thought ,  proper. 
But  the  court  was  of  opinion  that  the  plaintiff,  by  his  revivor, 
had  .not  waived,  the  mortgage,  or  so  much  as  suggested  a 
de^d^icy ;  and  the  {dea  was  directed  to  stand  for  an  answer, 
without  liberty  to  except. 

Except  in  the  instances  already  mentioned,  I  do  not  find  Nat  $euud 
that  any  rules  have  been,  nor,  do  I  apprehend,  any  can  be  laid.  IJioncM 'i^u* 
down  by  courts  of  equity,  as  to  the  exercise  of  their,  juiisdic--  ^"P^  firrecio* 
tion  in  opening  foreclosures,  either  with  respect  to  the  time, 
which  shall  be  considered  as  a  bar,  or  to  the  particular  cir- 
cumstances, which  will  entitle  a  suitor,  to  this  interposition  of 
the  court:  fi>r  cases  of  this  sort  unbrace  such  a  variety  of  con- 
siderations, and  arefirequently  so  comphcated  in.their  nature, 
that,  each  depends,  in  a  great  degree,  upon  its  own  combined 
circumstances ;  and  may  be  rather  considered,  as  an  instance 
of  the  fact,  that  the  courts  will  int^ere  to  open  a  foreclosure, 
than  as  a  general  rule,  as  to  the  circumstances  in  which  reUef. 
will  be  given. 

ft 

-  Thus,    a  decree  of  foreclosure  was  opened,   after  sixteen. dmtcc  opened 
years,  where  the  bifl  was  against  a  mortgagee,  who  had  oh..f-.tr:S: 
tained  his  security,  part  by  original  mortgage,  and  part  by  ^  fr<nuL 
assignment,  procured  under  colour  of  being  a  friend  'to  the 
mortgagor;  but,  in  truth,  with  a  view  to  get  him  into  his 
power,  that  the  mortgagee  might,  upon  his  own  tevms,  pur- 
chase his  estate,  which  was  worth  three  times  as  much  as  the*    r  iqaq  i   ' 
money  that  had  been  advanced  thereupon  (s). 

But  where  the  mortgagee,  in  1711,  entered  into  possessions  Motumbprntrt" 
upon  a  foreclosure  made  absohite  by  consent,  and,  considering  w»Kf**y*w« 


Itself  as  having  an  absolute  estate  in  the  mortgaged  -pre- to  foreOeeKn) 
mises,  by  virtue  of  the  decree,  proceeded  to  make  improve-  deem^tjeeud 
ments  thereon,  by  pulling  down  buildings  that  were  ruinous;  »"^•^• 
the  mortgagor,  six  years  afler^  in  1717,  moved  the  court  for 

(z)  Bmrgk  ▼•  LaMgiem^  15  Vio.  Abr.  two  cates,  where  Uie  redemption  wu 

47$,  pi.  2.    8.  C.  .t  £q.  Ca.  Abr.  609,  opened,    after   foreclosare,    on   the 

pi.  5.    2  Bro.  P.  C.  544,  [et  Tide  ante, .  groond  of  fraud  and  coUiuive  deal* 

IMges  976  and   978,  note   (Q),  for  ing.— JEtf.] 
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fifftfier  tnM  to  redeem ;  and  it  WM*  00  orderad  11(^00  Mnit  (i^ 
But  ttds^  mA  sevend  oAer  ovdffini  gfMfUd  Aewupoti,  rinflor 
itt  llzeit  tiAtoate,  were  tevened^   cm  apt»dd  to  <be  HcNiie  df 
Lordfi,  upon  Ae  grounds^  thatt  it  wm  not  oonsistmt  tHdi  iiia 
ptMtiee  of  eoitfts  of  equity,  or  wamuited  bjr  preoedcnte^  m 
enlarge  the  time  for  redemption,  after  the  moftgligolr's  mcpAt 
escence  for  six  years,  under  a  foreclosure,  by  hb  own  consent^ 
especial^,  after  an  altca-ation  hid,  beea  iftade  in  Iha  estate, 
either  by  puIBng  down  the  buildbigSi  enlarging   them,   ^ 
odierwiiie ;  that  the  appettant  had  been  two  years  in  pMsesowDy 
before  be  began  alteratbaa  on  die  ettaie,  wlnn  he  miglit 
loolc  apon  it  as  his  own,  hating  audi  a  tide  as  woiild  salirff « 
purdiaser;  and  Aat  the  money,  reported  doe  to  dieappdU 
lant,  amounted  to  aa  much  as  the  deav  rent,  at  liltpm^ 
years  purdbrase,   exclusive  of  subaequeat  interest  and  oortta 
thatwoidd  hicur,  if  the  litigation  were  suffertd  to  proceed. 

F0rMlMiir«  nor  In  the  last  case,  die  mortgagor  urged,  die  app<ffiatit*aa<J«' 
ZaS^to^Ji  quiescing  at  first  in  die  order  made  in  1717,  in  the  etxanimn^ 
"''^  *'^*       witnesses,   and  not  opposing  the   subsequent  orders  for 


larging  the  time,  as  amounting  to  an  admission,  that  those 
orders  were  just,  and  that  the  estate  in  question  wae  sfill 
redeemable. 

FaretUmtrt  mi  So^  in  die  taae  of  Wieht^ic,  exeeutof  of  Wiehakey.  Skori^ 
grmmd  ^ «».  neither  OTcr^vafaie  in  the  estaiie,  nor  a  pifirol  itgreement  to 
tS^SHi^''  redeem,  wete  held  by  Lord  Cowper  and  Lord  Haiteoiurt,  Chttft* 
^r^rA^T  ^^'^^^  ^  ^  suffideat  reasons  to  open  a  foreeloaure  afte^ 
*-  ^   twenty  years  {b) ;   and  their  decree  was  afterwasrda  confirmed 

on  appeal  to  die  House  of  Lords. 

(a)  lani  r.  Crispe^  i  Bro.  P.  C.  111.  ▼.  Skott,  1  Bro.  P.  C.  414.  fEq.  Ca. 

SBq.Giu  Abr.  aO0,  pU  Sl.    15  Vb.  Abr.  ITT,  pi.   I.    r  YkK  AM.  49^ 

AJ)f.  467,  pttd;  ««l  409,  pl«ia«  pt  iS^    15ib.478,    pLl^CClCX 

Cfr)  Widudtmt,  Exum»t  #  WiduUa^  Ctu  tlS.— JBif.] 

SM  tfrfirmd^  (^)  ^^  ^^  ^'  ^'«^»  ^  ^^^  ^*  ^'  ^^>  a  btU  wiu  filed  to  carry  into  ^teen- 
ti'Mi  a  psrvt  sgteeiaeal  (altered  Infs  by  Ibe  jMatiM  by  aieaatf  tff  tM^  Mlici* 
tors),  that  there  shoald  be  a  dceree  of  foreclosare,  that  the  estate  shonld  be 
fotd,  the  aiortgagee  paid  Her  prinolpAl  and  Interest,  and  that  cfie*  ittMiild^r 
tbould  be  handed  oter  to  Che  mortgagor.  Thiff  biU  was  dlsmisBed  at  the  %M$, 
as  wfUifn  the  sumth  nf  fhtolli.  On  «n  appeal'  tor  tb»  Ck$aceih>f,  evldeoce  of 
tbe  agreenient  was  resd  d§  bme)s8se9  ^tUm  detres  was  affirmed. 


« 
In  ibai  tx$mt  W*,  tlM  {daanliff '«  late  hiubnd,  liamg  morti*  FmtMk  vmiv 

gi^ped  Ub  Mtote  nfc  L.,  to  jKnend  persons,  and  the  nortga^eef  l£iT.tiw%iij,ioi 

pressing  for  their  money,  Ae  defiendant  S.  was  preyailed  on  to  ^^^\^^%^ 

advance  1000/.  for  discharging  those  incumbrances ;  and,  ac^  6ta  to  redeem^ 

ooKdini^,  the  fomler  aiMljgages  weoe  assigned  to  him  hy  deed,  ^ttd^ronJim 

dated  the  j»tib  of  Sepiemhei;,  1681.    He  afiarwards  advwoed  Z^klSSS,*^ 

to  W.  a  tetiMT  asm  of  BOOL  on  the  Sd  of  December,  169^^  ^^  ^  »«u^ 

ao  dtat  the  estate  then  stood  mortgaMd  to  him  for  IBWL  and  metu  rf  mmmv* 

mterest 


Neither  principal  or  interest  being  paid  at  Ae  time 
by  the  mortgage,  or  for  above  two  years  afterwards,  S.,  in 
IBM,  evhihited  his  bill  against  W«,  in  order  to  foreclose ;  to 
which  bill,  W.  put  in  an  answer,  admitting  the  lfiO(ML  and  in* 
terest  to  remain  due,  and  ofiering  to  pay  the  same,  at  such 
time  as  the  court  should  appoint ;  but  desiring  a  reasonable 
time  to  sell  hb  estate  for  that  purpose. 

On  the  10th  of  July,  1695,  this  cause  was  heard ;  and  4 
reference  was  made  to  a  Master  to  compute  the  sum  due»  &C* 
and,  on  payment  thereof  by  W.  at  or  before  Lady-day  then 
next,  he  was  to  hare  a  reconveyance  from  the  plaintiff;  but, 
in  default  diereof,  to  stand  foredosed ;  and  it  was  decreed,  by 
consent,  that  if,  in  the  mean  time,  W.  eould^  procure  a  pur* 
chaser  for  the  estate,  S*  should  join  in  a  sale  thereoll 

The  time  for  payment,  appointed  by  the  Maater,  which  was 
the  fl9th  ef  August,  1696,  was  afterwards  enUrged  to  the  34tb 
gf  July,  1697,  when,  the  money  not  being  paid,  nor  any  pur- 
chaser of  the  estate  procured,  the  decree  of  foreclosure  waSa 
on  that  day,  made  abeohite,  and,  it  being  afterwards  duly 
signed  and  enroUed,  S.  was  put  in.  possession  of  the  mortgaged 
estate. 

The  mortgagor  lived  above  eight  years  afterwards,  but  never 
attempted  to  open  the  foreclosure,  or  to  disturb  S.  in  his  pos- 
i^ssion :  yet  he,  nevertheless,  took  upon  him  to  devise  Ais 
estate  to  his  wife  *,  who,  in  Hilary  Term,  1708,  about  three 
years  aAi^r  Imht  husbwd's  death„  exhibited  her  bill  in  the  court 
pf  Chancery  against  St  praying,  an  aceount  of  tb«  rents  and 


~\ 
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Wttka$i  profits  of  the  prenuses,  and  to  be  let  into  a  redemption  .of  the 
estate  upon  a  suggestion  that  the  former  decree,  and  proceed* 
ings  had  been  obtained  by  collusion. 

■ 

To  so  much  of  this  bill  as  sought  to  lay  open  the  fore- 
closure^  the  defendant  pleaded  the  enrolled  decree^  and  his 
possession  under  the  same  in  bar;  and,  by  his  answer,  denied 
any  collusion  in  obtaining  that  decree..  And. upon  arguing 
this  plea  before  Lord  CJhancellor  Cowper,  it  was  allowed. . 

But  the  plaintiff  having  replied,  and  witnesses  being  exa- 
mined, the  cause  was  heard  before  Lord  Chancellor  Harcourt, 
in  April,  1714 ;  when  his  Lordship  declared,  that  the  defen- 
dant had  fully  proved  his  plea,  and  therefore,  dismissed,  the 
bill  with  costs;  which  decree  of  dismission  was  afterwards, 
affirmed,  on  appeal  to  the  House  of  Lords. 

*  •  « 

It  appears,  both  from  the  reasons  suggested  by  the  parties 
to  the  appeal  to  the  House  of  Lords,  and  by  the  report  of 
this  case  (c),  that  the  plaintiff,  in  the  joriginal  suit,  did  not  rest 
solely  upon  the  grouiidfof  fraud  and  collusion,  in  the  original 
decree  for  foreclosure,  but  also  relied  upcm  frequent  promises 
made,  subsequent  to  the  decree,  by  the  mortgagee  to  the  mort- 
gagor, to  be  aecountable  for  the  rents,  and  to  re-convey  on 
the  re-payment  of  his  money,  and  likewise  upon  the  value  of 
the  estate,  which  was  considerably  more  than  what  was  due  to 
the  respondent.    But  Lord  Harcourt,  in  giving  his  opinion, 
said,  that  the  plaintiff  came  too  late;  for  that  he  knew  no  in- 
stance where  a  man  had  been  let  in  to  redeem,  by  a  new  bill, 
after  a  decree  of  foreclosure  signed   and  enrolled, .  upon  any 
parol  agreement  or  declaration,  or  by  reason  of  any  over-vabie 
of  the  estate ;  such  a  practice  would  be  of  dangerous  conse- 
quence, and  shake  ^abundance  of  titles  (l). 

(c)  2  £q.  Ca.  Abr.  177,  pi.  1,  in  iioft«. 


ForeeUtgvre  not  (L)  The  bill  in  MaUaek  ▼.  Gattoii,  was  to  be  let  in  to  redeem,  alleging,  tbat 
ifftened  by  mort-  ^ig  mortgagee  vrta  greatly  overpaid,  by  perception  of  the  rents  of  the  mort- 
•f^morVthmi*  «»g^<'  premises :  the  defendant  pleaded  in  bar,  a  decree  of  foreclosnre  signed, 
Uebt  oHt  Qf  and  enrolled,  under  which  the  redemption  had  been  absolotely  foreclosed. 
rents.  ^hc  plea,  on  agreement,  was  allowed.  .     ,       j 


m  FOUECLOSUKE.  lOlOU 

But  it  18  observable/ on  tbe  principal  case^  that  die  mort-.  Hkafati^iftta 
gagor  himself  had  aGquiesced^  during  his  Ufe-time,  under  the'  um  ease  wtM 
decree;  and  that  the  plaintiff's  claim  was  that  of  a  voluntary  ^"^^Si- 
devisee  of  an  equity  of  redemption,  which  had  been  duly  and  ^ 
regularly  foreclosed,  near  seventeen  years  before;    for,  per- 
haps a  difierence  would  be  made  if  the  application  came  early, 
and  was  from  the  mortgagor  himself  (cc) ; .  especially,  if  all 
things  were  in  statu  quo,  and  no  injury  would  result  to  the    [  1011  ]  * 
mortgagee  from  ezpences  incurred  in  repass,  unprovements, 
or  otherwise ;  as,  in  such  case,  although  the  :  mortgagee  hath 
the  legal  title,  yet  the  mortgagor  seems  to  have  the  greater 
equity.    Besides,  as  the  original  intention  of  the  parties  was 
a  loan,  not  a  purchase,  no  injustice  would  be.done  by  giving 
the  mortgagol^  tune  to  redeem,  upon  making  full  satisfaction 
to  the  mortgagee.VSuch  a  distinction  seems  to  be  warranted  (d), 
by  the  observation  of  the  court  in  the  caae  of  Roseatyick  vl 
Barton ;  in  which,  redemption  was  denied  to  a  remainder-man 
after  twenty  years ;  but  the  Lord  Keeper  said,  that  he  made  a 
great  difference  between  parties  that  came  to  redeem,  who  were 
no  parties  to  the  mortgage j  and  those  that  were  (m). 

* 

The  mortgagee  calling  it  a  debt,  in  his  will,  to  a  coHateral  Mortgagee  de^ 
1.11  It  n  ^  ^1^   viting  ki»  Ill- 

purpose,  only,  wui  not  alter  the  nature  of  the  estate  the  mort-  terest  in  estmte 

gagee  hath  in  the  premises,  after  a  foreclosure  made  absolute, '^^^l'^ *^^' 
and  many  years  possession  by  the  mortgagee,  foreclomre  (m). 

2  Thus,  where  Charles  Stuteville  (e),  1674,  1676,  1677,  and 
1678,  made  several  mortgages  of  his  estates,  in  the  county  of 
B.,  to  Sir  Francis  North,  for  securing  several  sums  of  money. 


(ctf)  [This  is  very  questionable,  at  Abr.476,  pi.  1,  marg.  SBq.Ca.Abr. 

tlie  present  day.— £<f.]  608,  pi.  1.    [8.  C.  Sel.  Ca.  Ch.  10, 

.  (d)  1  Cb.  Ca.  220,  ante,  972,  S.  cited,  wbere  it  is  said  the  jadge  took 

(«)  Tooke  V.  Bithop  of  Ely,  1  Bro.  time  to  consider,  but  the  parties  com- 

P.  C.  119.  StackviUe  ▼.  Doiben,  15Vm.  promised.— Ed.] 


,  (M)  The  case  of  RMcairick  v.  Barton,  has  long  shice  been  OTcr-mled ;  see 
ante,  972,  n.  (P). 

(N)  See  simHar  law  in  Sii»«rseJbadl  ▼.  Sdthtt,  SVes.  &Bea.  45;  aad  unte, 
»oI.  L  423,' n.  (PX 
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atowmtiyH  iit  ih&whofe  IrSSOOL;  mi,  fai  WUSi^  Sitrmmis 
^jE^  Narlb^  in  coMdcratioa  o€  SSSSl  &•  paid  i»  hiai;  by  La^ 
Ghnimn,  assignad  OPveraiB  lus'ascwtlifts^  itpao  thia  astailft^  ^ 
liDorafiA  her  taurlnrs.  Lady  OUtehmi^  having^  aBodiet  demands 
upm  StuteviHa,  «f  8G(WL  sImb^  kt  Eastsr  Tens^  >6S%  edUbited 
bar  van.  ncClMnesB}^  pa&jiag^  Aat  le  wi^bA  mAsst  fKythui 
IntlLtbaaa.  ddbia,  with  ifitanat  asib  eoatiB^  or  be  feMcloaad  af 
^  bift  ea^iiy^  of  radBwpliop4  The  cause  bang  haardr  in  Eaater 
lam^  1683^.  the-  dafiandant  waa  deeiead  to>  pay  betb  debtai 
idlbi  iBteKafe  and:  coata^  hf  a  Emitod.  tiina ;.  and»  br  defiuik 
duaeai^  that  ha  should  be  fimdnaed:  bttt^  he  nagldatang  m» 
ted<^  tjh» fonacIasusK  wub:  afiarwaids  nada  abaofaite,  and  d^t 
anraliad* 


^kiuMagr;  148i^  liiadyCHadbomiM&gned^  dii»dearea».  and:  aft 
bep  brtarast  tttereisy  toMi^  Jostioe  Dblhen ;,  wfao  bekig  bej^ 
aai^of  poasessbii^  did^ncl689|  biaaf;  savoral.  cgeetB^nts,  and 
£  lOlS  ]  AavabsK  Mcoaered  partr  a£  t&e:  piemiaesFf:  t£e  randue  braig. 
biddi  lqrMira»  9tatefiBff»  the  motbeK  of  Ghadaa^  aa  having  an 
estate  for  life  priov  to^  die  mortgages. 

•  • 

Sk»ai»  aftanrardsy  Jbadee  Doften  died,  faairiBg)  made  bis  iviD, 

and;  dBBieaC  oonaliibitad  Sus  Gilbert  Dolhan  sok  executor  and 
xasidoav^  lfljB|Btee';:  but.  in;  this- wiU  was  the  foBoirfng  dause : 
^  And,  if  Mr.  Stuteri]fe!a;  debt  bfr  tmH  paid,  m  J  ciouM  not 
*'  but  it  witt,  I  order  my  executor^  Gilbert  Dolben,  to  pay  the 

*  aupu  <ifi48mC  amangst*  the  ebiUreii:  of  my  nephew,  John 
^' Bfilhan "  And^.  190a cakidataeiir this sumo£ 41002. exactlf 
agaaedimth-  that  nunep^ deeKtedto.  be  paid,  mlh  die  intorest 
diereofy  from  die  time  of  the  decree  to  die  date  of  die  tea- 
tatorVwSt 

Upon  die  death  of  Mrs.  Stuteville,  Sir  Gilbert  brought  an 
ejectment,  and  reooyered*  tibua  lands  held.  t>y  her^  so  that  ha 
was  in  possession  of  the  whole  estate. 

Jxk  July,  1684,  Charles  Sbiteville  exiubited  his  bill  iii  Chan- 
Qffff  againat  Gilbert  Dolh^i^  pra}^ngt.  that,  he  might  ba^  at 
liberty  to  redeem,  on  payment  of  the  mortgago^manqr^  and 


kteMrtt  tml,  ta  ihb  MD,  tli#  defendmt  ]deaded  tlie  fbtont  ^     iwfee 
dbcne  •£  foMdoaure,    aad  iniisted*  dutt  the  plaiiitiff  ougkft  sithap  rf  EX^. 
netlab^kitintea  i^dciDplion* 

On  tl^  lOlk  of  July,  1606,  this  eaus^  eame  or  to  be  heaerd 
befbfo  Uie  I^iMd  GhwMBdf  SemenM^  wk^^  ike  def^iidant^B  ptea 
ifftB  aUovned }  Imt  IdiB  LKNNbblp  vecoiaskended  im  accoiBBiodA^ 
tion,  and  accordingly  it  was  ordered,  by  consent  Aa#  the  dte« 
fendant  should  be  at  liberty  to  redeem,  upon  payment  of  prin« 
eipa^  in%pMSt,  and  coiis^  to  be  eonputod  by  tke  Mastn^  The 
pkkMiff,  however,  not  comj^ynig  with  tihis  order,  nor  being 
willing  to  abide  bythiB  jvAgmsiA  of  the  court  on  the  ^ea^ 
moyjtd  for  leave  to  amend  hie  bifl :  Ited  this  the  eourt  thought 
proper  to  grant,  on  condition  of  his  giving  his  own  recogni* 
sance  not  to  disturb  Grilbert  Dolben,  or  his  tenants,  or  commit 
waste;  but  if  he  rafiiaed  to  oomply  with  thia  ccmdition  in  a 
flM>Bth,  then  his  bill  waa  tabe  disnnssed  with  costs,  ^dithofit 
fiurfther  modoo;  and  StoteviDei  not  ccnnplying  with  tiEiis  ordiM% 
bis  bi&  was  dismissed  aocovdiBgiy. 

Sti^teville,  still  apprehen^g'he-had  a  ri^t  to  redieem,  by 
Aeed,  dated  the  S4th  of  Miqr,  1700>  settled  the  premises  upon 
trustees,  in  trust  to  seH,  and  pay  Sir- GKlbert^  Dolben  and  Jt 
Us  other  or^itors ;  and  then,  in  ^fust  for-  himself,  his  heirs^ 
executoia,  administrators,  and  assigns.  Heaho  made  hirwffl-, 
and  thereby  devised  all  his  estate,  real  and  personal,  and  hia 
equity  of  redemption  in  the  premises,  unto  Cadierine  Tooke,  [  lOlS  ] 
her  heirs,  executors,  achomistrators,  and  assigns,  and  soon 
afterwavds  died. 

In  December,  ITOS^.  eighteen  yettw-after  the  decree  of  fore- 
closure. Sir  Gilbert  Dolben  assigned  over  all  his  estate  and 
interest  in  the  premises  to  the  bi&hop  of  Ely,  in  consideration 
<^  8000f;  who  afterwards  purchased  of  the  representatives  of 
Mrs.  Stuteville,  a.  4ebt  of  BSOQL  du^  tp  her  for.  the  axieara  of 
her  jointure,  and  for  which  she  had  obtiuned  a  decree,  whereby 
Ike  whole  stood  charged  with  the  debt. 

Ija  Jiuie»  1703^  Catherine  Too)c«.  exhibited  her  UQ  agtimft 
Sit  Gilbert  and  the  Bishop  of  Ely,  prayiiqf  a-  ledeiapHon  of 
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the  premises,  on  the  foot  of  Lady  Gtexiham*s  decree ;  and  th«t 
she  might  have  a  re-conveyanoe;  and  an  account  of  the  rents 
and  profits.  To  this  bill,  Sir  Gilbert  pleaded  the  decree  of 
foreclosure,  the  Bishop  Ukewise  pleaded  that  decree,  and  his 
several  purchases  from  Sir  Gilbert,  and  from  the  representa- 
tives of  Mrs.  Stuteville;  and  upon  arguing  these  pleas,  before 
the  Lord  Keeper  Wright,  on  the  21st  of  July,  17(M,  they 
were  allowed. 

m 

.  From  this  order,  die  plaintiff  appealed ;  insbting,  princi^ 
pally,  that,  by  Mr.  Justice  Dolben*8  wUl,  and  the  subsequent 
proceedings,  the  foreclosure  was  opened ;  and  that  nothing 
had  been  since  done,  to*  bar  the  appellant  of  her  equity  of 
redemption. 

i  On  the  other  side  it  was  contended,  that  Sir  William  Dolben's 
calling  it  a  debt  in  his  will,  to  a  collateral  purpose  only,  could 
not  alter  the  nature  of  the  estate  he  had  in  the  premises,  any 
more  than  the  calling  a  leasehold  estate  an  estate  in  fee-dmple^ 
would  have  converted  the  leasehold  into  a  freehold ;  that  the 
bishop  of  Ely  was  a  purchaser  of  the  estate,  at  a  very  great 
price,  under  a  decree  which  had  been  signed  and  enrolled 
above  twenty  years,  and  which  had  been  twice  allowed,  as  a 
good  bar  of  the  redemption ;  and  so  it  was  held  by  the  Lords, 
,  and  the  appeal  was  dismissed,  and  the  decree  and  order  was 
affirmed.   ' 

Forseiomre  not      Nor  will  a  decree  of  foreclosure  be  set  aside,  after  twenty 

SrS'^S   y^^'  *^^  "'^"^^  ^^  *^™  ^^^y '  "^*  ^'^^'^  although  the  estate  ' 
/^  "JJJJ'^T  ^  become  of  considerably  more  value  than  the  money  lent  there- 
on :  but  a  demurrer  to  such  bill  will  be  good  (f). . 

[  1014  ]        If  tenant  in  tail  of  an  estate  (g),   subject  to  a  mortgage^* 
^^ '*^r^ri  /-suffer  a  recovery,  and  sell  part  thereof,  and  afterwards  the 

(/)  Jmiii  ▼.  Keitnck,  15  Vin.  Abr.      2  Eq.  Ca.  Abr.  602,  pi.  31. 
470,  pi.  18..  S.  C.   3Bro.  P.  C.515.         (f)  Kirkkamv.  SrnUh,  IVm.  f61.  ^ 

■      ■  I  ■■ '  ■  ■     I  I      - 

(O)  A  foreclosure  will  not  at  any  time  be  set  aside  for  want  of  mere  matter 
of  form  in  obtaining  the  decree,  especially  if  twenty  years  have  elapsed  sii^ce 
the  decree  was  pronounced.  This  is,  perhaps,  the  more  correct  expreuloo 
of  the  doctrine  in  the  text. 
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mor^agee  exhibit'  a  bill  for  foreclosure  or  said ;  though,  in  law,  estate  sold,  if 
he  hath  a  right  to  have  aU  the  parts  of  the  estate  Uable  to  hU  '',^''Z>^ 
satisfaction,  yet  the  equity  is,  that  the  part  sold  should  not  be  ^'^'* 
meddled  with,  unless  the  remainder  be  not  sufficient  for  the 
satbfiiction  of  the  mortgagee  (p). 

On  mortgage  of  a  reversion,  and  decree  to  redeem,  instead  R^vernon  de- 
of  the  alternative,  ^'or  the  mortgagor  to  Jke  foreclosed,'  the  <«  $aivfy  debt 
court  decreed,  that  the  mortgagee  s/wuld  sell  to  satisfy  the  ^*^^' 
debt  Thus  (A),  where  G.  being  in  his  life  seised  in  fee  of  a 
reversion  of  lands  depending  upon  the  life  of  H.  by  deed, 
dated  the  S5th  of  November,  18  Jac.  mortgaged  the  lands  to 
A.  and  K.  and  their  heirs ;  afterwards  the  mortgage  became 
forfeited;  when  K.  by  deed,  dated  1st  March,  22  Jac.  re- 
leased  all  his  right,  title,  interest,  claim,  and  demand,  in  the 
lands  unto  A.  and  his  heirs  for  ever.  A.,  by  his  will, ,  devised 
the  said  premises  to  L.  in  fee.  L.  being  a  merchant,  and  his 
livelihood  consisting  in  the  returns  of  money,  and  the  consi- 
deration in  the  said  deed  of  mortgage  being  ^40/.  disbursed 
in  18  Jac.  upon  a  dry  reversion,  exhibited  a  bill  to  oblige  the' 
heirs  at  law  of  the  mortgagor  to  repay  the  money,  'with  da- 
mages, or  else  to  have  the  lands  decreed  to  him,  .to  the  end 
that  he  might  sell  them ;  and  so  the  court  decreed* 

And  if  a  mortgagor  die,  and  his  personal  estate  prove  de*  Perwnai  fund 
ficient  to  <Mscharge  the  mortgage,  the  mortgagee  may,  on  filing  ^SJ^^rdwi/, 
a  bill  to  enforce  payment  of  the  money  due,  pray  a  sale  of  the  •"*"''*|2/?  ^''^ 

(fc)  Uqw  v.  VigKreg,  1  Ch.  Rep.  SS.    [jf.  C.  vol.  i.  424  and  436,  n.  (Q),  et  ante, 
1056.— £d.] 

(P)  Bnt  in  this  case  the  parebMer,  it  is  presnmcd,  mnst  be  a  party,  as  he 
nay  redeem.    As  to  redeeming  both  estates  or  neither,  see  ante,  vol.  i.  559,  . 
n.  (Z) ;  and  Stokes  v.  Clendon^  sapra,  p.  973,  n.  (N),  for  a  case,  where  it  was 
held,  that  one  estate  could  not  be  foreclosed  without  making  the  owner  of  the 
other  estate  a  party.  '1 

(Q)  Where  a  dry  reversion  has  been  mortgaged,  it  seems  natnral  to  say,  that 
since  the  mortgagee  has  chosen  his  security,  lie  shall  wait  till  circumstances  * 

render  It  productive.  The  courts  however  adopt  a  different  line  of  argument, 
and  think  it  inequitable  that  a  mortgagee  sliould  be  kept  out  of  his  money  till 
the  falling  in  of  the  particular  estate. 

;  (E)  Lord  Redetdale's  notes  refer  to  a  case  of  Hodgson,  v.  Parker ,  26th  July, 
1791,  to  the  following  effect:  '*  Bill  by  mortgagee  in  fee  against  the  personal 

Vol.  II.  P  P 
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imrlgBged  esMte  to  fte  flne  htttaiiM.  But  ill  MrtKMM  dtoM 
is  a  £stbetioii  trhere  t|ie  HAttie  p«k«oA  la  heir  atid  abo  MiCti^ 
tor,  and  where  those  charaotetft  are  ttikiA  by  MSsreat  p&twtiM. 
Tb^se  tw6  ladt^menlioned  proporitiotis  were  ttMented  to  by  the 
court  of  Chancery  in  the  foUowing  cams  s*— 8.  (i),  deoeased^ 
mortgaged  the  estate  in  question  to  D.  m  fee,  and  afterwards 
cBed,  leaving  T.  his  brother  and  heir  at  Iaw>  who  also  took 
ottt  letters  of  administratiim.  Then  D«  filed  his  Uil  against 
T.,  ptaying  ah  aoooOht  of  the  pr&idp«(l  aftd  kmtatr^gtdat  on  Ae 
mortgage^  and  also  a  sale ;  and  hi  case  die  moHgaged  eatsce 
should  not  prove  sufficient  to  pay  the  principd  and  intemt 
dike,  tibat  the  defiei^ney  ndght  be  luade  up  out  of  the  personal 
estotei  and  hi  case  T.  should  not  a^t  assatai  that  there  might 
be  an  aecdtmt  of  the  personal  ^tate»  bi  the  faiU  he  stated  the 
bdiid  and  moftgagey  and  that  the  persemtt  estate  was  JUfi«ie»t; 
T.  by  his  answer,  admitted  Aat  the  p^rsokiid  estate  waa  very 
smalli  and  would  be  deficient^  and  the  cause  coming  on  before 
his  Hotior,  he  ordered  according  to  the  prayer  of  the  bill. 
From  this  decree  the  defendant  appealed,  because  it  had  not 
ordered  an  account  of  the  personal  estate  in  the  first  instance^ 
or  that  so  much  of  th^  etiftalie  only,  as  should  be  nedsssary, 
should  be  6old»  Sed  p&f*  mrkm ;  the  decide  is  of  coarse,  tfa« 
heir  and  persofud  repreG^enlalive  being  the  same  person ;  though, 
if  they  had  been  different  persons,  it  would  have  been  neces- 
sary first  to  have  an  aco^unt  of  the  persoBsl  eetate  (s). 

(i)  DmM  V.  SOcitwUk^  %  Bro.  C.  C.  155. 

repreieiitative  and  the  heir,  for  ptymtat  of  tnorigage  debt  out  of  the  per- 

•ooal  estate,  ai  far  ai  it  would  extend,  and  the  deSclency  to  be'  rahed  by  tale 

of  the  mortgaged  estate*    Decree  accordingly."    It  is,  however,  to  be  ob- 

ierved  on  this,  that  Cbe  decree  iras  m  edssM  of  ^e  h»ir,  &o.    Reg.  lib. 

1790.  A.  fbk  SOS  b.    S  Bto.  C.  C.  19S,  BsM  Sillisa,  n.  (1) ;  et  vide  IVvsS  t« 

ffaQ,  1  Sim.  Sb  Stv.  55),  for  an  InstaSea  w1iei«  a  sals  was  pMiyed against  the 

aiortgagor«nd  a  snbseqnent  nroftgafee,  ante.  Vol.  i.  ItO^ 

[  1015  ^  ]      (S)  It  may  be  inferred  from  Ais  case,  that  a  mortgagee  cannot  fiTky  S  sale 

^^^  "^S   ^  *^  dcffidency  of  the  estate  to  pmy  his  mortgage  debt,  witbost  pn^h^  an 

^f^m^^^^^seeonnt  of  the  personal  estate  in  the  first  histniee,  sniess  the  ssme  petsoa 

fermmA  uiaU  embraces  the  characters  of  b6ih  heh^  and  personal  repTesehUlt^  ^  A«  north 

IT^na  S^'^  *****''    ^^'  ^^^^  '»o^"'«ter,  conceites  it  to  lie  the  ^nhsbtinf  pnictica  (not- 

iUa€e.  withstanding  the  doctrine  in  PktnkiU  ▼.  FetMn,  t  Atit.  5lv  and  the  -dedsioB  of 

t:nighi  T.  HwigMy  5  P.  Wms.  551),  to  allew  a  mortgagee  to  Mng  a  soft  aga&nst 

the  heir  without  bringfaig  fh«  personal  representative  bcfbre  «he  court  i  sei 
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W)i#n»  [t)MM  im  seTeryd  exeeiftorsi  and  on^  pf  them  is  m-  One  executor 
debted  to  the  testator^  for  which  he  had  given  a  security  by  ttuw  by  mort- 
w*y  of  mprtgage  upon  his  estate,  if  the  co-executors  are  ap-  SJJ'i^^'!!!^ 
prt^bep^ve  that  he  is  insolventi  and  Ht^t  the  estate  may  prov^  m^* 
a  deficient  security,  bringing  a  biU  against  him  to  foreclose,  is 
improper,  because  the  testator  having  made  him  an  executor, 
gives  him  an  interest  in  the  mortgage;  the  other  executors 
should  have  brought  a  b^l  for  sale  of  the  estate  (J) — EdJ] 

And  where  the  bill  was  to  foreclose,  and  the  defendant  ap^  ,[  *0*6  J 

lUiorigugttwuLff 

peared  (A),  and  stood  in    contempt  for  not    answering  to  a  yrmfeaieytfee* 
sequestration,  and  the  cause  came  on  upon  the  sequestration,  f^  etSenetlr 

decreed  o«  biU 
(J)  Lucas  ▼.  Seate^  €  Aik.  53.   tThe         (Ir)  Dn^wood  ▼.  BUkexey^  Mos.  190.  Uforedaae  (t}« 

above  is  solistitnted  from  the  report  [So  in  Parry  v.  fVHglUf  1  Sim.  4e  Sin. 

for  the  two  unintelligible  lines  of  the  S79,  one  of  the  defendants  was  out  of 

text  found  here  in  the  4th  edition,  the  the  jurisdiction  of  the  court,  and  the 

tame  ease  was  mentioned,  infra,  1046,  bill  was  taken  against  htm  pro  confeeeot 

where  it  was  considered  unnecessary  —  £<f.] 

to  repeat  it.— £4t] 

S  9ro.  C.  C.  155,  n.  (1),  referring  to  S  P.  Wms.  d33,  n.  (A),  and  Fell  v.  firoww, 
S  Bro.  C.  C.  X78. 

(T)  In  Da8kwo9d  ▼.  Bitkazetfj  a  case  of  Noswortky  v.  Mmynard  was  men*    [  1016  ^  J 
tinned,  where  the  security  lieing  defective,    tlie  cause  stood  over,  and  the  ^^  "^  ^ 
plaintiffs  filed  a  supplemental  bill  and  prayed  a  sale.— A  sale  Is  at  all  times  ^^Jwiifd  Ml 
Qjiuch  preferable  to  a  foreclosure,  as  abating  the  tedious  process  of  the  latter,  when* 
it  la  liable  to  be  re-opened  during  the  space  of  twenty  years,  on  grounds 
which  are  sometimes  trivial,  often  expensive,  and  always  vexatious.    If  the 
mortgagee  foreclose  the  equity  of  redemption,  sells  the  estate,  and  sues  on  a 
collateral  security  for  the  deficiency,  he  will,  we  have  seen,  (ante,  lOOiS,  et 
seq.)  open  the  foreclosure,  and  by  that  means  allow  the  mortgagor  an  oppor- 
tunity of  moving  for  furtlier  time  to  redeem,  which  may  be  enlarged  almost  ' 
without  stint,  and  a  second  foreclosure,  wlih  considerable  difiBculty  and  much 
anxiety,  at  length  obtained.     It  was  therefore  forcibly  though  inefiecttially 
argued,  in  a  late  case,  that  the  advantage  was  too  much  in  favor  of  a  mort« 
gagor ;  who,  though  he  could  stop  the  suit  upon  a  JbiUl  of  foreclosure  in  limine^ 
was,  by  a  liberal  indulgence,  in  addition  to  the  necessary  delay  in  the  usual 
course  of  proceeding^  furnished  with  the  means  of  keeping  the  mortgagee  out 
of  his  money  at  the  haiard  of  all  the  inconvenience,  and  even  the  ruin  that 
might  be  the  consequence.    Perry  t.  Barker,  IS  Ves.  20€.    As  a  general  rulci 
the  conrt  will  not  decree  a  compulsory  sale.    Tbe  mortgagee  may  have  a  fore- 
closure, &ut  he  cannot  have  a  sale  without  the  consent  of  the  mortgagor,  ex' 
qept  in  the  foUowing  instances;  1st.  Where  the  cs^ite  is  deficient  to  pay  the 
Incnmbraiice,  nbi  supnu    Sd«  Wh^re  the  mortgage  b  of  a  dry  reversion^  ante^ 
1014.    Sd«  Where  the  mortgagor  dies,  and  the  reversion  descends  on  an  infant, 
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for  the  bill  to  be  taken  pro  canfesso  (t  f) ;  and  the  counael  for 


>.  ante,  983.    4th.  Where  the  mortga^  is  of  an  ad? owson,  ante,  toI.  i.  p.  19ft- 

5th.  Where  the  mortgagor  becomes  bankrapt,  and  then  the  mortgagee  maj 
pray  a  sale  nnder  Lord  Rosslyn's  general  order,  4  Bro.  C.  C.  548.  And, 
6th.  Where  tlie  mortgage  is  of  an  estate  in  Ireland.  Ferry  v.  Barker^  antey 
1003,  n.  (I) ;  et  seq.  and  in  all  these  cases,  if  a  sale  be  not  prayhd  in  the  first 
instance,  it  is  presumed  it  may,  in  an  additional  bill. 

But  a  tenant  for  life  of  an  estate  subject  to  a  mortgage,  cannot  ask  to  have 
the  estate  sold.  His  only  resource  is  to  pray  a  redemption,  and  pat  himself 
in  the  place  of  the  mortgagee,  per  Lords  Hardwicke  and  Camdeo,  3  Swaast. 
208.  219.  / 

0/  opening  It  b  vexaia  quettio  nnder  what  circumstances  biddings  at  a  sale  under  a  fore- 

^'^^^'*  closure  decree  will  be  opened.    In  a  late  case  they  were  opened  on  motion 

made  bifore  the  confirmation  of  the  report  was  made  absolute,  notwith- 
standing the  party  applying  attended  the  sale  by  an  agent  aathorised  by  him . 
to  bid  a  limited  sum  on  his  behalf.  Where  the  advance  proposed  was  500L  on 
a  bidding  of  89502.  it  was  considered  to  bear  a  sufficient  proportion  to  the 
highest  sum  bid,  so  as  to  furnish  no  objection  to  tiie  application  on  that  ground. 
The  consequence  of  opening  the  biddings  in  this  instance  was,  that  the  estate 
was  ultimately  sold  for  1S,650^  Pemrwn  ▼.  CoKWe,  43  Price,  213.  From  the 
**  authorities  on   this   head,  the  above  learned  reporter  collects,  that  where 

there  are  special  circumstances,  it  is  discretionary  with  the  Court,  before 
the  report  is  confirmed  absolutely,  whether  they  will  or  will  not  open  the 
biddings,  having  regard  as  well  to  the  principle  that  property  sold  under  its 
decree  shall  be  as  productive  as  reasonably  possible  on  the  one  side,  as  that 
the  utmost  certainty  (consistent  with  that  object)  may  be  secured  to  pur- 
cliasers  on  the  other  in  having  a  binding  contract,  citing  Ryder  ▼.  Earl  Gower^ 
6BrO.  Pari.  Ca.  306.  2d  ed.  Toml.  H'hUe\,  mitcn,  14Ves.  152,  3;  and 
BaUlie  v.  Chaigneau  and  pthen,  6  Bro.  Pari.  Ca,  SIS,  2d  ed.  per  Toml. 

Where  tlie  report  hoe  not  been  absolutely  confirmed^  the  conrt  has  opened  the 
biddings  almost  as  of  course,  but,  this  is  wholly  witliin  the  discretion  of  the 
court.  The  principal  difficulty  has  usually  been,  the  doubt  whether  the  pro- 
portion of  the  sum  proposed  to  be  advanced  to  the  highest  sihu  bid,  has  been 
thought  sufficient ;  but  that  has  frequently  varied.  At  one  time  ten  per  €ent» 
as  a  sort  of  general  rule,  was  considered  and  received  as  bearing  a  fair  pro- 
portion, where  the  highest  sum  bid  at  the  sale  was  not  small.  In  one  case  an 
advance  proposed  of  1502.  on  a  bidding  of  5020/.  was  refused,  the  Lord  Chan- 
cellor saying  that  he  would  not  open  the  bidding  in  tiiat  case  for  a  less  over- 
bidding than  5001.  Anon.  iVes.  jon.  453,  In  another*  case.  Anon.  2  Ves.  Jon. 
487,  biddings  were  opened  where  1002.  had  been  offered  in  advante  upon  a 
bidding  of  800/.  and  a  motion  for  that  purpose  was  refused  where  the  same 
sum ^as  offered  on  12001.,  but  200Z.  being  offered,  it  was  granted.  1 3  Price, 
216,  17,  where  the  subject  is  treated  of  in  a  very  perspicuous  note,  Rex  v. 
UiUon,  1  M*Lel.  595. 

(T  2)  A  bill  cannot  be  taken  pro  eot^e$iO  until  the  defendant  has  been  served 
with  the  snbpcDna,  for  until  then  he  it  not  before  the"  conrt.  If  a  mort- 
gagor departs  tit/ra  fuainor  maria,  the  mortgagee  cannot  foreclose,  biit  mast 
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the  plaintiff  prayed  a  decree  for  sale  instead  of  a  foreclosure,  ' 
iMcauBe  the  security  was  defectiYe,  and  i(  they  should  after- 
wards sue  the  defendant  on  his  bond  for  performance  of  co- 
Tenants,  that  would  open  the  decree  for  foreclosure,  and  he 
insisted  that  such  decrees  were  usual.  But  his  Honor  said, 
that  he  never  had  known  any ;  but  that  where  the  security 
was  defective,  it  was  often  indeed  referred  to  a  Master  to  set 
a  valuation  on  the  estate,  and  the  plaintiff  was  to  take  it  pro 
tamio*  But  in  this  case  he  decreed  a  sale,  because  the  decree 
was  that  the  bill  should  be  taken  pro  comfesso,  and  not  ac- 
cording to  the  prayer  of  the  bill  (u). 


be  content  to  obtaun  poesetsion  and  open  a  mortgage  account  of  the  rents 
and  profits. 

(U)  With  respect  to  seqaestrations  for  contempt,  which  are  in  the  nature  of  Sequettni^r 
•xecnttons  at  law,  the  foUowing  case  Utely  oecorred.  On  the  7th  of  April,  ^^  ^^^^ 
iai4^  a  commission  of  seqoestntion  issued  against  the  defendant,  directed  to  ctivtd  U  wmri* 
t^ertain  commissioners,  commanding  them  to  enter  upon  ail  the  lands,  tene-  g^g^9  ead  giM 
ments,  and  real  estate  of  the  defendant ;  and  to  collect  into  their  hands  not  ^Sm^r^nS^ 
only  the  rents  and  profits  of  the  said  estate,  bnt  also  all  his  godds  and  per- 
sonal estate,  and  retain  the  same  nntil  the  defendant  sboald  pay  thesnmof 
t,869i.  into  the  bank^  clear  his  contempt,  and  the  coort  should  make  an  order 
ttf  the  contrary.  The  acting  commissioners  seised  into  their  hands  the  whole 
of  the  defendant's  estates ;  whereupon  petitions  were  presented  by  two  separate  r  1017  1 
mortgagees  of  the  estate,  praying  that  the  rents  received  by  the  sequestrators 
might  be  applied  in  discharge  of  the  Interest  on  the  mortgages,  and  that  the 
mortgagees  might  be  let  into  possession.  The  only  qoeition  in  dispute  was, 
whether  the  mortgagees  were  entitled  to  the  rents  received  by  the  Seques- 
traton  prior  to  the  Master's  report,  finding  so  much  due  to  the  mortgagees 
respectively  for  principal  and  interest ;  and  it  was  contended,  that  the  rents 
were  not  so  applicable,  on  the  ground  that  a  sequestration  was  in  the  nature 
of  an  execution  at  law.  The  Vice  Chancellor  mid,  the  renta  and  profits  in 
this  ease  received  by  the  sequestrators  were  not  vested  in  the  plaintiff  (the 
person. on  whose  behalf  the  sequestration  was  awarded),  bnt  were  incutiodia 
Ugu\  and  there  must  be  a  further  order  before  they  could  be  applied  for  the 
benefit  of  the  plaintiff;  and  if  parties  in  the  mean  time  came  in,  as  the  pe- 
titioners had  done,  and  shewed  to  the  court  that  the  estate  was  mortgaged  to 
them,  they  were  entiUed  to  tlie  rents  and  profits  in  part  discharge  of  what  was 
due  to  them  upon  their  mortgage,  after  paying  tliercoot  the  sequestrators 
their  costs,  and  the  costs  of  the  present  application ;  and  the  sequestrators 
must  give  up  the  possession  of  the  estate  to  the  mortgagees.  WnJtiser  v. 
Bcfl,  S  Madd*  Kep.  31.  See  also  FuweHt  v.  FoikerfiU,  1  Dick.  99.  BowUs  v. 
I'dfssNS,  ib.  lis,  and  Adanu  v.  CtsxtMi,  6  Ves.  MS,  where  it  wai  held,  that 
parties  claiming  a  mortgage  on  sequestered  estates  mnvt  come  to  be  examuied 
pr9  itUtnue  sua. 

i 
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Fareehgunmmi      ft  seems  to  Iiavis  been  formerly  doobted  whedwr,  where  Chei^ 

redemption  dis-  .         -,,  _,  ,,  ijii.s         ^. 

eiii^uMitf  lo  IS  a  debt  secured  bj  mevtgagey  and  aho  a  bond  debt  due  rom 
"^*  the  same  person,  mi  the  mortgagee  eidubib  1^  bill  to  be 

redeemed  or  fbreclose,  the  mortgagor  may  redeem  withoot 
discharging  the  bond  debt>  as  wdl  as  that  by  moirtga^;  but 
I  apprdiend  thb  doubt  b  totally  removed  by  the  UKidem  decl- 
rions  upon  the  snbjlsct  (i).  .  It  arose  firom  not  attending  to  Uie 
distinction^  between  an  application  from  the  mortgagor  t^  r&- 
deem,  and  one  by  the  mortgagee  to  tbredose ;  for  we  are  to 
t)bseryey  that  the  neason  on  whieh  lihat  optnien  had  jSnevaHed 
in  courts  of  equity,  on  application  tnaMfe  by  the  mortgagor  to 
redeem^  was,  because  he  who  wishes  to  have  equity  rendered 
to  him,  must  render  it  to  those  against  whom  he  appliea 
for  it, 

j^|*^y|[Jj*^     .  Thusi  if  a  mortgagor,  after  having  forfeited  his  estate  in 
pm9  bamd  dibt^  faiw  to  the  mortgage<^^  by  neglecting  to  perfcim  the  condidon 


gwgat/efJ^    ^  which  he  had  made  ft  subject,  appBed  to  equity  to  enable 
^^^  ^      him  to  redeem,  it  was  thought  just,  that  when  equity  interfered 

to  take  from  the  mortgagee  the  estate,  which  by  law  was  be- 
come absolutely  vested  iii  hkn»  care  4E^oidd  be  tekien  that  Ate 
indrlgagee  was  not  prejudiced  by  its  tnterposition ;  which, 
viewing  a  mortgage  as  a  complex  transaction,  and  not  simply 
as  a  debt,  it  would  be,  if  other  debts  that  he  had  let  the  mort- 
gagor  contract,  perhaps,  in  some  degree^  under  confidence 
that  they  would  be  icovetedbyhis  foriner  security,  were  left 
undischarged.  But  there  is  no  pretence  for  the  interposition 
[  1018  ]  of  this  maxim,  where  a  mortgagee  comes  to  foreclose;  for  hia 
intention  is  to  shut  out  the  mortgagor  from  his  equity,  «nd 
strictly  to  enforce  Ms  own  legid  title.  lA  such  case  therefore, 
the  mortgagee  electing  for  himself,  and  choosing  to  have  a 
strict  perfomance  of  the  contract,  iixe  only  equity  which  he  ia 
mtided  to  against  the  mortgagor,  aeems  to  be,  to  be  decreed 
exactly  that  whidi  the  law  would  give  him,  and  for  which  he 
liath  stipulated,  namely,  the  land  or  the  morigage-money 
Qnly. 

(0  Vide  ante,  [voL  \.  3^7^  Sal.—         («)  [See  infra,  jp^fet  1019,  iOtik 
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,  Aftd  it  mtm»  to  hare  Jheen  so  defeenmned^  in  the  ease  of  FiHtmnrtgogM 
JSimjmeU  v*  Blaie  i^),  irbkk,  as  to  tibe  foint  in  question^  bond,  ^^Im 
WAS  Hm»i  B*  hmg  s^sed  in  fee  of  a  copyhold  estaiie  hdd  of  ^/^s^nST 
the  manor  of ^,  npon  the  fith  <rf  October,  1785,  made  ••^t??;!'  /*« 


n  i^opditional  aunrendbr  of  it  to  the  plaintiiF  S.  to  secure  400^.  tfem,  temi  ••# 


and  int««at|  and  aftenmrds  horroared  5(W.  of  S.  upon  bond.  '^■•*«*'«*»«««^ 


Hi^nB.,  by  tiro  ^uirenders  (the  irst  dated  06lh  Majr,  1788, 
ihe  other  ii7tihAlIa7«  1784)  morl^^gedlttieatate  to  the  defendant 
T*for«(KU:  The  l!8tk  of  August,  1734,  B.  beoone  a  bank- 
«upt«  Some  timein  Ootdber  AUomig  S.  deliifs«red  ejeotmeBta 
against  the  tenants  to  get  ppaoesaion  of  this  estate.  Upon  80di 
October^  jthe  defendants  X  and  H.,  as  assignees,  gave  S.  notice 
that  they  would  pay  bkn  his  jnoney  due  upon  the  mortgagej 
the  lith  November  following.  Upon  the  6th  November,  HS^, 
S.  not  having  attended  at  the  time  and  place  appointed  to  re- 
ceive  hismon^,  filed  his  1^  for  a  foreclosure.  T.  brought  a 
cross  bill  to  redeem  B/s  mortgage,  upon  paymeflt  of  prindpfd 
aud  interest ;  3^  the  Aefandaat  in  the  cross  cause,  inosted  upon 
bmig  paid  &e  bond-debt  of  SOI«  as  lent  upon  security  of  Ae 
mortgage ;  for  that,  at  the  time  of  lending  it  wisis  so  agreed 
and  charged  that  T^*s  mortgages  were  only  colourable  and 
iraudulent*  to  cover  the  ^tate  hom  debts*  T.  was  B.'s  son** 
in«lAw,  and  had  made  no  proof,  in  the  cause,  of  the  payment 
of  the  pretended  consideration-money  for  the  two  mortgages ; 
but  the  Lord  Chancellor  held,  that  this  bond-debt  could  npd 
.  possibly  be  tacked  io  the  mojrtgcigi^ 

And  his  Lordship,  in  delivering  judgment  upon  this  case» 
observed,  that  it  had  been  settled,  that  a  mortgagee  might 
insist  upon  being  paid  a  bond  debt  flgaimt  the  mortgagor  (x) ; 

(«)  SkwfiM  V.  BUhe^  9  Eq.  On.  Abr.  S08»  pi.  94. 


(X)  The  »9#it  Tesds  thntt-*'*  By  nil  tfae  lata  eases,  a  mortgagee  can  j^s^a*!  <«dfc« 
iipMut  n^n  Mk^  paid  a  bond  debt,  even  against  the  mortgagor  himself;  asd  ^^  ^IJ^'^ 
.il  is  stiU  stronger  agajnst  aseeond  mortgagee,  or  assignees  of  a  eoonnission  of  moHg^gsr  sr 
•.hankntpitqr ;  and  usibe  latter  case,  the  eredi.tor-«is  not  entitled  to  the  whole  cndUvn* 
idebt,  bat  raleably  and  proporUoaably  with  the  rest  of  the  creditors."    The 
<wliole  of  thiS'sentesee,  to  say  the  least  of  1^  is  very  eonfnsed,  and  even  con* 
ktsadieiory.    A  movtgi^^or  oomiog  io  redeem,  may  pay  off  the  mortgage  with- 
blpad.    See  an^^  vokk..34fB,  hi  lbe  teijL    AqjeI  i)t>  dear  that  where  % 


^ 
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that  the  case  was  still  stropger  (Against  a  secoiid  mortgagee  or 

assignee  of  a  commission  of  bankruptcy  (») ;  and  that  there 

must  be  an  inquiry  before  the  Master,  or  by  directing  an  issue, 

whether  any  money  was  lent  upon  these  mortgages,  in  order  to 

.  determine  to  whom  the  equity  of  redemption  belonged,   vix. 

whether  to  the  assignees,  or  to  the  pbdntiff  in  the  cross  cause 

in  his  own  private  right     The  decision,  as  to  tacking  the  bond 

.  debt  is  not  reconcileable  to  Ae  observation  made  by  the  Chan* 

-  cellor,  on  any  other  ground,  than  that  of  SJ!s  being  plaintiflr 

•  in  the  bill  to  foreclose ;  that  seeming  to  be  the  only  difference, 

in  his  Lordship's  mind,  between  this  case,  and  the  case  cited 

by  him  as  settled ;  the  right  between  the  ptdsne  mortgagaes 

,  and  the  assignees  remaining  undetermined  (y). 

(»)  Quaere,  et  vide  ante,  [vol.  i.  S53.— -£d.] 


nfdrtgagor  has  assigned  his  equity  of  redemption  in  trust  to  pay  his  debts,  the 
mortgagee  camiot  taclc  his  bond  to  his  mortgage,  bat  most  come  in  with  the 
.  other  creditors  pro  rata,  as  to  the  l)ond,  ante,  vol.  i.  287, 8,  n.  (O).  The  same' 
may  be  said  of  assignees  under  a  commission  of  banlcmptcpr,  though  no  case 
directly  decides  tliat  point.  The  above  passage,  therefore,  cannot  now  be 
received ;  bnt  a  slight  alteration  would  restore  both  the  law  and  the  sense. 
Thus,  if  the  word  **  even"  were  altered  into  **  not"  or  **  not  indeed ;''  tlie 
obvious  contrariety  betweeu  the  former  and  latter  limb  of  the  sentence  would 
then  be  reconciled. 

DutmelUm  in        (Y)  In  answer  to  the  claim  of  tacking,  it  was  merely  necessary  to  say  that 

ex  untenabli.    ^^^^^  ^^^^  creditors,  against  whom  the  mortgage  could  not  tack  his  bond  to  his 

mortgage,  but  must  come  in  pro  raid  with  them  under  the  commission  as  to 

tlie  bond  debt.    See  the  preceding  note.    It  was  not  necessary,  therefore,  to 

refer  the  above  distinction  between  a  bill  of  foreclosure  and  a  bill  to  redeem. 

and  it  is  observable,  that  the  court  itself  did  not  allude  to  any  such  distinction. 

^  The  learned  author  first  supposes  a  point  of  difference,  and  then  by  an  ex- 

;  tremely  forced  construction,  presumes  that  the  court  proceeded  upon  it,  saying, 

that  the  decision  is  not  reconcileable  with  former  observations  of  the  court  on  any 

other  ground.    But  it  has  been  shewn,  that  other  saibstantial  grounds  exbted ; 

and  it  should  be  recollected  that  the  Judge  came  to  no  decision  on  the  subject, 

Mortgagee  but  merely  directed  an  inquiry  to  whom  the  eqnity  of  redemption  belonged.  The 

forechiing  kevr,  learned  author  U  therefore  without  anthority  for  this  distinction ;  and  it  should 

may  tack  bond  '  '  '  - 

Co  mortgage,     .  ^  noticed  that  the  cases  lean  entirely  on  the  other  side,  disregarding  the  above 

.supposed  difference,  and  tending  to  establish  the  principle,  that  a  mortgagee, 

'    In  foreclosing  an  heir  at  IsWj  may  tack  his  bond  to  his  mortgage,  if  by  so 

.doing  he  will  iiynre  no  other  creditors.    Many  instances  have  occurred  where 

.the  mortgagee  has  filed  a  bill  of  foreelosore  and  claimed  a  right  to  tack  a  bond 

.debt  to  his  mortgage,  and  it  has  been  disallowed,  Qo.t  because  i£  was  on  a  bill 

fif  foreclosure,,  but  upon  other  i})erits,r-u  tipat «  bond  debt  .was  not  tackable  to 
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^    This  distinetiohi   between,  cases  where  the  application  to  B^udrntramed 
equity  is  made  by  the  mortgagor^  and  cases  where  it  moves  wher^  tuUiab^ 
fifom  the  mortgagee^  is  analogous  to  a  rule  laid  down  on  occa-  ^^^'^^4^ 
sions  not  very  dissimilar,  namely,  where  equity  is  required  to  «*»  («*«•  "*2*' 
carry  the  debt  beyond  the  penalty  of  a  bond  (o) ;  for  where  coiton  be  6y 
the  plaintiff  came  to  be  relieved  against  the  penalty  of  a  bond,     ^^ 
it  was  so  decreed,  upon  payment  of  the  principal,  interest,  and 
*costs,  though  they  exceeded  the  penalty;  and  the  decree  was 
-affirmed  upon  aii  appeal  to  the  House  of  Lords.     So,  where 
lands  were  extended  on  a  statute  of  judgment  (j9),  at  much 
less  than  the  real  value,  and  the  conusor  came  into  equity,  to 

•  •  •  •   - 

make  the  conusee  account  according  to  the  real  value,  he  could 
not  be  reUeved  without  paying  all  that  was  due  for  principal, 
interest,  and  costs^  although  they  exceeded  the  penalty ;  but 
where  the  vendor  of  lands  entered  into  a  recognizance  of 
lOOO/.  for  quiet  enjoyxnent,  which  was  forfeited  (q);  though 

.  the  loss  the*  vendee  sustained  was  much  greater   than  the 

• 

(o)  1  £(|.  Ca.  Abr.  9f,  pU  10.  Show,  of  tkem  was  the  above  doctrine  eveo 

P.  C.  15.  [S.  L.  AtkinMon  ▼.  dtkhwrnt  remotely  hinted  at.— £d.] 

1  Ball  &  Bea.  239.— Ed.]  (p)  1  £q.  Ca.  Abr.  92,  pL  8.  iVenu 

'    (00)  [The  natneroiu  cases  on  the  sub"  350.   [S.  L.  Mere  v.  WNamaniy  1  Ball 

Jcct  of  catryinf  interest  beyond  the  A  Bea.  309.<— £d.] 

.penalty  of  a  bond,  cited  in  the  note  (9}  Bidkke  v.  ArmfdH,  1  Ch.  Rep. 

(O),  ante,  vol.  i.  p.  355,  do  not  snp-  95. 
port  the  above  distinction,  nor  in  any 


'a  mortgage  against  the  mortgagor  or  against  creditors,  or  that  a  simple-contract 
/debt  was  net  tackabie  to  a  mortgage.  See  Price  v.  F(ssfo«tfgv,  Amb.  685. 
Uamerton  v.  Magen,  1  Ves.  jon.  513.  Hewby'  v.  CMpcr,  Finch,  379. '  In  all 
these  cases  the  bill  was  for  a  foreclosore,  and  the  above  distinction  was  not 
allnded  to,  when,  if  it  were  a  soand  distinction,  it  would  have  decided  the  cases  1 

at  once,  without  the  necessity  of  recurring  to  other  grlmnds.    The  next  note 
will  shew,  that  the  doctrine  of  the  text  does  not  prevail  to  prohibit  the  tacking 
of  a  judgment  to  a  mortgage,  where  the  bill  is  for  foreclosure ;  and  it  may 
'with  eqiUirreason  be  asked,  why  It  should  prevent  the  mortgagee  from  tacking 
^a  bond  debt  to  his  mortgage,  if  no  other  reason  intervenes  to  prevent  him.   r  iqaq  #  1 
Is  there  any  equitable  principle  vrhich  tends  to  discourage  the  recovery  of 
-what  has  been  in  good  faith  advanced?  or  if  it  be  admitted,  that  on  a  bill 
•to  redeem,  the  mortgagee  may  insist  on  the  tacking  of  his  bond  to  his  mort- 
gage, is  there  any  sound  reason  why,  on  a  bill  to  foreclose,  he  should  be 
-deprived  of  that  right  when,  by  allowing  it,  no  other  person  would  be  injured  ? 
On  principle,  therefore,  it  is  snbmtted>  lluit  the  learned  author's  distinction 
4b  the  text,  is  without  foundation.  •     .     -  /      . 
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penalty,  yet|  upon  application  by  hka^  the  omrt  woold  not  gv 
beyond  i^.  And  whene  a  trustee  of  a  TecoghiiiAnoe  relepiaed 
it  {r)f  without  any  consideration,  upon  ^  bill  by  ^te0$m  fm 
trust  against  the  tnisteei  -the  court  decided  hin  to  pay  the 
principal  and  interest  so  aa  it  exceeded  not  the  penaky.  Andi 
even  (#),  where  a  settlement  or  devise  was  made  of  hinda  Sfw 
payment  of  debtSj  and  there  was  a  bond  debt,  the  interesi  wi 
which  had  over-run  the  penalty;  aUbm^h  such  eonreyaoee 
[  IQSl  ]  tor  payment  of  debts  are  construed  fitFaraUy,  yet  ike  cvb- 
ditor,  on  a  bill  brought  by  Urn,  waa  rteatrained  vithiii  Ae 
amount  of  the  penalty.  The  reaapn'why  tibia  indnlgefiDe  i^ 
given^/on  applications  by  the  oUigor,  and  umfctmly  objected 
to^  on  suit  of  the  obligee^  is  becanae  the  pUtgoe  has  ^dicwm 
his  own  security,  and  made  hhnself  judge  wh«t  xecgmp&mt 
he  shall  have,  in  case  tbeve  he  a  toreadai  in  perfemanBO  af 
the  agreement  (#);  and  therefore  tbe»9  is  no  equity  to  enkrge 
or  better  his  security :  but  where  the  obligee  is  defendant,  he 
is  entided  to  all  that  is  due,  before  any  equity  can  arise  in  the 
obKgor.  Bo,  in  the  prineipal  case,  the  mortgagee  having  con- 
tented himself  with  a  bond  for  the  latter  money  lent,  there 
is  no  reason  to  better  his  security^,  by  tacldng  it  to  the  mort- 
gage, and  making  it  a  lien  nn  die  knd,  n^kh  he  migiit  laaa^ 
aelf  have  dene,  had  he  thought  proper,  either  by  a  nev 
mortgage  or  an  indorsement  upon  the  old  one. 

fhumJiif^^  And,  I  apprehend,  that  the  law  would  be  the  same,  although 
May  redeem  the  subsequent  debt  were  by  ju4gmi»)t  or  recognixanfiie  i 
jwigmeilwre*  t^  Mich  cieditor  caoROt  be  oaSed  a  purchaser,  nor  does  he 
^^^^^\^*       lend  his  money  upon  the  immediate  view  or  coiiitemplation 

<r)  4ttmi  V.  Arwfc,  iVaa.Bit.  ify  J  Bae.  AW.450. 

(«)  4af«.  8SaUL..a54. 


^^M^^  (Z3  The  Jeamed  aolhor^ft  4octaiiie  be»,  MMieU  w  <l«t  «tt«ied  ta  la  tile 

f^iiSffnds  V^^^^^^  note,  ii  wIDumU  wvpctst  fnm  eMivr  J)riiici|il6  or  antliartly.  U Jbss 
fkad  U  mir^  nnlfonnly  beoa  disregardect,  and  .nflmw|)wnWy  Jiss  aat  jbcen  ooMr-nded,  «r 
fV^*  4dMenred  4](pou  Ib  aiy  d[>riDt«d  report,  in  esfpieM  teoai.    ta  a  .fiuBMr  note 

(ante,  voL  i..p.  5^,  iu.(  W),,)  the  sate  ^  Baker  «•  ifanriifaaiitwidacad^  vhem 
SirW^Oraiit,  M.iLJiol<^  t»al  wh^xiwaanrtaaaos  antoein tMA  Ae^oatewa^ 
^  Uekiqg  takes jplac^  the  jndaveiit^  ttAate  >taoked  to  the  ifiMcadliig  mort>. 
M^^  heeomea  W4|iafdi  .pant  of  tl^pquorlgl^  ai  the  aiNB.adsuDa|y:ieiit,  ^d  ia. 
to  be  considered  a&  ec^oally  secured  by  iu  i^  !lhat  caia,  H^  faflf^^ssk  jgSiMtr 


0r  roKBcsiiOcumx.  lOSl^i 

of  the  €6gBisor*9  fdd  e4tal»|  find  thcHigh  th^  tx>gniaee  Ii4s 
thereby  a  lien  upon  the  hind,  yet  that  arises  from  the  o{>ena- 
tion  of  biWj  and  not  from  any  specific  agreement  between  the 
parties.;  and  therefore,  if  tl;ie  principle  before  stated/ vf^er.  that 
on  a  bill  to  foreclosei  the  mortgagor  may  redeem  on  perform- 
Hig  his  Mgiiial  coHtrael^  €uu  hj  payment  of  the  mortgage 
money,  irfthout  hiiving  any  otiber  terms  put  upon  him,  be  tru4^, 
the  mortgagee  wiD  be  left,  as  to  his  judgment,  to  his  remedy 
at  law* 

Whert  the  mortgagee  brought  his  bill  to  loreefose  the  de-  jWw^mu  <rf- 
fendants  (ti),  if  the  money  was  not  piud  m  a  reasonable  tune,  ^eetmeni  mnd 
and  a  decree  was  made  by  default,  and  it  was  pm^ed  for  the  mnTmSTV 
fkimifl^  that,  in  case  the  defendants  ledeemed^  the  plaintiff  ^J^^^J^ 
m^ht  be  deefeed  net  only  his  costs  kt  kw,  of  an  ejectment,  fajdmiu,  wk9 
which  he  had  brought  to.  recover  the  possession,  and  in  the  or  ii0/(T)/ 
then  cause,  but  likewise  in  a  cross  cause  brought  by  the  de-    [  ^^^  J 
fendants,  and  then  depending^:   The  Master  of  tbeRoBs  cs- 
ihsed  to  decMfe  him  the  costs  of  the  cross  cause,  becafiise  he 
could  take  no  notice,  that  there  was  such  a  cnuse  tlepending, 
and  the  plaintiffs  in  that  cause  might  proceed^  and  prevail; 
-and  if  they  did  not  go  on»  the  caase  might  he  set  down^ 
^requidHtmem  de/skd&Mih,  and  he  wefold  have  oosts.    B»t  the 
counsel  for  the  plaintiff  said,  that  die  decree  then  trouldbe 
only  personal,  and  they  should  have  no  security  for  their  money, 
and  the  plaintiffs  in  that  case  might  be  beggars,  and  insisted 
they  w^te  enfided  to  afl  costs  theyweve  put  to  by  this  moit- 
gage,   and  quoted  a  dute  at  law,  ^hich  he  said  was  much 
stronger  than  this,  where  the  couit  would  not  relieve  against 
the  penalty  of  a  bond,  till  the  obligee  paid  the  costs  of  the 

(tt)  Awm.  M<w.  45.    [iS;  C.  S  Mod.  ir4.— £d.] 


assignees  of  a  bankrupt  for  fbreelotnre  s  they  offered  to  redeMn  m  payfiig  the 
mortgage  only,  without  the  JndgmeDt,  contending  that,  at  to  fWf,  the  mort- 
gagee sbonid  come  in  with  the  other  creditors  prs  rota.  Bot  Sir  W.  Grant 
decided  (passing  by  the  eiKvmstanoe  that  the  bill  was  filed  by  the  second 
mortgagee,  to  be  redeemed  or  foreclose)  that  the  Jadgmeot  was  tackable  to 
the  mortgage.    See  16  Ves.  997. 

(A)  The  subject  of  cosu  has  been  amply  discnssed  in  a  former  note;  see  , 

ante,  p.  991,  n.  (D).    The  al^gVe  case  |s  not  very  intelligible  s  little  can  be  '  J 

deduced  from  it.  ^ 
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former  trial,  inwlilchi^  obligee  had  been'noiisiuted.    Bat 
no  Doore  was  sud  (b). 


Mmigtigee 
wmatbear  €sr- 

fitting  tUU 

tlomtrt. 


Ne 


FwreeUmurt 
dHonmimtkmri 


Hom  rf  deed* 


5  Geo.  f  •  «•  25. 


(B)  On  the  subject  of  foreclosare  the«e  few  remarks  are  relevant  :— 
l8t.  When  tlie  mortgage  has  been  foreclosed,  any  expence  which  the  mortgagee 
may  afterwards  sostaio,  anit  be  boiae  by  hiasdf ;  fer'the  foredoaoreoperaiea 
as  a  new  sale  and  porchase.  Where  therefore  it  appeared,  that  alker-  forecii»« 
sure,  a  surrender  was  necessary  to  complete  the  title  of  the  mortgagee,  the 
defendant  was  decreed  to  surrender  the  mortgaged  premises  (which  were 
copyhold)  at  the  expence  of  the  plaintiff,  the  mortgagee.  Hill  ▼.  Priee^ 
1  DidL.  344; 

id.  In  JUmfe  ▼•  AtHrtteg-Gemtei,  t  Atk.  StS,  cited.  Lord  Bardwkke  -said 
he  remembered  a  case  in  the  court  of  Exchequer,  when  he  was  attomef - 
general,  in  which  Mr.  Lntwich,  the  counsel,  was  the  plaintiff:  his  father  had 
a  mortgage  in  fee  on  Sir  W.  Periiin'S  estate,  who  was  attainted  for  high  treason 
on  aceonnt  of  the  assasrination  plot  Mr.  Lntwich  bionght  his  bill  to  fore- 
close, and  made  the  attorney-general  a  party ;  the  court  weald  not  deisree  a 
foreclosure  against  the  crown,  but  directed  that  the  mortgagee  should  hold 
and  ei\joy  the  mortgaged  premises  till  the  crown  thought  proper  to  redeem  the 
estate.  Vide  Pmolett  v.  Attoruey-GenenU,  Hard.  465 ;  and  ante,  toI.  i.  p.  S09, 
text,  and  note  (H). 

3d.  A  bill  of  fiweelpsare  cannot  be  set  down  as  a  short  caase  unless  by.  c«a- 
sent.  Raekfeigh  ▼.  Oaymoa,  2  Madd.  Rep.  147.  In  this  case  Mr.  Lovat,  of 
counsel  for  the  defendant,  said,  he  had  been  informed,  that  in.  a  recent  case 
of  IVmiame  ▼.  WUUaaUf  In  the  Exchequer,  before  Lord  Chief  Baron  Richards, 
It  was  held  that  such  a  salt  coold  not  be  set^  down  as  a  short  cause,  nnleaa 
by  coaseat ;.  and  Mr.  SImpfclnion  and  Mr.  Treslove,  who  were  opposed  to  hiB^ 
Tooched  for  the  correctness  of  the  statemenL 

4th.  Where  A.  mortgaged  to  B.,  and  C.  was  the  only  witness  to  the  execa- 
tion  of  the  deed,  and  B.  died,  bequeathing  the  mortgage  to  C.  and  wife,  and 
others,  who  ^ed  a  bill  of  foreclosure  against  A.  and  euhseqneat  ineuni- 
bfaneeia;  proof  of  C*'s  haad^writlng  by  a  third  penon^'was  held  by  the  Vioe- 
.  Chancellor  sufficient  evidence  of  the  execution  of  the  mortgage  made  by  A, 
to  B.    iNaMm  V.  Portoas,  4  Madd.  271. 

5th.  In' Knowlee  v.  Broomey  1  Ves.  St  Bea.  305,  time  was  enlarged  for  ap- 
pearance to  a  bin  of  foreclosure  under  the  statute  5  Geo.  f .  c.  S5— notice  hi 
the  parish  church  having  been  prevented  while  it  was  under  repair. 

6th.  If  after  a  decree  In  a  suit  for  redemption  here,  the  mortgagee  com- 
mences a  tmt  for  foreclosare  in  Jamaica,  the  proceedings  in  the  latter  sak 
will,  upon  certain  tenns,  be  restrained  by  injunction.   Bedrftnrd  ati.  , 

MS.  csr.  V.  C.  November  4tb,  t8St. 
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OP  OrmBBL  MATTERS  KELAVIKG  TO  MOBTOAGSs(a). 

A  MORTGAGE  works  a  severance  of  a  joint  tenancy.        Martgnge  m- 


(■). 


Thus  (a),  where  three  persons  were  jointly  interested  in  the 
trust  of  a  term  of  years,  and  one  of  them  mortgaged  his  third 

(c)  Ywk  y.  Amm,  1  Sftlk.  158.  iSf.  C.  1  £q.  Ca.  Abr.  S9Sj  pU  1. 


(A)  This  dispter  coatains,  ist,  A  cue'  da  the  Berenmoe  of  joiiit  tcnaiiiBj  Crafoite  ^ 
by  a  nortgage^-rSd,  An  faiqaiiy  whether  Ihe  nortgage.debt  be  tnuufemUe  ^^V^»  - 
by  paroly  fii>n  p.  10S3  to  1030.    It  may  be  here  obferfed,  that  a.  mortgagee 
U  not  a  neccwary  party  to  a  smt  for  partition,  because  he  is  entitled  to  the 
whole.  iSban  ▼.  Aou,  S  Price,  518.—^,  A  few  cases  on  the  snbject  of  powers, 
p.  1031  to  1034.— 4th,  A  reference  to  vohmlary  mortgtges,  p.  1084.— dtfa.  Ob- 
servations on  the  estate  and  interest  of  the  mortgagor,  p.  1086  to  lOiO^- 
6th,  An  eapfaination  of  the  necessity  of  execating  an  assignment  of  a  mortgage 
on  the  land,  p.  1040.— 7th,  The  rule  as  to  appurtenances  and  fixtures,  p.  1040 
Co  1041.— 8th,  A  case  on  the  release  of  an  equity  of  redemption  jMuknle  Iil«, 
p.  1048.— 9th,  A  statement  of  the  effect  of  a  porcfaase  of  an  eqnity  of  Tedemp- 
lion  by  two  mortgagees,  p.  1048.— lOth,  An  expresJon  of  the.  rale  where 
there  is  a  particnlar  tenant  and  remainder-man  of  the  mortgage<»money,.and 
the  debt  is  paid  in,  p.  1043.- 11th,  A  decision  on  the  exoneration  of  funds 
between  the  mortgagor's  heir  and  executor,  p.  1043.^13th,  The  effect  of  a 
line  levied  after  the  time  stipulated,  and'  a  second  declaration  of  the  uses, 
p.  1044.— 13th,  A  statement  of  the  ceittd  fne  tnui'9  respoasibiUty  for  the  tras- 
tees'  safe  custody  of  the  pledge,  p.  1044, 5.— And,  lasUy,  an  aUasion  to  the- 
manner  of  pleading  a  mortgage,  and  of  evidence  and  costs  in  over-ruling  a 
plea,  p.  1046,  to  the  end. 

(B)  See  also  ante,  vol.  i.  p.  18,  o.  (B).    But  though  a  mortgage,  which  is  a  JebU-tmimii 
partial  alienation,  will  operate  as  a  severance  of  that  odious  thing  in  law— a  joint  JJ^JJ^  htmii 
tenancy ;  yet  a  mere  charge  by  one  joint  tenant  will  not  aflect  his  companion  tm^rtgtige  kit 
who  happens  to  be  the  survivor;  lor  the  maxim  Is,  jus  accre$eiiuli  praferiitt  s&art. 
murUma.    Co.  Lit  185  a.    Therefore,  if  one  of  two  joint  tenants  grant  a  rent 
charge  by  deed  ont  of  that  which  belongs  to  him  during  his  life,  the  rent 
charge  will  be  effeet^al;  but,  afler  his  decease,  it  will  be  vekit  for  be  who 
hath  the  land  by  survivoffship  trill  bold  it  discharged,  because  he  is  in  by  sur- 
vivorship, and  claims  under  the  original  feoAneat,  not  by  descent  fram  M» 
eompnnion.    Lit.  tee.  886.    So,  if  one  Joint  tenant  acknowledge  a  reoognl- 
sanee,  or  a  ttitnte,  or  suffers  a  judgment  in  an  aetion  of  debt  to  be  entered 
■p  against  him,  and*  dies  before  execution  had,  it-caaoot  be  ei^eated  ufter^ 
wards;  but  if  execution  be  sued  lU'theJIIe-thne  «f  the  conusor,  itwfll  thea 
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part ;  the  question  was^  whether  the  joint  tenancy  was  severed 
in  such  case?  And  it  was  compared  to  the  case  of  a  wiU,  which, 
as  we  have  seen,  is  revoked  pro  ianio  only  by  a  mortgage. 
But  Cowper^  Lord  ChanceUor,  held,  that  a  joint  tenancy  was 
an  odions  thing  in  e<|^ty ;  that  as  U>  th^  csAei  of  a  will,  it 
might  be  for  the  benefit  of  a  mortgagor  that  his  will  should 
not  be  Devokedy  but  ti^^t  it  was  tp  tb^  dfsi^vaiitage  pf  tlpe 
mortgagor,  who  died  first,  that  a  joint  tenancy  should  continue; 
[  IQS4  ]  boemse  all  hip  &i/Bf^  and  iotff^st  weot  from  U#  iisprfisente- 
tiv4fi  to  tb^  snrmorf  unless  it  w«r9  i^nstn^  #  si^avaiBce, 

Wkiikir  «Mf»  In  the  case  of  Hassel  v.  Tynie{l^  a  question  arose,  whether 
/•MAwfPtfW  a  mortgage  eorfd  pass  by  gift  1^  parelf  Th^re»  Lady  Tynte^ 
fci  huBgntiAoA  fee  a  aim  (o(  100(M.  seeiu»d  by  »  aipirltgage  upon 


(C). 


a  real  estate,  taken  in  Ae  none  of  Francos  Hales)  and  bemg 

old,  and  afflicted  with  a  disorder,  of  which  she  died  about  six 
weeks  S'fterwards^  delivered  the  deeds  and  wiitin^s^  relating 
to  the  mortgage  and  est^t  to  Hassel^  in  the  pBesepoe  of 
sevend  witnesses,  one  of  whom  proved  that  she  nuide  use  of 
Afis  expression  at  the  time,  'viz.  ^  I  deliver  this  as  my  act  and 
'deed/  Proof  was  also  read  of  a  declaration  by  Lady  I'ynte^ 
a^d  partiraiiafly  one  Adderley  deposed,  that  subseqtient  to  the 
dcfiwery  of  die  deeds.  Lady  Tynte  said  she  hoped  that  Hassel 
would  be  a  good  girl,  for  that  she  had  ^en  her  a  mortgage 
of  lOOQ/.  for  her  own  immediate  jose  and  benefit  Qn  Lady 
TyjoteW  ide^,  n  biU  was  filed  by  Hassel  itUer  aUa,  to  have 
die  btndlt  of  Ihis  gift  SerenJ  questions  were  made.  Firsts 
whether  this  was  a  danaOo  mariU  eimi&t    Secondly,  whether 


(6)  Amb,  Rep.  918. 


\M  4|ie  4arrivar.    dhmmwam^M  €mt,  S-Ca.  7S.    Bat  Lard  Coke  •litonr«H 
UialJf  Jba  wlia  juakcs  tiie  cbarft  cnrvive^  it  wiU  b%  go«d  for  etor.    Go.  liu 

[  1024*  ]     '<C)3aii«l«ubeenftrt%ted,ipadiffioaUqii«a<to  bgrtlMi  |»ve^ 

eiilor,  fla  MmA/mm  v.  Cprp^rtfUm  V  BMf^*  X7  Ves.  dSS»  wUhont,  tiowever, 
aaf  lalcMeapo  to  tk^  feitpUsHjof  tke  osie,  or  to  tba  Icortfod  ontlior't  very 
isaaMbjeafgwinat  for  i)ie  acffrtwo  tolatioo  of  tho  probloM  coatauied  in  tlili 
aiki  tlM^iirtoai  Hiootodioc  plineo.  Sir  8.  Toiler  alM  tr^tt  It  at  a  donblM 
paiat  ToU.roaBac9ia.sa6»44li  edition.  Oae  rea«>B,  —d.perliapi  aprtodpM 
^  5^tt.tsBnottO'PMft»i%  b^oaivM  Uie  Koority  itiolf  ciaaot  pam  w^  it 
asjgiiasNlofitaprfcri^   lafm*  xpi^^ai 
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it  #aft  a  domUio  hder  vhasf  Thirdly,  whether  it  being  H  gift 
of  a  mortgage  upon  a  real  estate,  it  could  take  effect,  or  was 
not  Toid  by  the  statute  of  frauds  and  perjuries?  Lord  Hard- 
iHdEe  said^  that  die  questiaii  on  dbe  statute  of  fiaods  and  per- 
juriea  was  of  great  deKeaey  and  nioety.  Very  dight  evidence 
of  the  gift  had  been  given  by  one  of  the  witnesses;  the  other 
proved  the  worde  nnde  use  of  at  tibe  time;  but  it  was  difficult 
to  know  wbat  constmctioB  to  pot  upon  Aem;  whedier  Lady 
Tynte  intended  to  deUv^r  them  to  the  plaintiff  to  keep  for  her. 
The  proof  of  the  deelarations  seemed  to  dear  up  her  intention. 
As  to  the  question,  whether  it  was  Smutiio  mortis  c<mm4,  it 
looked  more  like  donatio  kUerviwslp).  But  there  was  such  [  1025  ] 
a  soft  of  donatio  mortis  eamsA  mentioned  in  the  civfl  ^;  but, 
whether  it  were  the  one  or  tim  oth^,  the  question  was.  If 
aifciwable  by  t^e  statute  of  frauds?  Perhaps,  it  would  be 
more  favorable  to  consider  it  as  da$uttio  mortis  camsd.  But  it 
partook  something  of  the  nature  of  a  will. 

Nocase  had  been  cited  but  thai  of  Micitn-ds  v,  Sims  (c), 
which  came  on  in  a  very  diflbrent  shape  from  the  present.  It 
was  on  a  bill  by  an  admunstratory  to  hare  the  deeds  and  writ^ 
ings  relafive  to  a  mortgage  delivered  up,  and  to  be  redeemed. 
The  defendant  insisted  upon  a  donatio  mortis  eausA*  Tsro 
issaeswere  directed.  First,  whether  the  party  gave  the  de« 
fendant  the  deeds  ?  Secondly,  whcdasr  be  declared  that  he 
foigave  the  debt?  BoA  the  iasnes  were  fcund  in  fitvor  of  the 
administrator;  so  that  it  was  but  a  very  4ight  preeedeut. 

(c)  Vide  this  cass  elted  aats  [rok  1. 144,  first  line  in  text.— >£tf.] 


-(0)  0M««M  wmik  MMi  it'  set,  |d  etrietneM,  a  iegscy,  hmi  In  ^e  astam     P.  1034 
of  s  ligscsr;  and  It  if  not  neeemty  to  Im  pio?ed  with  tke  tefllator't  wtt^  but      e^Htimud. 
It  operates  at  a  declaration  of  tratt  npoa  the  esecntor.    Gifts  of  this  kind  I>Mff ••  »srHf 
are  not  good,  nnleu  made  by  the  party  In  his  last  sickness,  and  delivered, 
by  Mm-or  |yy  his  ord«r.    MQler  ▼.  MWdr^  5  P.  Wms.  SSf*    Imwmm  ▼.  Lhwim, 
1  ib«  441 ;  and  BhmU  t.  MwrHto,  i  Tea.  Jm*  845.    As  an  laacance  of  Uas 
spedes  of  bequest,  It  has  been  hM,  that  If  a  bssband  i^kmi  hli  desUi-bed 
delivers  to  his  wife  a  parse  of  a  hundred  gnineas,  and  bids  her  apply  them 
to  her  own  nse,  this  will  be  dmuUw  merlir  «tfiisli>  and  effectoal,  and  Will  not 
go  to  the  eaccntor  or  administrator  of  the  hnsband,  if  Oiere  be  soAcient  to 
pay  debts  Wtihoia  it.    1  P.  Warn.  441.   Bee  also  S  lb.  $»6,  A  tfairilar  ease. 
See  further,  the  next  note. 
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What  had 'been  argued  at  the  bar  was  very  true/ that  the* 
money  was  the  principal,  and  ihe  land. only  the  security;  and 
that  the  money  would  pass  by  will  not  attested  according  to 
the  8ta.tute(ce);  and  yet  here  was  an  interest  in  land;  and  it 
was  a  very  considerable  question,  whether  it  could  pass  by 
parol?  His  Lordship  was  very  unwilling  to  give  his  opinion 
upon  it,  and  it  was  not  then  necessary,  and  therefore,  at  all 
events,  he  should  reserve  the  consideration  of  this  question. 

No  subsequent  occasion  which  I  have  met  with  has  called 
for  a  decision  of  this  question..  As  to  the  validity  of  a  parol 
gift  of  a  mortgage,  the  importance  of  which,  when  it  shall' 
arise,  is  sufficiently  evident,  if  we  consider  how  great  a  portion 
of  the  real  and  personal  property  in  thb  kingdom  depends 
upon  mortgages,  I  shall  offisr  to  the  reader  some  observations 
on  the  subject  of  a  mortgage  of  land  or  stock  being  disposed, 
of  by  gift. 

G^  mmt  he  ,  ,  Among  the  various  methods  of  alienating  and  acquiring  pro- 
^ZhmSHS  P^^  in  things,  recognized  by  the  common  law  of  England, 
***'^'*  we  find  that  by  gift,  which  is  distinguishable  from  other  modes 

of  alienation  and  acquisition  by  the  circumstances,  that  it  is 
gratuitous,  depending  upon  mere  generosity,  and  not  founded 
on  an  equivalent,  and  that  the  translation  of  property  in  this 
mode  can  be  afiected  only  by  the  actual  delivery  o{  the  thing 
alienated ;  for  although  strictly  speaking,  and  on  abstract  no- 
tions of  property,  the  declaration  of  the  will  of  the  owner  to; 
alienate  any  thing,  is  sufficient  for  transferring  his  property 
[  1096  ]  therein  to  the  person  in  whose  favor  that  will  has  been  plainly 
intimated ;  yet  such  declaration  of  the  will  merely  is  not  bind- 
ing in  the  law  of  England,  so  as  to  vest  a  possession,  or  even 
impart  a  civil  right  of  action.  But  if  a  man  delivered  a  thing' 
with  a  design  of  transferring  the  property  of  it,  this,  before' 
the  statute  of  frauds  and  perjuries,  was  sufficient,  in  our  law 
(fxi  which  respect  it  is  conformable  with  the  law  of  nature,  and 
tl^e  civil  law)  for  transfening  a  ftill  right  of  property,  and' 
vesting  it  in  the  alienee. 

{ec)  [As  to  thU,  see  ante,  vol.  i.  4tr  ftod  451,  tii  m<i».— £tf.] 
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Accordingly,  SirWflfiam  Blackstone  (e{)/in  speaking  of  a  Since  $taitue  (if 
fisofiment,  b&js,  that  it  may  properly  be  defined  the  gift  of  any  pasgabu  by  pa- 
corporeal  hereditament  to  another ;  and  by  feoflfbent,  which  ^ti^^^l^J^*^ 
the  ancient  writers  called   donatio  (e),   lands  and  tenements, 
which  lie  in  livery,  might  have  been  passed  by  livery,  by  deed 
or  without  deed;  and  Lord  Coke  observes,  that  do  or  dedi  is 
the  aptest  word  of  feoffment.     But,  since  the  statute  of  frauds, 
no  direct  gift  can  be  made  of  any  interest  in  rea}  estates  for 
a  longer  period  than  three  years,  nor  of  any  trust  therein  of 
longer  duration,  without  writing,   unless'' the  trust  arises  by 
operation  of  law. 

But  a  gift  of  persohal  things  may  still  be  made  by  word  of  ^^^\f*^  ^^' 
mouth,  attested  by  sufficient  evidence,  of  which  Sir  William  paHe  of  deli- 
Blackstone  says,  '^  the  delivery  of  possession  is  the  strongest  ^^^' 
and  most  essential***  And  so  it  is  laid  down  in  Jenkins's  Cen- 
turies {/),  *^  that  a  gift  of  any  thing  without  a  considelration 
is  good,  but  it  is  revocable  before  the  delivery  to  the  donee  of 
the  thing  given.  Donatio  perficitur  possessione  acclpientis** 
And  agreeable  to  this  Sir  William  Blackstone,  in  defining  a 
gift,  says,  ^'  a  true  and  proper  gift  is  always  accompanied  with 
cfefirery  of*  possession  (g),  and  takes  effect  immediately.  B%U 
if  the  gift  does  not  take  effect  by  delivery  of  immediate  pos- 
session, it  is  then  not  then  properly  a  gift,  but  a  contract;  and 
this  a  man  cannot  be  compelled  to  perfontf,  but  upon  good 
and  sufficient  consideration."  In  the  latter  observation.  Sir 
William  Blackstone  differs  from  Grotius,  who  considers  a  gift 
as  an  act  of  a  different  species  from  a  contract;  for  Grotius 
says,  ^^  all  acts,  advantageous  to  others,  except  those  which 
are  of  mere  generosity^  are  called  contracts  (A),"  and  that,  ^^  in 
iM  contracts  Nature  demands  an  equality.**  But  it  is  imma- 
terial to  our  question,  whether  a  gift,  not  accompanied  by  a 
dehvery,  be  or  be  not  a  contract,  if  being  a  contract,  it  still 
is  of  a  nature  which  does  not  impart  a  sitrict  right,  by  which 
ihe  giver  may  he  forced  to  perform  his  engagement 

(^0  >  Bla.  Com.  510.  (jg)  2  Bla.  Coift.  441. 

(e)  Co.  Litt.  9.  a.  (A)  Oro.  Book  2.  cap.  if,  a.  7. 

(/)  Jenk.  Ceo.  109. 

Vol.  IL  Q  Q 
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<^  4$9Hn».       Gifts  or  donations^  are  of  several  kinds,  1nit  Aete  are  two 
^^'^'^^  species  immediately  obvious.     Grifts  or  donlvlions  inier^hoti 

and  fpltamortis  cauiA.  The  nature  of  the  former  I  hitve  already 
pointed  out*  A  gift  of  the  latter  Idnd,  namely,  a  gift  in  con- 
sideration of  death,  is  (according  to  Swinburne's  definition) 
where  a  man,  moved  wUh  the  eoimderaUam  of  kis  woriaUtf/^ 
doth  give  and  deliver  something  to  another,  to  be  his,  in  case 
the  giver  die ;  or  otherwise  if  he  live,  he  to  have  it  again* 

J^/tnStb  ^     ^  ^^  ™  *®  ^^^  ^^  AsBl&i,  there  be  three  sorts(i).    One 
cansA.  when  the  giver,  not  terrified  with  fear  of  any  present  peril,  but 

moved  with  a  general  consideration  of  man's  mortality,  gives 
any  thing.  Another,  when  the  giver  being  moved  with  hnme- 
diate  danger,  doth  so  give,  that  straightways,  it  is  made  his  to 
whom  it  is  given.  The  third  is,  when  any  beii^  in  peril  of 
death,  doth  give  something,  but  not  so  that  it  shall  presently 
be  his  that  received  it,  but  only  in  case  the  giver  die.  The 
two  former  of  these  kinds  of  gifts,  if  the  giver  do  not  make 
express  mention  of  his  death,  are  reputed  simple  ^ft»,  and  so 
cannot  be  revoked,  but  take  full  effect  from  the  time  of  maldng 
the  gift ;  but  the  latter  is  of  a  qualified  nature,  depending 
upon  the  death  of  the  party. 

^^^^^  iiMHf-      But  in  donations  mortU  eaw&  (i),  as  well  as  donations  tnl^r 
tmck.  viooe,  delivery  seams  to  be  a  necessarjf  and  indispensable  in- 

cident (e).. 

(i)  Swinb.  tf,  t$.  Jhrwrjf  w.  8miihf  1  P. Wmt.  404.   Pf«r< 

{k)  A^iitm  V.  DoaMM,  SeL  Ch.  Cs.      v.  IWMr,  t  Ves.  4S1. 
14.    JMMf  V.  &%,  Pre.  Ck.  300. 


DeliDery  ^  (E)  A  deli? ery  of  stock  receipts  is  not  a  snflkieDt  delivery  to  cfiectnmte  ft 
*^ '  /^  dsMfio  flRorfls  coiuS  of  the  stock  itself.  Socli  a  gift  of  stock  cannot  ht  made 
gift  mrtis  without  a  transfer,  or  something  eqriTalent.  Wwtd  v.  TWiur,  S  Ves.  444. 4Si. 
Bnt  delivery  of  the  key  of  a  warchoose,  or  of  a  tmnk,  it  eomidcred  w  a  de? 
livery  of  the  contents  of  the  warehoose  and  trunk  for  this  purpose,  Ih.  et  vidft 
Ttffo  V.  B\llh€rk,  t Ves.  jnn,  1 16.  &  C.  4  Bro.  C.  C.  f9l.  So  delivery  of  a  bond 
with  these  words,  <<  there,  take  that  and  keep  it,"  in  the  last  sickness  of  the 
donor,  he  dying  two  days  after,  has  been  hekl  dsnetie  msrtit  cwft ;  and  the 
donee  was  declared  to  be  at  liberty  to  use  the  executor's  names  hi  fuing  on  ^m 
bond,  he  indemnifying  them;  and  the  costs  of  the  suit  were  directed  to  be 
paid  out  of  the  testator's  estate.    <ha4MT  v.  Pmiter^  S  M add.  R^.  1S4.    Bnt 
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As  adeliy^  ia  an  incident  indispensibly  necessary  to  a  gift  or  NHiher  tnort- 
donation,  it  follows,  that  nothing  can  be  the  subject  of  it  which  (^iek^is  eluae 
is .  not  capable  of  being  delivered,  and  therefore  the  solution  *^^^]l^^.^ 
of  this  question,  whether  a  mortgage  of  lands  or  stock  can  be  Effects  kaui$) 

^'  law  by  gift, 

these  fifts  miut  be  in  ctntemplation  of  immediate  death,  Bunn  v.  Markham^ 
2  Marsh.  5St ;  and  a  most  clear  and  satisfactory,  case  must  be  made  out. 
1  Jno.  Wits.  449.  Actual  delivery  seems  also  req^nisite  to  perfect  this  dcscrip- 
tieo  of  gift.  Thus,  where  a  person  supposing  himself  ta  extremis^  cansed  India 
b«ndn,  bank  notes,  and  gahieas  to  be  brought  ont  of  his  iron  ciiest,  which  he  ^ 
ordrfed  to  be  aanlcd  «p,  and  eadotied  with  these  words  **  for  Mrs.  and  Miss  P.*> 
and  then  directed  then  to  be  re-plaeed  in  the  iron  chest,  the  Iceys  of  which  he 
directed  to  be  delivered  to  his  soUcttor  (who  was  one  of  bis  execntors)  after  his 
decease,  it  was  held  this  was  no  49mim  mmrtia  etm$A  for  want  of  a  sufficient  [  102S  *  ] 
delivery,  and  for  that  the  testator  contimied  In  possession.  Bunm  v.  Markkam^ 
■npra,  S.  C.  7  Taunt  Sf4.  The  delivery  of  banli  notes  under  these  circnni* 
stances  will  pass  thenuM-SnWIgroe^  ▼•  Bmky^  5Atfc.  tt4.  S.  C.  nientiooed,  «Vcs. 
44S.  Walter  ▼.  Hoigty  1  Jno.  Will.  445.  iS.  C.  «8waa.  9i,  where  a  mortuary 
gift  of  bank  notes  were  refused,  not  on  account  of  the  substance  of  the  gift, 
but  for  want  of  evidence.-  It  is  said,  however;  that  bills  of  exchange,  promis- 
sory notes,  or  checks  on  bankers,  are  incapable  of  being  the  subject  of  dona- 
tkms  «or<is  euasA,  they  being  only  evidence  of  a  contract.  ToU.  Exors.  J  89, 
and  1  Eop.  Leg.  p.  i— 6. 

There  are  two  irays  by  which  property  may  pass  without  writing,  either  as  a  DomatU  moHts 
deiMire  muiHU  cmuA^  or  by  a  nuncupative  will  according  to  the  forms  required  ^'"^^ 
by  the  statute.    The  distinction  between  a  dsnolio  morlis  cau§A  and  a  nyncn- 
pative  will  Is,  that  the  first  is  claimed  against  the  executor,  and  the  other 
from  tlie  executor.    Where  delivery  will  not  execute  a  complete  gift  talsr  vivos, 
It  cannot  create  a  dsueKo  mmrlU  eaasd,   because   it  will    not   prevent  the 
property  ftom  vesting  in  the  executors ;  and,  as  a  court  of  equity  will  not, 
inlsr  tfivM,  compd  a  party  to  complete  his  gift,  so  it  will  not  compel  the  exe-  Mortgage  eun- 
cnlor  to  complete  the  gift  of  hb  teatator.    The  delivery  of  a  mortgage  deed  ««'  ^  gw*^ 
camuot  pass  the  property  mier  oiaos,  first,  because  the  action  for  the  money  "^'^'^o'** 


moit  itiU  be  in  the  name  of  the  donor ;  and  secondly,  becanse  the  mortgagor 
is  not  compellable  to  pay  the  money  without  having  back  the  mortgaged  estate 
which  can  only  pass  by  the  deed  of  the  mortgagee ;  and  no  court  would  compel 
the  donor  to  complete  his  gift.  In  a  late  case  a  person  being  possessed  of  a 
bond  for  t|9t7l»  and  also  of  a  mortgage  for  securing  the  same  sum,  on  liis  death- 
bed when  he  was  so  iU  as  to  be  nnaUe  to  write,  hot  being  at  the  time  of  sound 
and  disposing  mind,  in  the  presence  of  three  witnesses  declared  that  he  gave 
the  bond  and  mortgage,  and  the  money  secnred  by  them,  to  bis  daughter.  A 
wrilten  statement  of  this  declaration  was  forthwith  made  and  signed  by  three 
penons  In  whpic  ptesence  the  dcckration  was  made.  Very  soon  afterwards, 
oa  the  sanw  day,  and  In  preschHse  of  the  mmt  persons,  the  mortgage  deeds  and 
bead  were  ptedaced  to  the  testator,  and  he  was  told  what  they  were,  on  which 
Im  desired  fliem  to  be  delivered  into  the  hands  of  his  daughter.  They  were 
aeeordiagly  delivered  Into  Ker  hands ;  and,  whibt  she  held  the  deeds,  he  took 

QQ3 
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the  fluliject  of  a  gift,   must  depend  upon  another  question, 
namely,  whether  it  can  be  delivered  ?    And  in  ordet  to  ascer- 
tain that,  we  must  examine  into  what  the  ingredients  are  of 
*  which  a  mortgage  is  composed.    A  mortgage,  generally  speak- 

ing, is  made  up  of  a  debt,  and  a  pledge  for  securing  it,  each 
of  which  we  have  seen  the  law  recognizes  as  separate  and  dis- 
tinct from  the  other.     The  debt  is  clearly  a  cho^e  in  action. 


her  hands  between  hit,  in  token  of  having  completed  tlie  gift,  and  expressed 
satisfaction  when  he  had  done  so.  He  died  on  the  following  day.— A  qnestioii 
then  arose  whether  the  mortgage  and  bond  passed  by  this  gift  as  dsmtts  msrfis 
nuiA.  The  Vice  Chancellor  was  at  first  inclined  to  tliink  that,  as  the  bond 
alone,  if  it  had  l>een  the  only  security  for  the  debt,  would,  under  the  declsioiia,  . 
have  passed  as  demUM  wuriii  caai«li,  so  it  would  draw  after  it  the  mortgage, 
as  being  a  collateral  security  for  the  same  debt;  but,  upon  further  considera- 
tion he  thought  that  the  delivery  of  the  bond,  where  Uiere  was  also  a,mortgage, 
could  not  be  considered  as  a  gift  completed.  The  mortgager  had  a  right  to  resist 
the  payment  of  the  bond  without  a  reconveyance  of  he  estate ;  and  it  could  not 
be  maintained  tliat  the  donor  of  the  bond  would  be  compelled  to  complete  his 
gift  by  such  reconveyance.    The  case  of  the  ihuheu  of  BueeUmgh  v.  Jfoerr, 

4  Madd.  467,'where  he  held  that  a  gift  by  will  of  an  English  bond  was  a  gift 
also  of  a  Scotch  heritable  security  for  the  same  debu,  did  not  apply  to  tUa  ' 
case.  There  the  single  question  was,  whether  the  gift  of  the  English  bond 
vras  not,  within  the  intention  of  tlie  testator,  a  gift  of  the  debt,  and  did  not 
necessarily  carry  with  it  all  securities  for  the  debt.  The  question  here  was,  not 
as  to  the  intention  to  give,  but  whetlier  the  gift  was  completed.  His  Honor 
thodght  the  giAs  were  not  completed,  and  declared  that  there  was  no  good  - 
dtm^io  merlif  cuusfi  of  the  mortgage  in  question  even  though  it  wa» accompanied 
by  a  bond.  DuJUld  v.  Etwegj  t  8hn.  6c  Stu.  243.  In  the  previous  case  of 
flursi  V.  Bemekf  5  Madd.  561,  it  liad  been  ruled  that  the  delivery  up  of  mort- 
gage deeds  does  not  cancel  the  debt ;  but  that  the  delivery  up  of  such  deeds, 
and  of  a  bond  given  at  the  time  of  the  mortgage  for  the  purpose  of  releatiDg 
or  acquitting  the  debt  In  case  the  donor  should  not  recover  from  tiie  lllncaa 
with  which  she  was  then  afflicted,  is  an  effectual  donation  Merits  emu^ 

5  Madd.  351. 

Where  a  testator  gave  in  lier  life-time  to  the  plaintiff  a  promissory  note  to ' 
pay  him  or  order  *^  on  demand,  the  sum  of  lOOJ.  for  value  received  and  his  kind-- 
ness  to  me"  with  a  verlml  engagement  on  itke  part  of  the  plaintiffs  that  tlie' 
note  should  not  be  demanded  until  after  her  death;  it  was  held^  in  an  actioB 
upon  the  note,  tliat  parol  evidence  couid  not  be  received  to  shew  tliat  it  was- 
not  given  for  a  valuable  consideration.  And  that  such  a  uote  does  not  operate' 
by  way  of  testamentaty  disposition ;  nor  is  it  void  on  the  ground  that  it  la  a 
fraud  on  the  legacy  duty,  that  duty  never  havhig  attached  upon  it,  and  there* 
Being  nothing  to  shew  that  the  aasonnt  passed  by  way  of  a  diMudte  mtMrth 
MusA.  As  to  this  point,  see  Chltty  on  Bills,  pages  t.  7t,  73,  6th  edit,  and  Holt 
C.  N.P.  si.  and  tO  to  13;  Bmm  v.  Mvkhmm,  rTaost.  «!.  Toller's  Eze* 
outers,  tst  iof3^. 
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The  security  is  land  or  stocky  &c.  vested  in  possession  in  the 
mortgagee.    Now  it  is  perfectly  clear  that  the  debt^  being  a 
chose  in  action,  or  right  to  recover  what  the  debtor  is  under 
an  obligation  to  pay,  cannot  in  itself  be  the  sulgect  of  a  de- 
Uveryi  for  it  is  an  incorporeal  thing,  and  corporeal  things  alone 
have  the  capacity  of  being  actually  delivered ;  nor  is  it  trans- 
ferrable  by  the  law  of  England,  being  but  a  right  of  action 
vested  in  the  creditor  to  recover  his  debt.    It  is  equally  evident 
thf^t  the  possession  of  the  security,  if  it  be  land,  vested  in  the 
mortgagee,  cannot  be  divested,  since  the  statute  of  frauds,  but 
by  a  formal  conveyance  in  writii^  proper  for  that  purpose ;  for 
a  mortgage  is  a  lien,  and  an  estate  in  the  land ;  and  therefore, 
by  a  devise  of  land  mortgaged,  nothing  passes  in  point  of  law, 
but  the  equity  of  redemption,  if  it  is  a  mortgage  in  fee ;  if  for 
years,  the  reversion  and  equity  of  redemption  {Misses ;  and  if 
it  be  stock,  a  formal  transfer  will  be  necessary  to  devest  the 
possession  out  of  the  donor,  and  if  the  act  done  leaves  the 
possession  in  the  donor,  it  can  take  nothing  out  of  him  at  law, 
nor  in  equity,  unless  it  gives  an  equitable  remedy  on  the  foun- 
dation of  a  trust     Then  as  the  debf,  bemg  a  chose  in  action, 
is  incapable  of  being  transferred  at  law,  and  as  an  incorporeal 
right  is  not  susceptible  of  delivery  of  the  mortgage  deeds,  it 
must  pass  as  an  incident  following  its  principal  the  mortgage; 
but  the  fSeu^t  is  otherwise,  for  the  debt  is  the  principal  and  the    [  10^  ] 
land  the  incident.    But  if  that  were  not  the  case,    and  the 
security  were  the  principal,  it  is  clear  a  mere  gift,  with  a 
delivery  of  the  deeds  without  writing,  would  not  divest  lands 
or  transfer  stock  at  law.    Therefore,  at  law,  neither  the  debt 
nor  the  security,  it  seems  to  me,  can  be  the  subject  of  a  gift 
or  donation. 

Then  let  us  consider  how  the  case  will  be  in  equity.  It  may  Nor  tJi  i^mif. 
perhaps  be  contended,  that  as  a  delivery  of  the  title^eeds  of 
an  estate,  or  of  mortgage  deeds,  by  way  of  security,  is  consi- 
dered as  an  equitable  mortgage  or  assignment,  so  a  delivery  of 
such  deeds,  by  way  of  gift,  may  amount  in  equity  to  a  deUvery  ^ 
of  the  thing  given  ;  but  these  cases  turn  upon  distinct  prin- 
ciples. It  appears  to  me,  that  there  can  be  no  such  thing  as 
an  equitable  gift  or  donation,  which  is  not  also  a  legal  gift  or 
donation.   When  a  court  of  equity  considers  a  deposit  of  deeds 
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as  an  equitable  mortgage  or  assigninentl  of  a  mortgage,  k 
reasons  by  a  circuity.  It  first  eonsiiders  the  transaction  as  in 
the  nature  of  an  execatory  agreement  or  contracc,  by  which 
the  person  who  makes  the  deposit^  makes  himself  a  trustee  for 
the  person  with  whom  he  contacts,  by  operation  of  law,  in 
consideration  of  an  equivalent,  and  then  enforces  that  trust  as 
an  implied  trust,  which  is  clearly  out  of  the  statute  of  frauds. 
But  this  reasoning  does  not  apply  where  there  is  no  equivalent ; 
for  there,  if  it  be  a  contract,  it  is  nudum  pactum^  and,  for 
want  of  a  consideration,  gives  no  civil  right  which  can  be  main- 
tained in  equity,  though  it  may  raise  a  moral  obligation  on  the 
part  of  the  donor  to  fiilfil  his  engagement* 

M^  tJTIiU  "^^  ^^y  ^^'^  in  which  a  court  of  equity  seems  to  have  given 
^^imguMhMd.  countenance  lo  an  equitable  donation,  mortiM  eawd,  is  that  of 
Baily  V.  Snelgrove,  cited  in  Vesey  (/),  and  determined  by  Lord 
Hardwicke  in  1744,  where  a  bond  was  given  in  prospect  of 
death.  The  manner  of  ^ft  was  admitted,  the  bond  was  de- 
livered, and  it  was  held  a  good  donation  mortis  causA. '  But 
Lord  Hardwicke  gives  his  reasons  for  that  determination  in  the 
•  case  of '  Ward  v.  Turner  («i),  and  clearly  distinguishes  that 
case,  and  rests  it  on  grounds  peculiar  to  the  nature  of  a  bond ; 
for  he  says,  that  though  it  be  true  that  a  bond,  which  is  a 
specialty,  is  a  chose  in  action,  and  its  principal  value  consists 
in  .the  thing  in  action,  yet  some  property  is  conveyed  by  the 
dehvery,  for  the  property  is  vested,  and  to  this  degree  that 
the  law  books  say,  the  person  to  whom  this  specialty  is  given, 
may  cancel,  bum,  and  destroy  it ;  the  consequence  of  which 
[  1030  ]  isy  that  it  puts  it  in  his  power  to  destroy  the  obligee's  power  of  * 
bringing  an  action,  because  no  one  can  bring  an  action  on  a 
'  bond  without  a  profert  in  curia.  Another  thing  (says  his 
Lordship)  which  makes  it  amount  to  a  delivery,  is,  that  the 
law  allows  it  a  locality,  and  therefore  a  bond  is  bona  notabiUa^ 
80  as  to  require  a  prerogative  administration,  where  a  bond  is 
in  one  diocese  and  goods  in  another.  But  even  in  this  case 
Lord  Hardwicke  expresses  his  doubts,  whether  he  had  not 
gone  too  far.  But  the  reasoning,  in  the  above  case,  does  not 
at  all  apply  to  the  case  of  a  gift  of  a  mere  mortgage  with  de^ 

(0  t  Vei.  441.  (m)  S  Ves.  491. 
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Every  of  mortgage  deeds,  for  that  clearly  neither  conveys  a 
property,  nor  vests  any  interest,  at  law,  in  the  donee ;  though 
tfao  person  to  whom  snbh  mortgage  deeds  are  given  should 
cancel,  bunv  oc  destroy  them,  the  estate  mortgaged  wiU  still 
contmue  vested  in  the  first  mortgagee,  and  he  may  maintain  an 
action  of  ejectment,  and  on  proving  the  existence  and  destruo* 
tion  of  the  deeds,  give  parol  evidence  of  their  contents.  And 
I  sheuld  presume,  that  the  debt  being  the  substance,  is  tran- 
sitory, and  has  nothing  to  do  with  the  locality  of  the  mortgage 
deeds. 

Then  if  th^  case  of  a  bond,  though  a  choie  in  actum  stands  CwOimtm  thai 
upon  its  own  bottom,  and  by  no  means  turns  upon  the  validity  Sl^r^'trf. 
of  a  delivery  of  a  chose  in  aciion\  and  the  question  as  to  a  gift  f]]^^^^'"^^ 
of  a  mortgage,  by  delivery  of  the  mortgage  deeds,  be  a  new 
one,  it  is  hardly  to  be  presumed  that  a  court  of  equity,  had  it 
the  power,  would  ^noio  be  inclined  to  bhow  any  fai%r  to  such^ 
disposition ;  because,  so  far  as  it  is  admitted,  it  will  militate 
directly  against  the  statute  of  frauds,  and  introduce  all  the  mis- 
chiefe  of  nui^cupative  wills,  both  of  which  are  strong  reasons 
ilgainst  supporting  such  gift  upon  the  foundation  of  a  symbolical 
delivery  by  delivery  of  the  deeds.     But  should  such  court  b^  ' 
so  disposed,  I  should  presume  it  would  be  under  an  incapacity 
of  effecting  its  purpose ;  for  upon  revising  the  proceedings  and 
developing  the  principles  on  which  these  courts  act,  it  will  be 
found  that  they  have  never  assumed  the  power  of  dispensing 
with  any  of  the  incidents  annexed  to  the  alienation  of  property 
direcdy,  which  must  be  done  to  introduce  the  notion  of  a  sym« 
bolical  delivery  in  lieu  of  the  actual  delivery,  inseparably  inci- 
dental at  law  to  a  g^ ;  nor  hkve  they  considered  themselves 
as  warranted  to  controul  the  conscience  of  parties,   except  ' 

where  trust,  fraud,  or  accident,  have  given  them  jurisdiction 
over  it,  neither  of  which  circumstances  seem  to  me  to  occur  in 
the  case  in  question,  which  is  merely  an  instance  of  an  imper- 
fect aliena£lon,  and  resembles  the  tase  of  a  feofiment  without  £  1031  ] 
livery  of  seisin;  or  will  of  real  estate,  not  duly  attested,  neither 
of  which  can  be  aided  in  Chancery  *• 


.  *  [Tbe  contesU  of  Uwm  paget  in  the  4tli  cditipiiy  baviBg  been  previoiuljr 
iatrodaced,  it  wa»  deemed  oaneecssary  to  repeat  tbem  here.— £tf  J 
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Gentrai  poiwr  .  Mliere  there  is  a  general  power  giv«i  or  reserved  to  a  per* 
iate  Ms^  and  '  ^^^9  ^  charge  an  estate  with  money  for  such  uses^  intents^  and 
^r^VL'^'^d  ^^'^'^^  '^  ^  ^^^  appohit;  it  makes  it  his  absohite  estate, 
mortgagei\F)*  and  gives  him  such  a  dominion  over  it  as  will  render  it  subject 
to  his  debts,  and  consequently  liable  to  discharge  a  mortgage, 
notwithstanding  an  appointment  pursuant  to  the  power. 

r 

Thus  (r)y  where  a  settlement  was  made  of  copyhold  eilates 
by  a  father  upon  the  marriage  of  his  son,   with  a  covenant 
that  it  should  be  free  from  any  incumbrance ;  in  consideration 
of  which  the  son  covenanted  to  re-convey  part  of  the  estate 
after  the  father's  death,  or  to  pay  300/.  to  such  person  as  the 
father  should  appoint^  the  father  had,  a  few  days  previous  to 
the  settlement,  created  an  incumbrance  of  300/.  on  the  settled 
estates  by  mortgage ;  and  afterwards  he  appointed  the  300/.  to 
his  daughter  and  died;  then  the  son  brought  a  bill  (among 
other  thii%s)  to  have  the  estate  disencumbered  of  the  mortgage. 
Ei  per  curiam,  the  plaintiff  has  a  plain  equity  to  have  the 
estate  disencumbered  of  the  mortgage^  brought  on  it  in  fraud 
of  the  marriage  agreement ;  then  the  question  is,  how  far  the 
300/.  charged  on  the  estate  disjunctively,  is  Hable  to  indemnify 
the  plaintiff?  he  is  entitled  to,  be  reimbursed  out  of  this  SOO/. 
and  interest,  if  the  father's  estate  is  not  sufficient.     The  son's 
covenant  is  par|;  of 'the  consideration  moving  from  him^  for  the 
settlemeht  made  on  him  by  the  father,  in  fraud  of  which  the 
incumbrance  was  made  ;    and  the  question  is,   whether  any 
person  plaiming  from  the  father  shall  take  back  this  estate  of 
300/.  out  of  it,  without  letting  the  son,  who  was  a  purchaser, 
have  the  benefit  of  the  same  agreement ;  which  would  be  con- 
trary to  rules  of  all  agreements,  that  they  must  be  performed 
»  on  both  sides.    But  it  is  said  that  this  differs,  because  the  in- 

(r)  Trwghtw  y,  Troughian,  1  Yes.  this  case, .  but  tiie  decision  itself  19 
86.  S.C.  SAtlc.  656.  [The  latter  lit  tie  relevant  to  the  sobject  of  ihis 
'reference  contains  the  best  report  of     treatise.— £</.] 


(F)  In  Holmt$  v.  CeghiU,  7Vte.-'499,  this  clistinction.waa  taken  at  the  Rollf 
between  a  general  power  of  appointment  and  absolute  properly,  vu.  that  a 
power,  unless  execated,  is  not  assets  for  debts,  whereas  the  fee-simple  of  an 
^tate  may  be  made  so  by  bill  in  eqaity,  and  this  decision  was  nffirmed  o^ 
appeal  to  tjie  Chancellor.   12  Yes.  206.. 
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tent  was  to  provide  for  the  lister  of  the  plaintiff  by  this  SOO/. 
who  stood  equally  in  the  light  of  a  purchaser  for  a  valuable 
consideration  as  the  plaintiff;  and  that  therefore^  although  the 
father  has  broke  the  covenant,  yet  this  shall  not  be  taken  from 
the  daughter,   who  must  be  put  upon  the  same  footing  as 
cbildren,  from  whom  nothing  can  be  taken ;  but  resort  must  be 
had  to  the  insets  of  ihe  person  making  the  settlement ;  and 
that  is  true;  but  here  the  appointment  to  the  daughter  is  a 
secondary  consideration  only,  it  being  for  the  father's  benefit,' 
who  might  have  directed  it  to  be  paid  to  a  stranger ;  by  whom 
it  could  npt  then  be  claimed  by  voluntary  appointment  from  the 
&ther,  letting  this  incumbrance  remain*     It  was  like  the  case  ' 
of  a  purchaser  discovering  an  incumbrance,  who  should  retain 
so  much  for  it,  as  remained  in  his  hands :  And  this  SOOJ.  being 
part  of  the  consideration  of  the  settlement,  is  in  the  same  light. 
The  father's  other  assets  must  be  first  applied,  and  if  not  suf- 
ficient, the  plaintiff  is  entitled  to  retain  the  deficiency  out  of 
tbe  SOO/.  and  the  remainder  only  thereof  ought  to  go  to  the 
appointee. 

Where  a  power  was  given  to  raise  money  by  mortgage,  aiid:B«i<«io/«ti«- 
exceeded  in  the  execution,  the  Court  of  .Chancery  would  not  emiitud  to  «« 
relieve  the  mortgagee,  his  adversary  clauning  under  a  valuable  J^s 
consideration. 


(G)  It  ha*  been  suggested,  that  this  <*ase  of  Jenkina  ▼.  KeymiMf  would  at  the 
present  day  be  sopported  In  equity,  see  ante,  vol.  L  73,  n.  (R),  and  Mr.  Sog- 
den's  opinion  in  bis  Trea.  on  Pow.  p.  497,  td  edition.  For  other  cases  on  the 
doe  execntipn  of  powers,  see  Hinm  ▼.  Oliter,  13  Ves.  114>  Blake  ▼•  AfameU, 
t  Ball  A  Bea.  35.  S.  C.  4  Dow.  P.  C.  S48,  and  Batl.  Co.  Lit  271,  b.  n.  1. 
s.  Tii.  t. 

Whether  a  mere  power  to  charge  an  estate  with  a  certain  soni,  will  anthorize  p^wer  Uekmrge 
the  appointment  of  an  interest  in  the  land,  as  for  a  term  of  years  or  other-  whem  U  auikt* 
wise,  so  as  to  confer  a  title  to  the  legal  seisin,  has  not  yet  been  decided ;  bat  ^n^f^J^^^ 
the  general  opinion  is,  that  a  person  having  a  mere  power  to  charge,  cannot 
mortgage  ;  the  most  he  can  do,  being  to  charge  the  lands  with  the  money,  and 
l^ve  it  to  a  court  of  equity  to  enforce  the  security.    The  learned  author  ap- 
pears to  have  been  of  a  contrary  opinion,  ante,  vol.  i.  p.  72,  in  the  text ;  but 
the  cases  there  cited  in  note  (v)  do  not  bear  out  the  inll  extent  of  his  position ; 
and  it  is  prpbable  from  the  torn  and  wording  of  the  sentence,  that  he  did  not 
intend  to  lay  down  a  general  rnle,  that  a  power  to  charge  an  estate  with  it 
specific  sum  will  in  every  instance  Include  a  power  of  raising  that  sum  by 
foortgage.    This  is  true  only  of  an  unlimited  power  to  charge  {JLomg  v.  Lomgi . 
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Thift  point  occurred  in  the  case  of  Jenkins  v.  Keyms  (•«)  ^ 
there  K.  being  tenant  for  Hfe,  reqiainder  to  hia  son  C.  EL  in 

(«)  Hard.  395.    1  Lev.  150.    1  Ch.  Ca.  105. 


BktiaigwiMhtd     5  Vet.  445.)  and  not  of  a  power  to  eliarge  with  a  certeln  ttipolated  Bonu    An- 
/hmi  jMMvr  to   ^^^  eMential  distinction  it,  that  thoogh  a  power  to  charge  with  a  parttcnlar 

torn  wiU  not  enable  a  mortgagor ;  yet  a  power  to  raiae  a   sam  generaUy* 
will.    Thns,  where  a  testator  after  giving  his  estate   to  A.  in  tafl,  willi 
reoMinder  to  B«  in  tailg  with  remainder  to  C  in  fiee*  g»Vf  to  hia  cxeeator 
full  power  and  authority  to  raise  out  of  hif  i^tate  500(.  for  the  nse  of  his 
next  heir,  it  was  held  that  the  executor  had  safficient  power   to  ntt  the 
landty  which  of  coarse  indaded  a  power  to  mortgage  them.     Wor^mm  r, 
Brwcm,  %  Vem.  155,   et  vide  Baseman  ▼.  Bt-oim,  1  Atk.  4f  1.    So  where   a 
[  lOSS^  ]    invvas  dwrged  upon  an  estate  for  the  benefit  of  the  chiidfcn  *<in  «Mh 
tmnm^  as  the  snnriTor  of  hnsband  and  wife  should  appoint,  it  ¥ras  hd^ 
that  the  words  not  only  included  a  power  of  raising  it  by  mortgage  or  sale, 
but  also  a  power  of  fixing  a  certain  determinate  time  for  raising  it.    Greca  ▼. 
Ftwer  rf  self    BdMer^^  1  Atk.  507.    And  a  |iower  to  sell  for  a  particular  purpose  has  been 
^"^'H^^!^*^   held  to  imply  a  power  to  mortgage,  which  is  a  conditional  sale.  /IftUs  ▼.  Aoafa^ 
^^^^  *      5  P.  Wms.  9.  If  therefore  an  estate  be  vested  in  trustees  upon  trost  to  seO,  d^c. 
without  any  express  power  to  mortgage,  yet  a  sale  will  be  authorised ;  and  this 
is  confirmed  by  the  doctrine  that  when  a  trustee  for  sale  becomes  also  the  pur- 
chaser, relief  in  equity  is  given  to  the  e«f<«t  fas  U%»i  on  his  paying  to  the 
trustee  the  money  advanced  with  interest,  thereby  treating  the  tranaaction  as 
a  nfortgage  under  tbe  pow^  for  sal^. 
•WlKrW  M        It  should  also  be  distinctly  remembered,  that  i^  power,  though  exhausted  at 
HsN  id  MiMr     ^^>  ^^^  ^  ^"^  partially  executed  in  equity.    Thus  where  a  person  ha? lag  a 
and  rvasMtfioa   power  of  revocatton  and  appointment,  mortgages  the  lands  in  fee,  such  mort* 
JN^  l«n<e  ea^«    g^^  |q  equity  operates  only  as  a  partial  execution,  a  mortgage  being  conii- 

dered  in  equity  merely  as  a  security  for  the  debt  Psriktas  v.lTattcr,  1  Vem. 
07.  ThatTM  V.  Tfonie,  lb.  111.  182.  LoMtellB  v.  Lard  CenrawOis,  Pre.  Ch.  fS^ 
A  form  on  this  subject  will  be  found  in  the  Third  Volume ;  and  whatever  may 
be  tbe  form  of  the  instrument,  if  it  be  in  effect  simply  a  mortgage,  it  will 
operate  merely  as  a  revocation  pro  tanU,  But  wiiere  there  is  not  only  a  mort- 
gage, but  an  ulterior  disposition  inconsistent  with  the  former,  it  will  operate 
even  in  equity  as  a  totel  appointment  or  revocation,  unless  there  be  a  dedara* 
^  tion  that  it  shall  be  an  appointment  or  revocation  only  pro  imUo,    FitsgerMid  v. 

Fweonbergf  FiUg.  207.    6  Bro.  P.  C.  t90.  et  vide  Sog.  on  Pow.  S7.f ,  Sd  edit. 

Tk»ttyie$  v.  Dye,  9  Vem.  80.    S,  C.  5  Ch.  Ca.  69.    KemDortky  v.  BaU,  6  Ves. 

797,  and  ante,  vol.  i.  115,  note  (OX 

PrUrUff  of  €a-      On  the  subject  of  powers,  it  is  ftirther  observable,  that  if  by.  marriage 

Iv'tewnr^'^  settlement  an  estate  be  lunited  to  the  husband  for  life,  and  then  to  trustees  for 

imrgM.  500  years  to  raise  portions  for  younger  chlidreo,  with  a  power  reserved  to  the 

busband^o  charge  the  premises  with  a  sum  of  money  subject  to  his  life  estate ; 
and  he  afterwards  executes  his  power  in  favor  of  a  mortgagee ;  the  daim  of 
the  mortgagee  will  be  preferred  to  that  of  the  younger  children,  for  his  estate 
comes  in  after  the  life  estate  of  the  settior,  to  which  only  the  power  is  subject, 
Mttlty  V.  Jlfoi/fy,  5  Ves.  t49.    But  in  this  case,  it  seems  that  if  this  estate 
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tail,  With  remainder  over,  they,  on  the  marriage  of  C.  K.  with 
B.  hia  first  wife,  in  consideration  of  the  marriage  and  portion, 
levied  a  fine  and  suffered  a  recovery  to  the  use  of  K.  the  father, 
remainder  to  C.  K.  and  the  heirs  of  his  body  upon  B.  begot- 
ten, the  repc^ainder  to  the  heirs  of  the  body  of  C*  K,,  remain- 
der over,  with  power  for  K.  by  deed  in  writing  to  charge  all 
and  singular  the  estates  with  the  payment  of  2000L  K.  and 
C  K.  afterwards,  without  reciting  the  power,  made  a  mortgage 
by  lease  and  release  for  securing  2000L  mih  inter eH.  Then 
K.  died,  and  B.  also  died,  and  C.  K.  married  a  second  wife, 
by  whom  he  had  issue  a  son,  and  then  died.  And  the  money 
not  being  paid,  the  mortgagee  brought  an  ejectment  in  the 
Court  of  Exchequer.  And  two  questions  were  agitated,  |lrst, 
whether  the  conveyance  by  lease  and  release  was  a  good  exe- 
cution of  the  power  I  secondly,  if  not,  whether  the  settlement, 
as  to  the  issue  by  the  second  marriage,  was  not  voluntary  and  [  1034  } 
void  against  the  mortgagee  ?  It  was  agreed  on  the  first  ques- 
tion, that  the  lease  and  release  was  a  good  execution  of  the 
power  in  point  of  form,  notwithstanding  it  was  by  two  deeds 
instead  of  one,  and  the  son  joined  in  the  conveyance ;  but  the 
question  was,  if  this  conveyance  of  a  fee,  redeemable  upon 
payment  not  only  of  the  SOOOiL  but  also  of  interest,  was  good, 
or  if  not  good  for  the  interest  it  was  good  for  the  principal ! 
And  Sir  Matthew  Hale  and  the  Court  held,  that  it  was  not  a 
good  execution  of  the  poWer;  because  by  such  means,  the 
estate  might  be  charged  with  a  great  sum  of  money,  which 
would  defeat  the  setllement.  And  the  power  was  entire,  and 
so  ou^ht  the  execution  to  be,  and  it  could  not  be  made  good 
in  part,  and  void  for  ths  residue  (U  law.  But  Hale  said,  that 
perhaps  there  might  be  ground  for  equity  to  aid  the  execution 
as  to  the  SOOO/.  And  on  the  second  question,  Hale  inclined 
that  tlie  consideration  of  marriage,  and  a  portion,  might  ex- 


weiip  iotufllcieDt  to  uitwer  both  clisrget,  it  would  give  room  for  a  very  mato-      P.  1088 
rwl  qufMtloD»   ibi  S59.    This  tnggetti  the  propriety  of  expressiDg  with  the 
gre«te«t  nicaty»  all  the  charges  to  which  it  ia  faiitended  the  power  to  charge 
4m|1  be  snbj/Nst. 

Tlie  idiscretioo  of  tcastees,  haYing  a  power  to  change  secarities  with  con- 
tf»t,  6^c.  will  not  be  eoatroiiled  nnleM  nitcliievouslj  or  rninooaly  exercised* 
J>e  MiniJutUU  v.  erompiomf  iVes.  |e  Aea.  5$4» 


i 
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tend  to  all  the  estates  m  the  settleiiient^  and  judgment  was 
given  for  the^defendant* 

The  mortgagee  afterwards  brought  a  bill  in  Chancery,  to 
have  the  defect  in  the  execution  of  the  power  supplied  there, 
but  could  gain  no  relief  (^);  it  being  held  there  by  Bridgman, 
Chancellor,  that  the  marriage  and  portion  of  the  first  wife  ex* 
tended  to  the  issue  of  the  second,  and  that  the  father  and  son 
joining  in  the  conveyance,  and  the  power  not  being  recited 
therein,  it  could  not  be  intended  to  be  dcme  in  execution  of 
the  power,  but  as  owners* 

FolMary  A  voluntary  mortgage  will  be  void  as  fraudulent  against  a 

""""^i?  piir-     purchaser  for  valuable  consideration,  but  such  mortgage  may 
tkaMTfhiu good  become  a  good  one,  by  being  assigned  for  a  valuable  consider^ 

^aotigned  for 

value  {uy.         ation. 


Thus,  in  Andrew  Newporfis  case  (»),  which  was  upon  an 
signment  of  a  mortgage  made  by  K.  in  1659,  and  after  by 
divers  mesne  assignments  vested  in  N.  as  executor  of  C. ;  it 
[  lOSo.  ]  ^ng  objected,  first,  that  it  did  not  appear^  that  any  money 
was  paid  upon  the  original  mortgage,  and  that  therefore  it  wa^ 
fraudulent,  and  that  it  bdng  fi*audulent  in  the  creation,  though 
C*  paid  a  valuable  consideration,  yet  this  would  not  purge  the 
£raud,  and  make  it  good  against  the  defendant,  who  was  a 
purchaser  bon0  Jide^  and  for  a  valuable  consideration :  sed  nam 
allocatur:  for  Holt,   Chief  Justice,  said,  that  the  first  mort- 

(<)  1  Lev.  151,  f.    1  Cb.  Rep.  103.  in  the  text,]  et  fide  Prodger  t.  Lang- 

(k)  Andrew  Newport*$  case.    Skin,  turn,  1  Keb.  486.  Sid.  ISS,  pi.  7,  [and 

4S5.    S.  C.  by  the  name  of  Smartle  v.  Hmmam  v.  Woodford,  Holt,  S65.  &  C. 

WiUittmif    1  Salk.  245.     3  Lev.  387.  Skin.  300.— £<f.] 

Holt,  478.    Conb.   247,  [ante,  660, 


Vohmiary  (H)  As  to  wbat  sball  be  a  volnntaiy  mortgage,  it  has  been  held,  that  where 

^'^'^HfHt*:         n  father  at  the  request  of  his  son,  ezeented  si  mortgage  to  secure  a  debt  doe 

from  the  son  to  the  mortgagee,  the  mortgage  was  not  a  volaotary  conveyance 
witliout  consideration ;  for  that  the  consideration  was  in  hiw  ecjaal,  whether  a 
man  pledged  his  estate  for  his  own  debt,  or  for  the  debt  of  another.  Heane* 
Ex  parie,  i  Bock.  B.  L.  165. 170.  5.  C.  ante,  vol.  i.  tlf ,  is  noiie,  et  vide  for 
another  case  on  the  sobject  of  a  volontary  conveyance  connected  with  a  moit- 
.  §agp>  fVrixoH  v.  Cotter,  1  Ridgw.  P*  G.  «95v 
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gage  was  good  between  the  parties^  and  being  so,  where  the 
first  mortgag^e  assigned  for  a  valuable  consideration,  this  was 
all  one,  as  if  the  first  mortgage  had  been  upon  a  valuable  con- 
sideration, for  now  the  second  mortgagee  stood  in  his  place, 
and  therefore  was  within  the  proviso  of  the  stat.  S7  Eliz.  c.  4. 
'^  thai  no  morigageef  bonA  fide^  and  upon  good  consideration, 
shall  be  impeached  by  force  of  this  act ;  but  it  shall  stand  in 
sneh  force  as  before  the  act  made**  And  he  said,  if  this 
proviso  did  not  extend  to  this  case,  to  what  case  would  it 
extend? 

* 

In  the  last-mentioned  case,  a  second  objection  was  also  AMr^gttmf 
.taken  to  the  assignment,  upon  the  ground,  'that  it  was  not  vtmUng  ke    * 
made  upon  the  land,  which,  as  the  i^ortgagor  was  not  a  party,  ^il^(^ 
and  the  mortgagee  was  never  in  possession,  it  ought  to  have    [  1036  ]    . 
been ;  for  though  it  was  admitted,  that  the  first  assignment  .       .  - 

was  good,  upon  the  presumption  that  the  mortgagor  was  in  the 
nature  of  tenant  at  will  to  the  mortgagee,  and  so  is  possession 
the  possession  of  the  mortgagee,  yet,  by  the  assignment,  the 
will  was  determined,  and  the  mortgagor  was  not  tenant  at  will 
to  the  second  assignee.  But  the  objection  was  held,  by  Holt 
and  the  Court,  to  be  bad ;  for  though  the  mortgagor  was  not. 
tenant  at  will  to  the  second  assignee,  yet  he  was  not  a  dis^ 
seisor,  but  a  tenant  at  sufierance,    and  if  no  disseisin  was 


(I)  This  subject,  which  occupies  the  eleven  lacceeding  pages,  has  been  Wereue  to ' 
amply  discussed  in  a  previous  note,  ante,  vol.  i.  page  l55,  et  seq.  where  the  i^^V^^JJ^^^J* 
respective  estates  of  the  mortgagor  and  mortgagee  are  incidentally  considered,  qf^mortgMgw 
but  it  is  there  submitted,  that  thdr  rights  are  of  too  complex  a  nature  to  ad-  and  nmr^^gee. 
mit,  without  circumlocution,  of  a  specific  definition.    They  partake  partly  of 
legal  and  partly  of  equitable  rights,— partly  of  one  species  of  tenancy  and 
partly  of  anottier.    At  one  time,  thd  mortgagor  is  a  tenant  at  will,  at  anotlier 
a  tenant  by  sufferance ;  and  the  mortgagee  when  in  possession  is  at  the  same 
instant  both  bailiff  to  the  mortgagor  in  equity,  and  absolute  owner  of  the 
estate  at  law ;  9110  teneum  vuUua  mutaniem  proiea  nodo?  Hor.  Ep.  1. 1.  90.  For 
all  useful  purposes  it  seems  more  correct,  as  well  as  more  comprehensive,  to 
adopt  the  suggestion  of  Mr.  J.  BuUer,  and  lb  say,  that  between  the  parties 
there  subsists  the  relation  of  mortgagor  and  mortgagee,  rather  than  to  de- 
signate tiiem  by  names  which  are  partially  descriptive  of  their  powers  and 
situation,  and  which  serve  in  the  end  merely  to  confuse  and  mislead  *• 


^  The  residue  of  this  note  is  inserted  in  the  First  Vohime,  page  157. 
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mhde,  tllen  no  right  Was  diirested ;  and  no  diseiUMn  cffidd  be 
Made  without  a  tortioua  entiry^  and  here  there  was  no  new* 
embryo  and  thcrcfiwae^  dkough  he  waa  tenant  at  sufferanee^  fet 
the  mortgagee  (his  estate  not  himg  ^veated  and  tuni^  to  a 
^ed  rf  COM-  ]%ht)  might  assign.    And  G.  Eyre,  Juafiee,  8asd»  that  wheld  a 


cwor ^oTai-  mortgagee  for  himself,  his  executors,  administrators,  and 
M<tf  <r«iitt  tighs,  eovehanted  with  the  mortgagor,  that  he  should  enjoy 

and  take  die  profits  till  default  of  payment,  the  covenant  beis^ 
for  his  assigns,  thb  would  rule  the  whole  case,  and  he  dioukL 
be  presumed  tenant  at  will  to  all  the  assigns,  as  well  as  to  the 
first  mortgagee. 

PkJcrftorwn:  T^^t^  if  any  act  were  done  by  a  mortgagor  in  possession^ 
***^  ^S^S^  under  the  clause  that  he  ^all  eiqoy  until  default  of  payment> 
m^r^M  bff  which  amounted  to  a  disseisin,  or  divested  the  estate  of  the 
Urkmigjku.  mortgi^ee,  and  turned  it  to  a  right,  the  assignee  of  amort* 

gage  so  ciroumstaaced,  would  gmn  no  estate  by  his  assignment, 
and  would  be  defeaited  in  any  attempt  to  gam  die  possession, 
smtil  such  tortious  act  was  "done  away,  and  in  cases  whidfi  might 
be  pat^  absolutely  barred.  As  if  a  mortgagor  in  possession 
imder  such  clause,  were  to  make  a  disseisin  by  feoffment,  and 
Atn  levy  «  fine,  followed  by  five  years  non-claim;  this,  I 
idiould  presBme,  would  be  a  complete  bar  to  the  mortgagee^ 
sold  all  ^chiming  under  him  (l). 


(K)  See  the  six  learned  SDd  iBgenloiu  distlDCttoos  of  Messrs.  Morley  aad 
)  Coote  on  tiie  effect  of  this  covenant,  ante,  toI.  L  157  (;  et  videt  Jac.& 

"Walk.  49.    BaU.  Arg. 
jyfWl  ff /■<•        (L)  Provided  no  interest  were  paid  on  the  mortgage  during  tba  five  years, 

and  even  then  it  wonld  be  qnestionabie,  as  the  feoffment  would  be  founded 
ia  fraud,  and  no  clear  disseisin  would  be  created ;  see  S  Pres.  Cony«  intro. 
zzxii.  et  ylde  Doe  ▼.  BeUier,  5  T.  R.  175,  where  it  was  said  by  Bailer,  J.,  that 
**  a  mortgagor  leyying  a  fine  and  confinuing  in  possassian,  cannot  bar  the  mort- 
gagee ;  which  may  be  supported  under  the  doctrine  of  remitter,  for  supposing 
the  feoffment  to  create  a  disseisin,  the  mortgagor  would  be  in  of  his  dd  estate, 
whidi  was  a  tenancy  at  will,  or  some  such  tenancy  to  the  mortgagee. 
Tfiis  is  sanctioned  by  the  case  next  cited,  and  that  of  HotUmd  v.  HoiioMp  Carth. 
415,— the  doctrine  that  a  mortgagor  could  by  fine  bar  the  mortgagee,  beUig 
there  considered  intolerable. 

Where  a  mortgagee  entailed  the  lands  mortgaged  by  fine,  Sie,  and  tiie  mort- 
gagor  afterwirds  sued  for  redemption,  wfaidi  was  decreed  liim,  and  he  paid 
tiM  Mocgr^  btttao  maation  was  oukIc  of  the  entail  in  all  the  pioceadiagv  and 
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But,  as  great  mischief  w^idd  ensuei  if  die  motikih  of  du^ 
seisins  against  the  intekit  of  parties^  by  the  accidental  acts  of 
tenants  at  will,  were  encouraged,  the  courts  have  set  their 
&ces  against  obstacles  of  this  kind  wherever  they  have  oe-» 
eurred; 

Thus,  in  the  cascf  ^Fms^leyy.Bbiekmanix)^  mentioned  Ke-MiiyA^ 
before  in  dus  trei^tise,  and  which  arose  on  a  speciid  verdict  in  q^^  du$eiiin 


ejectment,  it  was  stated,  that  the  mortgagee  did  not  enter  into  ^u^UmT*  Aif 
the  land  mortgaged,  and  that  the  Mortgagor,  before  any  of  «»««*  ekmc 
the  days  of  payment,  let  it  for  several  years,  rendering  rent 
to/Umself,  and  died,  and  the  lessee  entered  by  virtue  of  the 
said  demise,^  and  took  the  profits,  claiming  nothing  but  tike 
term,  md  at  the  end  of  the  term  surrendered  up  the  lands  to 
the  lessor,  and  diat  the  mortgagee  afterwards  made  his  wffl, 
and  devised  the  estates  in  question;  and,  it  being  adikiifeted^ 
that  the  mortgagor  was  only  tenant  at  will  or  t«iant  at  Suf- 
ferance to  the  mortgagee,  it  became  a  question,  whether  his 
making  a  lease  for  years,  and  the  lessee  entering  and  paying 
the  rent,  and  claiming  nothing  but  the  t^rm,  abd  after,  in 
the  end  of  the  term,  yieldii^  tip  the  possession  to  the  bar- 
gainor,   should    be  a  disseicjn;    and  if  it  were  a  disseisin » 
whether  it  was  not  purged  by  the  re-entiy  of  the  mortgagor, 
and  his  occupying  it  m  $iatu  quo  pritUi  and  reducing  the  in« 
heiitance  to  the  mortgagee,  so  as  he  was  not  out  of  posses^ 
sion,  and  so  his  will  good ;  for  on  thai  fact  the  talidiijf  of  it 
depended.    And  as  to  this  point  all  the  justices  resolved,  that 
when  the  mortgagor  entered  (as  it  should  be  conceived,  upon 
the  verdict,  he.did)  if  he  were  a  disseisor  before  (as  they  did 
not  agree  that  he  was,  because  neither  the  lessor  nor  letfsee 
intended  to  make  any  disseisin,  the  lessee  claiming  but  his 
term)  it  was  only  a  disseisin  in  the  le$eee  for  yeare;  imd  when, 

(x)  P9w$aef  ▼•  Bhekmam^  Cro.  Jae.      158 ;  et  vide  Infra,  1039,  in  the  text. 
^59.    [S.  C.  ante,  toI.  i.  pages  155.     •— £tf.] 


witliiii  time  tlie  iisne  of  the  mortgagee  brought  ejectment  and  iccoyered 
potaeation  of  the  premises,  yet  Iiis  mortgagor  was  relioTed,  for  he  paid  his 
mamtj  parsoant  to  the  decree,  and  was  in  no  faah ;  the  Lords  Cornidft- 
sloners  therefore  decreed  tlie  issne  to  convey,  and  granted  a  perpetnal 
agaiost the  jodgnscat    Om^mtm ^, JkmemUtf  SYem.  US. 
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the  term  being  expired,  .the  bargainor  re-entered^  &at  purged 
die  disseisin,  and  the  mortgagor  was  in,  as  he  was  before,  and 
the  inheritance  was  re-vested  in  the  mortgagee,  and  his  will 
should  be  good.  And  therefore  they  held,  that  if  tenant  at 
will  were  ousted  by  a  stranger,  and  he  re-entered,  he  was 
tenant  at  will  again  to  his  lessor :  for  otherwise,  it  would  be 
a  nuschievous  case  in  many  assurances,  where  the  mortgagor 
being  in,  upon  condition  to  pay  at  the  end  of  the  year,  and 
in  the  interim,  that  the  mortgagee  should  not  meddle,  and  the 
mortgagor  made  a  lease  for  half  a-year,  and  after  re-entered 
before  the  day  of  payment,  that  the  mortgagor  should  be  a 
disseisor  against  his  own  intent,  and  the  intent  of  the  mort- 
gagee, and  that,  the  mortgagee  should  be  said  to  be  out  of 
possession,  so  as  he  could  not  make  a  bargain  and  sale  at  his 
will.  By  this  means  many  assurances  would  be  destroyed, 
which  law  would  not  suffer.  Wherefore  the  law  accounted, 
that  the  mortgagor  by  his  entry  was  in  of  his  former  estate, 
and  that  the  will  of  the  mortgagor  was  good. 

Tattmi  ai  toiU  And  in  the  case  of  Bhmden  v.  Bough  (y),  which  arose  after- 
mnfihtninr  wards,  it  was  held,  such  underlease  by  lessee  at  will,  would 
«i  eUdiom.        j^^^  make  a  disseisin  against  the  lessor  nolens  volens. 

There  H.  being  seised  of  land  in  tail,  by  indenture  core^ 
nanted,  in  consideration  of  marriage  between  W.  his  eldest 
son  and  heir,  and  E.,  to  suffer  a  recovery  of  certain  lands  to 
the  Use  of  the  said  W.  and  E.,  and  the  heirs  male  of  the  body 
of  W.,  with  divers  remainders  over.  The  marriage  took  effect, 
and  W.  entered  by  the  assent  of  his  father  and  occupied  at 
will ;  and  afterwards  by  indenture  demised  the  land  to  A*. 
and  B.  for  twenty-one  years  rendering  out.  The  lessees  en- 
tered, and  were  possessed,  and  they  being  so  possessed,  the 
&tber  and  son  by  indenture  covenanted  with  D.  and  others  (for 
that  the  said  settlement  was  not  executed,  for  the  perfonnance 
of  the  assurances  and  uses  comprised  therein)  to  levy  a  fine 
of  those  lands,  amongst  other  uses,  to  secure  a  jointure  to  E.^ 
which  fine  was  levied  accordingly.  ThenW.  (the  son)  died 
without  issue  male  of  his  body ;  afterwards  A.  (one  of  the 

(y)  Cro.  Car.SOf. 
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lesoMs)  died;  and  tlienB.^  die  isAet  tessee,  by  indenture 
iimdiedwiihn  six  montfafir  in '  oonsideration  of  a  competent 
«um  of  money,  bargained  and  sold  the  lands  to  C,  then  soft 
^aad  hek  apparent  of  H.,  and  to  his  heirs.  Afterwards  H. 
(the  fadier)  died,  and  C.  (the  son)  entered^  upon  which  the 
jointress  entered ;  and  on  an  ejectment  brought  by  C.  to  re- 
cover the  possession,  judgment  was  given  iri  the  Common  Pleas 
by  three  jndges  against  one,  for  the  plaintiff  the  son ;  but  on 
writ  of  error  in  the  King's  Bench,  it  was  held  by  three  judges 
against  one»  that  the  judgment  was  erroneous.  The  main 
questioB  was,  whether  by  any  of  thete  acts  there  was  a 
diaseisitt  connnitted  to  H.  nolem  volens  ?  and  if  there  were  a 
disseisin,  who  should  be  the  disseisor  and  tenant  to  the  free- 
hold ?  And  as  to  the  first  point,  Jones,  Berkeley,  and  Croke, 
hMi  that  the  law  would  not  impiiite  nor  construe  it  to  be  a 
disseisin,  uidess  at  the  election  of  H.  when  none  of  the  par-  [  1039  ] 
ties  intended  it  to  be  a  disseisin,  nor  to  oust  him  of  the  pos- 
session ;  for  as  Coke,  Littleton  (158),  defined  it,  a  disseisin 
was  where  one  entered  intending  to  usurp  the  possession^  and 
to  oust  another  of  hi^  freehold;  therefore  the  court  were  to 
inquire^  quo  ammo  hoc  fecent^  why  he  entered  and  intruded  ? 
and  it  was  at  the  election  of  him  to  whom  the  wrong  was  done, 
if  he  would  allow  the  wrong-doer  t6  be  a  disseisor,  or  himself 
out  of  posaession.  Tenant  at  wUl^  they  said,  was  at  the  will 
of  both  parties,  and  the  will  should  not  be  determined  by  every 
act.  And  they  cited  and  approved  the  case  oiPowseley  f. Black" 
man(x)\  and  they  said,  that  it  should  not  be  intended,  that 
the  son  intended  to  disseiae  his  father,  but  that  the  lease  was 
made  by  the  aasent  of  the  father ;  also  the  party  to  whom  the 
lease  was  made,  did  not  claim  any  fireehold,  but  to  have  the 
leaaeonly,  and  to  x>ay  hia  rent,  and  paid  the  rent  accordingly ; 
so  there  waa  no  intent  lA  any  of  the  parties  to  make  a  dis- 
seisin ;  then  the  law  should  not  construe  it  to  be  a  disseisin 
partilnU  invUis.  And  that  hereby  it  followed,  that  the  free- 
hold remained  in  H.,  until  the  fine  levied  by  him  and  his  son 
W;,  and  so  the  uses  thereof  were  well  raised,  and  the  jointure 
well  assured.  But  they  held  farther,  that  if  there  were  a  dis- 
seisin committed  by  these  acts,  W.,  who  made  the  lease,  was 

(r)  Ante,  1037^  note  (x). 

Vol.  IL  R  R 
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the  disseisor  and  tenant,  quo  oel  a^  persons,  but  tHe  first  lesser, 

but  quo  ad  the  first  lessor,  they  both  were  disseisors ;  for  when 

tenant  at  will  took  upon  him  to  make  a  lease,  which  was  a  greater 

estate  than  he  might  make,  that  act  was  a  disseisitiy  and  by  this 

BMi  hi*  Utaee    lease  for  years  made,  and  the  lessee's  entering  and  paying  the 

Unmutabie        xent  unto  him,  and  he  accepting  thereof,  he  was  in  as  lessee,  and 

diBseUin.  ^yie  lessor  was  the  disseisor,  and  had  the  reversion  expectant  upon 

this  lease ;  and  this  lease  betwixt  them,  was  an  interest  derived 

put  of  the  inheritance,  gained  by  this  disseisin ;  for  if  a  lessee 

for  years  made  a  feoffinent,  although  it  were  a  disseisin  to  the 

lessor,  yet  it  was  a  good  feoffment  betwixt  them  de  /ado, 

though  not  de  jure f  and  the  feofl^was  in  tike  per,  and  war- 

xstnty  might  be  annexed  to  such  an  estate  upon  which  he  might 

vouch.     And  if  such  lessee  for  years  or  at  will,  made  a  gift  in 

tail,  or  a  lease  for  life,  that  created  a  good  lease,  or  a  good 

gift  in  tail  amongst  themselves,  and  all  others  besides  the  first 

lessor,,  and  as  to  him  they  were  both  disseisors.     Then  when 

lessee  for  years  entered  according  to  the  lease,  and  paid  his 

rent,  the  freehold  betwixt  them  should  beinW.,  who  made 

jbhe  lease,  and  not  in  the  lessee;  and  then  the  fine  levied  by 

[  1040  ]     H.,  and  W.  his  son,  conveyed  well  the  freehold,  and  the  uses 

were  .well  raised  upon  this  fine,   and  the  jointure  well  settled. 

And  on  these  grounds  they  held,  that  the  judgment  ought  to 

be  reversed,   and  the  majority  of  the  judges  agreeing  withr 

them,  it  was  reversed  accordingly. 

■ 

Ejectment  In  Andrew  Newport's  case,  before  mentioned  (a),  it  was  con- 

{tbough  it  com-         j    ,       i         ,  ,     ,  \ 

plain  of  ouster)  tended,  that  though  the  mortgagee  was  not  out  of  possession 
wrrtfr^vr'l  ^^V  *^^  assignment,  yet  he  might  be  out  of  possession  in  that 
eiectwn  to  be    case  at  his  eleoison,  and  that  he  had  made  his  election  there  to 

out  of  po$ae$' 

cton.  be  out  of  possession,  for  he  had  brought  an  ejectione  fimue, 

and  by  it  admitted  himself  to  be  out  of  possession,  for  the 
ejectment  complained  of  a  tortious  entry,  and  an  ouster,  and 
this  being  a  matter  of  law,  he  was  estopped  to.  allege  the  con- 
trary, sed  nan  allocatur ;  for  per  curiam,  an  ejectment,  bs  it 
was  in  common  practice,  was  but  a  feigned  action,  to  which 


(a)  Ante,  1034.    Skin.  4f  3.    X  Salk.  «45.    3  Lev.  387.    Holt,  478.   Comb. 
$45. 
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the  lessor  of  the  plaintiff,  who  was  the  principal  person,  was 
Bot  a  party ;  and  not  being  a  party,  this  could  not  be  given  in 
evidence  as  an  estoppel  against  him;  and  therefore  he  could 
not  maintain  an  action  for  the  mean  profits,  without  an  actual 
entry,  but  the  lessee  mi^ht ;  and  it  had  been  ruled,  that  the 
bringing  of  an  ejectment,  was  not  such  an  entry  or  claim, 
which  should  avoid  a  fine  and  non-claim  for  five  years. 

But,  if  the  mortgagee  enter  upon  the.  mortgagor,  and  he  AuigwmHt  of, 
re-enter,  this  will  be  a  determination  of  the  will  (6),  and  the  bemadeon  Uuid 
re-entry  of  the  mortgagor  a  merely  tortious  entry,  in  which  ^ 
case  an  assignmei^t  by  the  mortgagee  without  a  re-entry  would 
not  be  valid.     So,  if  the  mortgagee  or  his  assignete,  by  his 
manner  of  pleading,  were  to  admit  a  disseisin,  the  assignment 
must  be  made  on  the  land,  or  it  would  be  bad. 

A  question  arose  in  the  case  of  a  bankruptcy  (c),  between  Mortgage  </ 
the  assignees  of  a  bankrupt  and  a  mortgagee  of  the  brew-house,  apinirteiumeet 
whether  the  fixtures  passed  by  the  mortgage  on  the  following  ^jj^J^^  ^^^ 
facts :  In  1745,  R.  sold  the  utensils  of  a  brew-house,  and  let 
a  lease  of  the  brew-house  to  B. ;  and  in  1746,  mortgaged  his 
brew-house,  with  the  appurtenances,  &c.  to  I.  S.     B.,   after 
this,  sold  his  lease  and  utensils  to  W.,  who,  for  a  sum  of 
money  in   1748,  mortgaged  the  whole  to  R. ;  afterwards  R. 
became    a  bankrupt,   and  his  effects  were  vested  in  Q.,    as 
assignee  under  the  commission,  who,  as  standing  in  the  place    [  104,1  1 
qf  the  bankrupt,  was  entitled  to  the  mortgage  from  W.,  and 
by  virtue  thereof  clainied  the  utensils. 

I.  S.,  the  mortgagee  of  the  brew-house,  in  1749,  insisted, 
that  the  fiictures  passed  by  his  mortgage  (of) ;  a  petition  was 
therefore  preferred  to  the  Chancellor  for  a  delivery  of  all  the 
utensils. 

(ft)  Per  Holt,   ID  SmariU  v.  WiU  toI.  i.  39>  and  sonie  of  Uie  late  de- 

iiam«,  ai  reported,  Ca.  temp.  Holt,  terminations  sabjoined  in   the  notes 

478.    [5.  C.  ante,  vol.  i.  163,  text—  (Z)  and  (D),  ante,  voL  i.  p.  40,  ib.  et 

Ed.'\  vide  Pafe,    Ex  pvte^  1  Buck.  B.  C. 

{c)  QittRcy,    Ex  pttrte,  1  Atk.  477.  S65.—Ed.^ 

[This  case  has  been  mentioned  ante,  (d)  Qmnqf,  Ex  pmiey  1  Atk.  477. 

RR2 
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Et  per  euriai^  this  b  a  case  for  a  mere  action  at  ktw  (e), 
and  might  be  detennined  by  actioo  of  trover  or  detvmte.  I  am 
inclined  to  tliink,  it  was  not  the  intent  of  R.  to  mortgage  the 
utensils ;  for  there  is  some  description  generally  of  things  in  a 
brew-house.  The  manner  of  describing  the  parcels,  shews, 
that  he  did  not  at  all  mean  to  mortgage  the  utensils,  for  the 
word  appurienfmces  seems  to  intend  only  things  belonging  lb 
out-houses. 

BmU  08  to  fix-  The  rule  as  to  fixtures,  as  between  an  heir  and  executor,  is 
heir  and  exe-  another  thing  (/).  The  freehold  descending  on  the  heir,  die 
aMdUmaU (m)!  ^^^cutor  Cannot  enter  to  take  away  fixtures,  without  being  a 

trespasser.    But  there  is  another  rule  between  landlord  and 
tenant ;  during  the  term  a  tenant  may  take  away  chimney-pieoea 
^  and  even  wainscot,  which  is  a  very  strong  case,  but  not  after 

the  term ;  if  he  did,  he  would  be  a  trespasser.  A  mortgage,  it 
is  said,  is  a  jpurcfaAse,  but  then  it  is  a  redeemaUe  one.  How 
does  it  stand  between  a  purchaser  ai]id  a  vendor  ?  If  a  man 
sells  a  house,  where  there  is  a  copper,  or  a  brew-house,  where 
there  are  utensils,  unless  there  was  some  consideration  given 
for  them,  and  a  valuation  set  upon  them,  they  would  not  pass* 
But  then  another  question  will  arise ;  what  action  can  you 
bring.  ?  For  where  things  are  fixed  to  the  freehold,  an  action 
of  trover  wiD  not  lie  for  them.  Several  sort  of  things  are  fixed 
to  the  fi*eehold,  and  yet  may  be  taken  away,  as  l)eds  fastened 
to  the  ceiling  with  ropes,  nay,  frequently  nailed,  and  yet  no 
doubt,  but  they  may  be  removed.  The  difficulty  with  me  is, 
the  possession  of  the  mortgagor ;  but  that  is  cleared  up,  be- 
cause it  was  the  express  agreement  between  the  parties,  that 
the  mortgagor  should  not  be  prevented  fi'om  coming  on  the 
brew-house.    I  apprehend  the  sale  of  the  utensils  was  a  de- 

(e)  Quiney,  Ex  parte,  1  Atk.  477.  (/)  Ibid. 


-  (M)  As  to  what  shall  be  fixtures,  see  Dwis  ▼.  J<me$,  S  Baro.  &  Aid.  165. 
Elwea  ▼.  Mawe,  3  East,  38 ;  a  Ldme-kUn^  Threiker  ▼.  Eoit  London  Water  Worka 
Company f  2  Barn.  &  Cres.  608.  Cokgrave  ▼.  Z>.  Santoty  ib.  76;  a  ConoerMtoryy 
BueMand  v.  Bniterfield,  2  Brod.  St  Bing.  54 ;  a  Veranda,  fixed  with  posts  to  the 
grouod,  Penry  v.  BrowUf  2  Stark.  403 ;  a  WindMtUf  Steward  v.  Lam6,  ante, 
vol.  i.  37.  40,  D. 
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feasible  sale,  to  revert  to  the  mortgagor^  the  bankrupt,  at  the 
end  of  the  term ;  and  if  so,  there  is  an  equity  in  the  grailtor, 
and  theriefore,  as  to  the  mortgagee,  a  possession  in  the  bank* 
rapt.  Let  it  stand  over  to  the  next  day  of  petitions,  and  let 
the  mortgagee  produce  all  deeds  and  writings,  and  the  asrighee 
at  his  expence  to  take  copies,  if  he  pleases. 

Upon  a  bill  in  equity  the  case  was,  that  the  defendant  W.  iWwf  jTe^w- 

tW  iff  T^ifW^^ 

had  mortgaged  lands  to  the  other  defendant,  and  then;  artldied  tvm^  wUhomt 
with  the  plaintiff  H.  to  sell  him  the  said  land  free  from  all  jiewiii^  vmi, 
incumbrances  for  250/.,  of  which  50/.  were  actlially  paid  to  •^  *•"*•• 
the  defendant  W.  (g).    Afterwards  W.  released  to  R.  the  con- 
dition and  power  of  redemption,  and  pending  the  same  bill,' 
released  to  the  said  R.,  the  mortgagee,  aU  his  right  in  and 
to  the  lands ;  but  no  money  or  other  valuable  consideration 
appeared  to  have  been  paid  or  given  for  either  of  these  re^ 
leases;   and  the  court  held,  that  neither  of  them  ought  to 
obstruct  the  conveyance   to  H.  by  W. ;   because  they  were 
given  without  any  valuable  consideration,  and  one  of  Ihem 
pending  this  suit ;  and  that  both  these  releases  ought  to  bcr 
set  aside,  as  to  the  plaintiff. 

But  in  the  last  case  the  court  doubted  (A),  whether,  upon  Whether  imliii 
the  bill   as  framed,  the  defendant  R.  could  be  compelled  to  fndant  eSu  be 
convey  his  estate  to  the  plaintiff,  upon  the  payment  of  what  ^^^  '*  **^" 
was  due  upon  the  mortgage  and  interest;  because  the  bill 
prayed  only  a  discovery  against  R.,  and  that  W.  should  make 
the  assurance  and  to  be  relieved  in  the  premises,  and  no  con- 
veyance  from  R.  was  required. 

Where  an  equity  of  redemption  is  purchased  in  by  several  JoUu  morf • 
persons  interested  in  a  mortgage,  it  shall  enure  to  the  mort-  SLing^Uy 
gagees  in  the  same  manner  as  they  hold  the  mortgage.  tet^SS^hM 

tiagthey  did 
(g)  HiUv.  fVorsley,  Hard.  320.  mertgiigein). 

(h)  Ibid,  sed  vide  BretU  v.  Best,  1  Vera.  69.    S.  C.  infra,  104S  a. 


(N)  That  is,  as  they  hold  the  land,  and  not  as  they  are  entitled  to  the 
money,  for  supposing  them  to  be  tenants  in  common  of  the  land,  and  joint 
tenants  of  the  money,  the  eqoity  of  redemption  would  enare  to  them  as  tenants 
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And,  therefore,  where  a  man  having  a  mortgage  for  years, 
by  his  will  (i),  devised  all  his  personal  estate,  of  what  nature 
soever,  to  his  executors,   in  trust  for  the   payment  of  his 
debts,  and  afterwards  devised  the  residue  and  overplus  of  his 
said  personal  estate  to  his  two  daughters,  equally  to  be  divided 
between  them,  and  died ;  and,  the  debts  being  satisfied,  the 
daughters  contracted  with  the  mortgagor  for  the  purchase  of 
[  104<3  ]     the  equity  of  redemption,  and  inheritance  of  the'  mortgaged 
estates  to  them  and  their  heirs,  and  articles  were  executed  on 
both  sides  accordingly;  and  a  decree  obtained  for  a  specific 
execution.    One  of  the  daughters,   after  the  death  of  the 
other,  claimed  the  whole   inheritance  by  survivorship,   as  a 
jobt-tenancy ;  and  the  question  on  a  bill  filed  by  the  devisee 
of  the  deoeJEised  daughter  was,  whetiier  this  purchase  of  the 
inheritance  were  a  joint-tenancy,  or  a  tenancy  in  common? 
And  it  was  decreed  to  be  a  tenancy  in  common ;  for  so  was 
the  mortgage    devised    to  tiie  two  daughters,  whereon  this 
purchase  of   tiie  equity  of  redemption   and   inheritance  was 
founded ;  and  therefore  they,  having  several  and  distinct  in-f 
terests,  as  tenants  in  common  of  the  mortgage,  and*  paying  an 
equal  proportion  for  the  purchase  of  the  equity  of  redemption 
and  inheritance,  should  have  that  in  the  same  manner. 

JSquity  of  re-         WTicrc  an  executor  bought  an  equity  of  redemption  of  an 

demplion  pur*  f^.  -tj 

chased  by  mori^  estate,  on  which  a  testator  had  a  mortgage,  it  was  considered 
nf(M'  '(iM^«.     ^  assets,  and  liable  to  legacies  (J). 

Mortgagt  mo-  [Where  one  devises  lands  mortgaged  to  one  for  life,  re- 
Mntfor  t^een-  mainder  over,  the  money,  if  the  lands  are  redeemed,  shall 
iki^Xdt    be  apportioned, 

iiMtiidcr-maii  U 

riwiue  (o).  (i)  Edwards  v.  Faskumy   Pre.  Ch.  352. 

( j)  RyaU  V.  Hyatt,  1  Atk.  59. 


in  commoD,  and  so  tics  versa,  and  Uierefore  it  is  perhaps  too  generally  laid 
down,  ante,  p.  672,  n.  (N),  that  if  two  mortgagees  purchase  the  equity 
of  redemption,  they  will  in  every  instance  bold  the  land  V  tenants  in  comr 
mon. 

Tenant  >«r  life  (^)  '^^^  ^^  w>>  propounded  when  a  similar  one  prevailed  with  respect  to 
wno  enlU/M  to  contribution.  See  ante,  vol.  i.  312,  in  the  text*  But  the  latter  doctrine 
vU^est  only,      ]„^y||,g  ]^^^  exploded,  see  note  (M),  ib.,  it  is  fair  to  presume  that  the  rule  in 
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And,  i^  tbe  claims'  of  the  parties  are  before  the  courts  it 
will  adjust  them,  without  a  specific  bill  for  that  purpose. 

Thus  (l),  where  one  having  mortgaged  unto  B.,  part  of  his 
copyhold  lands  in  fee,  being  customary  lands  of  inheritance^ 
B.  surrendered  them  to  the  use  of  his  will,  and  devised  themf 
to  his  wife  for  life,  remainder  to  C.  in  fee,  and  made  his  wife 
executrix,  a  bill  being  pending  to  redeem,  to  which  tenant  for  [ 

life  and  the  remainder-man  were  defendtots ;  it  was  prayed  on 
behalf  of  C.  that  if  the  mortgagor  redeemed^  C.  might  have 
a  proportionable  share  of  the  redemption  money,  according 
to  the  value  of  the  estate  he  had  in  the  land.  And  the  matter, 
in  fact,  appearing  to  be  so  upon  the  pleadings,  although  C» 
had  no  cross  bill  for  the  purpose,  nor  had  so  much  as  insisted 
upon  it  in  his  answer,  it  was  ordered  by  the  Lord  Chancellor,  [  1044  ] 
that  C.  should  have  his  proportionable  share  of  the  redemp^ 
tion-money.  And  the  ordinary  rule  of  the  court,  in  such 
case,  was  said  to  be,  that  one-third  of  the  money  should  be 
paid  to  the  tenant  for  life,  and  the  two-thirds  residue  to  the* 
remainder-man. 

Where  one  mortgaged  his  estate  to  F.  (m),  who  paid  no  Mortgagw  ap- 
money  in  consideration  of  the  mortgage,  but  gave  themort-  JJ^^wlTiMrc- 
iragor  a  bond  for  130/.,  the  mortficairor  afterwards  made  the  c^^:  f*"*' 
mortgagee  his  execut'^^*  and  died.     Then  the  heir  of  the  mort*  der  ctrocm- 
gagor  brought  his  bill   to  have  the  real  estate  exonersitedj 
considering  this  bond  as  assets  in  the  hands  of  the  defendant. 
And  so  it  was  held  to  be ;  for  notwithstanding,  at  common 
law,  the  making  an  obligor  executor,  extinguishes  his  debt, 
yet,  in  this  case,  the  bond  shall  be  considered  as  assets  in  the 

(0  Brent  v.  Be$i,  iVeni.  70.  (m)  Fox  ▼•  Fox,  1  Atk.  468. 


the  text,   which  is  in  troth  the    same  nile,  hot  conversely  applied,  would  and  money 

follow  the  UlLe  fate;  consequently  it  ii  probable  that  where  there  is  a  tenant  ^^^  ^'^f^^ 

for  life  with  remainders  over,  of  money  dae  on  mortgage,  and  the  debt  is  dis*  ^1^,^  /^^m  {n- 

charged,  the  conrt  would  decree  the  particular  tenant  to  be  entitled  to  the  tereet  for  life. 

interest  for  his  life,  and  at  his  death,  that  the  principal  should  devolve  on  the 

remainder-man ;  to  effect  which  the  money  may  be  laid  out  in  land,  or  in-    * 

vested  in  the  funds  in  trust  for  the  particular  tenant,  for  life,  and  after  his 

death  to  such  other  uses  as  the  cskm  may  require.  | 
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hapds  of  Ae  def«d|Hit  the  exeeiltorj  and  applied^  for  llie 
payment  of  fiinerid  expenoes  and  legacies^  to  the  es^owratilHi 
of  the  real  estate  in  favor  of  the  heir. 

^€«Mmi  u  Where  a  mpi:tgage  is  made  by  baron  and  feme^  and  there  ia 
Easter  Term,  9  coVenant  to  levy  a  fine,  and  the  fine  is  covenanted  to  be 
Fine  leSST*  levied  of  n  certain  term,  if  the  fine  be  not  levied  by  the  time 
IJS^  ^^^^^be  *  ^Wch  it  is  coveoanted  to  be  levied,  it  seems  that  it  -will  not 
Uoiker  wci.    9txengthen  t^e  dee^  of  mortgage,  if  any  other  uses  be  de* 

daxed  by  a  [mi})^^aat  c^ed. 

This  qiiestioii  occurred  in  the  case  of  Fleetwood  v.  Tegnpk^ 
mmn{n).  There,  a  man  aijd  his  wife,  in  the  year  1692^  made 
a  mortgage  of  the  ^e's  estate  of  401.  per  annum,  for  the 
sum  of  789/.,  aod  covenanted  in  the  mc^tgage  deed  to  levy  a 
fine  of  ;die  estate  in  the  Easter  Term  fcdlowjng.  The  fin^  waa 
not  leviied  tffl  Trinity  Term,  in  the  ye«jr  1695 ;  then,  in  con- 
fldderation  c^  10/.  more,  they  jokied  in  a  conveyance  pf  the 
equity  of  redemption  to  an  assignee  of  the  mor^gage^,  and 
covenanted,  that  the  fine  theretofore  levied,  should  be  to  the 
uses  of  this  deed;  afterwards  the  husband  being  dead,  the 
wifcj  the  estate  being  increased  in  value,  filed  her  HQ  ^ 
'  redeem;  and  one  ground,  on  which  she  founded  her  €laii% 
being  the  invajlidity  of  the  latter  deed  tq  declare  the  uses  of 
ih^  fine,  Lord  Hardwicke  said,  that  he  was  inclined  to  thiok^ 
as  the  covenant  to  levy  the  fine  was  ponfined  to  one  p^r^^cular 
term,  and  wa9  not  levied  till  the  next  term  after,  that  th^ 
husband  and  wife  might,  by  the  deed  ip  169/5,  eoveyiaitf  ^^ 
[  1045  ]  the  fine  theretofore  levied  ^hojiild  be  to  the  use  of  the  latti^ 
deed,  and  &e  former  deed  in  1690,  might  be  laid  Q|it  of  the 
case,  as  the  covenant  under  it,  for  levying  the  fine  m  Easter 
Term,  was  not  strictly  ptirsued.  But  it  is  said  in  Bamar- 
diston's  Reports,  that  his  Lordship  said,  he  would  not  deter- 
mine thje  case  upon  this  point  only,  but  upon  the  whole 
circumstances,  which  he  did  accordingly  against  the  n^ort- 
gagor. 

Ce»hA^eiru4      "^^^  cestui  que  trust  of  things  mortgaged,  is  answerable,  if 
Mge^lfhU    ^®  tnistee  produce  them  not  on  application  to  redeem ;  and 

(»)S  Atk.  80.  S,  C.  Barn.  Cli.  Rep.  187,  [etante,  706,  a.(P).~£d.] 
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ttat  as  wei  wheve  he  is  constitoted  tnifitee  by  iitferenoe  of  inuue  prodtu* 

hm,  ^ndiere  he  is  appointed  by  the  positive  act.  of  ^e.\atum^o^^^ 
party.  4e«iii(o«), 

TliU8»  where  P.  (o),  whose  executor  the  plaintiff  was,  being 
possessed  of  certain  pieces  of  hangings,  put  them  into  the 
hands  of  A.,  an  upholsterer,  to  sell  for  him ;  but  having  oc- 
casion for  money,  desired  B,,  who  was  a  scrivener,  to  lend 
him  500/,  on  the  hangings,  which  he  did,  having  previously 
inquired  of  A.  as  to  their  value.  And  afterwards  P.  borrowed 
on  the  hangings  lOM.  more,  and  gave  a  judgment  also  lor 
the  debt,  with  interest,  the  hangings  being  still  in  A/s  hands. 
The  money  lent  belonged  to  C,  for  whom  B.  dealt  as  a 
scrivener,  but  neither  P.  nor  his  ^cecutor  knew  that,  nor  did 
C.  appear  therein,  though  the  securities  were  in  his  name. 
A.  sold  the  hangings  privately  at  an  under  value.  B.  and  C. 
pretending  ignorance  of  the  sale ;  but  A.  after  the  sale,  de- 
sired the  plaintiff,  the  executor  of  P.,  to  sell  them,  who 
refiised  so  to  do,  unless  he  might  first  see  them*  The  pldntiff 
paid  the  money  borrowed  and  interest,  and  the  securities  were 
thereupon  delivered  up  to  him  by  B.,  in  whose  hands  they 
had  always  been,  but  tiie  han^gs  being  sold,  could  not  be 
had ;  and  B.  said,  he  had  nothing  to  do  with  A.  Hereupon  the 
plaintiff  the  executor  of  the  mortgagor,  exhibited  his  bill  in 
Chancery  against  A.,  B.,  and  C,  to  have  the  hangings  or  tiie 
value  in  money.  And  it  was  decreed,  that  the  defendants 
should  pay  the  money.  Then  B.  and  C.  petitioned  for  a  re- 
hearing, and  that  the  decree  might  be  explained  as  to  them 
only ;  for  tiiat  there  was  no  reason  to  charge  them,  as  they  did 
not  put  the  hangings  into  A«'s  hands,  but  they  were  placed  in 
A.*s  hands  by  P.,  with  power  to  sell  them,  and  therefore  they 
(B.  and  C.)  ought  not  to  be  charged  by  A/s  default.  But  the 
Lord  Chancellor,  on  long  debate,'  aiBrmed  his  former  decree ; 
for  by  tiie  sale  and  mortgage,  P.  divested  his  property,  and  the 

(•)  PtrkiM  ▼.  Avery,  S  Ch.  Ca.  SS6,  [et  vide  infra,  Chap.  XXIII.  sec.  i. 
final  paragraphs— £d.] 


(O  t)  But  in  a  late  caM  it  has  been  held,  that  if  A.  lends  money  to  B.  and 
receives  a  gna  as  a  secarity  for  the  re-payment,  A.  may  recover  the  amount 
i^tlioat  firft^etaming  the  gun.    Lcaoin  ▼.  Newkand,  t  Stark.  72. 
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goods  became  B.*s,  and  A,  became  trustee  for  B.,  and  B.  mfust* 
answer  for  his  trustee  A.,  who  sold  them  after  the  mortgage. 
And  though  B.  pretended  to  act  as  a  scrivener  only,  and  as  an 
agent  to  lend  B.  money,  they  were  to  be  looked  on  as  one  per* 
son  as  to  the  plaintiff  for  the  scriv^ier  keeping  the  securitfes 
for  B.y  B.  trusted  him  thereby  with  all,  and  he  had  power  to 
dispose  of  the  monies,  and  he  undertook  the  same  by  keeping 
the  securities,  and  should  be  answerable  as  B» 


Of  pUadtJig  a 


Where  a  defendant  pleads  a  mortgage  (r),  he  ought  to  shew 
that  the  mortgagor  being,  or  pretending  to  be,  seised  in  fee  of. 
the  premises,  did  make  such  mortgage,  &c.  otherwise  the  per* 
son  undertaking  to  mortgage,  may  be  a  mere  stranger,  and 
have  no  interest  in  the  premises,  though  he  takes  upon  him 
to  mortgage  them. 


Cmmterpart 

evidaiee* 


Where  the  original  deed  of  mortgage  was  lost,  it  was  de- 
creed, that  the  counterpart  should  be  allowed  as  an  original^ 
and  admitted  as  such  at  any  trial,  &c.  (s)* 


Cptt$  due  u         The  plaintiff  and  his  wife  brousrht  their  bill  to  redeem  a 

Mrm  and  feme  ^ 

em  mortgagee  $  mortgage  of  the  wife*s  estate  (/);  the  defendant  put  in  a  plea 
"»ff  «•«••  ^  ^^  i^jjj^  which  was  over-ruled,  for  which  51*  costs  was  of 


PUmdhig. 


(r)  S  P.  Wms.  281. 

(«)  BrUcoe  v.  Denbigh^  Finch,  237, 


(0  Ceppin  V, 
AST. 


■,  2  P.  Wms, 


(P)  Possession  nnder  a  decree  of  foreclosure  inroUed  is  a  good  plea,  MS. 
15  Vin.  Abr.  478.  (C.  a.)    So  it  is  sufficient  to  say  »*  obi*  pr<ed'  pignoratum  fuU 
pr<sif  A.  B.  &c/'  without  saying  how  it  was  mortgaged,  ib.    In  BaUy  v.  TkifUn-^ ' 
the  defendant  pleaded  in  bar,  tliat  the  close  mentioned  in  the  condition  of  the  * 
bond  was  not  mortgaged ;  the  plaintiff  replied,  that  it  was,  and  thereupon  issne^ 
was  joined,  and  found  for  the  plaintiff.    The  defendant  then  moved  in  arrest 
of  judgment,  that  the  replication  was  not  good,  for  that  it  should  have  alleged 
that  the  mortgage  was  not  redeemed,  as  well  as  that  the  close  was  mortgaged. 
But  three  of  the  Jndges  against  one,  held,  that  the  replication  was  in  direct 
answer  to  the  plea,  and  therefore,  that  it  was  good,  upon  which  judgment  was 
given  for  the  plaintiff,  Yelv.25.    In  debt,  the  plaintiff  declared  that  the  de- 
fendant bound  himself,  his  Anrs,  e:iecntors,  and  admiiristnitors,  to  pay  the 
mortgage  money ;  upon  non  est  factum  pleaded,  it  appeared  that  the  defendant  - 
bouftd  only  himself,  his  executors  and  administrators ;  this  variance  was  held 
immaterial,  fur,  per  Bayley,  J.  the  judgment  would  bind  bis  heirs,  whether  he 
bound  them  by  deed  or  not.    ilamboraugh  v.  WiUcie,  4i  Man.  &  Selw.  474,  n. 
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course  given  to  the  plaintiffs ;  the  defendant  brought  a  cross  ruled,  $urviv€ 
bill  to  foreclose  tfie  wife,  who  being  the  surviving  plaintiff  in  *  "^*^^>' 
the  original  cause,  moved  the  court,  that  proceedings  should  [  1047  ] 
stay  in  the  cross  cause,  untji  the  plaintiff,  who  was  defendant 
in  the  original  cause,  had  paid  the  5/.  costs  due  upon  over- 
ruling the  plea.  It  was  objected  on  one  side,  that  these  costs 
must  be  intended  to  have  been  laid  out  by  the  husband  in  the 
original  cause,  and  that,  consequently,  upon  his  death  the 
same  were  lost.  On  the  other  side,  it  was  insisted,  that  this 
original  suit  was  in  right  of  the  wife,  who  being  entitled  to 
the  equity  of  redemption,  the  husband  joined  therein  only  for 
conformity ;  and  that  the  suit  was  not  abated  by  the  death  of 
the  husband,  the  order  for  costs  being  in  nature  of  a  joint 
judgment,  which  must  survive  to  the  wife ;  and  that  the  sum 
for  costs  was  certain  by  the  course  of  the  court,  though  not 
expressed  in  the  order.  The  Lord  Chancellor  for  some  time 
doubted,  but  afterwards  taking  it  to  be  as  a  joint  judgment  for 
a  sum  certain,  determined  that  it  did  survive  to  the  wife ; 
whereupon  it  was  ordered,  that  proceedings  should  stay  in 
the   cross  cause,  until   the  defendant   in   the  original  cause  ^ 

should  pay  the  pay  the  5/.  costs  for  over-ruling  his  plea  (r). 

(Q)  The  general  role  is,  that  costs  decreed  to  a  phiintiff  or  defendant  faU  to  Right  to  C0U9 
jAe  ground  by  the  death  of  the  party  before  they  are  taxed,  but  when  taxed,  ^^'  ^f^  P^* 
they  become  a  judgment  debt,  and  if  the  party  to  whom  they  are  given,  dies, 
^ey  go  to  his  representative,  who  may  revive  for  costs  only.  Sel.  Ca.  Ch.  tu 
ffaU  V.  Smith,  1  Bro.  C.  C.  4S8.  S,  C.  2  Dick.  649.  EdgiU  v.  Brown,  1  Diclc. 
6t.  LnotoH  V.  Mayor  nf  Coleheoier,  t  Meriv.  116,  and  White  v.  Hayward, 
S  Ves.46f.  S.C.  3Ves.  197,  cited;  where  it  was  held,. that  if  a  defendant 
)>•  in  execution  for  costs,  and  the  plaintiff  die,  an  order  may  be  obtained, 
that  his  representative  shall  revive  within  a  certain  time,  and  if  he  does  not, 
that  the  defendant  be  discharged.  To  these  mles  the  case  in  the  text  may 
be  considered  an  exception. 

(R)  The    following   miscellaneous    observations  may  be    referred  to  this 
cjbapter  :— 

Where  by  deed  dated  36th  of  August,  1795,  C.  covenanted  to  pay  J.  120/.   Mortgage  qf 
on  the  death  of  one  B.  (who  was  dead),  and  J.  assigned  the  sum  of  120/.  due  vumey  due  on 
on  the  covenant  to  N.,  by  way  of  mortgage  to  secure  the  payment  of  60/.  and 
interest,  with  a  common  proviso ;  it  was  contended  that  by  this  assignment  the 
whole  right  and  interest  in  the  120L  became  vested  in  N.,  the  condition  being 

broken,  and  therefore  that  an  assigoment  of  this  sum  to  Lane,  the  plaintiff,  . 

under  the  41  Geo.  3.  c.  70.  (the  then  Insolvent  Act)  was  inoperative.    It  was  J 

held  that  the  plaintiff  might  recover  the  surplus  of  the  money  due  beyond  the  ' 

mrtfogf.    Lane  v.  Ckt/ndkr,  9  Smitli,  77. 

An 
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Mntkiments. 


CoUaier^l  m- 


WrU  qf  error. 


Plaintiff  re- 
quired to  eUcU 


[  1018  ] 


Mortgage  nf 
VkAufi  peu" 
mm,  void. 


Power  of 
mttomey. 


Mertgagorpays 
monetfy  hut  re- 
ceives it  agaiHf 
mortgage  die- 
charged, . 


An  agreement  that  the  mortgagor  shall  be  at  liberty  to  pay  off  the  money 
advanced  by  instalments,  in  which  case  a  proportion  of  the  land  to  be 
discharged,  has  been  held  to  be  a  good  agreement.  Vemghan  v.  MorgoM^ 
Finch,  138. 

Where  A.  gave  a  cash  note  to  C.  for  500p<.  and  mortgaged  his  estate  to  B. 
as  a  collateral  security  for  tlie  money,  and  C*  kept  the  note  by  him,  andB. 
became  bankrupt,  on  a  bill  brought  by  A.  for  relief  against  the  mortgage, 
because  C.  neglected  to  turn  the  note  into  money :  it  was  held  that  A/s  estate 
was  liable  to  pay  the  principal  and  interest  doe  on  the  mortgage.  lAke  t. 
Maooh^  4  Bro,  P.  C.  553. 

If  a  mortgagee  of  goods,  after  the  mortgage  has  beeome  absolote,  receive 
instructions  from  the  mortgagor  to  insare  them,  he  most,  if  he  intends  to 
refuse,  give  notice  to  the  mortgagor,  that  he  may  apply  elsewhere,  otherwise 
be  will  be  taken  to  have  assented.    Smith  v.  LeuceUoMf  t  T.  R.  187. 

A  covenant  in  a  mortgage  deed  for  re-payment  of  the  money,  is  a  contract 
within  the  3  Jac.  1.  c.  8,  so  that  a  mortgagor  cannot  take  out  a  writ  of  error 
on  a  judgment  had  thereon,  without  first  perfecting  bail,  according  to  that 
statute.    Buekney  V.  Metham^  3  Taunt.  583. 

The  court  will  require  a  plaintiff  (proceeding  against  a  defendant  for  specific 
performance  of  an  alleged  agreement  for  a  mortgage  entered  into  by  the 
defendant's  testator,  for  securing  money  advanced  to  him  on  sacb  agreement  and 
other  debts ;  and  also  for  an  assignment  of  a  bond  alleged  to  have  been  satis- 
fied  by  the  plaintiff's  testator,  and  constituting  part  of  the  plaintiff's  demand), 
to  elect  one  of  such  objects  of  the  prayer  of  his  bill,  on  the  ground  of  incon- 
sistency In  the  appHcafioti  for  botli  at  one  and  the  same  time.  The  plaintlfia 
having  elected  to  pray  an  assignment  of  the  bond,  a  reference  to  the  deputy 
remembrancer  was  ordered,  to  ascertain  the  fact  of  payment  of  the  debt,  and 
if  paid,  the  nature  of  it.    Jackson  v.  Radford j  4  Price,  274. 

By  the  28  Geo.  2.  c.  1,  it  is  enacted,  that  all  contracts  whereby  a  pension 
of  the  Chelsea  hospital  shall  be  mortgaged,  shall  be  void.  This  hmnaoe  regaUh 
tion  was  introduced  by  Lord  Chatham,  while  paymaster-general  of  the  forces^ 
and  will  ever  remain  a  standing  monument  of  his  humanity.  **  Prior  to  this 
iregulatipn/'  says  Dr.  Smollett,  '*  the  poor  disabled  veterans  who  enjoyed  a 
pension  of  the  Chelsea  hospital,  were  so  miquitously  oppressed  by  a  set  of 
miscreants,  who  supplied  them  with  money  per  advance  at  the  most  exorbitant 
rates  of  usury,  that  many  of  them,  with  their  families,  were  in  danger  of 
starving ;  and  the  intention  of  government  in  granting  such  a  comfortable 
subsistence  was,  in  a  great  measure,  defeated.*'  SmoU.  Con.  of  Hume,  c.  it. 
vol.  xiv.  Ster.  edit.  178. 

If,  on  a  mortgage  transaction,  the  mortgagor  gives  a  power  of  attorney  to 
effectuate  any  part  of  the  security,  such  power,  contrary  to  powers  of  attorney 
in  general,  is  irrevocable  by  the  act  of  the  party.  Walsh  v.  Pf'hitcnmb,  2  Esp. 
565.  But  by  the  act  of  Ood  it  may  be  revoked,  as  in  the  instance  of  the 
mortgagor's  death  or  insanity.    2  Meriv.  514. 

As  to  what  shall  be  a  good  payment  and  discharge  of  mortgage-money^  it  is 
observable  that  where  A.  indebted  by  mortgage  to  B.  in  lOOL  paid  the  money^ 
and  B.  ordered  his  servant  to  put  it  into  his  closet,  who  did  so,  and  then  A. 
demanded  his  writings,  which  B.  not  delivering.  A.,  required  his  100/.  again, 
which  the  servant,  by  B.^s  order,  re -delivered  to  A.,  and  A.  took  and  carried 
it  away ;  it  was  resolved,  that  this  was  a  good  payment  and  discharge  of  the 
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KMN-tgage,  and  though  A,  demanded  it  again  as  his  own  money,  yet  it  shaold 
not  avoid  that  which  was  absolutely  paiil,  but  the  mortgage  remained  absofaitely 
discharged,  and  the  money  was  the  plaSntiflf^s ;  but  inasmuch  as  it  was  not 
delivered  to  A. on  any. good  consideration:  he  received  it  as  B.'s  money,  and 
was  accountable  to  B.  for  it    Hewer  y.  Bartholomew^  Cro.  Eliz.  S.  614. 

One- who  has  been  mortgagee  of  certain  premises,  afterwards  takes  a  coo-  Enwiaui, 
Teyance  in  fee-simple,  in  which  the  same  premises  are  described  as  nnincnm- 
bered,  from  a  Tendee  of  the  mortgagor ;  this,  in  the  absence  of  fraud,  is 
conclusive  evidence  lo  shew  that  the   amount  of  the  first  mortgage  Wis 
paid*    Jonu  ▼.  Priiekardj  t  Stark.  5t. 

It  is  contrary  to  the  duty  of  an  overseer,  to  borrow  money  for  parochial  Oocrseer. 
purposes.    In  a  late  case  an  action  was  brought  against  all  the  overseers  of 
a  parish,  to  recover  sums  of  money  lent  by  the  plaintiff  to  one  of  them. 
Mr.  Justice  Bayley  held,   that   the  overseers  who  had  not  borrowed  the 
money,  in  the  absence  of  any  express  promise,  were  not  liable.    Mnsssy  v* 
Knawke^  3  Stark.  66.    The  proper  mode  of  raising  money  for  parochial  pur- 
poses is  by  an  equal  pound -rate  on  the  land-owners  of  the  parhih ;  but  in  some 
parishes  the  overseers  are  empowered,  by  a  local  act  of  parliament,  to  raise 
sums  of  money  by  mortgage  for  the  relief  and  support  of  the  poor.    In  a  recent 
case,  a  question  arose  on  the  51  Geo.  3.  c.  134,  intituled,  <^  An  Act  for  erect- 
ing a  chapel  of  ease  at  Islington/'    By  this  act  the  trustees  therein  mentioned 
were  authorised  to.appoint  a  treasurer,  clerk,  and  other  officers,  and  out  of 
the  monies  to  be  received  by  virtue  of  the  act,  to  pay  such  salaries  to  them 
as  they  (tlie  trustees)  should  think  reasonable,  and  out  of  the  same  fund  they 
were  to  pay  to  the  curate  a  yearly  salary  of  not  less  than  1502.    They  were  au- 
thorised to  borrow  any  sum  at  interest,  not  exceeding  30,0001.,  which  monies  so 
borrowed,  and  the  interest  thereof  were  to  be  made  payable  out  of  the  burial 
fees,  and  out  of  the  rates  and  assessments  to  be  made  in  pursuance  of  the  act. 
They  were  also  authorised  to  grant  annuities,  provided  the  money  so  raised  by 
annuities  did  not  exceed  the  whole  sum  intended  to  be  raised  for  the  purpose* 
of  the  act    They  were  also  authorised  to  make  an  assessment  on  the  occupiers 
of  lionses,  lands,  &c.  within  the  parish,  not  exceeding  Ss.  td*  in  the  pound  on 
the  yearly  value,  and  the  rates  were  to  be  applied  by  them  to  the  purposes  of 
that  act,  during  such  time  as  any  of  the  monies  to  be  borrowed  upon  the  credit 
of  the  act  should  remain  unpaid,  or  the  annuities  granted  should  have  oonti- 
nuance ;  and  by  another  clause,  the  trustees  were  empowered  to  levy  a  dis- 
tress for  non-payment  of  the  rates.    The  trustees  appointed  under  this  act 
raised  a  sum  of  3f,6362.,  partly  by  annuity  and  partly  by  borrowing  upon 
common  interest ;  and  made  a  rate  to  pay  the  annuities  and  tlie  interest  upon 
the  whole  money  borrowed.    The  plaintiff,  an  inhabitant  of  the  district,  ob- 
jected to  tliis  assessment,  and  permitted  himself  to  be  distrained  upon  for 
the  rate,  after  which  he  replevied,  and  the  collector  of  the  rates,  who  was  the 
defendant,  avowed.    The  plaintiff,  after  setting  out  several  clauses  in  the  act 
of  parliament,  pleaded,  that  before  the  making  of  the  assessment,  the  trustees 
had  wrongfully  borrowed  more  than  the  sum  of  30^)001.,  which  by  the  act  they 
were  autiioriaed  to  do,  ots.  136/.  by  annuities,  and  t500/.  by  borrowing,  and 
that  the  rates  were  made,  amongst  others,  for  the  purpose  of  paying  the  said 
annuities  and    money  borrowed.    To  this  the  defendant  replied,  that  the 
burial  fees  were  insufficient  to  answer  the  purposes  of  the  act,  and  that  the 
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amraities  granted  by  the  act  were  in  existence,  and  that  it  waa  aecctwuy  <W 
the  trustees  to  raise  money  by  assessments  in  order  to  carry  into  effect  Ae 
purposes  of  the  act,  and  that  the  assessments  were  duly  made  pursuant  to  tbe 
act,  and  without  stating  that  the  rates  were  made  for  the  purpose  of  paying 
the  annuities  and  money  borrowed,  or  any  other  purpose  whateTer. 

At  the  hearing,  tbe  court  obMrTcd,  that  there  waa  a  material  diatinctaoii 
between  this  case  and  the  cases  cited,  which  were  the  cases  of  poor-rates. 
Overseers  of  the  poor  were  at  liberty  from  time  to  time  to  raise  prospectiTeiy 
by  rates,  sufficient  sums  for  the  relief  of  the  poor.    Those  sums  could  not 
be  specificaUy  limited ;  for  the  overseers  could  not,  A  prtori,  say  how  much 
. .      .        they  would  want  for  such  a  purpose*    Here,  on  the  other  band,  the  trustees 
were  authorized  by  the  act,  in  the  first  place,  to  raise  a  definite  sum  by  loan  or 
annuity,  and  then  to  raise  by  rate  so  much  money  as  will  be  sufficient  to  pay 
either  the  common  or  annuity  interest  upon  the  sum  borrowed,  together  with 
such  sum  as  was  sufficient  to  pay  the  salary  of  the- clergyman.    Their  power 
of  borrowing  was  limited ;  for  the  sum  borrowed  was  not  to  exceed  the  sum 
of  30,000/.    The  act  of  parliament  therefore  gave  a  special  power,  and  that 
power  ought  to  be  strictly  followed,  and  as  it  authorized  them  to  borrows 
certain  sum  of  money,  and  afterwards,  by  rates,  to  pay  the  interest  of  the 
money  borrowed,  they  had  no  right  to  borrow  beyond  the  specified  amount, 
or  to  raise  rates  to  pay  interest  upon  any  higher  sum.    There  was  a  material 
distinction  between  this  case  and  that  of  Rex  v.  The  Mayer  and  Burgesses  rf 
Gloucester  J  5  T.  R.  346.    There,  the  money  to  be  raised  was  for  the  relief  and 
support  of  the  poor.    The  expence  would  vary  from  day  to  day ;  it  was  neces- 
sary in  such  cases  to  raise  money  prospectively,  so  that  there  might  be  always 
some  in  hand,  in  order  to  meet  whatever  demands  might  occur.    In  the  present 
case,  on  the  other  hand,  the  parties  were  not  warranted  in  raising  money  to  the 
amount  which  would  be  raised   by  this  rate.    The  party  upon  whom  the  dis- 
tress had  been  levied  was  liable  to  contribute  only  an  aliquot  part  of  the  sum 
authorized  to  be  raised  by  the  act.    In  this  case  the  plaintiff  was  rated  and 
distrained  upon  for  more  than  he  was  by  law  liable  to  pay,  and  the  defendant 
had  no  authority  so  to  distrain  upon  him.    For  these  reasons  their  Lordshipa 
'  were  of  opinion,  that  the  distress  was  illegally  taken,  and  held  that  the  plain- 
tiff was  entitled  to  the  judgment  of  the  Court,  which  was  given  accordingly. 
RHcher  v.  Hughes,  %  Bam.  &c  Cress.  504. 
CJmrdiwardeiu       Churchwardens  are  so  far  incorporated  by  law,  as  to  sue  for  the  goods  of 
the  church,  and  to  bring  an  action  of  trespass  for  tliem,  and  also  to  purchase 
goods  for  the  use  of  the  parish ;  but  they  are  not  a  corporation  in  such  sort  as 
to  purchase  lands,  or  to  take  by  grant ;  except  in  London,  where  they  are  a  cor- 
poration  for  those  purposes  also.    Gibs.  Cod.  Si5  ;  and  Cro.  Jac.  53t.    But  by 
9  0eo.  1.  c.  7,  the  churchwardens,  with  consent  of  the  mt^or  part  of  the 
parishioners  or  inhabitants  in  vestry,  may  purchase  houses  to  lodge  or  em- 
ploy the  poor  in.     As  churchwardens  cannot  hold  lands,,  if  any  one  give 
land  to  the  parish  for  the  use  of  the  church,  it  must  not  be  to  the  church- 
wardens and  their  successors,  but  it  should  be  to  feoffees  in  trust  to  the  use 
intended ;  which  must  from  time  to  time  be  renewed  as  the  trustees  die  away. 
Gibs.  2 15,    By  act  of  parliament,  however,  churchwardens  are  not  uncom- 
monly found  incorporated  with  power  to  sue,  and  hold  lands  and  tenements^ 
and  to  convey  or  release  such  kinds,  &c.    In  a  late  case,    an  act  of  par- 
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liament  empowered  chnrdiwardens  to  borrow  money  and  assign  over  to 
the  respective  persons  advancing  or  lending  the  same,  all  and  every 
tbe  houses,  lands,  tenements,  &c.  of  or  belonging  to  the  corporation,  and 
also  all  or  any  part  of  the  poor-rates  and  assessments  to  be  collected  within 
the  parishes,  &c«  as  a  seenrity  for  the  re-payment  of  the  prindpal  sams  so 
borrowed,  with  mterest ;  the  plaintiff  advanced  to  the  corporaUon  a  sum  of 
S,000l.,  the  re-payment  of  which  was  secnred  to  him  by  a  mortgage,  pnrsuant 
to  the  provisions  of  the  act.  On  the  mortgagees  calling  in  their  money,  the 
mortgagors  alleged,  that  their  effects  were  insufficient  to  pay  off  the  same, 
and  that  they  were  not  antborized  by  the  act  of  parliament  to  raise  the  principal 
by  assessment  in  tbe  events  which .  had  happened,  and  that  the  mortgagee 
having  full  knowledge  of  tbe  only  means  provided  by  the  act  for  re-payment, 
must  wait  till  the  time  arrived  when  those  means  could  be  exerted.  The  act 
was  evidently  founded  on  .the  expectation  of  the  corporation  becoming  rich,  and 
Imported,  after  the  reduction  of  die  annnal  expenditure,  that  rates  should  be 
levied  for  payment  of  the  iomt  borrowed.  From  the  great  expence  of  mam- 
taining  the  poor,  tbe  guardians  had  not  been  able  to  form  any  accumulation, 
and  they  rested  their  defence  on  the  foregoing  grounds.  The  Lord  Chancellor, 
however,  thought  that  the  payment  of  the  sums  borrowed,  was  one  of  the 
purposes  for'  which  money  was  to  be  levied ;  three  purposes  were  specified, 
payment  of  interest,  m^tenance  of  the  poor,  and  re-paynient  of  principal. 
His  opinion  therefore  was,  that  if  a  mortgagee  called  for  his  money,  and  If 
the  corporation  could  not  find  other  means  of  repayment,  they  must  make 
assessments,  which  must  be  adequate,  first,  to  the  maintenance  of  the  poor  ; 
next,  to  the  payment  of  interest  to  all  the  creditors ;  and  lastly,  to  the  payment 
of  principal  to  the  particular  creditor  who  demanded  it  They  had  involved 
themselves  in  this  difficulty  from  a  confidence  that  the  case  would  never  arise* 
Joues  V.  Montgomenff  Chwrducardem,  5  Swan.  S05. 
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OF  EQUITABLE  MORTOAGES;  YENDOR's    AND  SOLICITOR'S  Uttl  ; 


MORT6AOB8  OF  FUBUC  STOCK,  COFITHOLD  ESTATES,  CO- 
LONIAL PROPERTY,  AND  SHIPS;  SECURITIES  BY  STATUTES 
MERCHANT  AND  STAPLE;  RECOGNIZANCES;  CROWN  DEBTS ; 
LEASE  AND  LOAN;  BANKRUPTCY;  EJECTMENT;  ELECTION; 
AND  MERGER,  WITH>  PRACTICAL  OBSCRYATIONS.  • 


BY  THE  EDITOR. 


J^iUMEROUS  observations  remain  to  be  made  onvarioBs 
subjects  connected  with  mortgage  transactions,  which  it  ia 
proposed  to  arrange  under  the  following  sections : — 

L  Equitable  mortgages. 

II.  Vendor's  lien  for  purchase-money  unpaid. 

HL  Solicitor's  lien,  and  mortgages   between  attorney 
and  client, 

IV.  Mortgages  of  public  stock. 

V.  Copyhold  mortgages. 

VI.  Mortgages  of  colonial  property. 

VII.  Mortgages  of  ships. 

Vni.  Securities  by  statute  merchant,  statute  staple,  and 
recognizance. 

IX.  Lien  of  Crown  debts.  ; 

X.  Lease  and  loan. 

XI.  Cases  in  bankruptcy. 

XII.  Rules  as  to  ejectment.  ^ 

XIII.  Doctrine  of  election. 
XrV.  Merger  of  charges. 

XV.    Practical  observations  to  Attorneys  in  preparing 
mortgages. 

■ 

Section  I. — Of  eqviiahle  Mortgc^es. 

IN  treating  this  subject,  it  is  designed  to  consider,  first, 
equitable  mortgages  by  written,  implied,  and  parol  agreements ; 
and,  second,  equitable  mortgages  by  deposits  of  title-deeds. 
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FiRst*    By  on  expren  wrUten  agreement  to  make  a  mort-  Exf^ess  agree- 
gagej  a  lien  is  created  oit  the  land  in  equity,  on  the  principle,  mortgagel'^  ^ 
that  what  has  been  agreed  to  be  performed  shall  be  performed  *J^'^  ^^' 
in  specie.    Hankey  y»  VemoHy  S  Cox,  1^    Thus,  where  J.  S» 
being  about  to  mortgage  an  estate,  upon  which  his  yoimger 
brothers  and  sdsters  had  charges,  procured  their  concurrence 
in  the  conveyance,  and  in  an  acknowledgment  of  the  receipt  of 
tb^r  portions,  gUTe  thera  an  undertaking,  that  he  wotdd  grant 
them  a  subsequent  mixrtgage  and  enter  into  jro  prioi^  security ; 
and  he  afterwards  made  a  subsequent  mortgage  to  the  plaintifF, 
for  laoney  lent  previously  on  bond,  and  a  fresh  sum  advanced : 
it  was  held,  that  the  claims  of  the  younger  children  should 
have  priority  in  equity,  and  should  be  preferred  to  the  plain- 
tiff*8  legal  mortgage.    Becket  v.  Cordley,  1  Bro.  C.  C.  35S. 

So  a  covenant  to  set  apart  and  pay  annual  profits  of  land,  is 
in  equity  a  lien  on  the  land  against  the  covenantor  and  claunants 
under  him,  with  notice.  Legard  r.  Ho€lges,  1  Yes.  477.  In 
like  manner  the  following,  paper,  signed  by  the  assignee  of  a 
mortgagor,  who  had  already  made  a  mortgage  with  trusts  for 
sale,  was  considered  a  good  equitable  mortgage :—''  As  I  am 
entitled  to  the  benefit  of  any  surplus,  which  may  remain  of 
the  produce  of  the  sale  of  the  premises  assigned  by  Edward 
Gffibrd  to  you  by  indenture,  dated,  &c.  I  authorize  you  to 
act  and  sell  and  pay  yourself,  out  of  that  surplus,  the  sum  of 
9B0L  which  is  due  from  me  to  you,  with  lawful  interest  for  the 
same,  from  the  date  hereof,  for  cash  advanced  to  me  [this  day] 
on  account  of  my  interest  in  the  said  premises."  Hodgson's 
ease,  1  Glyn  &  Jam.  18.  So  a  ¥rritten  instrument  promising 
to  pay  a  sum  of  money  with  interest,  **  out  of  the  estate  of  the 
deceased  W.  H."  and  signed  by  all  the  persons  interested  in 
his  estate,  has  been  held  to  constitute  (the  personalty  being 
exhausted)  an  equitable  mortgage  on  the  real  estate.  The  case 
was  shortly  this: — William  Hall,  by  his  will,  charged  his  real 
estate  with  the  payment  of  his  debts,  and  gave  his  wife  a  Ufo 
interest  in  it.  The  reversion  descended  upon  his  eldest  son. 
Upwards  of  twelve  years  after  his  death,  the  plaintifF  advanced 
to  the  widow  the  sum  of  40(M.,  and  received  a  written  instrument 
fai  the  form  and  with  the  stamp  of  a  promissory  note,  signed 
by  thd  widow  and  all  the  children  (by  the  heir  at  law  apiort^ 
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the  refit)  whereby  they  jointly  and  severally  agreed  to  pay  oh  a 
given  day  the  money  so  advanced  with  legal  interest,  '^  out  of 
the  estate  of  the  late  William  Hall."  The  personal  estate  was 
exhausted ;  the  heir  had  become  bankrupt  \  and  the  bQl  claimed 
against  his  assignees,  the  benefit  of  an  equitable  mortgage  on 
the  real  estate  of  the  late  William  Hall,  which  had  descended 
to  the  bankrupt.  Vice  Chancellor — The  question  here  is,  merely 
one  of  construction.  Did  the  widow  and  children  mean  this 
instrument  to  create  merely  a  personal  obligation,  or  to  operate 
as  an  agreement  to  affect  the  estate?  They  promise  to  pay  out 
of  the  estate  of  the  deceased  father^  that  is,  out  of  all  the  estate ; 
and  there  being  now  no  personalty,  this  instrument  must  be  held 
to  be  an  agreement  to  charge  upon  the  real  estate  the  money 
advanced.  Suart  v.  Toidmin,  MS.  V.  C.  9th  November,  1822. 

ffr'd^niTe'  ^  agreement  to  make  a  mortgage  may  be  collected  from 
eitai  or  cove-  the  recital  in  a  defective  deed,  of  the  intention  of  the  parties 
tusurance,         ^  charge  the  land  with  the  sum  borrowed,  or  from  the  cove«- 

nant  for  further  assurance  usually  inserted  in  mortgage  deeds, 
as  in  Wills,  Ex  parte,  2  Cox,  233,  {S.  C.  but  short  and  unin- 
telligible, 1  Ves.  jun.  162,  et  ante,  vol.  i.  523)  where  a  bankrupt 
having  mortgaged  an  estate  for  400/.,  afterwards  borrowed  a 
sum  of  money  of  the  petitioner,  and  by  way  of  security  made 
a  lease  of  the  mortgaged  premises  to  another  person,  and 
assigned  the  rent  reserved  on  that  lease  to  the  petitioner,  but 
did  not  convey  to  him  the  interest  in  the  land.  The  assignees 
objected  to  the  validity  of  this  lease,  contending  that  it  was 
void,  as  being  made  by  a  mortgagor  without  the  concurrence 
of  his  mortgagee.  Lord  Thurlow  admitted  the  lease  to  be  void 
as  against  the  mortgagee,  but  declared  it  not  so  as  against  the 
lessor ;  and  as  to  the  assignment  of  the  rent,  though  it  was  a 
very  unusual  mode  of  conveyance,  yet  as  it  recited  the  inten- 
[  1050  ]  tion  of  the  parties  to  make  a  security  for  the  money  borrowetl, 
and  there  was  a  covenant  for  further  assurance,  the  covenant 
in  equity  amounted  to  an  agreement  to  make  a  mortgage ;  and, 
therefore,  the  case  was  within  the  rules  of  equitable  mortgages. 
A  similar  decision  is  said  to  have  been  made  in  Pf/e  v.  Daubuss, 
as  reported  by  Mr.  Dickens,  2d  vol.  759.  But  by  Mr.  Brown  s 
report  of  the  same  case,  vol.  iii.  p.  595,  it  appears  that  the 
plaintiffs  claimed  under  a  regular  mortgage  and  not  merely 
by  an  equitable  title. 
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,  An  express  agreement  to  mortgage  part  of  a  larger  estate,  JExteni  </  ex- 
without  specifying  any  particular  part^  will^  as  against  subse*-  m^^. 
quent  incumbrancers  with  notice,  be  deemed  an  agreement  to 
mortgage  a  part  sufficient  for  that  purpose.  Stuarts  case, 
3  Ves.  576,  cited.  S.  C.  2  Sch.  &  Lef.  381.  But  an  agree- 
ment to  make  a  mortgage  when  required,  without  any  actual 
demand,  will  not  of  itself  giye  the  creditor  any  lien  on  the 
land.  Williams  y.  Lucas^  2  Cox,  160»  An  agreement  for  a 
mortgage  raises  a  specific  lien  against  other  creditors  of  the 
debtor  or  borrower.  Bum  v.  Buruy  3  Ves.  582.  As  to  priority 
acquired  by  equitable  mortgages,  see  infra,  this  sec.  div.  2. 
sub.  div.  4. 

Agreements  to  mortgage  will,  in  most  instances,  be  implied  jmplUd  agree' 
from  defective  assurances  between  debtor  and  creditor,  lender  "**"  * 
and  borrower.  Where  one  lent  70/.  to  the  defendant's  uncle, 
and  for  his  security  took  a  warrant  of  attorney  to  confess  a 
judgment,  in  ejectment  for  three  closes  of  land  on  a  feigned 
demise  for  twenty  years,  it  was  held,  by  the  Lords  Commis- 
sioners, Rawlinson  and  Hutchins,  to  be  a  defective  security, 
nevertheless  they  allowed  it  to  stand  in  equity  as  a  good  agree- 
ment  to  charge  the  land,  and  decreed  it  accordingly  against 
the  heir.  Dale  v.  Smithwick,  2  Vem.  151.  So  where  a  debtor 
made  an  absolute  conveyance  to  his  creditor  without  any  ex- 
press consideration,  it  was  presumed  to  be  a  mortgage  and 
redeemable  on  payment  of  the  money  due.  Card  v.  Jaffray^ 
2  Sch.  &  Lef.  374.  It  is  by  an  implied  agreement  that  the 
court  raises  an  equity  between  debtor  and  creditor,  when  the 
former  deposits  deeds  with  the  latter  without  verbally  commu- 
nicating the  intent  of  such  deposit,  vide  infra. 

In  a  recent  instance  property  was  charged  with  a  heavy  in-  stranger  pay 
cumbrance,  the  equity  of  redemption  of  which  was  settled  to  ^^,^  ohtme 
A.  for  life,  with  remainder  to  B.,  who  took  upon  himself  to  «?«»*«W«  Uen^ 
sell  the  estate  as  owner,  saying  that  A.  would  concur.    A  draft 
conveyance  was  prepared,  in  which  both  A.  and  B.  were  made 
parties,  and  the  purchaser  was  let  into  possession.     The  pur- 
chaser rather  prematurely  perhaps  cleared  the  estate  of  the 
charge,  to  the  interest  of  which  at  least,  the  tenant  for  life  was 
liable.,   The  tenant,  for  life  then  refused  to  concur,  and  com- 

S  S2 
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menoed  an  qectment  for  die  possession.  The  purchaser  filed 
his  bill  for  the  establishment  of  an  equitable  lien  to  the  amount 
of  the  incmnbrances  discharged^  and  to  enjoin  the  tenant  for 
hfe  from  proceeding  in  his  ejectment  until  the  incumbrance 
was  discharged. 

RiCHARDSy  C.  B. — It  is  clear  that  an  existing  charge  on  the 
property  has  been  discharged  by  the  plaintiff,  and  that  the 
'defendant  has  had  the  benefit  of  that  discharge.  The  plain- 
tiff has  therefore  an  undoubted  lien  at  least,  and  from  the 
result  of  his  dealing  with  the  incumbrancer,  is  in  a  situation  to 
be  entitled  to  be  considered,  under  all  the  circumstances,  as  a 
mortgagee  as  agiunst  the  defendant.  The  question,  whether 
the  defendant  is  only,  as  he  says,  liable  to  keep  down  the  in- 
terest, must  be  discussed  in  a  more  formal  manner;  but,  in 
the  mean  time,  we  cannot  suffer  him  to  turn  the  plaintiff  out 
of  possession  by  the  effect  of  the  proceedings  at  law,  merely 
because  his  title  is  only  an  equitable  one,  when  it  is  not  denied 
that  he  or  the  remainder-man,  through  his  means,  have  cleared 
the  defendant's  estate  from  the  charges  to  which  it  was  un- 
doubtedly subject.    Ludlow  v.  GrayaU,  1 1  Price,  58. 

« 

Crairoee  imi  A.,  being  indebted  to  B.,  enters  into  a  written  agreement, 
guitked.  ****      ^^^  ^*  ™^y«  ^^  ^'^y  thne,  whfle  the  money  due  to  him  remains 

unpaid,  become  the  purchaser,  for  450/.  of  a  house  belonging 
to  A.,  and  that  the  money  due  to  B.  from  the  latter  shall  be 
in  part  payment  of  the  price :  this  is  a  contract  of  sale,  and 
not  a  mortgage  to  secure  the  debt ;  and  B.  having  duly  de- 
clared hb  option  to  become  the  purchaser,  was  held  entitled  to 
have  the  agreement  specifically  performed.  Bunning  v.  Bun^ 
ningy  MS.  V.  C.  Michaehnas,,1822. 

Parol  ofpriM*  With  respect  to  parol  agreements  for  a  mortgage,  the  sta- 
gag€y  Mi  6tiid-  tute  of  frauds  (S9  Car.  3.  c.  3.)  enacts,  that  no  action  shall  be 
*"^'  brought  upon  any  contract  or  sale  of  lands,  tenements,  or 

hereditaments,  or  any  interest  in  or  concerning  them,  imless 
the  agreement  upon  which  such  action  shaU  be  brought,  or 
some  memorandum  or  note  thereof  be  in  writing  and  signed 
by  the  party  to  be  charged  therewith,  or  some  other  person 
thereunto  lawfully  audiorized.     The  consequence  is^  that  a 
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parol  agreement  to  execute  a  mortga^  will  not  be  binding  on 
the  party  to  be  charged  therewith ;  and  though  we  shall  pre- 
sently observe  that  a  deposit  of  deeds  with  a  parol  stipulation 
to  perfect  a  legal  security,  will  be  sufficient  to  charge  the  party 
with  an  agreement  to  execute  a  valid  mortgagCi  yet  we  shatt 
ako  perceive,  that  a  deposit  alone,  without  any  such  parol 
contract,  will  of  itself  be  evidence  of  an  agreement  executed 
for  a  mortgage  of  the  estate.    It  is,  therefore,  not  so  much  on 
the  ground  of  a  parol  understanding  between  the  parties,  as 
upon  the  equitable  eflfect  of  the  deposit  that  a  lien  on  the  land 
is  created*    And  it  is  acknowledged,  on  all  hands,  that  the 
deposit  itself,  ^hen  made  for  the  purposes  of  security,  and 
not  diverso  miuiiu,  is  equivalent  to  an  agreement  in  writing, 
or  at  least  to  such  an  agreement  as  wiU  support  the  creditor's 
bill  in  equily  for  a  conveyance  of  the  legal  estate.    To  put  a 
case  of  pure  oral  contract — if  A.  agree  with  B.  in  presence  of 
their  common  solicitor,  to  make  a  mortgage  for  a  sum  which 
B.  advances,  or  for  a  debt  due  from  A.  to  B.,  and  A.  delivers 
to  the  solicitor  title-deeds  to  assist  him  in  preparing  the  mort- 
gage, which  is  prepared  accordingly,  yet  A.  may  resist  specific 
performance  of  his  contract,   and  B.  will  have  no  relief  in 
equity.  Cooke  v.  Tombs,  2  Anstr.  400;  and  Cassy.Waierhouse, 
Pre.  Ch.  29.    For  a  full  view  of  the  leanung  on  parol  agree- 
ments, the  read^  should  consult  the  third  chapter  of  Sug» 
Yen.  &  Pur.  p.  61,  dth  edit. 

Secoiid.  The  case  of  jRfMff^^^  v.  JSM^efl,  presently  mentioned,  ^miquUyind 

wogr€9B  Iff  doc* 

is  generally  supposed  to  be  the  first  which  established  the  doc-  trine  nf  equu- 
trine  of  equitable  mortgages  by  deposit  of  title-deeds;  see  L'^fJL,^** 
Tho.  Co.  Litt.  36,  n*  (z) ;  but  that  of  Fitzjameg  v.  Fitxjames, 
Finch,  10,  (25  Car.  2.  1673)  bears  the  stamp  of  greater  anti- 
quity. It  speaks  of  the  rule  in  familiar  terms,  decreeing  with- 
out hesitation,  that  the  benefit  of  the  lease  and  trust  deed 
ought  to  go  to  the  plaintiff^  upon  payment  of  700/*  to  the 
defendant,  for  which  the  said  deed  remained  with  her  as  a 
security;  and  that  the  said  lease  should,  after  payment  of  the 
money,  attend  the  inheritance,  and  be  left  with  the  Register 
till  the  700/.  was  paid,  and  then  to  be  delivered  to  the  plaintiff, 
and  tibat  the  Master  should  direct  and  settle  the  assignment, 
HencC;.  it  may  be  inferred,  that  the  doctrine  of  eqmtable  mort^ 
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gages  is  a  very  ancient  head  of  equity.  Before  the  decision! 
on  this  subject,  the  statute  of  frauds^^Car.  2.  c.  3.  s.  3.  said, 
that  no  estate  or  interest  in  land,  either  of  freehold  or  for  a 
term  of  years,  should  be  granted  or  surrendered,  unless  by 
deed  or  note  in  writing,  signed  by  the  party  or  their  agents,  or 
by  operation  of  law.  The  object  of  the  statute  was  to  prevent 
the  admission  of  parol  evidence  and  the  occurrence  of  such  con- 
tradictory statements  as  leave  the  mind  of  the  Judge  in  perfect 
doubt  as  to  what  the  nature  of  the  alleged  agreement  really  is* 
Shortly  after  the  statute,  the  court  would  not  allow  (even  if  all 
the  parties  were  consistent  in  their  statement)  a  parol  contract 
to  be  established ;  because  if  they  did  so  in  a  clear  case,  they 
must  have  done  so  in  a  case  less  clear,  till  at  length  agreements 
UenoH  deedsy  would  have  depended  on  a  mere  question  of  swearing.  Prior 
imd.  to  the  cases  on  equitable  mortgage  by  deposit  of  muniments  of 

title,  the  party  having  the  deeds  had  a  right  to  say  he  had  an 
interest  in  the  deeds,  but  he  was  not  allowed  to  contend  that 
he  had  any  interest  in  the  land.  A  person  with  such  an  in- 
terest  might  have  said,  *'  as  you  cannot  part  with  your  estate 
without  paying  me,  I  will,  by  means  of  that  embarrassment* 
work  out  my  own  satisfaction ;"  per  Lord  Eldon,  in  Whitbread^ 
Ex  parte,  I  Rose,  300.  S.  C.  19Ves.  212.  The  surprise  then 
'  was,  how  the  court  could  admit  the  deposit  of  deeds  to  be 
evidence  oT  an  agreement  for  an  interest  in  the  estate,  in  the 
teeth  of  judicial  decisions,  that  a  lien  on  deeds  might  exist 
without  giving  any  right  at  law  to  the  land.  There  is  a  re- 
markable case  {Head  v.  Egerton,  SP.Wms.  379,  acknowledged 
in  several  recent  cases,  Evans  y.  Bicinell,  6Ves.  191.  Cato^ 
thome,  Ex  parte,  1  Glyn  &  Jam.  24@)  where  a  prior  inciun- 
brancer  was  held  to  have  the  legal  interest  in  the  estate ;  but 
the  court  would  not  take  away  the  deeds  from  a  subsequent 
incumbrancer  without  notice,  and  allowed  him  all  the  benefit 
he  could  derive  from  those  deeds,  nevertheless  giving  him  no 
interest  in  the  estate.  Kensington,  Ex  parte,  2V^s.  &Bea. 
83.  But  the  mere  possession  of  deeds  will  not  afford  a  cre- 
ditor this  handle,  if  they  were  not  deposited  for  the  express 
purpose  of  security.  1  Turn.  ^74.  What  benefit  a  creditor 
may  derive  from  this  bare  possession  of  the  deeds  without  any 
lien  on  them,  or  interest  in  the  lands,  or  how  he  could  etabar- 
jrass  a  prior  incumbrancer,  is  not  clearly  defined*.    Lord  Eldoi^ 
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has  several  times  alluded  to  this  question,  but  always  declined 
entering  into  merits.  In  a  late  case  it  occurred,  but  his  Lord- 
ship being  clear  on  other  points  reserved  his  opinion  for  the 
time,  when  the  question  should  arise  in  a  cause.  Catothome, 
Ex  parte f  ubi  supra.  The  doctrine  of  equitable  mortgages 
by  deposit,  is  now,  however,  permanendy  established,  as  the 
succeeding  cases  will  fully  prove. 

After  reviewing  the  elementary  principles  of  this  species  of  pum  ^ 
mortgage,  it  may  be  useful  to  inquire.  Firsts  What  will  amount  *^'^' 
to  a  sufficient  delivery ;  Second^  Whether  a  delivery  of  copies 
of  court  roll  will  create  any  lien;  Thirds  What  advances, 
whether  future  or  prior,  will  be  covered  by  tibe  deposit; 
Fourth,  What  priority  is  acquired  by  an  equitable  mortgage. 
1^.  As  it  regards  the  crown,  and  2*.  As  it  relates  to  the  sub- 
ject; Fijihy  Whether  an  equitable  mortgage  may  be  assigned 
or  foreclosed ;  Sixth,  How  the  bankruptcy  of  the  mortgagor 
win  a^ct  the  security;  and,  Lcutly^WbeiheT  an  equitable 
mortgagee  praying  a  sale  will  be  liable  to  costs* 

The  leading  decision  on  this  head  of  equity,  is  that  oi  Rus*  DepotU  ^ 
$eU  V.  Russell,  1  Bro.  C.  C.  S69,  where  A.  pledged  a  lease  to  tract^execuud. 
the  plaintiff  for  money  lent,  and  other  monies  then  due,  and 
afterwards  became  bankrupt ;  upon  which  the  pledgee  brought 
his  bin  for  a  sale  of  the  leasehold  estate,  alleging,  that  the 
bankrupt  at  the  time  of  the  deposit  promised  to  execute  an 
assignment  when  required ;  and  that  the  assignees  had  sold  the 
premises  to  some  of  the  other  defendants  by  auction,  after 
notice  to  all  parties  of  the  plaintiff's  claim.    The  case  came 
on  before  the  Lords  Commissioners  Loughborough  and  Ash- 
hurst;  the  former  of  whom  said,  that  as  it  was  the  case  of  a 
delivery  of  the  title  to  the  plaintiff  for  a  valuable  consideration, 
the  court  had  nothing  to  do  but  to  supply  the  legal  informali- 
ties ;  in  all  these  cases  tlie  contract  was  not  to  be  performed, 
but  was  executed.    Mr.  J.  Ashhurst  thought  it  was  open  to  Wkaker  u  b€ 
explanation,  and  suggested  the  propriety  of  directing  an  iside,  fjJ^tfe'^jiL, 
to  try  whether  the  lease  was  deposited  as  a  security  for  the 
sum  advanced  by  the  plaintiff  to  the  bankrupt,  which  was 
directed  accordingly.     Upon  the  trial,  the  jury  found  that  the 
leasQ  was  deposited  as  a  security.    The  reporter  adds,  that  he 
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had  been  infornted  thftt  this  cause  oa^ie  on  afterwards  before 
Lord  Thurlow>  on  the  equity  resetp^d,  when  his  Lordship 
ordered  the  lease  to  be  sold,  and  the  plaintiff  paid  his  money ; 
see  accordingly,  8  Ves.  117. 

Doctrine  not  to      This  decision  has  met  with  universal  didapprobatioi^  because 

(according  to  the  language  of.  my  Lord  Eldon)  it  was  a  virtual 
repeal  of  the  statute  of  frauds;  nevertheless,  it  has  been 
always  acted  on,  and  each  succeeding  case  has  added  stability 
to  a  decree  wldoh  it  has  previously  prcmounced  to  be  settled 
>  en  a  spurious  principle.  The  virulent  tone  of  censure  unremit- 
tingly passed  on  the  doctrine  under  comiiderationi  throughout 
the  numerous  cases  on  this  subject,  cannot  but  excite  surprise^ 
(especially  when  connected  with  the  consequent  diminution  of 
[  1052  ]  stamp  duties)  (hat  it  has  not  yet  attracted  the  notice  of  the 
legislature.  Lord  Eldon  has  expressed  his  determination  not 
to  extend  the  equity  beyond  its  present  limits,  though,  as  far 
as  it  has  gone,  he  has  acknowledged  himself  bound  by  the 
existing  authorities.  In  one  case  he  declared^  that  the  st«r 
tute  was  not  to  be  repealed  by  htm  farther  than  it  had  been 
hitherto  repealed  by  his  predeeessors,  tP  whose  authority  he 
submitted.  WhitbrexHl,  Ew  parte,  I  Rose,  300.  S.  C.  19  Ve«% 
31 S.  In  another  ease  tiie  same  noble  Lord  lamented  the  den 
dsion  mBmsMettv*  Ru^seUf  because  it  led  to  a  di^QUsaion  on 
the  truth  and  probabiUty  of  evidenoe,  wUch  it  wa3  the  very 
ol]|ject  of  the  statute  of  frauds  entirely  to  exclude,  ffaigii 
Exparie,  11  Yes.  403,  hkFinden^  Ex  parte.  Lord  Eldoa 
further  expressed  his  disapprobation  of  the  doctrine,  and  do* 
elared  that  a  deposit  of  deeds  should  not  be  considered  as  i^ 
mortgage,  except  in  a  dear  case,  and  refused  so  to  Ice^t  it  in 
that  instance.  The  circumstances,  howeveri  are  not  stated  oo 
the  report.    1 1  Ves.  404,  n.  (a). 

LUn  creaied  by  The  deposit  of  title^eeds  is  evidence  of  an  agreement  exe- 
word  posnng*  ctited  tor  a  mortgage,  and  an  eqmtable  title  to  a  mortgage  is» 
iu  ^je  court  of  Chancery,  as  good  as  a  legal  title  in  a  couirt  of 
law.  Wright i  Ex  parte y  19  Ves.  258.  A  mere  deposit,  without 
a  single  word  passing,  will  amount  to  an  equitable  lien  on  the 
land,  if  it  be  connected  with  a  transaction  .of  lending  and  bor* 
K^wing,  or  be  made  by  a  debtorwith  his  creditor.  Kfimmgim^ 
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E^  parief  SVe9.  &  Bei^.  88.  Mauntfardg  Em  parte ,  14  Yes* 
606w  Monkhouse  v»  Corporation  of  Bed^ord^  17  Yes.  381« 
langsfoH,  Ex  parte,  ibid.  S30.  The  court,  in  this  instancoi 
presumes  mi  jAgreement,  on  the  ground  th^t  the  deposit  could 
be  for  no  other  purpose  than  as  a  security  for  the  debt  or  sum 
advanced.  But  pared  evidence  is  admissible  to  rebut  this  pre- 
«umptioa»  and  to  shev  that  the  deeds  were  delivered  for  some 
ether  purpose^  But  the  bare  denial  of  the  niortgagor  that  the 
deeds  were  net  deposited  by  way  of  equitable  heui  wiH  not^ 
it  seems,  amount  to  such  evidenoe*  Cawthome,  Ex  parte,  , 
I  Glyn  &  Jam.  !S40. 

A  purchaser  gave  the  vendor's  bankers,  in  whose  hands  the 
title-deeds  of  the  estates  were,  an  undertaking  to  give  them 
his  acceptance  at  a  spedfied  time  for  a  svapi  then  due  to  them 
from  the  vendor :  after  the  lime  specified,  but  before  he  had 
given  his  acceptance,  he  had  notioe  of  incumbrances  on  the 
estate ;  it  was  held,  that  as  against  the  incumbrancer,  he  was 
not  a  purchaser  for  a  valuable  consideration  without  notice*  ^ 

The  circumatances  of  this  case  were  shortly  these : — Naylor 
executed  a  mortgage  in  fee  of  estates,  partly  freehold  and 
partly  copyhold,  to  M«;  but  as  M.  was  dosely  connected  with 
him  by  affinity,  and  for  some  yean  previous  to  his  death  re^ 
aided  in  N&ylor's  house,  Naylor  had  always  retained  die  tide- 
deeds  in  his  possession.  Being  indebted  to  his  bankers. 
Skinner  &  Co.,  Naylor  put  these  title-deeds  into  their  hands  for 
the  purpose  of  being  held  by  them  as  an  equitable  mortgage^ 
to  secure  advances  of  money  made  to  him.  Skinner  &  Co* 
sent  the  deeds  to  their  solicitor,  and  upon  being  informed  by 
him  of  the  incumbrance  with  which  the  estates  were  already 
charged,  refused  to  accept  them  as  a  security.  They  conti-* 
nued,  however,  to  keep  the  deeds  in  their  possession,  and  it 
was  sworn  in  the  answer  that  they  had  them  as  an  equitable 
mortgage.  Naylor  then  applied  to  his  relation,  Tait,  to  pur« 
chase  the  estate  in  question,  without  informing  him  of  M.'a 
mortgage.  The  result  was,  that  Tait  gave  a  written  under- 
taking to  Skinner  &  Co.  to  give  them,  on  having  these  deeds 
delivered  over  to  him,  his  acceptance  for  1500/.  (then  due  to 
thttn  from  Naylor),  if  die  money  was  not  paid  by  Naylor  on  ot 
before  the  ensuing  Christoias.    Naylof  did  not  pay  the  n^oney 
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at  Christmas.  After  Christmas,  Tait  received  notice  of  the 
previous  mortgage  of  the  premises  to  M. ;  he  afterwards  gave 
his  acceptance,  according  to  bis  undertaking,  and  piud  the 
money ;  Naylor  became  bankrupt :  and  the  bill  was  filed  by 
the  personal  representatives  of  M.  for  the  satisfaction  of  the 
mortgage  debt,  or  foreclosure  of  the  mortgaged  premises. 
Tait  resisted  the  claim, -on  the  ground, — that  having  given 
Skinner  &  Co.  his  written  undertaking  before  he  had  notice  | 

of  tiie  mortgage,  he  was  a  purchaser  for  valuable  consideration  ; 

without  notice.  The  Vice-Chancellor  held,  that  Skinner  &  Co. 
could  not  have  compelled  Tait  to  carry  into  effect  the  written 
undertaking  which  he  had  given  them.  No  consideration  had 
moved  from  them.  They  had  not  even  agreed  to  forbear 
claiming  the  money  firom  Naylor  in  the  mean  time.  Tait,  upon 
the  false  representations  of  Naylor,  who  held  himself  out  as  | 

the  proprietor  of  that  which  in  fact  did  not  belong  to  him,  ' 

agreed  with  him  to  purchase  the  estates,  and  with  Skinner  &  ' 

Co.,  to  give  them  his  acceptance  for  1500/.,  as  part  of  the 
price.  Before  he  had  actually  given  his  acceptance,  Tait  dis- 
covered the  fraud ;  and  his  undertaking  could  not  have  been 
enfoit^ed  agsiinst  him.  The  plaintiffs  therefore  were  entitied 
to  have  the  mortgaged  debt  satisfied.  Tait  had  alleged  in  his 
answer,  that  M .  had  released  the  mortgage  debt  to  Naylor. 
On  this  point  an  inquiry  was  directed.  Beid  v.  TaU^  MS. 
V.C.  November  7th,  1822. 

N9  if»i  hy  pa-  Nevertheless,  a  mere  parol  aineemetit  to  deposit  title-deeds 
itf  deposit.  as  a  security  for  a  debt,  without  an  actual  delivery  of  the  in- 
struments to  the  creditor,  will  not  confer  an  equitable  Ken. 
Thus,  where  a  person  having  a  renewable  lease  in  his  posses- 
sion as  equitable  mortgagee,  at  the  request  of  the  mortgagor, 
delivered  the  same  up  to  him  for  the  purpose  of  obtaining  a 
fiirther  term,  and  upon  an  additional  advance  it  was  agreed,  !' 

that  the  further  term  should  be  a  security  for  the  original  debt  \ 

and  the  additional  advances ;  but  no  deUvery  was  made  to  the 
mortgagee  of  the  leas^  when  renewed  for  the  further  term,  and 
the  mortgagor  became  bankrupt ;  the  court  held,  that  there 
was  a  good  mortgage  of  the  original  terai,  but  that  the  parol 
agreement  to  deposit  the  further  lease  could  give  no  title,  and 
therefore  dismissed  the  petition  ds  to  the  further  term.  Coambe^ 
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Ex  p0rie^  4  Madd.  349.     See  infra/ div.  3;  as  to  parol  evi- 
dence, and  a  further  advaiice. 

But  though  a  deposit  without  a  word  passing  will  create  an.  Wriuen  agree- 
equitable  lien,  yet  a  written  agreement  b  always  recommended,  mended. 
as  it  entitles  the  mortgagee  to  costs  on  his  petition  for  sale, 
and,  according  to  Sir  W.  Grant,  there  is  no  case>  where  a  man 
is  willing  to  part  with  his ,  title-deeds,  in  which  he  would  not 
also  be  ready  to  sign  a  m^norandum  of  two  lines,  specifying 
the  purpose  for  which  he  has  parted  with  them.  Norrisv. 
Wilkinson,  ISVes.  197.  Such  writing,  however,  cannot  be 
given  in  evidence  without  its  being  stamped.  Anon.  2  Christ. 
B.  L.  119,  Sd  edit. ;  and  the  55  Geo.  8.  c.  184,  sch.  1,  part  1, 
requires  the  same  stamp  as  on  a  legal  mortgage ;  but  though 
there  be  an  unstamped  agreement  between  the  parties  which 
is  inadmissible,  yet  other  parol  evidence  may  be  adduced  to 
shew  for  what  purpose  the  deposit  was  made.  Hiem  v.  Mill, 
ISVes.  114, 

# 

There  cai  be  no  second  equitable  mortgage.  Thus,  where  No  eeamd 
A*  (the  depositary  of  a  lease  for  400^.)  filed  a  bill  praying  a  ^^^ 
sale  in  the  usual  manner..  B.  who  had  also  lent  the  bankrupt 
250/.  on  the  same  security,  put  in  his  claim,  stating,  that  he 
went  with  the  bankrupt  to  the  counting-house  of  the  petitioner, 
and  there  saw  his  principal  clerk,  and  it  was  agreed  between 
them,  that  as  the  petitioner  was  to  advance  the  larger  sum, 
he  shotdd  have  the  possession  of  the  lease,  which,  however, 
was  to  be  likewise  subject  to  B.'s  claim.  Lord  Eldon  declared, 
that  he  knew  of  no  case  that  went  the  length  of  saying,  that 
the  mere  deposit  of  a  deed  with  one  man  should  be  evidence 
of  his  being  a  trustee  for  another.  It  might  be  otherwise 
where  the  depositary  had  himself  advanced  nothing;  and  if 
therefore  there  had  been  a  concomitant  advance  on  the  part 
of  the  person  so  claiming  to  be  cestui  que  trust,  and  a  dealing 
with  the  estate  connected  with  that  advance,  it  might  be  con- 
sidered as  evidence,  that  the  depositary  advancing  nothing,  was 
a  trustee.  But  his  Lordship  was  at  a  loss  to  determine,  whe- 
ther the  interest  which  the  evidence  sought  to  establish  in  the 
landi  was  prior  to,  or>  joint  w|th,  A^'s,  or  interposed  between 


lOfiS 
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hk  two  adyancee ;  and  aU  this  wient  to  prove»  that,  dapartin^ 
from  the  rule  given  by  the  statute  thefe  waa  bO  rule  to  go  by  ; 
and  it  was  essential  that  those  who  wished  to  render  such 
securities  valid  should  learn  the  utifi^  of  le^piiriBg  two  or 
three  lines  in  writing*  The  order  wag  confined  to  Ibe  siuas 
advanced  by  A.  only.  Whiibread,  "Ex  parte,  19Yea^  SIS. 
iS.  a  1  Rose,  SOU 

Temufir  Hfe.  The  delivery  over  of  deeds  1^  a  tenant  Sot  Md  w31  ii«t 
.create  a  Ken  on  the  estate  by  way  of  equitable  incumbrance,  so 
as  to  have  the  ^fect  of  charging  Ihe  inheritance  with  any  part 
of  the  money  borrowed ;  but  proof  may  be  adduced  to  shew 
the  remainder-man's  assent  to  the  deeds  being  deposited  as  a 
security  of  the  money  borrowed^  os  any  part  of  it  WUUams 
v.  MeilMt,  6  Price,  495* 


12^fitfraltMi» 


An  e^piitable.  mortgage  taken  as  a  further  security  to  an 
annuity  at  a  subsequent  period,  need  not  be  registered*  It  is 
not  affected  by  the  statute  of  frauds,  nor  is  it  within  the  pro- 
visions of  die  annuity  act*  And  its  net  being  a  grant,  but  a 
mere  engagement  without  deed,  it  cannot  be  requisite  that  it 
should  be  leggteieA.  Price,  JEx  parte,  1  Buck.  B.  C.  ^1, 
etvideant^  621,  n^  (K). 

It  is  also  observable,  that  where  a  persiMa  has  takien  the 
.dq^osit  of  a  lo^tse  ap  a  coHateral  security,  he  wHl  he  decreed 
.lo  take  a^  sasigmBefllt  of  the  tetmy  and  so  become  (jt^targed 
.with  the  seserved  rent,  and  covenantB.    Lwms  v.  Commeirferd, 

9  Brp.  C.  C.  166.  S.  a  I  Yes.  jun.  23S,  and  acknowledge  as 
.good  law^  6  Price,  4fih    As  to  the  particular  covenants^  to  be 

inserted  in  sv0h  ^solgninettl;,  see  Pember  v.  Maiker,  1  Bro. 

C.a53.     i^iitiN^  V.  itform,  1  Yes.  &  Bea.  8.      WiUm  r. 

Fry,  1  Meriv.  9A^  91^,  9(i^  et  ante,  voL  i.  p.  19S,  n.  (m). 

hxA  it  should  bA  ohseived,  that  the  deposit  of  the  lease  of 

ahouse  as  a  se^siirity  for  repayment  of  a  sum  of  money  Iwt 
'  to  the  lessee,  is  not  a  breach  of  a  covenant  that  the  lessee 
•  shall  not  let^  set,  aasign,  transfer,  set  over,  or  othcarwise  part 
'  with  the  premises,  or  the  indenture  of  lease  or  his  interest 

thereiii.    Doe,  <km.Pjiix.ficgg,  M^.  K,  Bk  18»^,  M^y  d« 
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I  We  now  proceed  to  inqmre,  Jir^j  what  vQI  be  a  suffidmt  CamadepofU 

delireiy  to  brii^  the  case  widiin  the  doctrine  of  equitable  Hen ; 
I  and  1%  it  may  be  remarked,  that  a  banker  will  acquire  no  lien 

I  on  muniments  casually  left  in  his  counting-house,  after  he  has 

I  refiised    to   adranee    money  on   them.      Lucca  t.  Dorrein, 

i  7  Taunt*  278 ;  S.  C.  ante,  vol.  i.  p.  47 ;  and  if  the  borrower 

afterwards  become  bankrupts,  his  assignees  may  maintain  an 
action  of  trover  for  the  recovery  of  the  muniments  so-  per- 
mitted to  remain  with  the  banker.  S.  C.  1  J.  B.  Moore,  29; 
S.  P.  EsdaUe  v.  Oxenham,  S  Bam.  &  Cress.  9StS. 

So  S*,  The  possession  of  deeds  delivered  on  the  execution  No  lUm  bjf  d^ 
of  a  conveyance,  which  afterwards  proves  to  be  void,  w91  not,  o,J^2w2ii«o«  ^ 
it  seems,  confer  an  equitable  lien  on  the  land  for  the  con-  ***^  ^'^^Sf 
sideration  money  of  such  conveyance.    Thus  where  the  grant 
of  an  annuity  was  void  for  want  of  registration  of  the  me- 
morial, and  it  was  contended,  that  the  grantee  having  tbe 
deeds,  was  an  equitable  mortgagee.  Lord  Eldon,  on  petition, 
reftised  so  to  consider  him ;    but  if  the  mortgagee  chose  to 
file  a  bill,  his  Lordship  would  make  an  order  to  give  him  the 
ftiU  benefit  of  that  species  of  proceeding,  and,  if  he  had  the 
deeds  in  his  hands,  the  assignees  (the  grantor  having  become 
bankrupt)  would  have  great  difficulty  in  obtaining  them  from 
him,    but  his   claim    as  an    equitable    mortgagee  was  very 
different     Wright,  Ex  parte,  19Ves.259. 

8*.  The  defivery  of  deeds  to  the  pawner's  wife,   or  other  Dudi  depafUei 
person  over  whom  he  has  control,  will  not  be  a  sufficient  de-  gagw^M  wV"*, 
livery  of  the  deeds  to  create  a  valid  equitable  security.    The  ^^^Jb'*|^JJJj/'' 
case  of  Coming,  Ex  parte,  9  Ves.  115,  turned  on  Aese  cu-  notwjlkiiui§ 
rioua   circumstances.      Previously  to  the  bankruptcy  of  the 
borrower,  the  petitioner  agreed  to  lend  die  bankrupt  1300k 
for  which  purpose  he  sold  out  stock  of  that  value,  upon  con- 
dition that  the  bankrupt  should  make  a  security  by  way  of 
mortgage^  to  replace  the  stock  within  twelve  mondis,  and  to 
pay  the  dividends  in  the  mean  time ;   in  pursuance  of  this 
agreement,  the  bankrupt  deposited  title-deeds  with  his  wife, 
who  swore  that  the  deeds  from  that  time  remained  in  a  trunk 
of  which  she  kept  the  key,  untQ  tibey  were  taken  away  by  the 
messenger.    One  question  was,  whether  thiB  was  an  equitable 
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mortgage.  Lord  Eldon  observed,  that  no -case  had  gone  tl&cf 
length  of  saying,  that  if  the  deposit  were  in  the  hands  of  ^ 
person  who  could  fairly  be  called  a  third  person  abstracted 
from  both,  that  that  should  not  be  considered  a  deposit  for 
the  creditor,  provided  such  was  proved  to  be  the  intention. 
But  it  was  very  delicate,  when  the  deposit  remained  in  the 
Agreemetufor  hands  of  the  mortmfifee  himself;  and  the  noble  Lord  doubted 

deporit  kept  by  o  ©  v 

mortgagor,  no  much,  whether  a  mere  memorandum,  kept  in  the  borrower's 

own  possession,  and  not  parted  with,  to  the  man  in  whose 
favor  it  was  expressed,  would  take  it  out  of  Ijie  statute.  It 
was  very  nearly  the  same,  where  deeds  were  put  into  the  hands 
of  the  wife  of  the  mortgagor  to  keep  them  as  between  her 
husband  and  the  creditor.  It  would  be  too  dangerous  to  hoId» 
that  the  wife  of  the  bankrupt  could  be  considered  a  depositary 
of  the  deeds  for  the  debt  of  the  petitioner,  who  therefore 
could  not  support  his  mortgage,  but,  with  reference  to  the 
agreement  to  replace  the  stock  at  a  particular  day,  the  mort- 
gagee should  be  at  liberty  to  prove  the  amount  of  his  debt. 
9Ves.ll8. 

Uuettiid  whe-  4f\  Whether  delivery  of  cUl  the  title-deeds  be  necessary  to 
necessary  to  be  P^^^^^te  an  equitable  deposit,  has  not  yet  been  finally  settled, 
''^r  To54  1     ^  WethereUy  Ex  parte,  1 1  Ves.  398,  A.  agreed  to  deposit 

with  his  bankers  the  title-deeds  of  an  estate  for  the  balance  of 
his  account.  He  accordingly  sent  a  bundle  of  papers  to  the 
banking-house  of  the  petitioners  (represented  to  be  the  title- 
deeds  of  that  estate)^  which  the  petitioners  put  up  without 
examination.  They  continued  to  make  further  advances  until 
the  bankruptcy  of  A. ;  after  which,  they  discovered  that  the 
deeds  related  only  to  a  moiety  of  the  estate  intended  to  be 
charged,  and  brought  the  title  no  further  down  than  to  the 
year  1725,  the  bankrupt  having  retained  the  other  deeds, 
which  fell  into  the  possession  of  the  assignees  on  his  bank- 
ruptcy. A  memorandum  was  also  produced  by  the  petitioners, 
written  by  A.  and  intituled,  '^  A  schedule  of  the  annual  value 
of  the  property  of  A.,  given  in  security  to  Messrs.  M.  &  Co." 
The  first  article  in  the  schedule  was  the  entire  estate  in  ques- 
tion. Lord  Eldon  said,  there  was  suflicient  evidence  in 
writing  (and  on  that  he  founded  his  decision)  to  raise  an  equit- 
able mortgage  on  the  whole  estate.    It  had  never  yet  been 
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decided  how  far  it  was  necessary  to  deliver  eUl  the  title-deeds ; 
or  whether  that  would  not  be  taken  to  be  a  sufficient  deposit, 
which  could  be  taken,  upon  looking  at  the  instruments,  to 
amount  to  evidence  that  the  estate  was  meant  to  be  a  security. 
If  a  person  having  the  title-deeds  of  another^  handed  them 
over  to  a  third  pei'son,  there  would  be  insuperable  difficulty  in 
getting  them  back  from  that  person.  But  a  mere  deposit 
would  not  bind  the  borrower  to  give  an  actual  interest  in  the 
estate,  1 1  Ves.  403.  This  latter  position  must  now  be  con- 
fiidered  untenable.  It  was  expressly  over-ruled  in  6  Price^ 
458. 

But  the  necessity  of  havimr  the  whole  title-deeds  may  be  inferred  /nm 

recent  caee  tiuA 

fairly  inferred  from  the  late  case  of  Pearse,  Ex  parte,  1  Buck,  they  wmt. 
B.  C.  525,  though  that  case,  it  must  be  admitted,  evades  the 
precise  point.  A  person  who  afterwards  became  bankrupt 
agreed  with  A.  to  execute  a  mortgage  of  certain  premises  for 
the  security  of  a  debt,  and  he  sent  (in  order  that  A.  might 
prepare  the  mortgage),  all  the  title-deeds,  except  the  imme* 
diate  conveyance  to  himself.  The  bankrupt  being  also  in* 
debted  to  B.  deposited  that  conveyance  with  him  as  a  security 
for  his  debt,  at  the  same  time  promising  to  send  him  the  re- 
mainder of  the  title-deeds.  Lord  Eldon  was  of  opinion  (after 
much  consideration)  that  neither  the  one  nor  the  other  of  the 
depositaries  had  an  equitable  mortgage.  The  way  in  which 
they  had  been  driven  to  frame  the  petition  was,  in  itself  an 
arginnent  of  no  httle  weight  against  them.  But  how  far  the 
assignees  could  get  the  deed  from  them,  was  another  matter. 
It  was  enough  to  say,  that  the  one  was  not  intended  to  have 
a  valid  security  till  a  legal  conveyance  had  been  executed  to 
him,  and  that  the  other  was  not  to  have  an  equitable  mort^ 
gage  till  he  procured  possession  of  the  whole  of  the  deeds. 
1  Buck.  B.  C.  527. 

5*.  It  is  requisite  that  the  deposit  be  made  with  a  view  to  Deeds  deleted 

to  lUtonuff  to 

an  immediate  security  and  not  for  any  other  purpose.    The  prepare  mmi- 
decision  which  first  establisl^ed  this  position  was  considered  to  ^^MsdeL- 
have  proceeded   on  a  very  refined  principle  and  was  much  *'• 
doubted  at  the  time.      It  was  this: — One  Botville,  a  gun- 
powder-maker, had  contra^^ted  with  the  defendant  for  as  much 
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Mk-petre  m  cftme  td  ^04^.  but  not  having  r^ady  money  to  parf 
for  the  tame,  proposed  to  make  a  mortga^  of  an  estate  lie 
had  in  his  own  possession  by  way  of  security  for  the  money ; 
and  in  order  thereto  left  with  the  dei^dant  the  title-deeds  to 
get  the  assignment  drawn ;  the  defendant  carried  the  deeds  to 
an  attorney^  to  look  into  the  title,  and  draw  the  mortgage* 
The  attorney  kept  them  by  him  for  some  time,  and  then  died 
without  having  drawn  the  assurance ;  after  which  the  defen- 
dant carried  the.  deeds  to  a  scriyener  for  the  same  purpose; 
but  before  the  assignment  was  perfected,  the  said  BotviHe 
became  bankrupt.  The  plaintiff  (assignee  of  the  commis- 
sioners) then  brought  his  bill  to  have  the  deeds  delivered  up, 
that  so  the  estate  might  be  sold  for  the  satisfaction  of  cre- 
ditors, and  Lord  Cowper  so  decreed,  with  costs.  Bramder  v* 
Boles,  Gilb.  Eq.  Ca.  35.  S.  C  Pr.  Ch.  375.  A  simOar  point 
was  made  in  Brixick  v.  Memners,  but  at  the  hearing  it  was 
given  up,  and  Lord  Hardwicke  thought  rightly ;  for  what  had 
been  done  between  die  parties  in  wrii»^  waa  not  by  way  of 
contract,  but  only  as  instradionff  to  an  attorney  for  a  ferther 
act  to  be  completed  afterwards ;  and  if  diis  were  to  be  de^ 
ereed  as  the  party*s^  agreement  in  every  case  where  a  man  had 
given  loose  instructiona  to  draw  articles,  the  party  might  be 
brought  into  Oiancery  for  performance  of  the  insrtractions  aa 
of  artacles  tfaemsdves ;  a  tlung  which  eould  not  be  tolerated, 
9  Mod.  $84^  This  deterodnation  waa  followed  by  BuUeel,  Ex 
parte,  2  Cox,  IMS,  where  Lord  Thurlow  declared,  that  the 
case  before  him  did  not  come  within  the  rale  estabSshed  by 
the  Court,  viz.  that  the  deposit  of  title-deeds  as  a  security  for 
money  shall  be  taken  as  a  mortgage ;  for  that  here  the  deeds 
[  1055  ]  were  not  deposited  esfMressfy  aa  a  pledge  for  securing  any 
portieuhr  sum,  but  weie  deSvered  to  an  attorney  for  the  pur- 
pose of  enabling  him  to  prepare  a  security  winch  was  to  be 
afterwards  executed;  but  the  bankruptcy  intervening,  pre** 
vented  die  transaction  being  effected,  and  his  Lordship  dis- 
missed die  petition,  S  Cox,  S47.  The  deeds,  in  tins  case, 
ipeve  sent  by  the  debtor  to  tiie  creditor,  and  by  fami  deliveced 
over  to  an  attoniey  with  instractiona  to  prepare  a  mortgage. 

Mi  iMMM        The  next  ease  is  stifi  stronger  in  corroboration  of  flie  doc^ 
^^''"^        Irme,  that  a  deposit  dwers&  hOuUu  wSl  not  ci^ate  an  equitabte 
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Iien»    The  case  is  that  of  WiUdnsony.  Nofris^  IS  Yes.  19^,^ 
whei-e  Sir  W.  Grrant^  M»  R.  in  the  course  of  his  judgment . 
saidy  that  when  the  deposit  is  made  at  the  same  time  that  the . 
money  is  advanced,  there  is  litde  to  be  supplied  with  reference 
to  the  nature  of  the  agreement ;  it  being  obvious  that  the  pur- 
pose of  the  deposit  must  be  to  secure  the  re-payment  of  ther 
money.     But  the  connection  was  not  so  direct  between  a  debf^ 
antecedently  due  and  a  subsequent  deposit ;   nor  was  the  in- 
ference so  plain  where  persons  in  trade  were  dealing  with  ea^h 
other  on  credit.     Some  debts  were  due :  some  contracted :  but 
the  term  of  payment  not  arrived.    New  dealings  might  every 
day  give  rise  to  new  debts.     Under  these  circumstances,  what 
was  to  be  gathered  from  the  mere  fact  of  a  deposit  of  deeds ; 
supposing  the  transaction  to  be  of  that  nature  ?    Was  the  de- 
posit to  be  a  security  for  the  debt  due  only,  or  also  for  the  debt 
contracted  ?    The  plaintiffs  said,  they  were  to  have  a  security' 
for  every  thing  due  or  to  grow  due*    The  defendants  contended, 
that  it  never  was  in  contemplation  to  give  a  security  for  more< 
than  the  sum  due.     But  the  case  before  his  Honor  did  not. 
present  an  instance  of  equitable  mortgage  by  deposit  of  deeds,, 
for  it  was  clear,  the  deeds  were  not  delivered  by  way  of  de-: 
posit  in  the  sense  in  which  that  word  had  been  used  in  the: 
previous  decisions,  viz.  as  a  present  and  immediate  security,, 
but  were  delivered  only  for  the  purpose  of  enabling  the  attor- 
ney to  draw  the  mortgage,  which,  it  was  alleged,  the  baitkrupt 
agreed  to  give.     In  all  the  cases  that  had  been  referred  to,  Eemomy  rf 
the  deeds  were  deKvered  by  way  of  deposit.    Such  deposit  was  ^^^^^  "*^ 
indeed  held  to  imply  an  obligation  to  execute  a  legal  conveyance 
whenever  it  should  be  required;  but  the  primary  intention  was 
to  execute  an  immediate  pledge,  with  an  implied  engagement  to 
do  all  that  might  be  necessary  to  render  the  pledge  effectual  fbr  \ 

its  purpose.     But  here  there  was  no  intention  to  put  the  deeds 
into  pledge ;  that  was  not  the  thing  which  the  parties  had  in 
contemplation.  12  Yes.  200.   So  in  the  late  case  of  Hooper,  Ex^ 
parte,  the  reason  why  Lord  Eldon  refused  a  mortgagee  liberty  to  , 

treat  the  deposit  of  a  deed  of  conveyance  as  an  equitable  mort- 
gage, was  because  the  contract  under  which  he  held  such 
deed  was  a  contract  for  conveyance  only,  and  not  for  deposit. . 
1  Meriv.  9.   It  has  likewise  been  holden  at  law,  that  if  a  policy. 
YoL.  IL  T  T 


of  insiiyajiOd  u  kft  in  thd  liaiidd  of  an  agent,  nardy  for  sofiii 
cuBtody,  though  he  advanced  money  to  the  assured  without  any 
other  security  than  the  policy^  the  agent  aoqidres  no  general 
lien  on  the  instrument  for  such  advances ;  sed  aUter  if  left  with 
him  as  a  security  generally.  Muir  v.  Fleming,  1  Dow*  &  Ry« 
N.  P.  Ca*  29.  See  also  this  doctrine  acquiesced  id  by 
Ld.  C.  B.  Richards,  6  Price,  46& 


Deeds  ieUvered  Thus  fkr  an  unbrokto  chMi  can  be  traced,  but  the  next 
^qm^morf-  <^^  preseuta  us  wiA  a  disjointed  link:— A.  claiming  a  hen 
^i^^ir^  by  deposit  of  title-deeds,  presented  a  petition  for  sale  of  the 
<MM.  preaiseB.    It  appeared  in  evidence  that  tiie  deeds  had  been 

ddivered  to  him,  not  as  a  security,  but  ki  order  that  a  legal 
mortgage  might  be  prepared  i  and  that  cireumstano^  was  relied 
on  by  the  assignees  in  bankruptcy  as  an  objection*  The 
Lord  Chancellor,  however,  over-ruled  the  objection,  and 
ordered  a  sale,  observing,  that  the  principle  of  equitable  mort- 
gages  was,  that  the  deposit  of  deeds  was  evidence  of  an 
agreement ;  and  if  they  were  deposited  for  the  express  purpose 
of  preparing  a  legal  security,  he  asked,  was  not  that  stranger 
than  an  impUed  intention  ?  Certainly  it  was,  and  that  objection 
suggested  itself  to  Sir  William  Grrant,  in  Narris  v.  WUkingan, 
but  his  Honor  felt  himself  bound  by  authority,  though  it  did 
appear  inconsistent  with  reason.  Bruce,  Ex  parte,  1  Rose, 
3T4.  The  deeds,  in  this  case,  were  delivered  to  the  creditor 
himself,  and  not  to  a  third  person ;  so  they  were  in  Bulteel, 
Ex  parte,  but  the  decision  was  different*  There  cannot  pos« 
slbly  be  a  reasonable,  distinction  on  the  trivial  circumstance  to 
whom  the  deeds  are  delivered. 

Agreement  to        It  {g  necessary  to  add,    that  the  case  of  Edge  v.  Wot* 

mmke  mortgage  ^  ^ 

proved  by  parol,  thington  is  to  be  fouud  in  the  books,  (1  Cox,  311)  which  ap* 
u  prepare  peaTs  to  oouidde  with  Bruce^  Ex  parte.  The  case  was  this  t-^ 
crMi«  MOtMe  ^^^  plaintiff  being  entitled  to  a  share  of  personal  estate,  ap- 
depodt.  plied  to  the  executor  lor  payment  of  what  was  coming  due ; 

he  paid  a  part,  and  being  pressed  for  the  residue,  o&red  & 
security  on  his  real  estate.  C,  an  attorney,  then  attended 
hhtt  on  behatf  of  tiie  plaintiff,  and  the  eseeutor  agreed  with  C« 
to  give  the  {dainttfT  a  mortgage  on  a  house  In  Mancheiiter,  and 
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]>ro  mised  to  send  the  tid^-deeds  to  C«,  wlikh  b^  did  d^cotd^ 
iDgly.  The  mortgage  ^ras  ptepaied,  but  before  it  waa  executed  . 
the  executor  becatkie  baiiktupt^  whereupon  his  assignees  pes- 
nessed  themselyes  of  the  house  in  question.  The  plaintiff 
daiming  to  be  mortgagee  of  this  house^  filed  a  bill  for  fore* 
olosure  In  the  usual  way.  Sir  Lloyd  Kenyon^  M.  R«,  after 
lamenting  that  the  strict  line  of  the  statute  had  ever  been 
departed  firom,  said,  that  it  had  been  supposed  the  present 
case  fell  short  of  the  decided  cases,  but  it  seemed  to  him  to 
be  stronger.  The  circumstance  of  the  deeds  being  deposited^ 
left  it  to  the  court  to  infer  an  agreement,  or  to  admit  parol 
evidence  of  the  actual  agreement.  Here  t/w  parol  evidence 
proved  the  actual  agreements  C.  had  from  time  to  time,  ap« 
plied  for  a  mortgage,  and  ultimately  his  proposal  was  acceded 
to ;  and  the  creditor  promised  to  make  a  mortgage,  and  to  send 
the  deeds  to  the  attorney  for  that  purpose.  When  the  deeds 
were  sent  the  agreement  was  so  fu*  performed ;  and  the  deeds 
eould  not  be  obtained  back,  but  op  payment  of  the  money. 
The  Master  of  the  Rolls  therefore  thought  that  this  was  a  case 
out  of  the  statute^  the  deposit  of  the  deeds  being  such  a  cir- 
cumstance of  performance  of  the  agreement,  that  a  court  of 
equity  must  decree  il  to  be  carried  into  execution,  and  declared 
ikat  the  transaction  between  the  attorney  and  executor 
amounled  to  a  valid  agreement  to  execute  a  mortgage* 
ICox,  21 L 

In  these  cases  it  is  easy  to.  discover  a  want  of  due  attention  Two  prec§ding 
to  •  the  distinction  between  a  depositj  as  an  immediate  pledge  ^T*  ^'"*'^*' 
of  the  very  deeds,  and  a  delivery  of  fshem  in  conformity  to  an 
agreement,  which  being  supported  by  parol  onIy»  is  not  bind* 
ing,  though  it  be  partly  performed ;  and  there  is  a  very  essen- 
tial and  palpable  difference  between  a  deposit,  in  the  present 
acceptation  of  that  word,  and  an  agreement  accompanied  with 
a  delivery  of  deeds  in  part  performance,  in  which  latter  in^ 
stance,  the  previous  agreement  explains  the  purpose  for  which 
the  deeds  were  delivered,  and  rebuts  the  presumed  contract 
which  would  otherwise  arise,  that  the  deeds  were  handed  over 
wMi  a  view  to  a  preiSent  security.  A  reasonable  doubt  there^ 
ioif0  may,  it  ia  respectfully  submitted,  be  entertained  of  the 
authority  of  the  two  preceding  determinations. 

TT« 
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Depmt  MtUeA     &.  The  depOBit  of  an  original  lease  creates  sucb  a  lien  on ' 
Uvery  to  prg^   the  land  as  is  noticed  in  a  court  of  law.  Hawkins  v.  Rams- 
^!^u     boiham,  4  Campb.  121.    S.  C.    1  Price,    138.    But  mere  in- 
«o  Uen  there,     atructions  for  an  assignment  will  not,  in  a  court  of  law,  add 

to  the  value  of  the  deposit,  as  appears  by  Hankey  v.  Vernon^ 
where  the  court  of  King's  Bench  thought,  that  as  to  the  value 
of  the  deposits,  the  facts  proved  at  the  trial,  namely,  the 
instructions  for  the  assignment  previous  to  the  act  of  bank-' 
fuptcy,  were  not  sufficient  to  give  the  bankers  a  lien  on  the 
ships.  2  Cox,  13. 

Depofii  of  tfn-  A  person,  having  the  custody  of  the  title-deeds  of  A.  and 
w^ha^  acting  under  a  power  of  attorney  from  A.  which  did  not  give. 
Uen  efier  oipp-  any  authority  with  respect  to  his  real  estates,  deposited  the  title- 

iwtiy  0Md  as  to  '       r 

eMenee  4       deeds  and  contracted  that  a  mortgage  should  be  executed  by  A. 

*^'^*^*  to  secure  the  repayment  of  money  advanced  to  his  agents  and 

applied  to  the  purposes  of  a  partnership  in  whidi  he  was  con* 
cemed: — The  question  was,  what  should  amount  on  the  part  of 
A.  to  a  subsequent  adoption  and  ratification  of  this  transaction. 
The  defendant.  Mannings,  previous  to  his  departure  for  India^ 
on  some  mercantile  speculations,  executed  a  power  of  attorney, 
constituting  his  wife,  together  with  B.  and  R.  his  attomies,  and 
authorising  them  to  act  for  him  as  such  in  a  great  variety  of 
matters    specified    in  the  power.      Mannings  was  owner  of 
certain  real  estates  in  Essex,  the  title-deeds  of  which  were 
left  in  the  custody  of  his  wife.    R.  one  of  the  three  persons 
named  in  the  power  of  attorney,  was  a  partner  of  Mannings, 
and  ako  a  director  and  trustee  of  the  Hope  Insurance  Com- 
pany.    During  his  absence,   it  was   thought  desirable,  that 
money  should    be   raised  by  the  mortgage  of  the  estate  of 
Mannings,  and  it  was  imagined  that  under  the  power  of  attor- 
ney Mrs.  Mannings  together  with  B.  andR.,  had  authority  Uy 
make  such  a  mortgage.     An  application  was  accordingly  made 
to   the  Hope  Insurance  Company,   who  agreed  to  advance. 
12,000/.  upon  the  security  of  the  Essex  j^operty.    The  money 
was   advanced.     Mrs.  Mannings  deposited  the  title-deeds  of 
her  husband's  estate  with  the  Company,  and  she,  with  the  two 
persons   joined  with  her   in  the   power,    covenanted     that 
Mannings  should,  upon  his  return  to  England,  execute  a. legal, 
mortgage.  ,  ..  . 
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.'  Infonnation  of  this  proceeding  was  communicated  to  Man- 
nings while  in  India ;  he  was  dissatisfied  with  it,  and^  in  his  letters 
to  his  wife,  blamed  her  for  havings  under  any  circumstances, 
consented  to  part  with  the  title-deeds  of  his  estate.  He  had 
given  her  express  injunctions  to  the  contrary*  None  of  the 
parties^  however,  were  aware,  that  there  was  any  legal  objec- 
tion to  the  validity  of  what  had  been  done.  The  mortgage 
deeds  which  were  sent  out  to  him  for  execution  did  not  reach 
liim ;  they  were  never  executed*  Mannings,  upon  his  return 
to  England,  found  himself  involved  in  temporary  pecuniary 
embarrassments ;  and  entered  into  a  negotiation  with  the  Hope 
Insurance  Company  for  a  farther  loan.  In  the  course  of  the 
negotiation  he  wrote  a  letter,  addressed  to  the  directors  of  the 
Company,  in  which  were  the  following  words :  ^  Being  desirous 
to  raise  a  sum  of  money  to  discharge  some  engagements 
entered  into  by  myself  and  others,  I  propose  to  borrow  firom 
your  honorable  Company  a  sum  of  60002^  to  be  secured  on 
iny  Essex  property,  which  you  now  hold^  in  addition  to  the 
sum  of  12,000/.  already  advanced  by  your  honorable  Company^ 
and  secured  thereon."  The  negotiation  was  ineffectual :  the 
Company  would  make  no  further  advances.  Mannings  then  in- . 
sisted  that  the  Company  had  no  security  on  his  Essex  estate; 
for  the  power  of  attorney  did  not  extend  to  the  mortgage  of 
his  estates,  and  therefore  the  alleged  mortgage  was,  as  to  him, 
totally  inoperative.  The  legal  interest  was  in  him,  and  the 
Hope  Insurance  Company  having  lent  their  money  on  an  in- 
valid power  of  attorney,  had  no  equity  to  entitle  them  to  call 
upon  him  for  a  conveyance. 

Vice  Chancellor  : — ^This  case  lies  within  a  very  narrow 
compass.  Under  the  power  of  attorney,  Mrs.  Mannings,  and 
the  two  gentlemen  who  acted  with  her,  had,  I  am  inclined  to 
think,  no  authority  to  execute  a  mortgage  of  the  estate  in 
question.  But  the  question  now  is,  not  whether  their  act 
bound  the  defendant  originally,  but  whether  the  defendant, 
being  acquainted  with  the  tact  that  they  had  taken  upon  them-  • 
wives  to  pledge  his  estate,  has  not,  with  a  full  knowledge  of  all 
the  circumstances,  ratified  and  approved  their  act.  The  letter 
which  has  been  read,  and  which  is  admitted  in  the  answer,  re^ 
jQOves  all  doubj;»    In  it  he  expressly  states  that  the  Company 
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hold  his  Essex  estate,  and  that  the  vom  of  12fiO0L  advanced 
by  them  is  secured  on  it*  This  is  clear  proof  that  he  did 
adopt  the  act  o£  the  persons  whom  he  had  constituted  his 
attornies.  Tiie  consequence  is,  that  the  Hope  Company  are 
equitable  mortgagees,  and  that  a  receiver  must  be  appointed* 
Hope  Insurance  Company  v.  Mannings,  MS.  V.  C.  18th  Dea 
1822. 

EquiiaUemorh  Second.  It  was  proposed  to  inquire  whether  the  dehvery  of 
^0»pyi/'^^  copies  of  court  roll  will  create  any  lien  on  the  lands*  In  the 
roUff.  Q||}y  ^1^^  Q^  ^{^  subject,  it  was  contended  that  copies  of  court 

rolls  were  not  title-deeds,  but  mere  abstracts,  and  might  be 
had  from  the  steward  of  the  manor  by  applying  for  them,  so 
that  two  or  more  persons  might  claim  an  equitable  lien  in  re- 
spect of  the  same  estate.  But  Lord  Eldon  could  not  distin-* 
guish  the  cases,  and  permitted  the  depositary  of  the  copies  to 
take  an  order  for  sale,  subject  to  an  inquiry  as  to  the  amount 
of  his  debt  Warner,  Ex  parte,  1  Rose,  287*  S.  C.  19  Ves. 
202. 

VepoaUwOlco*      Third,    An  eqmtable  mortgage  by  deposit  of  deeds  may  be 
vZJe^^iup'  ^^rtended  to  future  advances  by  implication  [quijere^  or  parol 
jorted  by  etU  agreement,   and  though  the  original  delivery  be  to  secure  a 
VHcvntnuUcted,  sum  of  money  to  a  particular  firm  or  company,  yet,    on  a 
change  of  partners,  the  deposit  may  be  construed  to  embrace 
future  advances  by  the  new  firm,  without  a  re-delivery  of  the 
deeds.    But  in  this  case,  a  mere  understanding  between  the 
parties  will  not  alone  be  sufficient  unless  it  amounts  in  a  fidr 
sense  to  an  agreement.      Kensington^    Ex  parte,   2  Yes.  & 
Bea.  79.    Norman,  Ex  parte,  2  Christ.  B.  L.  121.  2d  edit, 
and  where  title-deeds  are  deposited>^  by  way  of  security  with  a 
firm  upon  a  verbal  agreement,  the  deposit  may  be  extended  by 
a  subsequent  verbal  agreement  for  the  security  of  a  new  sum 
upon  a  change  of  partners.     On  this  occasion,  his  Honor,  the 
Vice  Chancellor  observed,  that  he  was  desirous  of  having  an 
opportunity  of  carefully  examining  all  the  prior  cases  upon  the 
subject,  in  order  that  he  might  be  quite  sure  that  he  was  not 
extending  a  principle  which  is  in  direct  opposition  to  the  wise 
provisions  of  the  statute  of  frauds.    But  there  was  authority 
sufficient  to  support  the  lien  in  the  present  case*    In  ^x  pariet' 
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Kentimgionj   the  Lord  ChanceDor  expresdy  stated,   &at  he 
had  gone  the  length  of  holding,  that  vhere  a  depont  wae 
originaUy  made  for  a  partiealar  purpose,  that  purpose  nught  be 
enbu*ged  by  a  subsequent  parol  agreement :  and  the  effect  of 
the  judgment  m  Ex  parte  KensmgUmy  his  Honor  took  to  be, 
that  an  agreement,  written  or  verbal,  (not  being  by  deed)  may 
be  extended  by  parol.    The  case  before  him  was  plainly  within 
the   doctrine    laid    down    by  the  Jjdftd  Chancellor,   and  the 
petitioners  were  entitled  to  Ihe  usual  order  for  a  sale,  which 
was  made  accordingly.    Uayd,  Ex  parte^  1  Glyn  &  Jam.  S91« 
His  Honor  however,  maitted  to  notice,  and  the  counsel  to  dte 
the  case  of  Sirmge  ¥•  Lee,  8  East,  iiS^,  whence  it  mi^t  have 
been  infisrred,  that  a  deposit  with  A.,  B.,  and  C,  would  noi 
coT^  advanoes  with  A.,  B.,  and  D«,  without  proof  that  it  waa 
made  for  the  benefit  of  all  foture  partners.  But  that  inference 
must  give  way  to  decision.    In  a  subsequent  case,  an  agre^ 
ment  by  way  of  deposit  of  tide-deeds  with  a  firm  of  five,  one 
of  whom  was  a  nominal  partner  only,  was  extended  by  subse- 
quent agreement  to  the  actual  partnership  of  four.  Alexander^ 
Ex  parte t  1  Glyn  &  Jam*  409..  . 

Where  A.  borrowed  4000/.  of  B.  on  the  deposit  of  title-, 
deeds,  and  afterwards  obtained  firom  him  a  further  advance, 
and  tiien  became  bankrupt,  ratifying  however  (after  the  bank- 
ruptey)  the  deposit  aa  weU  for  the  sum  QnginaUy  borrowed 
as  for  the  subsequent  advance,  B,  was  declared  entitled  to  a 
lien  for  the  whole  amount.  Lord  Eldon  observing,  that  as  the 
court  would  infer  from  a  deposit,  that  the  money  then  advanced 
should  be  charged  as  if  there  were  a  written  agreement,  there 
was  no  doubt  that  if  it  were  made  out  on  oath  uncontradicted^ 
additional  advances  might  also  be  charged.    Langit<m,  Ex 
parte,  17  Ves,  237,    S.  C»  1  Rose,  26,    Some  doubt  seetns  to 
have  been  entertained  by  the  Master  of  the  BoUs  on  this  point, 
in  Norrk  v.  Wilkinson,  12  Ves.  198,  and  in  Vandemee  v.  WiUis, 
iSBro.  C.  C.  21,  it  was  held  that  bankers  having  securities  de- 
posited with  them  as  a  pledge  for  a  certain  sum,  should  not  be 
allowed  any  thing  beyond  that  sum,  though  the  depositor  at  his 
death  be  indebted  to  a  larger  amount.    But  tlie  above  is  qqw 
iht  prevalent  opinion  of  the  profession 
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Inquiry  director    If  the  creditor  by  his  bill,  or  in  case  of  "his  debtors  bank^ 

ed  whether  dt"  ,  •      •     •  »■ 

po«i#  win  cover 'Tuptcy,  by  his  petition  and  affidavit,  insist  that  the  deposit  was 
rajwS***^       ?inade  as  a  security  for  future  advances,  as  well  as  for  the  debt 
'.then-  due,  and  the  debtor  by  his  answer  to  the  bill,  or  by  affi^ 
4avit  in  bankruptcy,  deny  the  fact»  the  jcourt  will  direct  an 
inquiry  to  be  made  by  the  Master  or  the  Commissioners,  in 
respect  of  what  debt  the  deposit  was  made*    In  whidi  case 
resort  may  be  had  to  parol  testimony,    Moutdfort^  Ex  parte, 
U  Ves.  606. 
#        »         . 
CoTQUanf.        '.    From  these  cases  it  may  be  collected,  that  if  A^  deposits 
deeds  with  B.  for  safe  custody  and  afterwards  becomes  in** 
^ebted  to  B.  in  a  sum  of  money,  and  nothing  transpires  as  to 
'the  deeds,  B.  will  not  be  at  liberty  to  retain  the  deeds  till  the 
tnoney  be  repaid ;  but  he  will  be  allowed  to  adduce  evidence 
-to  shew  that  it  was  agreed  he  should  so  retain  the  deeds,  or 
his  oath  uncontradicted  will  produce  the  same  effect. 

^t'^exUndMe      ^^  ^  ^^^"^  mortgage  be  made  as  a  security  for  debts  to  be 
by  parol  to  m-  contracted  to  a  stipulated  amount,  that  limit  cannot  be  enlarged 
^  t!L      by  a  parol  agreement.    Norman,  Ex  parte,  2  Christ.  B.  L. 
•121.     So  a  legal  mortgage  cannot  by  parol  be  made  to  em- 
brace future  loans  to  the  same  mortgagor^     Thus,  in  Hooper ^ 
Ex  parte,  2  Rose,  3S8,  there  was  a  legal  mortgage  for  400/*^ 
and  a  further  sum  afterwards  advanced,  for  which  the  mort- 
gagor agreed  to  execute  a  mortgage,  and  in  the  mean  time  the 
additional  siun  was  to  be  considered  as  tacked  to,  and  included 
in,  the  former  security.    The  interest  was  from  time  to  time 
paid  on  both  sums ;  a  further  mortgage  was  not  executed ;  the 
mortgagee  died,  and  the  mortgagor  became  bankrupt.    The 
petitioner,,  who  was  the  executor  of  the  mortgagee,  prayed 
that  the  mortgaged  premises  might  be  sold  and  applied  ii| 
payment  of  both  siuns ;  but  the  petition  was  dismissed,  with 
liberty,  however,  to  file  a  bill.     1  Meriv.  7.     By  Mr.Vesey's 
report  of  the  same  case,  it  appears  that  Lord  Eldon  spoke  as 
follows: — ^^'With  great  deference  to  Lord  Thurlow,  I  repeat^ 
that  the  case^  of  Russell  v.  Russell,  1  Bro.  C.  C.  269,  ought 
not  tO'  have  been  decided  as  it  was.     The  vice  of  that  decision 
is,  that  it  supposes  that-  the  deposit  can  refer  to  nothing,  but 
^  intention  to  subject  the  estate.    To  that  I  do  not  a^^ree.  A 
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deposit  of  title-deeds  maybe  of  considerable  u^e  without  aay  ^jT^^fi*  «/po*- 

rm        -iii-ii  -I  1  session  V  deeds 

such  object     The  nght  to  hold  them,  and  so  to  work  out  lu^  «•  deposit* 
payment,    is  of  great  value;    and  there   are   many  cases  in 
which  that  right  may  be  maintained  against  dll  the  owners  of 
the  estat^.    That  decision^  however,  has  been  repeatedly  fol- 
lowed)  and  it  must  not  now  be  disturbed.    Without  saying 
whether,  in  the  clise  of  a  parol  contract  for  the  sale  of  an 
estate,  paymtot  of  the  whole  price  would  be  a  part  perform- 
ance that  would   support  the  contract;  my  opinion  is>  that^ 
where  the  contract  is  for  a  mortgage  the  advance  of  the  whole 
sum  cannot  have  that  effect,"  and^  ^^  I  say,  confidently,  thai 
there  never  was  a  case,  where  a  man,  having  taken  a  mort^ 
gage,  by  a  legal  conveyance,  was  afterwards  permitted  to  hold 
that  estate  as  farther  charged,  not  by  a  legal  contract,  but  by 
inference  from  the  possession  of  the  deeds.     The  other  cases 
have  gone  far  enough,  indeed  too  Ceut  ;  and  I  will  not  add  to 
their  authority,  where  there  are  circumstances  distinguishing 
the  case  before  me."    The  order  was  consequently  confined  , 
to  the  legal  mortgage.     19  Ves.  480. 

As  to  previous  advances,  if  a  lease  be  deposited  with  a  per-  yo  lien  for 
son  generally,  and  he  afterwards  admit,  to  a  third  party,  that  JJ^^  *  ' 
the  lease  was  so  deposited  for  the  security  of  any  advainces 
which  he  may  subsequently  make,  the  testimony  of  that  third 
person  will  prevent  the  deposit  becoming  a  lien  for  any 
debts  owing  from  the  depositor  to  the  person  having  the 
custody  of  the  lease  at  the  time  of  deposit. 

*  t 

.  A  general  deposit  is  in  itself  evidence  that  it  was  made  for  the 
purpose  of  securing  more ;  that  was  laid  down  by  Lord  Thur- 
low,  upon  the  notion  that  the  deposit  cduld  be  made  for  uq 
other  purpose ;  but  the  tenor  of  all  the  ca:ses  is,  that  that 
doctrine  is  not  to  be  carried  further.  It  has  never  been  heldy 
that  if  deeds  are  carried  to  a  person  for  the  purpose  of  obtain^' 
ing  credit  from  him,  he  has  a  lien  upon  them  for  what  is  due 
to  him  in  respect  of  monies  theretofore  advanced.  The  Lord 
Ghancelloif  therefore  confirmed  a  decree  of  the  Vice  Chancellor  j^ 
declaring  that  the  party  holding  deeds  for  obtaining  credit^ 
imd  no  advances  h^vijig  bee^  psade  on  that  credit,  had  no  Um 
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npon  the  deeds  for  what  was  due  to  hiiii  in  respect  of  inoiiie» 
previously  advanced.     1  Turn.  279. 

Prevkms  If^  bowever^  the  memorandum  accompanying  the  deposit^ 

shew  that  the  lien  was  intended  to  have  a  retrospective  as 
weO  as  a  prospective  operation,  the  previous  advance  will  be 
allowed.    Thus,  in    a   late  case,  Tells,  who  afterwards  be^ 
came   bankrupt,   entered  into  a  bond   for  securing  to   four 
gentlemen  of  the  name  of  Alexander,  and  Spooner,  which 
five  individuals   constituted  a   banking  firm,  all   sums  which 
were,  or  might  thereafter  be,  due  from  him  to  the  bank,  to 
the  extent  of  20002.  and  interest.    On  the  back  of  the  bond 
there  was  an  agreement,  that  the  title-deeds  of  certain  pre^. 
mises,  deposited  with  these  five  persons,  should  be  a  collate-* 
ral  security  with  the  bond.    In  1821,   (Spooner  being  then 
dead,)  Tells  entered  into  a  second  bond  to  the  four  Alexan* 
ders,.  for  securing  to  them  all  sums  due,  or  which  mighty  be^ 
eome  due,  from  him  to  them,  not  exceeding  1000/.  and  inte* 
rest ;  and  upon  this  bond  there  was  an  indorsement,  that  the 
same  title-deeds  were  to  be  a  collateral  security  for  that  swn 
of  1000^  in  addition  to  the  former  bond. 

The  four  Alexanders^  dins  carrying  on  business  at  the  time 
of  TeBs'  boidcmptcy,  claimed  a  lien  on  these  title-deeds  for  the 
amount  of  the  general  balance  due  to  them  from  Tells. 

The  argument  against  their  claim  was  the  following : — The 
bond  to  the  five  is  to  be  considered  as  discharged ;  for  Spooner 
having  died  in  1819,  the  bankrupt  continued  his  dealings  with 
the  four  Alexanders,  and  the  payments  made  by  him  to  them 
were  (on  the  authority  of  Clayicris  c(ue,  1  Meriv.  590,)  to  he 
first  applied  in  discharge  of  the  bond  to  the  five ;  so  that  the 
first  bond  would  be  wholly  satisfied,  and  the  only  claim  of  the 
bankers  will  be  on  the  second  bond.  It  was  not  denied  that  such 
would  be  the  result,  provided  Spooner  had  been  substantially 
a   X>artner;   but  it  was  said,  tiiat   in   truth,  he  was  only  a 
nominal  partner,  and  that  tjierefore  Clajfion*s  ease  had  no  ap« 
plication  here ;  because  the  doctrine  of  tiiat  case  was  founded 
eh  an  equity  to  be  applied  between  ^e  surviving  pmrtoeiSi  an4 
a  deceased  substantial  partner. 
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It  appearefi  to  the  Vioe-Cfaancellorf  that  this  question  did 
not  arise  here.  Tlie  firat  deposit  of  the  title-deeds  could  be 
treated  on^y  as  a  security  collateral  to  the  bond.  The  words 
in  the  first  memorandun,  ^^  which  deeds  I  do  hereby  pledge, 
as  a  eo&ateral  security  for  die  due  payment  of  the  within  obli- 
gation/ shewed  that  the  estate  was  to  be  a  collateral  security 
for  aU  monies  due  from  the  bankrupt  under  the  bimd^  Then 
the  indorsement  on  the  bond  of  1821  stated,  **  tibat  the  deeds 
were  to  be  left  as  a  collateral  security  with  the  Alexanders,  for 
the  payment  of  the  10002.  mentioned  in  die  bond,  in  addition 
to  the  former  bond."  In  other  words,  the  deeds  were  to  be  a 
security  to  the  four  Alexanders  for  advances  to  the  extent  of 
1000/.  and  interest^  in  addition  to  tiieir  being  a  security  to  the 
extent  of  2000/.  for  advances  made,  or  to  be  made,  according 
to  the  intention  of  a  former  obligadon.  Here,  dien,  was  to 
be  found  an  express  agreement,  that  the  four  Alexanders 
should  have  the  benefit  of  this  deposit,  as  well  for  the  sum  of 
SOOOL  as  for  the  sum  of  1000/. ;  and  it  became  unnecesaary 
to  enter  into  the  general  question  which  was  discussed  in  the 
argument.  Alexander,  Ex  parte,  MSS.  April  l^SSth,  I624f, 
et  1  Glyn  &  Jam.  409* 

Fourth.  We  pass  on  to  the  subject  «f  priority,  md  lemaik,!  DejHuU  conMU 
1^,  that  an  equitable  mortgagee  by  deposit,  will  accpdre  Hen  og^UaH 
priority  against  the  crown  for  a  simple^contract  debt  found 
due  by  inquisition  after  the  date  of  due  deposit,  if  die  loan 
advanced  by  the  mortgagee  be  for  an  honest  purpose*  Thus, 
in  Caeberd  v*  Attomey-^General,  6  Price,  411,  the  plaintiff 
lent  Jones  (a  coHaetor  of  taxes,  and  afterwaids  a  defanker,) 
a  sura  of  1000/.  secured  by  bond,  and-  the  deposit  of  deeds. 
The  bond  recited,  that  die  title-deeds  to  the  houses  in  qiies^ 
tion,  had  been  delivered  by  Jones  t»  tbe  plaindflT  by  way  of 
deposit  for  1000/.  and  interest.  The  integrity  of  the  trans-r 
action  Was  odniitted,-^dien  being  no  suggestion  thrown  out 
by  the  evidence,  or  odierwise,  that  the  plaintiff  knew  any 
more  of  Jones*s  situation,  than  any  stranger  ought  b&ve 
known.  One  question  was,  whether  a  deposit  of  deeds  would 
aflfect  die  ciown  ?  It  was  adnntted  by  the  Chief  Baron^ 
(eiting  Kkig  v.  Mainmaringy  %  Price,  €7)  diat  if  diera  had 
%6ta  ^  wat0jmx»  of  an  equity  of  j:edeinption,  it  wmdd  hav« 
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conferred  a  good  title  against  the  crown;  but  very  considerable 
difficulty,  added  his  Lordship,  occurred  from  doctrines  which 
were  to  a  certain  extent  well  setded,  viz.  that  there  could  be 
no  equities  against  the  cro¥m,  and  that  the  crown  could  not^ 
generally  speaking,  be  considered  a  trustee.     If  the  crown 
had  acquired  the  legal  estate,  there  was  no  way  of  obtaining 
it  out  of  the  crown's  hands  for  the  benefit  of  a  person  who 
would  have  been  a  cestui  que  trust;  but  it  was  not  so  in  the 
present  case ;  the  crown  had  no  estate  at  all ;  the  estate  had 
never  passed  over,  it  was  yet  in  medio,  and  it  was  the  money 
only  arising  from  the  sale  of  the  estate  which  in  the  present 
case  was  in  dispute.    Then  the  plaintiff  being  equitable  mort- 
gagee, was  of  course  entitled  to  be  paid  before  the  crown,  if 
his  tide,  in  point  of  time,  were  anterior  to  that  of  the  king. 
jPcMoriocroMm  It  was  in  the  next  place  necessary  to  inquire,  whether  Jones 
l^t^tmd  rt^'  ^^^  *  debtor  to  the  crown  by.simple  contract  or  by  record.     If 
corrf,  ifcu^-      jjg  Yfexe  a  debtor  to  the  crown  of  record,  or  one  of  the  per- 
UgaimniequU"  Bons  described  in  the  13  Eliz.  c.  4.  s.  1,  there  was  no  doubt 

that,  whether  there  were  an  equitable  or  legal  mortgage  on 
his  lands,  it  would  not  have  affected  the  crown ;  for  the  crown 
would  have  a  right,  the  moment  he  became  a  debtor  of  record,' 
or  came  within  the  statute  of  Eliz.,  to  have  seized  his  lands, 
-  although  they  should  have  been  subsequently  mortgaged.    But 

if  he  was  not  a  debtor  on  record,  ^as  he  clearly  was  not,  for 
his  debt  was  never  put  on  record),  nor  had^ven  bond  to  die 
crown,  and  if  he  was  not  within  die  statute  of  E^z.,  dien  he 
was  merely  an  ordinary  simple-contract  debtor,  and  the  crown 
had  no  right  to  the  estate  at  the  time  of  die  equitable  incum* 
brance,  nor  until  he  became  a  debtor  by  record,  which  he  did 
not  until  the  inquisition  was  takeil,  and  that  was  not  till  a  con- 
siderable time  after  the  deposit  was  made ;  and  indeed  it  was 
not  even  alleged,  diat  he  was  a  debtor  of  record  at  that  time. 
Under  these  circumstances  the  decree  should  be  for  the  plain« 
tiff.    6  Price,  477.    S.  C.  at  considerable  lengdi,  Dan.  238. 

EqnUabUmmi'     If,  however,    die  advance  be  for  die  express  purpose  of 
,^eAtoerawny  upholding  a  failing  collector  till  he  becomes  fiurdier  involved^ 

JJbii^!**^   the  court  will  consider  the  loan  as  founded  •  in  fraud,  and  will 

not  lend  its  assistance  to  the  deposit  whereon  it  was  intended 
to  be  secured.    In  JBrofi^/i6>ii'v.  jPavis,  the  court  saidi  the 
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ban  for  which  the  plaintiff  had  a  deposit,  was  an  unjustifiable 
endeavour  to  sustain  the  apparent  credit  of  the  defendant^  a 
sinking*  receiver.  The  evU  consequence  of  which  was,  that 
Davis  was  enabled  to  go  on  as,  a  collector,  and  to  impose  him- 
self on  the  pubUc  as  a  responsible  man,  and  he  continued  to 
involve  the  parish,  who  might  have  been  very  considerably 
reUeved  if  the  extent  had  issued  when  he  first  became  unable 
to  pass  his  accounts ;  but  upheld  by  the  plaintiff,  he  was  en- 
couraged to  plunge  fiirther  in  debt  to  the  crown,  which  but 
for  that  xmdue  assistance  he  could  not  have  done.  The  Barons 
therefore  were  of  opinion  that  the  plwitiff  Could  not  sustain 
his  equitable  mortgage,  and  dismissed  his  bilL   1  Price,  2S3,  4, 

S*.  A  prior  equitable  mortgagee  will  be  preferred  to  a  subse-  EqiMbU  fre- 
quent mortgagee  of  the  legal  estate,  if  the  latter  have  notice  mortgage  wUk 
of  the  former  deposit.     Thus,  in  Birch  v.  Ettames,  2  Anstr.  *^*^*' 
437,  title-deeds  of  an  estate  were  deposited  with  the  plaintiff 
as  a  security  for  his  demand.     The  defendant,  fourteen  years 
afterwards,  upon  the  eve  of  a  bankruptcy  of  the  mortgagor^ 
took  a  mortgage,  antedated  a  month,  to  prevent  the  appear- 
ance of  its  having  been  done  in  expectation  of  the  bankruptcy. 
The  defendant  by  his  answer  admitted,  that  upon  executing 
the  mortgage,  he  inquired  for  the  deeds,  and  was  informed  of 
their  being  in  the  hands  of  the  plaintiff  (as  he  understood)  for 
safe  custody  only.     Lord  C.  B.  Macdonald  observed,  that  the 
presumed  agreement  on  an  equitable  mortgage  by  deposit,  was 
to  be  carried  into  execution  by  the  court  against  the  mortgagor, , 
or  any  claiming  under  him  with  notice,  either  actual  or  con« 
structive,  of  such  deposit.    The  defendant  in  the  present  case^ 
though  he  inquired  for  the  deeds,  cautiously  avoided  asking 
the  reason  of  the  deposit.  The  court  was  therefore  of  opinion, 
that  he  avoided  acting  in  the  usual  way,  on  purpose  to  have  a 
pretence  of  want  of  express  notice,  and  if  this  defence  could 
be  sustained,  no   equitable  title    could  ever  be  made  good 
against  a  subsequent  purchaser.    For  these  reasons  the  de- 
cree was,  that  the  defendant  should  pay  the  demand  of  the 
plaintifi;  or  stand  foreclosed. 

The  preceding  case  raised  a  question,  whether  a  subsequent  Sww,  if  ijjil 
legal  mortgagee,  without  deeds-  and  without  notice,  would  be  wUlmi  mII^ 
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die  retainer  by  the  bankrupt  of  the  lease  and  assignment,  .va» 
a  fraud,  and  should  not  enure  to  the  prejudice  of  his  creditor;- 
and  C.  having  an  equity  only,  could  give  no  better  title  to  the 
assignees.  Meux,  Ex  parte,  1  Gljoi  &  Jam.  116;  confirmed  on 
appeal,  ib.  240. 

It  may  not  be  misplaced  to  observe  here,  that  the  deposit 
of  a  lease  of  land  vi^ill  affect  all  houses  and  buildings  erected 
thereon,  although  in  one  case  it  was  attempted  to  confine  the 
lien  of  the  deposit  to  one  house  erected  on  the  land  at  the 
time  of  the  depr^it.     1  Turn.  276. 

BquUabii  Fffih.  A  transfer  of  the  deposit  may  be  effected  by  delivery,. 

as  well  as  a  deposit  created  in  the  first  instance,  by  handing 
over  the  deeds.  Therefore  where  A.  deposited  with  B.  two 
leases  for  560/.,  and  afterwards  assigned  all  his  estate  and 
effects  to  C.  (a  creditor  to  a  large  amount)  for  his  own  benefit 
and  C.  paid  several  creditors  ten  shillings  in  the  poiuid,  and 
B.  in  full,  receiving  from  him  the  said  two  leases,  and  A.  was 
subsequently  declared  bankrupt,  (the  assignment  to  C.  being 
the  act  of  bankruptcy)  it  was  held,  that  though  that  assignment 
created  no  hen  as  to  C.*s  general  debt,  yet  C.  had  a  lien  to  the 

[  1060  ]  amount  of  B.*s  debt,  by  the  transfer  and  deposit  of  the  leases. 
Smith,  Ex' parte,  IVes.  &  Bea.  518.  So  a  mortgagee  of  the 
legal  estate  may  transfer  the  benefit  of  his  security  to  a  third 
person*  by  delivery  of  the  mortgage  and  bond,  and  such  as^ 
signment  will  be  binding  on  the  assignees  of  a  bankrupt  mort- 
gagor, who  will  be  decreed  to  assign  and  execute  the  sub-mort^ 
gage  contract  accordingly ;  and  notice  to  the  mortgagor  of  this 
equitable  assignment  will  not  be  requisite.  Janes  v.  Gibbons, 
9Ves.  411.  But  the  deposit  of  the  bond  alone  will  not  create 
any  Uen,  for  that,  if  -allowed,  would  be  turning  an  unassignable 
into  an  assignable  instrument.  Cator  v.  Burk^,,  l.Bro.  C.  C. 
434.  The  following  was.  held  a  good  equitable  assignment  of 
a  debt,  though  a  chose  in  action,  and  available  in  equity  against 
the  assignees  in  bankruptcy  of  the  assignor :  ^'  To  F.  Klein,  Esq. 
acting  executor  of  the  late  John  Fish :  Please  to  pay  Messrs.  G. 
and  T.  Alderson,  or  order,  417/.  6s.,  as  part  of  the  amount 
due  to  me  for  plumber's  work  done  for  the  late  John  Fish,. Esq. 
Jane  Row.*'    Alderson,  Ex  parte,  1  M add.  Rep.  53.     Hence 
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it  may  be  inferred,  that  a  draft  for  the  mortgage  money  by  a 
legatee  of  a  mortgagee  on  the  executor,  delivered  to  a  lliird 
person,  would  be  a  good  assignment  in  equity  of  the  mortgage 
debt,  though  not  of  the  pledge  itself.— But  if  a  person  who 
has  title-deeds  lodged  with  him  for  a  particular  purpose,  other 
than  by  way  of  lien,  nuses  money  on  them  by  delivering  them 
over,  the  mortgage  will  not  be  good,  and  the  mortgagee  will 
be  ordered  to  deliver  them  up  to  the  right  owner,  for  it  was 
his  own  fault  that  he  took  the  deeds  without  inquiring  into  the 
title.    Jackson  v.  Butler,  2  Atk.  306. 

The  equitable  mortgagee  having  no  estate  in  the  land,  can-  iumediei4 
not  obtain  possession  of  the  estate  over  which  he  has  a  lien 
by  means  of  an  ejectment;  nor  can  he,  it  is  assumed,  file  a 
bill  to  foreclose,  as,  on  failure  of  payment  by  the  mortgagor, 
it  is  not  fixed  what  estate  he  is  to  have  in  the  premises,  and 
nothing  can  be  inferred  to  the  contrary  from  the  Lord  Chan-  # 

cellor's  observations  in  Cawthamey  Ex  parte,  1  Glyn  &  Jam. 
343.  His  remedy  is  by  bill  in  equity  for  the  establishment  of 
his  lien,  and  he  may  also  pray  a  sale,  which  in  several  in- 
stances has  been  decreed,  if  the  mortgagor  neglects  to  pay 
the  principal,  interest,  and  cosls,  on  a  given  day. 

Sixth.  It  is  settled,  that  Lord  Loughborough's  general  Of  equUMe 
order  in  bankruptcy,  (4  Bro.  C.  C.  548)  does  not  apply  to  otion  for  aaU 
equitable  mortgages.  Payler,  Ex  parte,  16  Ves.  434.  Top-  ^*««*«P^- 
fiam.  Ex  parte,  1  Madd.  Rep.  38.  The  consequence  is,  that 
in  the  instance  of  an  equitable  mortgage,  a  different  mode  of 
proceeding  is  adopted  in  bankruptcy  than  is  used  in  other 
cases.  The  creditor  applies  by  petition  to  the  Court  of  Chan- 
cery for  a  sale  of  the  premises  in  the  first  instance,  and  that 
he  might  be  permitted  to  come  in  under  the  commission  for 
the  deficiency.  This  petition  he  may  present  without  having 
previously  proved  his  debt.  Jennings,  Ex  parte,  1  Madd. 
331 ;  but  the  court  will  decide  on  the  validity  of  his  claini, 
and  that  decision  will  be  conclusive  on  the  commissioners, 
S.  C.  on  appeal,  2  Swanst.  360.  Prior  to  Lord  Rosslyh's 
order,  March  8th,  1794,  (4  Bro.  C.  C.  518,)  the  cburse  with 
legal  mortgages  was  the  same  which  is  now  observed  with 
equitable  mortgages;   each    person    claiming    as  mortgagee. 
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a])plied  in  the  first  iii8(an«e  to  Aie  greatt  seal.  The  neeeMitf 
of  an  application  to  this  quarter^  arose  from  1lie  nature  of  the 
transactioti ;  for .  if  the  mortgagee  went  in  the  'first  instance 
before  llie  oonunission^!^,  they  might  hideed  take  an  accoont 
of  what  was  diie^  hut  could  make  no  arrangement  for  pay- 
ment by  sale  of  the  estate.  The  great  seal  seems  iiot  originaHy 
to  have  entrusted  the  commissioners  with  transactions  of  that 
kind.  TheyiMurse  was  so  constant,  that  Lord  Rosslyn  thought 
himself  authorised  to  pronounce  a  general  order,  ^ich,  of 
necessity,  imposed  on  the  commissioners  the  duty  of  exmnhffiig 
questions  which  had  formerly  been  examined  by  the  great  seaL 
Lord  Rosslyn  did  not  include  in  that  order  equitable  mort- 
gages. Ex  parte  Payter,  16  Ves.  434 ;  they  are  oliyects  oF 
more  difficult  consideration.  The  question,  whether  a  writing 
or  agreement  operates  as  a  mortgage,  is  not  so  easy  as,  whether 
a  mortgage-deed  is  a  mortgage.  But,  as  before  that  order, 
the  claim  of  a  legal  mortgagee  might  have  been  opposed,  on 
the  ground  that  the  consideration  was  usurious,  and  the  deed 
therefore  a  nullity ;  so,  on  the  petition  of  parties  claiming  as 
equitable  mortgagees,  not  having  the  benefit  of  that  order,  it 
may  be  objected,  that  the  consideration  was  usurious,  and  the 
court  is  competent  to  decide  that  question ;  and  seeing  a  clear 
case  of  vicious  consideration,  is  bound  to  negative  the  claim, 
with  the  power,  in  doubtful  cases,  of  directing  an  issue,  or  by 
special  order,  delegating  the  inquiry  to  the  commissioners. 
Should  the  court  erroneously  decide  in  favor  of  the  mortgage, 
the  error  may  be  rectified  on  re-hearing ;  but  the  jurisdiction 
cannot  be  questioned.  If,  in  the  first  instance,  the  parties 
meet  before  the  court,  on  the  agitation  and  for  the  decision 
of  a  question  involving  the  validity  or  nullity  of  the  mortgage, 
the  commissioners  have  nothing  to  do  with  that  question^ 
except  by  special  order.  When  the  parties  come  into  equity, 
stating  in  answer  to  a  petition  to  go  before  the  commissioners 
to  have  an  estate  subject  to  an  equitaUe  mortgage  sold,  that 
not  merely  on  the  true  construction  it  is  not  an  equitaUe 
mortgage,  but  that  the  consideration  is  not  good,  and  the 
court  decides  that  question,  the  commissioners  are  bound  by 
the  decisipn.  PrimA  facie  if  a  deed  of  mortgage,  for  a  sum 
ascertained,  is  produced,  the  court  takes  that  sum  to  be  due. 
If,  before  the  general  order,  an  objection  that  the   consider- 


^lAm  mm  mwd^m  h^d  bwn  madf  to  ^  peti^^n  pf  i^  kg%l  i'^niioii 
mofts^g^,  aod  the  coxutt  ^  awtaiaed  tbe  oliydctipnf  tb^  (aii&nipicy. 
petitioQ  |^u^t  have  hem  dispi^^ed.;  wd  aq  order  on  the  pe- 
titioii  of  an  equitable  mortgagf^  hea  tba  twie  effect  e^  ^ 
cxrder  on  the  .petitiofi  pf  a  legal  mai40|gee  before  the  gene;ral 
orden  If,  tberdSMte^  a9  in  tbe  Ahp?e  9»m  of  /iwtaii^^i  JE«? 
jMirfe,  we^  1060  a>  tbf  Viee  CbanceOor  deoiclei  thet  tbe  delM: 
k  i|ot  UBuriouuif  tbe  co^mu^«ioner8  i;ennot  ^tatie  tb^t  ques- 
.Ijoni  if  the  piartieft  ai^  dissatifl^ed  with  the  declaionj  tbeir 
cpome  ia  tp  preaent  a  pettiipn  to  tbe  liord  CbamtUpr  (P 
diqplaee  that  order.   ^  8wan9t.  369* 

A  petition^  however,  aeenM  to  be  a  wrong  mode  of  vw^ 
.eeeding,  where  there  is  a  aubsaquent  piircbaaer  iv^  mortgagee 
and  he  objeeta  to  die  sale.  In  duut  ca^e  a  bill  ia  the  proper 
vemedy.  Tapiam,  E^parU,  ant»>  lOdOn.  In  deciding  on  ap 
equitable  mortgage,  the  validity  of  the  debt  will  of  course  be 
-cpnsid^iiedy  and  every  dbrenmstance  weired  which  maj  be 
adduced  to  impeach  it»  But  the  validity  of  an  equitably 
mortgage  is  never  referred  to  the  c<;Miinileration  of  the  com* 
missioners*  The  court  decides  unequivocally  on  that;  and 
having  decided  that,  it  will,  if  nepessaryi  refer  it  to  the  com- 
mififiioners  to  ascertain  the  amount  of  what  is  due  upon  such 
mortgage,  thai  being  a  matter  of  aceouiit.  If  the  court  con- 
sideni  a  aecurity  to  be  good,  and  directs  the  commissioners  to 
take  an  account  of  what  is  due  of)  such  security,  they  can^ 
not  examine  and  undo  its  decision,  but  have  only  to  consider, 
as  a  matter  of  figures,  what  is  due.  Jennings^  Ex  parfe^ 
1  Madd.  Rep.  Sd6.  To  assist  them  in  this,  they  may  call  the 
equitable  mort;g8gee,  and  examine  him  as  to  the  principal  and 
interest  4ue.  %  Christ.  B.  L.  323.  See  further,  post,  p.  1081  a. 
It  is  also  observablej  that  an  equitable  mortgagee  of  property 
faeloQginig  to  a  banbrupt,  who  has  written  evidence  of  the 
mortgage,  as  well  as  a  deposit  of  the  deeds,  will  be  allowed 
the  coats  of  his  petition  for  the  sale  of  the  premises,  though 
the  petitioner  further  prays  that  he  may  be  at  liberty  to  be 
a  bidder  at  the  sale.  Ex  parte  Jackman^  in  the  Mcdter  of 
Kmgi  MS.  V.  C.  Nov.  1833.  In  some  cases  it  has  been  con- 
mdered  that  the  fact  of  non-conveyance  makes  the  case  of 
equitable  lien  much  strcmger,  yet,  on.  the  other  hand,  the  ex- 
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ecution  of  the.  conveyance  and  delivery  of  possession  har^ 
been  argued  to  be  a  waiver  of  the  lien.  Powell  v.  Hindes, 
Amb.  7»t.     Smith  v.  Hibbard,  2  Dick.  790.     In  Gyde,  Ex 

m 

parte,  a  contract  was  entered  into  for  the  sale  of  land  for 
1500  guineas,  with  interest,  till  paid ;  by  force  of  such  con- 
tract, the  purchafie-money.  became,  in  equity,  the  property  of 
the  vendor,  and  the  premises  the  property  of  the  purchaser ; 
there  was  no  conveyance  executed.  His  Honor,  the  Vice- 
(Thancellor,  was  of  opinion,  that  the  vendor,  having  both  the 
legal  and  the  equitable  title  in  himself,  could  not  pray  a  sale 
as  an  equitable  mortgagee,  his  remedy  being  by  bill,  and  dis- 
missed a  petition  to  that  effect,  under  the  general  order  in 
bankruptcy,  with  costs ;  but  the  Lord  Chancellor,  on  appeal, 
discharged  this  order,  and  made  the  usual  decree  for  an  ac- 
count of  what  was  due  to  the  petitioner  (the  vendor),  and  a 
sale  of  the  premises,  and  payment  of  any  surplus  to  the  as- 
signees, on  payment  of  any  deficiency.  The  costs  of  the 
petition  of  appeal  were  ordered  to  be  paid  out  of  the  bank- 
rupt's estate  to  the  petitioner,  who  had  paid  the  costs  of  the 
original  petition.     Gyde,  Ex  parte,  1  Glyn  &  Jam.  323. 

LeoMe  net  to  be  If  a  deposit  be  made  out  by  clear  admissible  evidence 
^^u^efJT  yli  against  the  bankrupt  himself,  it  will  be  binding  on  his  assig- 

a!^nu  «&r-  ^^^'  ^^  ^^'  ^^'  Thus,  where  an  equitable  mortgagee  by 
««M.  deposit  applied  for  an  order  to  sell  the  premises,  and  that  he 

might  prove  for  the  residue  of  his  debt.  It  was  objected  oh 
the  part  of  the  assignees,  that  the  deposit  was  good  for  no- 
thing, inasmuch  as  the  lease  contained  a  covenant  agsdhst  as- 
signing without  licence  firom  the  lessor ;  and  no  such  licence 
had  been  obtained.  The  Lord  Chancellor  however  over-ruled 
the  objection,  for  that  the  lessor  might  perhaps  waive  the  for- 
feiture, and  the  petitioner  had  a  right  as  against  the  assigiiees 
to  avail  himself  of  the  advantage  which  he  had  obtained  by 
possession  of  the  lease.  Baglehole,  Ex  parte,  1  Rose,  ASiZ. 
See  similar  determinations  in  Doe  v.  Bevan,  3  M.  &  S.  353^^; 
and  Sherman,  Ex  parte,  1  Buck.  B.  C.  46S. 

Eq}iiiahu  mort*  Where  an  equitable  mortgagee,  by  possession  of  title-deeds, 
^l^d€ed9,  *Jmt  delivered  the  same  up  to  a  purchaser  (who  was  the  assignee  of 
«t^rtfdo/<ifff,  iijjg  bankrupt  mortgagor),  on  receipt  of  all  the  money  arising 
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.  from  the  Bale/  which  was  not  sufficient  to  satisfy  his  debt,  it 
was  held,  first,  that  the  assignee  and  purchaser  having  re- 
sold the  premises  at  a  profit  of  500/.  the  same  was  to  be 
carried  to  the  bankrupt's  account  as  part  of  the  produce  of 
his  estate;  and,  secondly,  that  the  equitable  moiligagee  had 
not,  by  giving  up  the  deeds,  deprived  himself  of  his  lien  for 
the  deficiency,  which  he  was  entitled  to  be  paid  in  full;  in 
preference  to'  the  other  creditors*  Morgan^  Ex  parte,  l^Yes.  6.  [  1061  ] 
That  an  assignee  purchasmg  the  trust-estate  becomes  re- 
sponsible for  any  profit  he  may  obtain  by  it ;  see  Lacey,  Ex 
parte,  6  Ves.  625;  and  Grant  \.  MtOf,  2  Yes.  &  Bea.  806. 


An  act  of  bankruptcy  between  the  time  of  the  original  Prm  met  tf 
deposit,  and  a  transfer  of  such  deposit,  will  vitiate  the  assigi^  ^^^  tnm^. 
ment,  if  the  mortgagor  be  a  party  and  enter  into  a  new  col- 
lateral security  to  the  transferee.  Thus,  where  A.  deposited 
with  B.  the  lease  of  the  premises  in  question,  and  afterward^ 
applied  to  C.  to  pay  off  B/s  debts,  which  C.  agreed  to'  do^ 
and  on  80th  of  January,  1810,  went  with  C.  to  B.,  whose  debt 
C.  paid,  and  received  the  lease.  On  the  same  day,  A.  exe- 
cuted a  warrant  of  attorney,  with  a  defeasance,  reciting,  .that 
C.  had  [lent  him  1200/.,  and  that  he  had  deposited  with  C.  the 
lease  of  his  premises  as  a  security.  A  commission  of  bank- 
ruptcy issued  against  A.  in  August,  1810,  on  an  act  com- 
mitted the  10th  of  January  preceding.  Lord  Eldon  said,  the 
question  was,  whether  B.  was  to  be  considered  as  the  agent 
of  the  bankrupt,  and  C.  as  dealing  with  him  for  an  assigptn^nt 
of  his  security.  The  justice, of  the  case  certainly  pointed  to 
'  that,  but  there  was  no  doctrine  to  be  more  carefuUy  watched 
than  that  of  lien  on  deposits.  C.  had  unfortunately  taken  a 
deposit  from  A.  instead  of  an  assignment  firom  B.  Could  then 
the  rights  of  C.  be  carried  fiirther  on  a  deposit  of  deeds  than 
on  an  actual  mortgage  ?  Suppose  a  mortgage,  and  no  person 
a  party  to  it  but  the  bankrupt,  could  his  lender  have  claimed 
to  have  been  in  a  better  situation,  and  could  he  take  his  de- 
posit (against  the  recital  in  the  defeasance)  otherwise  than  on 
a  mortgage  ? — On  these  questions  C.*s  petition  was  dismissed, 
without  prejudice  however  to  bis  bringing  a  bill.  Combe,  Ex  ' 
parte,  17  Ves.  369. 
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Ugaifproiea'  If  an  ^qultftble  mortgaged  ptocuxe  from  ku  boimiit^r  a 
mmig9ge.  '  fegd  mortgage,  and  before  Ae  expiration  of  two  mondui 
bedotn^  bankrupt  or  abscohd,  wbereby  the  canveyflcnoe  is 
fetiAetei  defeasible ;  yet  the  mortgage  cannot  be  impeadied ; 
for  ^though  the  tegal  act  were  done  in  eontemplation  of 
banktuptcy,  it  is  protected  by  the  previous  equitable  title; 
being  only  effect  given  to  a  tide  created  not  in  contemplaticm 
of  bankruptcy,  and,  except  in  form,  complete  by  die  deposit.** 
Hiem  v.  BtUl,  13  Yes.  1 14. 

iiidfMct  He-       Where  A.  depomted  with  B«  the  mumments  of  his  tide  to 
JJ*2J2«fIw««r  ^^^^^^o^d  premises  at  Brighton,  as  a  security  for  a  debt,  and 

gave  Urn  power  to  sell  the  premises  in  case  of  defkult  of  pay- 
ment, itfid  B»  assigned  to  C.  for  a  balance  of  account,  and  A. 
becoming  bar^knipt,  C.  applied  for  liberty  to  sell,  which  was 
panted  and  effbcted  before  the  Deputy  B.emembrancer ;  it 
iras  bek),  that  the  asdgnees  in  bankruptcy  of  die  borrower 
were  neeessttry  parties  to  the  conveyance  to  the  purchaser,  to 
embrasee  any  equity  of  redemption  diat  might  be  temain&ig  m 
diem.  Himkim  y.  Bamboitam,  1  PHce,  188.  S.  C.  4Campb. 

CMt.  LAsifyy  an  equitable  mortgagee  wiB  be  allowed  the  costs 

at  his  petition  for  sale,  provided  some  agreement  in  writing 
aocompanies  tile  deposit,  but  not  otherwise.  TVew,  Ex  paitle'^ 
8  Madd.  878.  Bnghim»,  Ex  parte,  1  Swmst  8.  S.  C.  1  Buck. 
B.  C.  14«.  The  rtde  was  formerly  different^  as  appears  by 
Gatiuii^  Ex  parte,  H  Rose,  78.  Heme,  Exparte,  1  Madd. 
Rep.  OeS,  andiffiM.  2  ibid.  281 ;  but  die  above  statement  is 
aupported  hy  Stke^,  Ex  parte,  IBuck.  840;  and  VauxhaM 
Bridge  Cempfmy,  Exparte,  Glyn  &  Jam.  Rep.  101,  in  which 
bitter  case  it  was  held,  that  die  general  rule  of  givmg  costs 
out  of  die  proceeds  of  the  sale,  where  there  is  a  written  docu- 
ment will  prevail  though  the  written  instrument  may  require 
die  aid  of  parol  testimony  to  explain  ft. 


In  a  late  case  it  was  holden,   dutt  an  attorney  has  a 

upon   papers    belonging   to   a  bankrupt,    not    only  for  his 
bill  for   business  done,    but  for  the   costs  of  m   m^&xm 
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brought  against  die  bankrupt  subsequently  to  the  issuing 
of  the  eommifision  to  recover  the  amount  of  bis  bill>  It 
was  contended,  that  the  assignees  were  not  liable  for  any 
debt  incurred  by  the  bankrupt  subsequently  to  the  is3uing 
of  the  commission,  and  that  the  right  of  acquiring  the  Uea 
as  against  the  bankrupt  ended  at  the  time  when  the  commis- 
sion issued.  But  Abbbtt,  C.  J.  thought  the  solicitor  had  the 
same  right  of  lien  against  the  assignees  as  he  had  against 
the  bankrupt ;  and  per  Bayley,  J.  Suppose  a  mo^agor  to 
have  become  a  bankrupt,  and  the  mortgagee  to  have  brought 
an  ejectment  to  recover  possession  of  the  preoEoseSi  could  the 
assignees  of  the  bankrupt  redeem  without  paying  the  costs 
of  the  ejectment  Lamberi  v.  BuckmaHer,  2  Bam.  &  Cress* 
616.  When  a  claim  is  attended  with  nicety,  ov  involved  in 
much  doubt,  the  court  will  not  decide  upon  petition^  but 
will  require  a  bill  to  be  filed:  because  a  difficult  question 
ought  not  to  be  determined  in  a  shape  which  will  not  allow 
either  party  the  benefit  of  an  appeal  to  the  House  of  Lords* 
But  costs  will  not  be  given  to  an  equitable  mortgagee  who 
seeks  by  bill  what  might  have  been  obtained  upon  petition* 
If  an  equitable  mortgagee  might  in  all  cases  file  a  bill  to 
establish  his  equitable  lien,  bills  only  would  be  filed,  and 
the  simpler  and  cheaper  mode  of  proceeding  by  petition 
would  be  rarely  adopted.  Per  V.  C.  in  Suari  v.  Touhmn, 
MS.  V.  C.  9th  Nov.  1822,  et  vide  ante,  1049  b.—Note^  that 
if  a  broker  having  a  lien  on  a  policy  of  insurance,  part  with 
it,  his  lien  revives  on  repossession.  Levy  v.  Barnard^  8  Taunt* 
149. 

It  merely  remains  to  add,  that  a  depositary  of  deeds  will  be  DeposUanf 
responsible  for  gross  neglect  only;  or,  in  other  words,  (or  a.  ^  gafJTJl  ^e 
violation  of  good  fedth,   and  that  for  any  casualty  that  may '^^'^  *"  •**^' 
befal  the  deeds.    Harg.  Co.  Litt.  89  a.  n.  (g).    The  notion  of 
my  Lord  Coke,  "  that  to  keep,  and  to  keep  safely,  are  one 
and  the  same  thing,"  (Co.  Litt.  89  a.)  was  denied  to  be  law  by 
the  whole  court  in  Coggs  v.  Bernard^  2  Lord  Raym.  918.    l^ 
with  a  deposit  of  deeds  there  be  no  stipulation  as  to  the  degree 
of  care,  the  pawnee  will  be  answerable  for  ordinary  neglect 
only ;  but  all  bdlees  become  responsible  for  losses  by  casualty 
pr  violence,  after  thei;^  refusal  to  return  the  things  bailed^  on 
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a  lawful  demand.  Jones  on  Bailm.  43.  \9X)*  And  the.  rules 
respecting  the  production  of  deeds. handed  over  to  a  legal 
mortgagee,  (see  ante,  p.  633^  635)*  apply  equally  to  the 
deposit  of  them  by  way'  of  security  or  collateral  eecupty. 
Scklencker  y*  Moxjfi  3  Barn.  &Cfess.  792.  . 

•  •  • 

[  1062  ]     '^  Section  II. 

■>•  •  . 

'  Vendor's  Lien  far  the  Purchc^e-money  unpaid* 

witkMamU^'  '^^ ^^'  *® written  receipt  for  the  purchase-money,  usually 
formal  receipt,  indorsed  on  the  conveyance  or  mortgage,  is  conclusive  evidence 
oMdtdickiimu^  of  the  payment  of  the  money.  Raumtree  r.  Jacob,  2  Taunt, 
«H^««  unih  141^     Brutiow  V.  Eastman,    1  Eep.  N.  P.  C.  172.     {Strutton  v, 

Rastall,  1  T.  R.  366,  contra.)  In  equity  the  rule  is  different* 
.  If  it  be  there  shewn  that  the  vendor  received  not  any  or.  a 
part  only  of  a  consideration,  the  vendee  will  become  a  trustee 
for  the  vendor  for  the  amount  of  the  money  unpaid^  and  the 
vendor  will  have,  by  an  impUed  contract  between  him  and  .the 
vendee,  an  equitable  Hen  on  the  estate  for  the  amount.,  of :  such 
money.  PoUexfen  v.  Moore,  3  Atk.  272,  and  cases  cited,  ante, 
vol.  i.  354,  n.  (P).  If  the  purchaser  become  bankrupt,  the 
vendor  will  be  considered  as  a  mortgagee  for  the  purchase- 
money  unpaid.  Chapman  y.  Turner,  1  Vem.  267.  Lord  Eldon 
disHnguishes  the  lien  by  deposit  of  deeds,  and  the  lien  by 
purchase-money  unpaid  in  the  following  terms: — *^  In  pur-r 
chase,  payment  is  an  essential  part  of  the  contiract* .  In  loan, 
the  contract  is  as  complete,  and  the  relation  of  debtor. and 
creditor  attaches  as  firmly,  whether  there  is  any  security  or 
not*  A  mortgage  or  security  is  merely  an'  incidental  circum- 
stance in  a  transaction  concluded  and  complete  by  the  advance 
of  money*"  Hooper,  Ex  parte,  2  Rose,  328.  S.  C.  1  Meriv.  9. 
The  hen  under  consideration,  also  arises  in  the  case  where  a 
vendee  advances  all  or  a  part  of  the  money  to  thie  vendor,  and 
the  contract  is  broken  off;  the  estate  in  the  hands  of  the  vendor 
then  becomes  charged  with  so  much  of  the  purchase-money  as 
the  vendee  shall  have  paid.  Burgess  v.  Wheate,  IW.  Bl.  150. 
La^on  V.  Mertins,  3  Atk.  4.  And  this  equitable  lien  will  bind 
the  lands  in  the  hands  of  the  party  himself  and  his  heirs,  as 
also  in  the  bands  of  volunteers  midibonAjide  purchasers  wUh 
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notice f  claiming  under  him.  -  Maekreth  v.  Summons,  15  Yes. 
337.;  Walker  v.  Preswick,  2Ves.  622.  EUioty.  Edwards, 
8  Bos..  &  Pul.  188.  Gibbons  v.  BaddM^  2£q.  Ca.  Abr. 
68^. 

•  * 

But  it  will  not  confer  priority  over  a  subsequent  mortgagee 
or  purchaser  without  notice;  nor  over  trustees  for  sale  as  it 
should  seem ;  nor  over  a  mortgagee  who  lends  money  to  com- 
plete the  very  purchase  and  takes  a  legal  mortgage  at  the  same 
time.    Thus,  where  A.  sold  an  estate  to  B.,  who  borrowed 
of  one  Pollard  part  of  the-  purchase^money,-    and  by  deed, 
wherein  they  were  all  three  parties,  the  estate  was  conveyed 
to  Pollard  .in  mortgage,  ^th  an  equity  of  redemption  to  B. ; 
it  was  holden,  in  the  Exchequer,  that  A.  was  not  entitled  to 
be  paid  the  .  sum  of  800/.  part  of  the  purchase-money,  for 
which  he  took  a  bond  at  the  time  from  B.,  and  hissureties, 
in  preference  to  C.  who,  as  part  of  the  original  contract,  and 
with  the  consent  of  the  vendor  advanced  money  on  the  estate 
as  a  mortgagee,  though  he,  Pollard^  knew  that  A.  was  not 
paid  the  whole  of  his  purchase-money.  •  After  the  transacti6n 
above  stated,  a  second  deed  was  executed,  to  which  A.  and 
Pollard  were  made  parties,  but  the  deed  was  not  executed 
by  the  latter.    This  deed  authorized  a  sale,    and  as  to  the 
priqiduce,  directed  that  it  should  be  lodged-  in  bankers  hands, 
to  abide  tiie  result  of  an  arbitration  on  some  existing  dispute 
between  the  parties.   Lord  C.  B. — Pollard  was  made  -a  mort- 
gagee bytiie  original  contract  between  all  the  parties,  the 
plaintiff  A.  assenting.    He  was  as  much  entitled  to  have  the 
security  of  the  estate   as  the    vendor  himself,  and  was  as 
much  entided  to  be  paid  his  money.    It  is  therefore  quite 
impossible,  that  I  can  say  that  the  plaintiff  has  a  preference 
in  equity,   to  be  paid  out  of  this    purchase-money  paid  in 
}}y  tiie  second  vendee,    unless  there   has   been    any  thing 
done    by  Pollard  whereby  he  has  waived  his    right.     He 
certainly  cannot  be  said  to  have  waived  his  title  under  the 
deed  relied  on   by  the  plaintiff  as  binding  him,  because  he 
never  executed  it. — ^The  vendor's  bill  for  an  account,  and  a 
declaration  of  equitable  Uen,  were  consequently  dismissed  with 
posts.    Coqd  Y.  Pollard,  dPrice,  554. 
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Thift  implied  contract  may  be  rebutted  by  clear  and  inenal^ 
ible  eTidence,  shewing  the  intention  of  the  parties,  that  tbe 
estate  shall  not  be  a  security  for  the  money  >  15  Ves.  341.  But 
it  is  settled  that  a  mere  personal  security,  whether  a  bondj  aa 
annuity  secured  by  bond  and  covenant,  bill  of  exchange,  pro- 
missory note,  or  the  like,  without  more,  will  not  of  itself  be 
sufficient  to  remove  the  equitable  lien«  Heam  r.BoUkrs, 
Carey's  Rep.  25.  Hughes  v.  Kearney,  1  Sch.  &  Lef.  S& 
Gtani  v.  Mills,  2  Yes.  &  Bea.  309.  Peaie,  Ex  parte,  1  Madd. 
Rep.  S4&.  Gibbons  v.  Baddall,  and  Mackreth  v.  Symmous,  ante, 
1062  a.  And  a  vendor's  accepting  a  mortgage  on  another  peiw 
scMi's  estate,  k  not  eonchisive  evidence  agaiiuit  the  existence  of 
his  lien  on  the  estate  sold.  Per  Lord  Manners,  dBaIl&  Bea. 
515.  Nevertheless,  a  mortgage  of  other  lands  for  the  whole 
.  or  part  of  the  purchase-money,  {Nairn  v.  Prowse,  6  Yes.  75^) 
and  a  mortgage  of  the  purchased  estate,  for  part  of  the  pmv 
chase^^noney^  permitting  the  residue  to  remain  on  personal 
security,  {Bend  v..  Kent,  ante,  vol.  i.  p.  854,  text)  have,  under 
the  circumstances,  been  held  to  discharge  this  equitable  lien  } 
wboUy  in  the  first  instance,  and  as  to  the  amount  of  tk^ 
money  remaining  on  the  personal  security  in  the  second.  What 
act  short  of  an  express  agreement  wiU  remove  the  eqmtable 
fien  in  these  oases  has  not  been  de&utivefy  settled.  The  more 
modem  au&orities  on  this  subject  have  brought  it  to  thia 
faiconvement  state;  that  the  question  is  not  a  dry  question 
npoift  the  fact,  whedier  a  security  was  taken,  but  it  depends 
upon  the  circumstances  of  each  ease,  whether  the  court  is  to 
infer  that  the  lien  was  hitended  to  be  reserved,  or  that  credit 
was  given,  and  exclusively  given,  to  the  person  from  whom 
the  other  security  was  taken.  Mackreth  v.  Symmons,  ubi  sup. 
Perhaps  the  best  general  rule  is  that  suggested  by  the  Master 
of  the  RoUs,  in  Nairn  v.  Prowse,  viz.  that  if  by  allowing  an 
equitable  lien,  the  party  wiH  have  a  double  security,  there  the 
ciFcumstances  afford  evidence  of  an  intention  that  the  money 
on  the  personal  security  should  not  form  a  Hen  on  the  estate. 


jPMrcAtfM-mo-        In  a  recent  instance  the  contract  for  sale  and  purchase  ex- 

tifff  woito  be  *     <!  , 

paid  m  ten-  pressed  that  the  pnce  of  the  estate  should  not  be  paid  tiH 
^k^howiu  ^^  death  of  the  vendor,  the  vendee  agreeing  to  pay  interest 


ttpoB  it  by  kalf-yearly  payments  nntU  that  period^  and  to  give  JJJfl^'^  *** 
his  bond  accordingly.    But  the  language  of  the  eonveyance 
did  not  proceed  upon  this  agreement.    It  was  expressed  to  be 
made  m  consideration  of  a  sum  of  money  then  paid^  the  re- 
ceipt for  which  was  indorsed  upon  the  deed.    The  terms  of 
the  written  agreement^  however^  did  in  &ct  govern  the  con- 
duct of  the  parties,  and  a  bond  was  taken  for  the  payment  of 
the  purchasennoney  at  the  death  of  the  vendor,  and  for  pay- 
ment of  interest  in  the  mean  time*    The  question  was,  whe- 
ther,  under  these  circumstances,  the  vendor  had  a  lien  upon  the 
estate  for  die  money  mentioned  in  the  condition  of  the  bond. 
The  Vice  Chancellor :— ^In  ordinary  cases  where  the  conveyance 
expresses,  contrary  to  the  fact,    that  the  purchase-money  is 
paid,  there,  diough  the  estate  passes  at  law  by  the  convey- 
ance, it  does  not  pass  in  equity  until  the  actual  payment  of 
ihe  price;  until  the  vendor  has  received  that  consideration, 
for  which  it  tippears  by  the  deed  he  contracted  to  part  with 
the  estate.    Suppose  it  had  been  expressed  in  the  conveyance, 
that  the  price  was  not  to  be  paid  until  the  deatii  of  the  vendor, 
and  there  had  been  a  covenant  on  the  part  of  the  purchaser 
then  to  pay  the  amount,  and  to  pay  the  interest  in  the  mean 
time;  could  it  then  have  been  said  that  it  appeared  by  this 
deed  that  tlie  vendor  had  contracted  not  to  part  with  his  estate 
until  actual   payment  of  the  price?     Would  it  not  ratiier 
have  been  tiie  true  effect  of  the  language  of  tiie  conveyance 
in  such  case,  tiuit  the  vendor  had  contracted  to  part  with  his 
estate  presentiy,  not  in  consideration  of  the  actoal  immediate 
payment  of  the  price,  but  in  consideration  of  the  covenant 
for  the  future  payment  of  that  sum  with  interim  interest;  and, 
that  having  therefore  the  covenant,  which  was  the  considera- 
tion bargained  for,  tiie  sttd  estate  must  pass  by  the  convey- 
ance in  equity  as  wefl  as  at  law.     Now,  although  it  is  not 
expessed  in  this  conveyance,  that  the  price  was  not  to  be 
paid  till  the  death  of  the  vendor,  yet,  such  was  in  fact,  the 
actual  agreement,  and  substantial  dealing  of  the  parties,  and 
the  language  of  the  conveyance  to  the  contrary  is  the  mere 
result  of  the  common  form ;  and  the  question  comes  to  this^ 
whether  the  court  is  concluded  by  the  form  of  the  deed  from 
^entering  into  the  trutii  of  the  case.    If  the  language  of  the 
4eed  is  to  prevail  in  this  cascj  then  the-  price  is  to  be  taken 
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'  as  actuaUy  paid ;  for  so  it  is  expressed  in  the  deed.  It  is  tBe 
vendor^  therefore^  who  in  the  first  plaice  attempts  to  raise  an 
equity  against  the  allegation  of  the  deed ;  and  if  the  vendor 
be  permitted  to  repel  the  effect  of  the  deed,  by  showing  that 
the  price  was  not  paid,  it  must  necesisi^rily  follow. that  the 
vendee  must  be  at  liberty  to  disclose  the  whole  truth,  and  to 
explain  the  reason  why  that  payment  was  not  made.  '.  I  con- 

.sider,  therefore,  that  the.c^e  is,  in  principle,  the  same  as 
if  the  conveyance  had  stated  the  real  coi^trapt  of  the  parties; 
and  that  by  the  effect  of  that  contract  the  vendor  agreed  to 
part  with  his  estate  immediately  in  consideration  of  the  bond 

.  for  the  future-  payment  of  the  price  ;  and  that,'  when  such 
bond  was  executed,  the  estate  passed  to  the  vendee  in  equity 

\as  well  as  at  law.-^The  bill  was  accordingly  dismissed. 
Winter  v.  Anson,  1  Siiin.  &  Stu.  434>.'  (In  this  ca^  the  leading 
authorities  on  the  subject  are  cited.)  So  a  cpveqant  between 
vendor  and  purchaser^  that  the  purchase-money  «hoidd  be  re- 
paid within  two  years  after  resale,  discharges  the  vendor's  lien. 
Paries,  Ex  parte,  1  Glyn  &  Jam.  228.  But  where  an  estate 
was  sold  but  the  contract  ultimately  rescinded  in  conse- 
quence of  a  defect  of  title  to  a  small  but  material  portion 
of  the  estate,  the  vendors  were  ordered  to  repay  the  purchase- 
money  with  all  costs  and  expences  incident  to  the  purchase 
and  conveyance.    Edwards  v.  M'Leay,   2  Swanst.  287. 

Vemdof*»  lUn  A  vendor  who  has  a  general  lien  on  an  estate,  has  a  ereneral 
rt'teMum  0/      lien  as  against  the  purchaser  only,  and  those  who  claim  under 

that  purchaser  with  notice ;  but  it  does  not  follow  that  a 
Wendgr's  lien  is  to  be  excluded,  because  he  has  by  agree- 
ment retained  the  tide-deeds.  An  agreement  that  he  shall 
retain  the  titie-deeds  in  his  possession  may  have  for  its  object, 
not  to  exclude,  but  to  secure  his  Hen;  for.  by  possession  of 
the  title-deeds,  he  prevents  any  stranger  from  acquiring  an 
interest  in  the  estate  without  notice  of  his,  the  vendor's,  lien. 
Per  V.  C.  in  Wrefordv.  Lethem,  MS.  April,  1824. 

PtiwrUy  of  hi  Mockreth  Y.  Symmons,  15Ves.  337,  the  plaintiff  had  a 

wmdora  lien      ,.  jijai  1 

and  equitable  lien  as  vendor,  the  defendant  was  a  subsequent  mortgagee,  to 
^edfjnde'  ^^^^  ^^  actual  Conveyance  had  been  made  by  the  assignees  of 
qui  priori,  *c.  the  Vendee ;  the  defendant  foreclosed,  but  without  making  the 
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plaiatHF  a  party  to  his  bilL  .It  proved,  that  the  legal  estate 
was  outstanding  in  a  third  person^  so  that  all  the  incum« 
brances  were  equitable*  Lord  Eldon,  after  noticing  that  fact, 
observed,  that  between  equities,  the  .  rule,  Qui  prior ^  &c« 
appUed,  and  gave  judgment  for  the  plaintifil 

If  the  vendee .  die,  leaving  a  personal  estate  insufficient  to  MwrMSEmg 
pay  all  his  debts  and  legacies,  the  better  opinion  seems  to  be, 
that  a  court  of  equity  will  arrange  the  assets  so  as  to  confine 
jthe  vendor  to  his  equitable  lien,  or  permit  others  to  stand  in 
his  place,  according  to  the  rule,  ante,  p,  880,  n.  (S). ,  But 
Mr.  Sugden  thinks  the  contrary  in  his  Vend.  &  Pur.,  p.  467, 
£th  edition* 

*  * 

Section  UL  [  1063  ] 

Of  Solicitor's  Lien,  and  Mortgages  between  Attorney 

and  Client. 

THIS  section  naturally  divides  itself  into  two  parts,  the  firsts 
as  to  solicitor's  hen,  and  the  second^  as  to  mortgages .  taken  by 
*n  attorney  from  his  dient. 

• 

JFir^^.  An  attorney  has  a  lien  for  his  general  balance  on  all  Extent  of  #•- 
die  papers  of  his  client  which  comes  to  his  hands  in  the  course  j^pfr*  and  im- 
of  his  professional  employment.  Where  therefore  C.  gave  his  ^  recewtd. 
attorney  a  specific  sum  for  the  purpose  of  satisfying  a  debt, 
for  which  an  execution  had  issued  against  his  goods,  at  the 
suit  of  B.  and  the  attorney  paid  the  money  to  B.  who,  there- 
upon, deUvered  to  him  a  lease  which  had  been  deposited  by  C. 
with  B.  as  a  security  for  the  debt,  it  was  held,  that  the  attorney 
had  a  lien  on  it  for  his  general  balance  due  from  C. ;  and  that 
such,  lien  was  not  extinguished  by  his  having  taken  acceptances 
from  C.  for  ihe  amount  of  that  balance  before  the  lease  came 
to  his  hands.    Stevenson  v.  Blakelock^  1  M.  &  S.  535.    So, 
though  papers  do  not  come  into  the  liands  of  an'  attorney  or 
sohcitor.  in  the  particular  cause  in  which  he  makes  the  demand 
of  costs,  he  ^11  have  a  lien.    This,  it  is  s^d,   depends  on 
practice ;  which  is;  that  the  attorney  should  have  the  lien ;  and 
that  being  once  eistablished,  he  trusts  to  it,  and  on  the  faith  of 
it  makes  larger  advances  for  his  client  in  other  causes*    Nesbit, 
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pwfU,  SSoh.  &  h^mrd.  A  M&itor  has adfen  on  eotte 
ordered  to  be  paid  to  his  cfient  upon  a  petition  in  tankmpley, 
although  diere  be  no  fiuid  in  court ;  nor  can  die  cyent  release 
die  benefit  of  the  order  to  the  prejudice  of  the  soiidtor.  Br^ 
ant,  Ex  parte,  2Rofle,  837.  In  ISlc  manner,  an  attorney  has 
alien  oa  quarterly  payments  of  an  ammityeonng  into  his 
hands.  SHimerv*  Sw€9i,  9  Madd.  244;  And  it  floons  die  at- 
tomey  may  obtain  an  ofder  4o  prevent  his  client  firom  teoeiyiaag 
money  recofered  in  a  suiti  bwluoh  he  has  been  employed  fat 
ium,  unta  hisbiH  be  paid.  WUkingv.  Camiekael,  Doug.  14Mk 
4di  edit,  et  vide  Rexr.  Bur^,  ib.  194,  n.(S6).  But,  vrhedier 
«  soIicitOT*s-lien  tat  his  costs  on  a  fiind  in  court  is  general,  or  ia 
confined  to  the  costs  of  the  particular  suit,  was  made  a  quesdoB 
in  Worratt  v.  Johnson,  2  Jac.  &  Walk.  S14.  An  attorney 
haraig  a  lien  on  the  papers  of  A*  ■&  B.  joindy,  die  courtwiB 
not,  if  the  lien  be  discharged,  try  the  rights  of  the  parties, 
by  saying  vrhich  shall  be  given  up,  or  to  whom.  Duncan  ▼• 
Richmond,  7  Taunt.  291.  S.  C.  IJ.B.  Moore,  99.  Nor  will 
Ae  Court  of  Common  Pleas  order  an  attorney  to  deliver  up 
papffiCB  in  his  hands,  before  his  bill  is  taxed,  on  the  payment 
of  money  on  account.  Dyer  ▼•  Bawley^  MS*  Common  Pleas, 
January  27th,  1824. 

If  an  attorney  accepts  a  aeeurity  fiir  the  money  due  to  him 
he  abandons  his  lien,  and  eanoot  afierwards  set  it  up  toward 
off  a  Tequmdon  to  produce  the  deeds  in  his  possession.  CoweB 
y.  SSmpson,  leVes.  274.  The  doctrine  laid  down  in  this  case 
was  doubted  by  the  Court  of  King's  Bench  in  StevenMon^. 
'Blakehck,  1  Maul.  &  Selw.  535 ;  but  in  a  subsequent  case  of 
"CSmuc  v.  Wextmore,  5  MauL  &  &lw.  180,  it  was  acquiesced 
in.  And  the  same  eminent  judge  who  decided  that  case  baa, 
in.  a  recent  instanee,  reiterated  his  opinion.  Balek  y,Syme9, 
1  Turn.  92. 

A  queadon  was  made  in  George  v.  George,  whedier  an 
attorney's  lien  extends  to  the  original  will  of  his  client.  With- 
out deciding  the  question,  die  will  was  ordered  to  be  produced 
before  the  examiner  for  die  hearing  of  the  cause,  so  as  not  to 
prejudice  the  solicitor's  lien  if  he  had  any,  18  Ves.  2M.  Jb  a 
Jater  case,  die  Lord  Chancellor  distincdy  held,  ihat  a  solidtor 


tan  lia?6  no  Uim  dn  a  will,  irhicli  iil  of  to  luiBettled  a  nature, 
that  k  nay  be  altered  ^eren  in  mvHc^iih  moHU^  and  iht  aame 
ebservation  may  be  made  with  respect  to  a  vohmtary  settle- 
ment whidi  contains  a  powar  of  revocation.  Batch  v.  Symes^ 
1  Turn,  9S.  If  a  tenant  for  life  gives  deeds  into  laa  attcnmey's 
handsy  the  atterney  wiH  not  bave  any  fien  on  them  for his-oosts 
against  the  remeinder-man,  for  that  would  be  toenable  a  tenaaft 
for  life  to  charge  die  estate  in  remainder,  Nesbitf  Sxpmrte^ 
£Sch.  &  I/ef.  S79.  Butwhere  a  mortgagee  having  posaeasiiMi 
of  the  mortgagor's  title-deeds  lodged  them  with  an  attomeyt 
it  wtts  hM,  that  the  attemey  had  a  Hen  on  diem  for  bnsineaa 
done  to  the  mortgjs^gee.  Sehook  y.  StMy  1  ib.  17&  So  wheea 
deeds  were  deposited  with  a  solicitor  for  a  particular  pmrpoeey 
and  after  that  had  foiled  they  wa»e  permitted  to  remain  wiA 
him»  it  was  held  that  they  were  subject  to  his  general  Ken. 
Pemierion,  Ex  parte,  ISVes.  38&;  mdin  Siirttng,  Mxparte, 
16  Yes,  258,  it  was  held  generally,  th^  an  attorney's  lien  on 
papers  in  his  possession  is  not  limited  to  the  occasion  on  which 
they  were  delivered^  without  special  agreement ;  ,et  vide  JStsde^ 
Ex  parte,  16  Yes.  164. 

A  person  purchased  an  estate^  and  directed  his  aolicstor  to  Attemetf  m 

lien  where  deea8 

prepare  the  conveyance,  which  he  did,  and  sent  them  to  the  aeeidentaUy/M 
.vendor  for  execution.  The  vendor  eveeuted  the  deeds,  and  ^^  ^** 
gave  them  to  Ins  servant  to  take  bade. .  The  servant  carried  the 
deeds  to  Oxenham,  the  vendor's  attorney,  who  bad  a  oon«* 
eiderable  bill  on  the  vendor  for  business  done  in  other  trans- 
actions. S&me  necessary  parties  refused  to  execute  the  deeds^ 
and  the  purchaser,  having  aband^ied  the  contract,  demanded 
the  deeds  from  Oxediam,  who  refiised  to  deliver  them  up, 
claiming  to  have  a  hen  on  them  for  his  d^nand  against  B.  the 
v^idor.  In  trover  for  deeds  and  stMnped  pieces  of  parchment, 
it  was  held,  that  the  purchaser  was  entitled  to  recover  the  deeda 
at  aU  events,  in  -a  cancelled  if  not  in  an  imeaneelled  state. 
E$daUe  v.  Oxenham,  S  Ban.  &  Oress.  22fi.  The  deed  not 
having  been  perfected  by  deliivry  to  the  purchaser,  and  ^llie 
purchaser  not  having  been  paid,  as  also  the  parties  not  having 
^xeonted  the  deed,  it  is=  probable  tiie  estate  would  'be  held  as 
not  iwslnig  in  the  pur^iaser,  asid  consequently  tliat  no  recon- 
veyance.was  requiBite,  asm^oftpnrv.CSflrJiMf,  ^H.  MadL/9fl9, 
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and  eases  of  that  class.  A  solicitor  is  entitled  to  his  whole 
costs,  and  therefore  an  order  which  directs  a  solicitor  to  deliver 
up  papers,  &c.  upon  payment  of  the  leosts  due  to  him  in  a 
particular  cause,  when  other  costs  are  also  due  to  him,  is 
irregular  and  will  be  set  aside.  Dew  v.  Clarke,  MS.  Vice 
Chancellor,  18S3,  February  S7th.  But  in  a  more  recent  case 
the  Lord  Chancellor  decided,  that  although  the  general  lien 
must  prevail  where  deeds  are  delivered  for  the  purpose  of  con- 
ducting a  suit,  yet  where  they  are  delivered  for  a  specific 
purpose  beyond  that  purpose,  there  can  be  no  lien.  Batch  v« 
Symesy  1  Turn.  9S.  So  where  a  person  obtained  possession  cyf 
deeds  in  the  character  of  steward,  it  was  held,  he  could  have 
no  lien  upon  them  /or  what  was  due  to  him  in  any  other  cha- 
racter. Champernoon  v.  Scott,  6  Madd.  93.  If  a  solicitor 
withdraws  from  the  conduct  of  a  suit,  he  cannot  claim  to  retain 
the  papers  necessary  for  the  prosecution  of  it  till  his  costs  are 
paid,  but  will  be  ordered  to  deliver  them  up,  without  preju- 
dice to  his  lien,  to  the  new  solicitor  of  the  party.  C(Jgrave 
V. — : ^,  MS.  Lord. Chancellor,  November,  1823.  An  at- 
torney is  not  bound  to  deliver  up  deeds  and  papers  to  the 
assignees  of  a  bankrupt  until  his  lien  upon  them  is  satisfied* 
Lambert  v.  Buchnaster,  MS.  K.  B.  1824,  February  9. 

Ageiu*i  Ken.  Where  the  town  agents  of  a  country  solicitor  (since  a  bank- 
rupt) had  received  papers  from  him  belonging  to  his  client,  for 
the  purposes  of  the  client's  business,  they  were  held  to  have  a 
lien  on  them  as  against  the  client,  for  the  amount  of  money 
due  from  him  to  the  solicitor,  and  from  the  solicitor  to  them^ 
on  account  of  business  done  in  the  cause.  And  where  the 
client  had,  after  the  solicitor's  bankruptcy,  paid  the  agent 
money  to  obtain  such  papers,  although  an  action  had  been 
previously  brought  against  him  by  the  assignees  for  the  re- 
cov.ery  of  it,  ^the  court  of  Exchequer  granted  and  continued 
an  injunction  against  the  action,  on  the  ground  of  the  agent's 
lien.  Bray  v.  Hine,  6  Price,  803.  White  v.  Royal  Exchange 
Assurance  Company,  IBing.  20. 

Contiff4neer*s       The  lien  treated  of  in  this  section  has  also  been  extended  to 

^ader'i  tUn.  the  certificated  conveyancer  and  special  pleader  on  papers  in 

their  hands,  for  the  costs  in  preparing  them,  or  others  in  the 
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same  biisimss.  '  HolUs  v.  Claridge^  4  Taunt.  807.  As  to  the 
conveyancer's  remedy  for  his  fees,  see  the  late  case  of  Paucher 
\.  Norman f  MS.  February,  1825;  over-ruling  the  decision  of 
Best,  J.  in  Jenkins  v.Slade,  ibid.  Easter,  1824, 

Where  a  solicitor  who  has  papeirs  in  his  hands  relating  to  a  Bankruptcy,, 
bankrupt's  estate,  upon  which  he  claims  a  lien  for  his  bill  of 
costs,  comes  in  under  the  commission,  and  proves  his  debt,  [  1064  ] 
such  proof  is  equivalent  to  payment,  and  he  must  deliver  up 
the  papers  to  the  assignees.  Hornby ^  Ex  parte,  1  Buck. 
B.  C.  354.  In  a  late  case,  the  bankrupt  deposited  with  A.  the 
tide^eeds  of  premises  which  he  had  previously  mortgaged  to 
R.  and  Co.  After  the  bmikruptcy,  it  was  agreed  between  R. 
and  Co»,  A.,  and  the  assignees,  that  the  assignees  should  sell 
the  premises  and  apply  the  proceeds  in  payment  of  R.  and  Co. 
and  A.  Upon  a  petition  by  the  solicitor  of  the  bankrupt, 
claiming  a  hen  by  deposit  of  the  title-deeds  of  the  premises 
prior  to  A.,  it  was  held,  that  there  was  no  jurisdiction  in 
bankruptcy  to  determine  the  priority  of  hen  between  A.  and  the 
petitioner;  and  that  A.  was  not  precluded  from  objecting  to 
the  jurisdiction,  by  filing  affidavits  as  to  the  merits,  AlUsan, 
Ex  parte,  I  Glyn.  &  Jam.  SIO. 

A  solicitor's  lien  extends  only  to  the  custody  of  the  deedsj 
he  cannot  refuse  to  produce  them  as  evidence  in  a  cause.  It 
would  indeed  be  very  extraordinary  if  a  deed  by  which  pro-  • 
perty  is  conveyed,  were  to  be  of  no  effect,  because  the  party 
who  executed  the  deed  did  not  choose  to  pay  his  sohcitor's 
foiD.  It  might  indeed  be  reasonable  to  reftise  the  party  for 
whom  the  deed  is  prepai'ed,  aqcess  to  it  until  his  solicitor's 
claim  be  satisfied,  but  to  refUse  to  produce  it  as  witness 
to  any  other  party  could  not  be  justified.  Bdssington  v.  Bas^ 
rington, .  1  Sim.  &  Stu.  455.  The  only  proper  mode  of  com- 
pelling an  attorney  to  produce  a  deed  in  his  possession  is  by  a 
subpoena  duces  tecum.  Bush  v.  Lewis,  6  M add.  ^ ;  and  note, 
an  attorney's  bill  after  it  has  been  paid  is  not  liable  to  taxation, 
unless  it  can  be  impeached  on  the  ground  of  gross  over-charge, 
fraud,  or  mistake,  and  this  rule  is  conclusive,  even  where  it  has 
been  paid  by  trustees  acting  under  a  deed  of  trust  for  sale,  and 
.  VoL.IL      .  kX 
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the  tcu^ition  k  app^ed  for  on  behalf  of  the  eesim,  qm  fru^i 
interested  in  the  Burpjnfi  arising  &ov^  t^e  sale*  WUkim»e$^ 
demandant  v.  Foster,  youchee*  MS.  Common  Pleas,  XdSSt 
January  31st ;  et  vide  1  Tidd's  Prac.  7th  edit,  100. 

^6ci  ijf  «ihr*     At  law  the  party  cannot  change  lus  attorney  without  a  Judge's 
'  ordar,  and  then  the  court  piroYides,  that  the  papers  shall  not 


%^*  ^^      be  taken  out  of  his  hands  without  doing  that  justice  which 

his  lien  gires  him.  But  in  equity  a  party  may  discharge  hia 
solicitor^  and  though  he  has  a  lien  for  his  costa  upon  papers 
in  his  possession,  yet  he  cannot  (except  by  retaining  them) 
ptevent  the  progress  of  the  cause  until  he  is  paid.  Tw&riVm 
Dayrelly  ISVes.  195;  O'lha  v.  O'De^,  1  Sch.  &  Let  315; 
per  can  he  prevent  his  cUent  discontimiing  the  aetilon,  subject 
to  the  costs  inciurred.  Merryweiher  v.  MettUh,  13  Yes.  162* 
VvJal  the  attorney's  lien  has  been  discharged  the  owner  of  tiie 
deeds  will  be  entitled  to  inspect  them.  Hornby,  Ex  parte^ 
\  Buck.  S&k  This  case  seems  an  authority  for  a  general  in- 
spection ;  but  in  Rom  v.  Zjoughion,  1  Yes.  &  Bea.  349,  it  was 
held,  that  though  a  discarded  solidtor  was  bound  to  pro« 
duce  the  papers  of  his  client  for  him,  or  in  case  of  his  bank- 
ruptcy, for  his  assignees  in  the  cause  for  the  purposes  for  which 
he  received  them,  yet  he  was  not  1[>ound  without  payment  to 
deliver  them  up,  or  produce  them  in  any  other  huiness.  In  a 
later  case  however  it  was  decided,  that  a  solicitor  refusing  to 
proceed  further  in  a  casue,  must  allow  the  new  solicitor  to  see 
the  papers  detained  in  his  possession,  ui^il  his  bill  be  settled, 
at  all  reasonable  times,  and  must  himself  attend  with  them 
before  the  Master,  or  suffer  the  new  solicitor  to  have  them  for 
that  purpose:  and  that  he  could  not  by  virtue  of  his  Hen 
prevent  the  king's  subject  from  obtaining  justice.  CwmnereU  v. 
Poynton,  ISwanst,  1:  etvide  Cresswettv.  Byron,  14  Yes.  S7 1, 
where  it  was  held,  that  a  solicitor  having  declined  to  act  for  his 
client,  has  no  lien  for  his  costs  on  a  ftmd  in  court,  and  that  an 
attorney  quittmg  his  client  camiot  bring  an  action  for  hia  bilL 
In  Uxbridge,  Ex  parte,  an  order  was  granted  (without  a  cause 
in  court  depending)  upon  the  generid  jurisdiction  over  ik  sblicifori 
that  he  should  deliver  his  bill  for  the  purpose  of  obtaSning 
from  him  title-deeds  deposited  with  bim  for  auffering  recovet 
ries.    6  Yes.  4^.    Where  *a  plaintiff  had,  by  a  new  attorney 


on  the  r^egvd  of  n  Judgmenty  it  was  h^ld 
tbat  the  defendant  was  entitled  to  be  discharged,  although  the 
eosta  :o£«t^  plaintiff's  attorney  had  not  been  satisfied.  Ail 
attom^.has  nor  lien  on^  the  person  of  the  defisndant  Mixrr  y* 
Smkk,  4Bafn.  &  Aid.  466 ;  et  vide  Mariiny.  FrancU,  £  ib.  402. 
!Iihe  ONUit  wiQ  not  order  the  representatives  of  a  -deceased  RepregenUi- 
aoiieitor.  to  deliver  the  papers  m  a  cause  to  another  solicitor, 
unless,  the  client  wS  pay  what  is  due  to  the  representatives. 
Btttit  seems  (he  court  will  int^ere  against  a  solicitor's  repre^ 
sentatiyea  in  the  same  manner  as  against  the  solicitor  himself« 
Jtatffemv.  Sawerby,  IJ.  Wils. 96.  S.  C.  1  Swanst  84.  Fen^ 
mtk  V.  Beed^  ante,  voL  L  337,  note  (G)^ 

JSeetmd*  An  attorney  may  contract  with  hb  dient,  provided  AU^frmp  wuuf 
no  advantage  be  taken  of  the  confidential  relation  between  j^^aSi^ 
them.    Cane  v.  Atten,  8  Dow,  289.    Therefore,  where  a  so-  ^^JTu. 

'  '  '  €mt$f  but  hi 


fidtor  advanq^d  money  to  his  client  to  carry  on  his  suit  and  to  »Ui  be 
maintun  him  in  the  interim,  and  took  a  mortgage  for  securing  and  mut  ff^ 
the  paymfMlit .  of  the  costs  and  money  advanced,  Losd  Eldon  ^^^  «MtfA<rf. 
did  not  say  the  seeurity  was  void,  but-  merely  that  it  was  of 
a  nature  which  courts  of  justice  viewed  with  gre&t  jealousy* 
If  securities  for  past  and  fuhtre  costs  were  regardlessly 
aHowed,  there  ^  oertaiidy  would  be  a  wide  opening  for  care- 
less inattention  in  the  expences.-  But  a  mortgage  firom  a 
client  to  his  attorney  will  not  prevent  the  client  from  having 
the  attorney's  lull  taxed.  Newman  v.  Payne,  4  Bro.  C.  C.  3504 
In  LangeUffe  v.  Fenwicie,  the  mortgagee  was  the  attorney  of 
the  mortgagor,  and  the  conduct  of  the  attorney  was  considered 
not  altogether  freefieom  blame,  in  other  circumstances,  yet  no 
objection  was  taken  to  the  mortgagee  on  account  of  the  relation 
of  attorney  and  client.  10  Yes.  405.-  S»  C.  ante,  vol.  L  297,  n« 
In  Pain  v.  HaU,  18  Yes.  475,  Mr.  J.^Buller  seemed  to  consider 
the  very  dicumstanoe  of  a  solicitor's  firaming  a  deed  or  will  in 
hia  own  fiivor,  as  almost  decisive  evidence  of  fraud,  but  that 
doctrine  is  not  now  followed.  The  nature  of  the  transaction 
depends  upon  the  circumstances  of  the  case,  and  clearly  admits 
of  explanation.  Balch  w  Symes,  I  Turn.  92,  The  general 
rub  iB>  that  an  attorney  cannot  take  from  his  client  a  mortgage 
ab*€mie^  for  the  amount  of  his  future*  Irill  for  business  to  be 
done..    BiH'for  disbunonents  and  money  to  be  advanced  he 

XX  9 
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may.    PUeher  y.  Bigby,  9  Price,  79.    It  is  also  obaervaBle, 
that  beneficial  contracts  and  conveyances  obtained  by  an  at- 
torney from  his  client  during  their  relation  as  such,  and  con- 
nected with  the  subject  of  the  suit,  have  been  decreed  to  stand 
as  a  security  for  what  was   actually  due.     Wood  r.  Doumes, 
l8Ves.  120.     But    though  contracts  between  attorney  and 
client  are  supported,  yet  the  court  will  anxiously  scrutinize  all 
deahngs  between  them,  and  protect  the  client  from  his  own 
acts  done  under  the  influence  or  ascendancy  which  the  attorney 
in  that  character  may  have   acquired  over  him.     Bellew  Vi 
Russell^  1  Ball  &  Bea.  106.    In  mortgage  transactions  this  rule 
is  rigidly  enforced.     Thus,  where  an  attorney  and  agent  ad- 
vanced money  to  his  client  and  principal  in  various  sums,  and 
at  different  periods,  from  1773  to  1778,  taking  securities  and 
getting  accounts  settled,  and  the  transactions  were  not '  im- 
[  1065  ]    peached  till  1783,  the  House  of  Lords  (confirming  a  decree  of 
the  court  below)  ordered  the  settled  accounts  to  be  opened,  and 
tiie  whole  transaction  sifted ;  and  that  the  securities  should  not 
be  admitted  as  evidence  of  the  demands,  but  that  the  attorney 
should  only  be  allowed  in  account  the  money  actually  advanced 
and  proved  to  be  so  by  other  evidence  than  by  the  securities 
and  settiement  of  accounts.  But,  as  in  the  case  of  accounts  in 
some  sense  settled,  and  a  considerable  period  elapsing  before 
they  were  impeached,  vouchers  might  have  been  delivered  up 
or  lost,  the  oath  of  the  party  was  to  be  admitted  as  evidence 
of  the  existence  and  import  of  such  vouchers.     Morgan  v. 
Lewis,  4  Dow,  29.     In  the  court  below,  it  W€is  in  this  case 
also  held,   that  where  an  attorney  procures  money  on  mort- 
gage for  his  client  from  other  chents,  and  gives  up  to  the 
client  mortgagor  a  bond,  obtained  from  that  client  in  respiect 
of  separate  transactions    between   themselves,   as    part   con- 

• 

sideration  of  the  mortgage,  a  separate  account  shall  be  taken 
of  the  mortgage  transaction,  and  that  the  account  shall  be 
confined  to  the  money  actuaUy  advanced  by  the  clients,  the 
mortgagees,  and  the  mortgage  security  cut  down  as  to  the 
other  alleged  parts  of  the  consideration;  and  further,  that 
the  attorney  shall  not  be  allowed  to  take  timber  felled  on  the 
mortgaged  estates  in  execution  for  his  private  debt,  for  that 
the  timber  is  part  of  the  security  of  the  mortgagees,  and  the 
produce  goes  in  discharge  of  the  mortgage  accoimt.  Lewis 
V.  Morgan,  3  Anstr.  769.    5  Price,-  42.    4  Dow,  29. 
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*  In  Piddock  V.  Brown,  3  P.  Wms.  288,  Lord  Talbot  hid  AtiarneypHito 

.    .     proqf  <tf  pay- 

down  this  rule,  that  upon  producing  a  bond  or  mortgage  it  is  ment  rfmtmey 
primA  fctcie  good  evidence  of  a  debt ;  but  wherever  there  are 
manifest  signs  of  fraud  in  the  obligee,  &c.  in  such  case  he 
ought  to  be  put  to  proof  of  actual  payment ;  and  though  he 
may  happen  thereby  to  lose  some  part  of  the  money  really  due 
to  him  for  want  of  being  able  to  make  sufficient  proof,  it  is 
but  a  Just  punishment  for  the  fraud,  of  which  he  appears  to 
be  guilty,  and  will  be  a  proper  discouragement  to  others  from 
committing  the  like.     This  was  relied  on  by  Lord  Thurlow, 
in  Vaughan  v.  Lloyd,  5Ves.  48,  cited.    But  the  great  rule, 
said  Lord  Eldon,    in  a  subsequent  case,  was,  that  he  who 
bargains  in  matter  of  advantage  with  a  person  placing  confi- 
dence in  him,  is  bound  to  shew  that  a  reasonable  use  has  been 
made  of  that  confidence ;  a  rule,  applying  to  trustees,  attor- 
nies,  or  any  one  else.     Gibson  v.  Jeyea,  6  Ves.  278.    And  a 
Court  of  Equity  will  at  all  times  order  an  attorney's  bill  to  be 
taxed,  though  he  bias  a  bond,  or  mortgage,  or  judgment,  for 
the  amount,  and  even  after  payment  of  it*      Wcihnesley  v* 
Booth,    2  Atk.  29.     Drapers^  Company  v.  Davis,  ibid.   295. 
Newman  v.  Payne,  4  Bro.  C.  C.  350.    2  Ves.  jun.  199.    But 
it  is  not  a  matter  of  course,  for  after  long  acquiescence,  and  a 
security  given,  the  Court  will  not  interfere,  imless  upon  a  spe- 
cial case  of  fraud,  or  grossly  improper  charges.    Lcngstaffe 
V.Taylor,  14  Ves.  262.     Cooke  y.  Settree,  IVes.  &  Bea.  126. 
Plenderleaihr.  Fraser,  3  Ves.  &  Bea.  174.   InPiggotty.  Wil- 
liams, a  solicitor  filed  his  bill  for  foreclosure  of  an  estate 
pledged  as  a  security  for  costs.    The  client  filed  a  cross  bill 
alleging  the  costs  demanded  to  have  been  occasioned  by  negli-   • 
gence  and  want  of  skill ;  a  demurrer  to  this  biD  was  over-ruled, 
on  the  ground  of  equitable  set-off.    6  M add.  95.    The  same 
principle  is  extended  to  a  steward  and  his  employer.    There 
is  no  rule  of  policy  which  prevents  a  steward  from  being  a 
lessee  under  his  employer.    There  is  no  rule  of  policy  which 
prevents  a  steward  from  receiving  from  the  bounty  of  his  em- 
ployer a  beneficial  lease*     But  where  the  transaction  proceeds 
not  upon  motives  of  bounty,  but  upon  contract,  there  the 
steward  is  bound  to  make  out  that  he  gives  the  full  considera- 
tion which  it  would  have  been  his  duty,  as  steward,  to  obtain 
from  a  stranger;  and,  where  the  transaction  is  mixed  with' 
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motives  of  boiH^tty^  there  tb^  stiaiw^rd  b  )>ouiid  to  make  oat 
thqt  Xbe,^0j9p)oy^r  was  fuHy  jg^nned  ^  (Bvery  cireuios^iiK» 
i^P^^lMS  4^  prop^rt/  ^iMch  ^thter  wa»  wi^Jiin  die  knomrkd^e 
^f'  t^  etej^iiird/  o;r  i^ught  to  h^0  b^e^widiiB  his  ]aiowledge» 
"frji^ch  c;q(^4  P^^  to  d^monstrftto  the  value  of  the  property, 
and  ti^B  precise  foe$fiure  and  ^Mt&at  of  the  bounty  of  the  emr 
p)oy]er«    a^/^^i^^  ¥«  S^^^v  9  Sim,  &  Stu»  49. 

ComMMfios.  '^Vl^r^  in  .;iioitgage  AC0<w>t9  the  mortgagee  had  charged 
coiiamsfipn  for  reaeiving  the  produce  of  a  West  India  planta- 
^}^  I'l^Ji^S^S^d,  m^hi^n  i^  &ct  he  resided  in  England,  Lord 
%P[^lyn  >l^i  thorspt  i»f  the  assembly  of  Jamaica  vould  be 
Wf^ste  P9f>erj.  if  the  defepdfGM^t  could  siiciQeed,  merefy  by  catt<- 
i^g  )nmself  jpt  a  n^ortgagee  bii^  an  attorney,  to  entitle  him^ 
self  to  all  ^ese  charges  iot  commission;  it  was  unconsciouaj 
^nd  ^ot  aUgn^ble,    (Jhtmb^s.  y.  Qokhini  5  Ves.  838. 

^iu!\mSiir  '  ^  ^  ^P^'M*  W^^  ^  principle  of  which  may  be  easily 
etuMfi  moneff  te^uisferred  tp  the  courts  u|  Engtand,  a  ^  law  agent  employed 
e!tru/^  retfim^*  V?  I^is  (sQentV  b^isinessi  lent  his  mon^y  on  a  sepurity,  which 
«^^  ^yeptuaUy  fai^,  through.the  negUgenpe  of  the  agent.    Itwas 

b^^  in  the  English  Haui(e  q(  Lords,  that  the  agent  was  pc^« 
spnally  fesppnsiUe  for  the  less^  notwithstanding  a  lapse  of 
twenty-five  years-  acqu^sceneoi  $^  ^  settlement  of  his  ac^ 
cpunt,  and  a  disoI|arge  by  the  client's  repteswtatite,  he  eon-* 
%uing  to  fict  for  his  c^iei^j  and  it  appefuqng  that  he  had  eoit^ 
cealed  from  ^in}  tb^  real,  stat^  of  the  taransi^en^  and  bad  not 
oommunicatod  the  insolvent  .situation  of  the  parties  with  whom 
he  had  dealt  on  hi^  client's  behalf*  M^D^My^M'Doi^^s 
1  BJigh,  3i5- 

a^^weu'  ^^^^^  attorney,  hawig §  deed  pf  settlemw^  in  his  po»" 
far  mortgugw  session  for  a  particular  purpose,  delivered  it  over  to  a  mortf 
gagee^  after  having  said  in  his  answer  that,  he  was  ready  ta 
produce  it  as  the  court  should  direct,  he  was  held  not  guil^ 
of  a  breach  of  trust;  since  he  was  equally  a  trustee  for  Iho 
mortgagee  as  for  the  mortgagor,  who  waa  <mly  tenant  in  spe^ 
cial  tail^  an4  no  :^ne  had  b^en  l^yie^,  lor  recovery  sufiered^ 
A  bin  of  discovery  brought  by  the  heir  in  tail  was  therefore 
illsimse^d,    Sidijhm  v»  CAqrneUf,  {fu&b.  ^8. 


As  to  the  client's  bounty  to  his  attorney,  it  i^^  laid  down^  ^S»Mf i  Hfi  h 
in  Wright  v.  Proud,  that)  independent  of  frtiiid,  an  attorney  ^' 
shall  not  take  a  gift  from  his  client  while  the  relation  «ub(stists« 
ISVes.  IS8;  etvideS.  L.  Hatch  v.  Hatch,  9  ibid.  S96;  and 
generally,  Aubrey  v.  Popkin,  1  Didc*  408.  Bettew  v.  Rusiett, 
1  Ball  &  Bea.  104<.  ante,  toL  L  124,  tn  ^f«f^  TFood  t, 
Downci,  8  Yes.  180,  and  Montesquieu  v.  Sandys^  it),  302. 

Section  IV.  [  1066  ] 

Of  Mortgages  of  PubUe  Stoch 

(Ante,  895.) 

PUBLIC  stocks  or  funds  are  perpetual  annuities,  subject  ^«>rtgH^ 
to  redemption.  They  are  a  mere  right;  and  the  citcumstance 
that  government  is  the  debtor  makes  no  difference.  They  con- 
stitute a  simple  right  to  demand  dividends  as  they  become  due, 
having  no  resemblance  to  a  chattel  moveable  or  coined  monejr 
capable  of  possession  and  manual  apprehension.  WUdman  r. 
WUdman,  9  Yes.  174.  Averyuntechnical  expression  is  eo^fis 
monly  used  with  regard  to  stock,  for  literally  there  is  no  snch 
thing  as  '^  one  hundred  pounds  stock  ;"*  nevertheless,  as  in  com* 
mon  parlance,  people,  speaking  of  stock,  wiD  so  express  tbern^ 
selves,  the  court  wfll  apply  it.  Kirby  y.  Potter,  4  Yes.  751. 
The  lawfulness  of  a  loan  of  stock  was  estabfishedj  by  San^ 
ders  V.  Kentish,  8  T.  R.  162. 

A  conditional  transfer  of  stock,  by  way  of  loan.  Is  viewed  Lnm  rfthtk 
in  equity  as  an  absolute  sale,  on  account  of  the  risk  to  which 
such  transactions  are  subject.  Thus,  in  Denmson,  Ex  parte^ 
3  Yes.  552,  a  sum  of  5000/.  S  per  cent,  reduced  annuitie?,  waa 
transferred  as  a  security  for  a  floating  balance,  and  under  an 
agreement  to  continue  it,  transferred  and  re-transferred  by  the 
creditor  by  way  of  loan:  but  it  was  held  to  be  a  sale ;  S  Yes. 
553,  et  vide  ante,  p.  962,  as  to  the  means  whereby  a  mort^ 
gagee  of  stock  may  obtain  payment  of  his  money.  The  ded^ 
wm  in  Denmson,  Ex  parte,  may  be  evaded  by  a  transfer  of 
the  stock  to  trustees  on  special  trusts,  and  such,  it  is  conceivedj^ 
is  the  proper  mode  of  mortgaging  an  immediate  interest  in  ibii 
iqpcQies^  of  property^ 
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JMortgagee  MeU-  If  a  mortgagee  of  stock  tak^s  advantage  of  the  decisioils  in 
^wi  for  ncr-  Dennison,  Ex  parte,  and  Lockuoood  v.  Ewer,  ante,  963,  text, 
^***  he  wilTbe  decreed  to  account  for  the  surplus  produced  by  the 

sale,  after  deducting  his  principal,  interest,  and  costs.  Har- 
rison  v.  Hart,  Com.  393.  This  case  affords  a  striking  illus- 
tration of  the  extent  of  the  South  Sea  bubble.  It  appears 
that  20flOOL  South  Sea  stock  was  transferred  as  a  security  for 
70,000/.  money  and  interest,  and  that  the  20,000/.  stock  ac- 
tually produced  the  sum  of  86,29U  17 s.  8|d.  sterling.  By 
the  deposition  of  one  witness,  the  defendant  agreed  to  seU 
him  1000/.  South  Sea  stock  at  1000  per  cent,  premium. — ^That 
the  mortgagee  selling  stock,  must  account  for  the  surplus  after 
payment  of  the  debt  and  costs,  appears  further  established  by 
the  following  case  of  Thomw  v.  PuddUsbury,  Sel.  Ch.  Ca.  51 ; 
though  certainly  there  arises  an  obvious  inconsistency  in  saying 
that  every  mortgage  of  stock  is  an  absolute  sale,  and  then 
adding  that  the  mortgagee  is  accountable  as  on  a  redemption. 
.On  this  however  it  must  be  recollected  Xh^X  Denmson,  Ex 
parte,  is  the  latest  and  ruling  decision.  In  the  case  alluded 
to,  A.  was  possessed  of  long  Exchequer  annuities  for  99  years, 
which  were  settled  on  the  husband  for  life,  with  remainder  to 
the  wife  for  life,  with  remainder  for  younger  children's  por* 
tions,  and  the  husband  obtained  liberty,  by  decree  of  the 
court  of  Chance^,  to  borrow  300/.  upon  the  security  of  these 
unnuities,  which  was  done,  and  the  security  placed  in  B.'s,  the 
lender's  hands.  B.  subscribed  the  annuities  into  the  South 
Sea  stock,  in  1720.  A.  brought  hb  bill  for  reconveyance; 
and  it  was  held,  that  B.  had  his  security  for  a  particular  pur* 
pose  only,  and  had  no  authority  to  subscribe;  so  he  was  de- 
creed to  account  for  the  profits,  and  to  convey,  on  payment 
of  principal,,  interest,  and  costs.    Sel.  Ca.  Ch.  61. 

Damages  eal-       On  the  subject  of  stock  the  following  cases  remain  to  be 

CUlattll     ait  «  -m-m 

price  of  etoek    noticed.     In  Forrest  v.  Ehoes,  4  Ves.  492,  the  defendant  sold 

b^npi^^^d^t  out  8000^.  old  South  Sea  annuities,  and  took  a  bond  from 

en  day  1^  trial*  Forrest  to  replace  the  stock  at  the  end  of  six  months,  and  for 

payment  of  legal  interest  on  7170/.  (the  produce  of  the  sale) 

in  the  mean  time.    F.  made  default  in  replacing  the  stock ;  and 

i 

thjB  matter  coming  on  in  Chancery,  when  the  value  of  the  stock 
was  very  much,  depreciated^  the  Master  o^  the  Rolls,  allowed- 
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the  daimants  \mdev  Shoes  to  recover  Ae  money  for  which  the 
stock  was  sold,  with  interest  in  the  mean  time  at  5/.  per  cent* 
This  case  may  be  considered  as  decided  on  the  particular  cir- 
cumstances of  hardship  attendwt  on  the  great  depreciation  of 
the  value  of  the  pledge,  and  cannot  be  advanced  as  an  autho- 
rity for  a  general  rule,  that  under  a  similar  proviso,  the  court 
of  Chancery  will  decree  a  redemption  on  payment  of  the  mo- 
ney instead  of  a  transfer  of  the  stock,  in  order  to  save  the 
lender  firom  a  loss.     In  the  same  case,  his  Honor  observed, 
that  if  an  action  had  been  brought  nscently  upon  the  breach  of     L  1^«  L 
the  agreement,  and  the  stock  had  risen,  the  jury  would,  by  way 
of  damages,  have  given  the  rise,  and  would  not  have  confined  it. 
Accordingly,  in  a  subsequent  case  upon  a  writ  of  inquiry  to 
assess  damages  on  a  bond,  the  only  question  was,  whether  the 
damages  should  be  calculated  at  the  price  of  the  stock  on  the^ 
day  when  it  was  to  be  replaced,  or  at  the  price  of  the  stock  on 
the  day  of  the  trial,  the  value  of  the  stock  having  risen  in  the 
mean  time  ?    It  wa^  decided,  that  the  plaintiff  was  entitled  to 
recover  the  larger  sum,  being  that  which  could  alone  indemnify 
bim  at  the  time  the  action  was  brought.    Shepherd  v.  Johnsani 
8 East,  2lh    So  in  M* Arthur  y.Seaforth,   2 Taunt.  S57,  it 
^as  held,  that  on  a  failure  to  replace  stock,  the  measure  of 
damages  is  the  price,  at  the  day  when  it  ought  to  have  been  rer 
placed,  or  the  price  at  the  day  of  the  trial,  at  the  option  of 
the  plaintiff y  but  not  as  it  should  seem  at.  the  highest  price  on  * 
any  intermediate  day.    In  this  case,  the  plaintiff  gave  a  bond^ 
conditioned  to  replace  5  per  cent,  stock  on  a  given  day ; '  after 
4:hat  day,  government  gave  the:  holders  of  stock  agreed  to  be 
replaced,  an  option  to  be  paid  off  at  par,  or  to  commute  their 
stock  for  3  per  cents.    The  plaintiff  expressed  to  the  defend- 
ant a  wbh  to  have  the  stock  replaced,  that  he  might  be  paid  at 
par,  but  no  wbh  to  take  3  per  cent,  stock.    On  which  it  was 
held,  that  he  was  not  entitled  to  recover  the  price  of  so  much 
.3  per  cent,  stock  as  be  might  have  obtained  in  exchange  for  the 
&  per  cents.    Hence  it  is  in  the  power  of  the  lender,  after  a 
default  once  made,  to  take  advantage,  by  hastening  or  delay- 
ing his  suit,  of  the  rise  in  the  market,  without  any  risk  in  case 
the  market  falls.    This  inequality  was  in  one  case  urged  against 
assessing  the  damages  at  the  value  of  the  stock  at  the  time  of 
Ab^e  ^tipn  brought ;  but  Crro^Ci  i.  observed*  that  it  was  na 


1067  a       CHAY.  xxiii.  S..IV*    of  w^Maaomt^w^  tvBUt  stock. 

answer  to  say  that  the  defeadant  might  be  prejudiced  by  ti»e 
plaintiff's  delaying  to  bring  his  action ;  for  it  wan  his  own  fatdt 
that  he  did  not  perform  his  engagement  at  the  time ;  or  he 
might  replace  it  at  any  time  afterwarda,  so  as  to  ayaQ  himself 
of  a  rising  market*  Shepherd  Y.Johnsofh  SEast,  212.  The 
fair  rule  is  said  to  be^  to  take  the  price  of  the  stock  on  the 
day  of  trial,  or  the  day  previous.  Harridan  v*  Harruon^ 
lCarr,412. 

mreet  rf  bar-       If  a  mortgage  be  made  upon  a  loan  of  stock,  to  secure  a  re* 
ruptcy.  transfer,  and  the  mortgagor  becomes  bankrupt,  the  mortgagee 

will  be  entitled  to  prove  for  such  dividends  as  became  due 
before  the  bankruptcy,  and  for  the  stock  according  to  its  value 
at  the  date  of  the  commission.  Day,  Ex  parte,  7  Ves.  301. 
And  where  stock  was  secured  by  bond  and  the  collateral^  secu-* 
rity  of  real  estate  to  be  replaced  at  the  end  of  three  years, 
and  in  the  meipi  time  the  dividends  to  be  paid  as  they  accrued 
due,  and  the  dividends  were  not  regularly  paid,  and  before 
the  expiration  of  the  three  years  the  obligor  became  bankrupt, 
it  was  held  that  the  obligee  was  entitled  to  have  the  proceeds  of 
the  sate  of  the  real  estate  immediately  laid  out  in  the  purchase 
of  stock,  without  waiting  the  expiration  of  the  three  years, 
Fisher,  Ex  parte,  1  Buck.  B.  C.  188.  S.  C.  SMadd.  159. 

Lotm  emiieded      A  loan  made  for  die  purpose  of  enabling  a  party  to  pay  or 
M^jiV,  UkgpL  compound  differences  upon  illegal  stock-jobbmg  transacdiops^ 

is  in  itself  illegal ;  and  all  securities  given  for  re-payment  of  the 
money  are  void,  even  though  the  lender  were  no  party  to  the 
transaction.    And  where  one  of  two  partners  had  sustained 
losses  by  stock-jobbing  speculationsji  and  his  other  partner  had 
Joined  with  hiin  in  a  bond  to  secuye  a  loan  made  by  a  diiid 
person  &g^  the  purpose  of  meeting  such  losses,  itwas  held, 
that  it  not  being  a  debt  to  which  the  partnership  was  baMe,  die 
loan  being  illegal,  and  the  security  void,  it  was  not  cono^tent 
for  one  partner,  after  an  act  of  bankruptcy  by  ihe  other,  to  dis- 
pose of  the  partnership  property  in  discharging  such  a  secu-* 
rity,  and  the  assignees  were  entitled  to  recover  back  oioney  so 
had  and  recehred.  Camidn  r.Bryee,  ^Bam*  &  Aid.  Hd.  And 
see  Aubert  v.  Maze,  SBos.  &  Pul.  SIl,  over-ruling^  the  dis* 
tinction  taken  b^twem  fmtbm  prohUfihtn^  wi  nu$hm  m  ie^  w. 
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the  cases  of  Faikney  v.  Reynouiy  4  Burr.  2069 ;  and  Petrie  ▼• 
Hanmy,  ST.  R.  418.  S.  C.  6  ibid;  407,  cited ;  et  vide  Lat^^ 
ton  Y.  Hughesy  1  M .  &  S.  394. 

'    Wbeve  a  person  obtained  an  equitable  interest  in  a  sum  of  Stwk  XMU  u 
money  on  mortgage  by  virtue  of  covenants  in  a  marriage  settle'^-  p^ckaumB 
fnent,  and  such  money  was  afterwards  converted  into  exchequer  "^* 
biSs,  and  finally  invested  with  other  monies  in  the  fluids ;  it 
was  held,  that  the  eeittd  que  trust  was  entitled  to  so  much  of 
the  stock  as  was  proved  to  have  been  purchased  with  the  mort- 
gage money,  and  was  not  to  be  postponed  to  a  subsequent  as* 
signee  of  the  whole  stock,  merely  because  he  acted  as  the 
attorney  of  his  trustee  in  the  transfer  and  investments.    Ueb^ 
man  v.  Harcourt,  2  Meriv.  513. 

An  agent  or  attorney,  having  power  to  sell,   assign,   and  Power  ^^i- 
transfer  stock  in  the  public  iiinds,  cannot  transfer  it  under  the  **"^' 
power  by  way  of  mortgage.    If  he  does,  the  mortgagee,  liav* 
ing  notice  of  the  power,  will  be  decreed  to  re-transfer  it,  to    [  1068  ] 
repay  the  dividends  he  may  have  received,  and  to  pay  the  costs 
of  suit.    But  it  would  be  otherwise  if  the  mortgagee  had  no 
notice  of  the  power,  and  this,  it  seems,  it  would  be  very  easy 
for  the  agent  or  attorney  to  prevent,  by  first  selling  the  stock 
into  another  name,  and  then  buying  it  back  in  his  own.    De^ 
iouchmitv.  6aUm$d,  dVes.  1^11.  ^ 

In  addition  to  the  obeervations  made  ante,  895,  in  notis,  as  LMmsmmeeied 
to  usury  connected  with  loans  of  stock,  it  may  be  here  further  giaek^  muf  cm^ 
remarked,  that  where  the  exact  value  of  the  stock  to  be  sold  ^f^'«j||[^ 
er  replaced  has  be«i  previously  estimated  by  the  parties,  ao  V  wwe  <*<^ 
that  an  is  certain  and  nothing  contingent,  the  transaction  will 
be '  usurious  if  more  tiian  5  per  cent,  be  taken.    Thus  in  ejects 
ment  to  recover  possesoon  of  mortgaged  premises,  it  appeared 
that  the  mortgage  was  made  upon  a  selling  of  stock.     Tha 
mortgagor  had  applied  for  money  to  the  mortgagee,  who  told 
him  that  all  his  money  was  in  the  funds,  and  that  to  sell  out 
stock  at  that  time  wotild  be  a  conrnderable  loss  to  him,  stock 
then  standing  at  73  \  but  that  if  he  would  take  it  at  75,  he 
should  have  H^  sum  he  wanted.    The  mortgagor  consented  t^ 
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:this,  and  received  1.500/.  in  stock  valued  at  75 ;  this  he  sold 
the  same  day,  when  the  current .  price  of  stock  was  7^4  by 
which  he  lost  between  50  and  602.  Upon  proof  of  diese 
&ctSy  Lord  Kenyon  held  the  transaction  usurious,  and  non- 
suited the  plaintiff.  Doe  v.  Barnard^  1  £sp.  N.  P.  C.  IK 
So  in  Boldero  v.Jockgan,  11  East,  612,  the  plaintiff  had  made 
advances  to  the  defendants,  and  credited  them  with  35,00OiL 
at  a  time  when  the  3  per  cents,  were  at  50;  in  consideration 
of  which,  in  October  following,  when  the  3  per  cents,  were  at 
51 1,  he  undertook  to  purchase  the  sum  of  50,000^  in  their 
names,  and  to  account  for  the  dividends  thereon  from  Mid- 
summer-day then  last, — ^it  was  aQowed  on  aQ  hands  that  this 
was  usury. 

So,  it  seems,  that  what  are  called  continuation  contracts  are 
.  usurious^  Smedley  v.  RobertSy  2  Campb.  607,  et  vide  Comyn, 
on  Usury,  ch.  ii.  sec.  9.  That  dividends  on  stock  are  not  ap- 
portionable,  like  the  interest  on  a  mortgage,  see  Reuhleigh 
V.  Master,  S  Bro.  C.  C.  100.  T/ie  King  v.  Churchwardens  of 
St.  John,  6  East,  184,  et  ante,  943,  text. 

Since  the  publication  of  the  last'  edition  of  this  work  the 
two  foHowing  cases  have  occurred  :— 
Morigagf  ^  Johnson  v.  WilUamshurst. — Johnson,  beins  entitled  to  one- 
tk€  LBKDBR  fourth  of  a  sum  of  stock,  assigned  all  his  right  and  interest  in 
€Udm^\  eer-  ^^  ^^  Williamshurst ;  but  it  was  at  the  same  time  agreed  and 
imm  turn  9f  •  understood  between  them,  that  Johnsoii  should  be  at  liberty  to 
<€rtaui  mmomu  redeem  the  stock,  thus  assigned  absolutely  in  appearance,  but, 

^  stock  for  re"  *  ,.  ,  ,  ,  n  .4*    i 

jMysMia,  luii-  ui  reanty,  only  mortgaged,  on  the  payment  of  a  specified  sum, 
iuTuii^-BM^-  with  interest.  Williamshurst  subsequently  assigned  all  his 
f^<  rf  gioek.  interest  in  this  stock  to  Finch.  Finch,  being  thus  entided  ap- 
parently to  the  absolute  property  of  the  stock,  mortgaged,  it 
to  S.  for  900/. :  and  it  was  a  stipulation  in  the  deed  of  mort- 
gage, that  S.  should  have  the  option,  either  of  having  the 
900/.  paid  to  him,  or  of  having  a  certain  amount  of  stock  re- 
placed. Finch  afterwards  became  bankrupt.  The  bill  was 
filed  by  Johnson  for  the  redemption  of  the  stock,  according  to 
his  original  contract  with  Williamshurst.  There  was  a  letter 
ivritten  by  Williamshurst,  for  himself  and  Finch,   in  which 


—I 
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they  admitted  Wil)iainshurst*s  agreement,  that  Johnson  should 
be  entitled  to  redeem  on  the  payment  of  a  certain  sum,  ^ith 
interest. 

The  Vice  Chancellor. — ^The  bill  seeks  that  redemption, 
which  waS|  in  truth,  the  contract  of  die  parties.  The  letter 
written  by  Williamshurst,  for  himself  and  Finch,  admits  and 
proves  the  agreement  for  redemption  alleged  in  the  bill. 
Against  Williamshurst  and  finch's  assignees,  therefore,  John- 
son has  a  clear  right.  He  must  have  the  same  right  against 
S.;  for  S.  cannot  claim  any  rights  under  the  mortgage  made 
to  him  by  Finch.  A  contract  of  loan,  which  gives  the  lender 
the  option;  either  of  being  repaid  in  money,  or  of  having  a 
certain  amount  of  stock  transferred  to  him,  has  been  decided 
to  be  clearly  usurious.  S.'s  contract  with  Finch  is,  therefore, 
usurious,  and,  consequently,  can  confer  no  rights.  Thus 
Johnson  must  have  against  S.  rights  as  extensive,  as  he  has 
against  Williamshurst  or  Finch.  The  only  question  is, — ^whe- 
ther, as  I  must  establish  the  right  of  Johnson  against  all  the 
defendants,  I  should  further  determine  what  ought  to  be  done, 
as  between  S.  and  the  assignees  of  Finch.  Now,  I  rather 
think,  that  I  ought  to  leave  any  of  these  parties  at  liberty  to 
take  what  advantage  he  can  of  the  principle — ^that  a  court  of 
equity  will  not  relieve  against  an  usurious  contract,  except  on 
condition  of  paying  the  principal  money  and  interest.  I  shall, 
therefore,  direct  that  an  account  be  taken  of  what  is  due  from 
Johnson  on  the  original  contract  between  him  and  Williams- 
hurst; and  that  the  Accountant-Oeneral  shall  return  what 
shall  be  found  due  on  that  account,  and  shall  pay  over  to 
Johnson  the  surplus  of  the  stock  now  standing  on  the  credit  of 
this  cause.  Williamshurst  and  the  assignees  of  Finch  must 
have  their  costs.  S.  cannot  have  his  costs,  because  he  stands 
here  cIjLiming^  under  an  illegal  contract. — ^MS.  Chan.  Ca. 
1823. 

White,  executor  of  W.  WldteyY.  Wright.— By  memoraur  Unury.ifUiidir 
dum  of  an  agreement  made  the  31st  of  August,  1815,  between  enforce  poy- 
the  defendant,    Ann  Wright,    and  the  testator,  W.  White,  "^  £^^ 
(reciting,   that  the  said  W.  White   did,    on    the    29th  day  r^f^e  to 
of  August  instant,  at*  the  request  of  the  said  Ann  Wright^ 
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fi^  out   for   her   aoeommodaliaii    400/.    gtoek    in   tlie  at. 
per  cent*  conaolidafced  baiik  aimuitiesy  at  the  price  or  sum  of 
55/.  1 5s.  per  cent.,  and  which  400/.  stock  produced  the  sum  qf 
a88/.>  which  W.  White  had  lent  and  advanced  to  Ann  Wright^ 
mi  Iicr  tend  hfSanBg  even  date  herewith,  and  also  on  security 
of  a  coaditioMd  sunwadar^  of  the  same  date^  of  certain  copy- 
hold prettyis^s  in.  the.  aancxr  of  Epimai,  which  she,  AnnWright» 
did  thereby  ddsiit  and  acknowledge ;   a])4  that  previous  Xb 
the  said  W.  White's  selling  and  transferring  the   said  400/. 
three  jp^.eai/«  .^psoHdated  uinuities  for  the  accommodation 
of  AnnWrightjf  she  did  ^^gree  with  W.White,  within  the  time 
or  sp9ce  of  on^  year  fir.om  the  date  hereof,  if  thereto  required 
by  W,  White/  hia  ^xecuton,   administrators,    or  ass^ps,    to 
transfer,  or  c^use  or  proqure  to  be  transferred,  unto  and  to 
the  ajMK>unt  of  hisi|  W.White,  his  executors,  &c.  the  like 
sum. of  .400/.  stock  as  aforesaid  in  the  said  three  percent^ 
eensidp,,  and  likewise  to  pay,  answer^  and  make  good  unto 
hin^  W.White,  his  ex^^cutors,  &c.  all  dividends,  interest,  and 
pifoduc^  which  in  the  mean  time  he,  W.White,  his  execa* 
t<«8»  dte.  eould  have  received,  or  would  have  been  entitled 
to,.;in.case  the  said  400/.  $tock  had  remained  standing  in  the 
bo^s  of  the  Governor  and  Company  of  the  Bank  of  England, 
!n  the  name  and  as  the  property  of  him,  W.White,  his  exe- 
cutors, &p.)  AnnWrjght^  for  herself,  her  heira,  executors,  or 
adxninifitrators,   by  the    present  memorandum,   agreed    with 
W.  White,   his   executors,    administrators,    or  assigns,    that 
she, .  her  heirs,   executors,   &c  should  and  would,   at    her 
and  their    own    proper   costs  and  charges,  on  the   request 
of  W.  White,    his    executors,    &C.,   on   the   next   transfer 
day  next  after  the    expiration   of  one  year  from    the  day 
of  the  date  of  that  agreement,  or  at  any  subsequent  transfer 
day  when  thereto  requested  as  aforesaid,  transfer  unto  and  to 
the  ^count  of  him,  W.White,  his  executors,   &c.  in  the 
books  of  the  said  Governor  and  Company,  400/.  like  stock  aa 
aforesaid,  in  the  said  fund  of  the  said  Governor  and  Company ; 
and  likewise  should  and  would  in  the  mean  time  pay  unto 
W.White,    his  executors,   &c  all  dividends,   interest,    and 
produce  whiqh  he,  his  executors^  &c.  cpuld  have  received  or 
would  have  been  entitled  unto  vin  .case  the  said  400/.  stock  ha4 
reinaiBed  and  continued  standing  in  the  ^ipoks  of  the.si^d 
Governor  and  Company,  in  the  name  and  aa  the  property  of 
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hSmf  W.  White,  hk  executors,  ftc  At  the  same  time  the  de- 
fendant executed  and  deUvctred  to  the  testator  a  bcmd,  dated 
die  Slst  of  August,.  1815|  iu  the  penal  sum  of  440/«  oonditbiied 
for  the  payment  of  2S31.  and  ieieiMt  toW.UVhiie,  on  the 
Slst  of  August,  1816w  Defendant  adso  made  the  conditional 
i^urrender  of  her  property  in  the  manor  of  Epsom,  aUuded 
to  m  the  agl*eem«it  After'W.  White's  death,  via.  on  the 
8d  of  December,  18SS,  the  defendant  was  requested  to  re- 
transfer  the  stock  within  fieven  days  from  that  time.  The  price 
9(9  per  cent,  consols  on  the  Slst  of  August,  1815,  was  d5| 
per  eefd.  and  on  the  8d  of  September,  1816,  61|  per  cent. 
and  m  the  25th  of  March,  1894,  being  two  days  before  the 
trial,  the  price  was  94j^  The  question  was,  whether  this  con* 
tract  was  usurious. 

Abbott,  C.  J. — I  vn  of  opinion  that  the  case  o{  Barnard 
y,Yinmg^  17  Yes.  44,  ante,  696,  n.  was  rightiy  decided,  and 
that  this  is  not  to  be  distinguished  from  it ;  unless,  indeed,  it 
*  makes  a  difference  that  the  contract  was  to  be  executed  by 
means  of  two  separate  instruments  instead  of  being  comprised 
in  one.    But  it  was  long  aga  decided,  in  Roberts  v.  TV^mayn^, 
Cro.  Jac.  507,  that  such  a  circumstance  makes  no  difference. 
It  is  true,  that  in  Barnard  v.  Fotui^,  the  agreement  gave  in 
wards  an  option  to  the  lender,  either  to  have  the  stock  re- 
placed or  the  produce  paid  to .  him  in  money.    But  the  two 
instruments  given  to  the  lender  in  this  case  produce  the  same 
eflfect,   for  he  might,  were  it  not  for  the  statutes  of  usury, 
enforce  eitibier  the  bond  for  the  piEiyment  of  money,  or  the 
agreement  to  replace  the  stock.     In  Barnard  v.  Young,  die 
defendant  had  lent  the  sum  of  lOfiOOL,  and  that  not  being  re- 
paid at  the  time  specified,  a  new  agreement  was  entered  into, 
securing  to  him  at  a  further  day,  either  ao  much  stock  as  die 
16,000/,  would  have  purchased  at  the  time  when  it  ought  to 
have  been  paid^  or  the  sum  of  10,0002*  in  money  at  his  own 
option;  and  ther^  wb6  an  undertaking  at  all  events  to  pay 
61:  per  cent,  interest  Xm  4lke  principal  sum.    The  Master  of 
the  Rolls  in  givihg  judgment  says,  *'^The  lender  is  at  his  elec- 
t^n  to  have  his  principal  and  interest,  or  to  have  a  given 
quantity,  of  stock  tiliosfeirad  to  him.    His  principal  never  wa» 
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in  any  hazard,  as  he  was  at  all  events  sure  of-  havuig  that  WiAr 
legal  interest,  and  had  the  chance  of  an  advantage  if  stock  rose. 
It  was  usurious  to  stipulate  for  that  chance.  In  fact,  the  stock 
did  rise,  and  if  the  contract  had  been  performed,  he  would  have 
had  principal  and  intereat  and  a  very  large  premium."  I  can- 
not  distinguish  that  case  in  substance  and  effect 'from  this* 
Here,  if  the  lender,  after  receiving  5  per  cent,  interest  on  bis 
money,  had  afterwards,  on  a  rise  in  the  stocks,  compelled  the 
defendant  to. replace  the  stock  sold,  he  would,  as  in  that  caae^ 
have  had  principal,  interest,  and  a  premium  brides.  That  is 
an  advantage  which  by  law  he  was  not  entitled  to  contract  for. 
The  contract  was  therefore  usurious,  and  a  nonsuit  must  be 
entered* 

Bayley,  J, — Looking  at  the  facts  of  this  case,  I  am  clearly 
of  opinion  that  it  fidls  within  the  statute  of  usury,  12Aim^ 
stS.  c.  16,  which  enacts,  "  that  aU  bonds,  contracts,  and  as- 
surances whatsoever  for  payment  of  any  principal  whereupon  or 
whereby  there  shall  be  reserved  or  taken  above  the  rate  of  5L 
in  the  100/.  for  a  year,  shall  be  utterly  void."  If  then  more 
than  51.  per  cent,  per  annum  be  reserved  by  means  of  a  col- 
lateral advantage  either  by  way  of  option  or  otherwise,  it  is 
within  the  statute.  A  party  may  lawftiUy  lend  stock  as  stock 
to  be  replaced,  or  he  may  lend  the  produce  of  it  as  money,  or 
he  may  give  the  borrower  the  option  to  repay  it  either  in  the 
one  way  or  the  other.  But  he  cannot  legally  reserve  to  him- 
self a  right  to  determine  in  future  which  it  shall  be.  It  is  not 
illegal  to  reserve  the  dividends  by  way  of  interest  for  stock 
lent,  although  they  may  amount  to  more  than  5/.  per  cent,  on 
the  produce  of  it,  for  the  price  of  stock  may  fall,  and  then  the 
borrower  would  be  a  gainer ;  but  the  option  must  be  made  at 
the  time  of  the  loan.  The  instruments  set  out  in  this  case, 
shew  that  an  option  to  be  exercised  in  future  was  reserved.  It 
has  been  argued  that  the  agreement  enabled  the  defendant  at 
all  events,  if  she  chose,  to  replace  the  stock ;  but  the  agree- 
ment is  to  replace  it  if  required,  and  the  bond  gave  the 
lender  power  to  enforce  the  repayment  of  the  principal, 
which  was  never  put  in  hazard.  Upon  principle,  therefore, 
as  well  as  on  the  authority  of  the  case  of  Barnard  v.  Young, 
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I  think  that  the  plaintiffs  are  not  entitled  to  recover  in  this 
Action.  Holroyd  and  Littledale,  J.*s  concurring,  judgment  of 
nonsuit  was  entered.    S  Bam./&  Cress.  279. 

The  subject  of  this  section  is  also  noticed  by  Mr.  Coote> 
in  hb  Treatise  on  Mortgages,  p.  300,  and  by  Mr.  Bythewood, 
in  his  Prec.  on  Conv.  vol.  iii.  p.  ^45,  n. 

Section  V. 

Of  Copyhold  Mortgages* 

FOR  the  general  economy  of  a  mortgage  of  copyholds,  see  Ardent  nunie 
ante,  voLi.  p.  433,  in  notU.      The  ancient  mode  of  mort- *•' "^^'«^- 
gaging    a    copyhold  estate  was    this: — The  mortgagor  siur- 
rendered  into  the  hands  of  two  customary  tenants  the  copy- 
hold premises  to  the  use  of  the  mortgagee,  upon  condition  to 
be  void  if  the  money  were  psdd  on  a  day  specified.    To  avoid 
the  fine  to  the  lord,  this  surrender  was  not  presented  at  the 
next  court,  but  after  that  court  was  over,  a  new  surrender  was 
made  into  the  hands  of  two  other  customary  tenants,  ut  supra^ 
'  and  so  from  time  to  time,  as  often  as  any  court  should  be 
holden;  but  such  non-presentment  was  at  law  a  forfeiture; 
and  Lord  Keeper  North,  in  an  Anonymous  ccue  in  Sldn.  142, 
pi.  13,  refused  specific  performance  of  such  a  contract,  which 
caused    this   troublesome  mode    of   mortgaging  to  fall  into  , 
disuse. 

At  the  present  day  mortgages  of  copyhold  estates  are  ge-  AM^m  mode^ 
nerally  effected  by  a  deed  of  covenant  to  surrender  the  pre-  quence. 

.  mises  to  the  use  of  the  mortgagee,  with  a  proviso  that  on 
payment  of  the  money  the  surrender  shall  be  void.  The 
deed  should  also  contain  a  covenant  for  payment  of  the  money, 
and  covenants  for  the  title.  When  the  surrender  is  made,  the 
surrender  and  condition  should  be  both  entered  on  the  rolls, 
the  entry  of  the  condition  to  follow  immediately  the  entry  of 

•  the  surrender.  IWatk.  Cop.  182,  2d  edit  If  the  repudii^ted 
mode  of  inserting  the  condition  in  a  separate  deed  be  adopted, 
it  should  nevertheless  be  entered  on  the  rolls ;  for  if  the  deed 
be  lost,  the  proof  of  the  condition  might  be  ^i^^ult,  and 

.  frequently  impossible,  ibid*  183.    In  case  the  money  is  paid  at 
Vol.  II.  Y  Y 
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iAe  day,  the  mortgagee  acknowledges  tite  re-paymeitit;  and  aur- 
thorises  the  steward  to  vacate  the  surrender.  Such  acknow- 
ledgment of  satisfaction,  the  warrant  to  vacate,  and  the  ac- 
tual vacation  of  the  surrender,  are  then  entered  on  the  rolb ; 
xm  which  &e  surrenderor  becomes  possessed  of  his  former 
•estate,  and  is  in  Hctiu  quo  prius^  wiAtout  any  re-admission  or 
fine,  although  the  mortgagee  may  have  been  admitted ;  OiS>. 
Ten.  376.  Simmonds  v.  Laumd,  Cro.  Eliz.  ^9.  If  the  sur- 
render has  not  been  presented  according  to  the  custom  of  the 
manor,  no  notice  need  be  taken  of  it  on  the  rolls.  Fanoeett 
V.  Lowther,  ubi  infra.  But  if  the  condition  be  broien,  and  the 
>  surrenderee  be  admitted,  whereby  an  equity  of  redemption 
only  remains  in  the  surrenderor,  then  his  re-admittance  wUI 
be  necessary,  Famcett  v.  LtfwtJier,  2  Ves.  300;  and  a  fine  will 
be  incurred,  iWatk,  190;  which  admission  will  break  the  line 
of  descent  of  an  estate  taken  from  a  maternal  ancestor. .  Roe 
V.  Baldware,  5  T.  R.  104  Martin  v.  Strachan,  Wilfes,  444. 
Benson  v.  ScoU,  12  Mod.  49.  Doe  v.  Morgan,  7  T.  R.  103. 
As  to  entry  of  satisfaction,  the  condition  is  espress^  that  <hi 
payment  of  the  money  the  surrender  shall  be  void.  On  pay- 
ment therefore,  within  the  prescribed  time,  the  surrender 
becomes  void  ipso  facto,  and  an  acknowledgment  of  satis- 
faction by  the  mortgagee  is  now  usually  entered  (legardless  of 
the  above  formal  mode)  on  the  margin  of  the  roll  immediately 
against  the  surrender,  which  is  signed  by  the  surrendeiee, 
and  this  is  clearly  sufficient  when  the  money  is  paid  at  the  day. 
But  the  same  mode  of  discharging  a  mortgage  is  also  adopted 
when  the  day  is  past,  if  the  money  be  paid  at  any  time  before 
admittance ;  yet,  says  Mr.  Scriven,  there  is  an  evident  irregu- 
larity in  so  doing,  after  the  condition  is  forfeited,  1  Scriv.  Cop. 
246,  n.  (187),  M  edition. 

Equity  9f  re-        When  a  mortgage  is  forfeited,  the  equity  of  redanption 

descends  to  the  customary  heirs  or  sequels  of  the  surrenderor, 
as  the  legal  estate  would  have  done ;  Famcett  v.  Lowther^ 
2  Ves.  300.  In  which  case  a  question  arose,  whether  there 
could  be  an  escheat  to  the  lord  of  the  equity  of  redemption 
on  a  copyhold  mortgage.  Lord  Hardwicke  said  it  had  never 
been  determined  nor  should  he  determine  it  then :  though  it 
was  a  considerable  argument^  tliat,  if  otherwise,  there  would 
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be  an  end  of  escheats^  because  all  the  lands  in  England  vould 
nwm  be  in  trust,  yet  that  was  contrary  to  the  old  doctrine, 
2  Ves.  304.  On  the  subject  of  equitable  escheats,  see  ante, 
Tol.  i.  p.  959,  n.  (G),  and  further,  Belt's  Supp.  to  Ves.  sen* 
S48-9.  WilUams  v;  LoMdale,  3  Ves.  752-6,  and  Scriv.  Cop. 
46S,  n.  S7,  8d  edition.  An  equity  of  redemption  of  copy- 
holds has  beien  said  to  be  a  freehold  interest,  for  that  it  will 
pass  by  rdiease  alone,  without  surrender,  see  1  Pres.  Abs.  436. 
Feame  P.  W.  108.  1  Bar.  Free.  340,  n.  (2),  1st  edition,  re- 
ferring to  1  Watk.  Cop.  [60].  But  Mr.  Watkins  does  not  call 
it  a  freehold  interest,  he  merely  says,  that  it  may  be  assigned 
or  devised  without  a  surrender,  and  it  cannot  without  a  con- 
siderable sacrifice  of  prindple  be  so  denominated.  Therefore 
a  bargain  and  sale  of  an  equity  <ff  redemption  of  copyholds  is 
not  the  most  formal  assurance,  though  a  deed  is  certainly 
essential ;  for,  after  admittance  of  the  surrenderee,  the  equity 
of  redemption  cannot  properly  be  extinguished  by  a  surrender, 
unless  indeed  such  surrender  might  possibly  be  held  to  ope- 
rate as  a  release.  Then  a  question  may  arise  whether,  on 
such  surrender  operating  as  an  assurance  of  a  quasi  freehold 
interest,  a  fine  to  the  lord  will  accrue.  It  is  settled,  that  on 
a  release  of  the  equity  of  redemption  by  deed  no  fine  wiU  be 
incurred ;  Hall  v.  Sharbook,  Cro.  Jac.  36 ;  and  by  a  parity  of 
reason  no  fine  should  be  payable  in  the  instance  supposed. 
An  equity  of  redemption  in  copyholds  will  pass  by  the  will  of 
the  mortgagor  without  a  surrender  to  the  use  of  such  will, 
McLcnamara  v.  Jones,  1  Bro.  C.  C.  481 ;  Gibson  y.  Stiles, 
9  Mod.  267,  ante,  vol.  i.  p.  433,  in  notis,  provided  the  mort- 
gagee be  admitted,  for  otherwise  a  surrender  to  a  mortgagee, 
who  has  not  been  admitted,  will  not  make  a  surrender  by  the 
mortgagor  to  the  use  of  his  will  unnecessary :  Kenebel  v, 
Scrafton,  8  Ves.  30;  Doe  v.  Wroot,  5  East,  132.  Whether  a 
surrender  to  the  use  of  a  will  is  valid  and  subsisting,  not- 
withstanding a  subsequent  surrender  to  a  mortgagee  who  has 
not  been  admitted,  has  not  yet  been  decided.  Mr.  Sugden 
thinks  it  quite  clear  that  it  would  be  held  good,  because  the 
surrender  to  the  mortgagee  does  not  pass  the  estate  out  of  the 
surrenderor  before  admittance,  nor  can  the  last  surrender,  as 
in  the  case  of  a  sale,  be  deemed  an  absolute  revocation  by 
operation  of  law  of  the  first  surrender;  and  it  is  not  denied 

YY  2 
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that  a  man  msLj,  after  a  surrender  to  the  use  of  his  will,  siu?-* 
render  to  a  stranger  without  any  es^press  revocation  of  the 
former  surrender;  Fitch  v,  Hockley ^  Cro.  Eliz.  441.     "  But  it 
does  not.  ther^ore  follow,"  continues  the  learned  writer,  "that 
a  surrenderer  to  a  mortgagee  is  of  itself  a  revocation  of  the 
'  prior  surrender ;  on  the  contrary,  as  such  a  surrender  does 
not  preclude  the  necessity  of  a  subsequent  surrender  to  a 
[  1070  ]     will,  where  there  is  no  prior  one,  it  would  seem  that  it  has 
only  a  partial  operation,  which  leaves  the  prior  surrender  un- 
touched, and  precludes  the  necessity  of  another  surrender  for 
the  same  purpose.     Gilb.  Uses.  74.    Sugd.  n.  (5),  3d  edition. 
PUtnHdny  U   A  doubt  has  been  suggested,  as  to  the  power  of  excepting 
hargaxh  and     copyholds  in    the  assignment  from  commissioners  of  bank- 
nUtdneriTT'  ^^f^  ^^  *^®  assignees  chosen  by  the  creditoc3,  the  act   of 
jmckoBer.         5  (Jeo.  2.  c.  30.  s.  26,  haying  provided  that  the  commissioners 

shaU  assign  "every  such  bankrupt's  estate  and  effects", unto 
the  persons  chosen  assignees  by  the  creditors,  2  Mont.  Bank. 
Laws,  130,  131.  But  this  doubt  has  been  removed  by  the 
case  of  Holland^  Ex  parte,  4  Madd.  483,  where  it  was  held, 
that  a  good  title  to  a  leasehold  estate  can  be  made  by  bargain 
and  sale  from  the  commissioners  to  the  purchaser  without  an 
assignment  to  the  assignees,  et  vide  Scriv.  Cop.  362.  But 
though  excepted  in  the  bargain  and  sale,  the  equity  of  re- 
demption, till  assignment,  is  potentially  in  the  assignees. 
Lloyd  V.  Lander^  5  Madd.  288.  S.  C.  ante,  p.  971,  n.  (N).  By 
the  new  Banktupt  Act,  6  Greo.  4.  c.  16.  ss.  68,  9,  all  difficulty 
on  this  head  is  obviated. 


Prioriiy  i/ 
ntrreadir* 


The  mortgagor  may,  in  the  mean  time,  and  until  the  ad- 
mittance of  the  mortgagee,  make  a  second  surrender,  which 
will  be  good,  if  the  first  surrender  be  not  perfected  by  ad- 
mittance. Thus,  in  Burgoyne  v.  Spurting,  (Cro.  Car.  273. 
.283,  284.  S.  a  Sir  W.  Jo.  306.)  A.  surrendered  copyhold 
lands  into  the  hands  of  customary  tenants,  to  the  use  of  B. 
in  fee,  on  condition  to  be  void  if  A.  4)aid  B.  a  certain  sum  on 
the  first  of  July  following ;  and  afterwards,  before  payment 
of  the  moniBy,  A.  surrendered  by  the  hands  of  customary 
tenants  to  C.  in  fee,  and  then  paid  the  money  according  to 
the  condition,  and  surrendered  in  like  manner  to  D.  in  fee, 
and  the  surrender  to  D.  was  presented  at  the  next  court ;  and 
subsequently,  at  the  same  court,  the  surrender  to  C.  was  pre- 
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sent^ ;  but  the  conditional  surrender  to  B.  was  not  presented ; 
it  was  adjudged  that  C.  should  have  the  land.  Et  vide  further 
as  to  priority  between  a  mortgagee  and  annuitant,  Wilson  v. 
Stafford,  Amb.  18L 

Where  a  conditional  surrender  was  forfeited,  and  it  was  de-  On  hreach  of 
sired  that  the  old  surrender  should  be  taken. up,  and  a  new  ^oy  inn»t  on 
one  made,  but  the  lord  insisted  that  the  mortgagee  should  be  JJJ^fJJJ'^JS'' 
admitted  and  pay  a  fine,  and  caused  proclamations  to  be  made  9«* 
foi'  that  purpose,  the  court  of  Chancery  refused  to  interfere, 
except  to  direct  an  issue  to  try  the  question,  whether  the  lord 
was  bound  by  custom  to  accept  the  second  surrender.    Tred" 
way  V.  Fptherley,  2  Vem.  367.      But  Mr.  Watkins  questions 
the  authority  of  this  case,  on  the  groimd  that  the  lord  cannot 
compel  the  surrenderee  to  be  admitted  without  special  custom, 
and  that  •  a  mortgagee  may  bring  his  bill  of  foreclosure  before  Motigagte  may 
admittance.    iWatk.  Cop.  [189,]  citing,  for  the  former  position,  :2jSiJISiif^ 
Baspool  V.  Long,  Cro.  EUz.  879.   S.  C.  Yelv.  1.  [1  Roll.  Abr. 
568.     1  Show.  30. 83.     £t  vide  King  v.  DiUigton,  1  Salk.  386. 
S.C.  Carth.  41.]  and  for  the  latter,  Sutton  v.  Stone,  SAtk. 
101.      In  Fawcett  v.  Lowther,   2  Ves.  30^,    Lord.  Hardwicke 
said,  the  general  custom  of  copyholds  was,  for  the  surrenderee 
to  come    and  have  the  matter  presented  at   the  next  court; 
but  there  were  several  manors  where  the  tenant  need  not 
come  under  three  courts,  and  such  custom  was  good,  2  Ves. 
3QS.     By  special  custom,  the  surrender  may  be  presented  at 
any  subsequent  court,  Moore  v,  Moore,  2  Yes,  602* 

The  statute  55  Geo.  3,  c.  192,  (an  act  to  remove  certain  Sugden's  Act 
difficulties  in  the  dispositions  of  copyhold  estates  by  will),  "f^/^IZl; 
extends  only  to  supply  surrenders  in  form,  and  not  surrenders  surrenders, 
in  substance.      Therefore,   where  a  feme  covert  omitted  to 
surrender  to  the  use  of  her  will,  it  was  held  that  this  yras  not 
a  case  within  the  statute.    Doe  v.  Bartle,  5  Bam.  &  Aid,  492. 
.  1  Dow.  &  Ry.  8L     The  reasoning  which  induced  this  ad- 
judication was,    that  the  customs  of   the  manor  enabled  a 
feme  covert  to  .pass  by  her  wiU  copyhold  lands,  which  had 
been  surrendered  to   the  use  of  such  will  by  the  husband  and 
wife  jointly,  the  wife,  on  that  occasion,   being  ^xamii\ed  by 
the  steward  separate   and  apart  from  her  husband^,  and  con- 
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tenting.  Now^  the  object  of  the  statute  was  to  pveveht  umj 
inconvenience  arising  £rom  a  mere  omission  to  surrender  in  the 
case  of  an  adnlt  legally  capacitated.  But,  wbeve  a  private  ex* 
amination  was  an  essential  part  of  the  surrender,  the  legisIatiiTe 
never  intended  to  cure  an  omission  in  that  important  par- 
ticuhr :  such  an  extension  of  the  statute  would  be  pregnant 
with  the  most  serious  consequences.  The  rule  of  construe* 
tion  laid  down  by  LordXoke,  &  Inst.  386,  was  exactly  ap- 
plicable, that  if  a  ease  be  out  of  the  mischief  intended  to  be 
remedied  by  the  statute,  it  should  be  considered  to  be  out  of 
the  purview,  although  it  might  be  within  the  words ;  and  the 
[  1071  ]  court  was  quite  satisfied  that  thb  case  was  out  of  the  mischief 
mtended  to  be  remedied,  lb.  90  and  501 ;  et  vide  7  T.R.  109L 
Ante,  vol  i.  p.  438.    Coo.  Mort.  113. 

inmMtn^6^*      ^  coutract  or  agreement  to  surrender  copyholds,  op  a  sur^ 
img  OR  mhmiu  render  which  is  void  for  want  of  presentment  in  due  time,  will 

be  enforced  in  equity  in  favor  of  a  purchaser  or  mortgagee 
against  the  heir  or  widpw  of  the  mortgagor,  or  the  person 
-next  in  succession,  where  the  estate  is  of  inheritance,  or  the 
first  life  in  a  copy  has  a  power  to  dispose  of  the  estate ;  Davie 
V.  Beardsham,  1  Ch.  Ca.  89.  S.  C.  3  Ch.  Rep.  4.  Nels.  Ch'. 
Rep.  76.  2  Freem.  157.  9  Mod.  75.  Barker  v.  HiU,  2  Ch. 
Rep.  218.  Bradley  v.  Bradley,  2  Vem.  165  \  and  against  a 
devisee  (though  a  child  of  the  testator)  or  a  volunteer,  Martim 
r.  Seatnorcy  iCh.  Ca.  170;  or  the  assignees  under  a  commis- 
sion of  bankrupt,  Taylor  v.-  Wheeler,  2  Vem.  564»  &  C 
2  Salk.  440.  10  Mod.  402.  2  Ves.  633  (and  see  BartleU  v. 
Tuchin,  6  Taunt.  259) ;  or  a  surviving  joint-tenant,  Hlnton  v. 
Hintm,  2  Ves. 631.  InPaUisan  v.  Thompson,  Finch,  272,  A. 
mortgaged  freehold  and  copyhold  lands  to  B.,  and  A.  agreed 
to  surrender  the  copyhold  estate,  but  died  before  it  was  per- 
fected. It  was  decreed  that  the  heir  of  A.  when  of  age,  should 
make  a  sufficient  surrender  nisi  causA  within  six  months  after 
his  attaining  twenty-one.  So  in  Keen  v.  Sparrow,  ibid.  831,  a 
surrender  was  decreed,  the  mortgage  being  of  copyhold  lands, 
by  deed,  without  any  agreement  to  surrender. 

Morig0g§  of        If  a  lord  of  a  manor  mortgage  the  manor  in  fee  to  A.,  and 
manor  ^y  lord,  afterwards  purchases  copyholds  held  of  the  manor,  and  takes 


wneaderB  (tf  them  te^  Itself  in  fee,  tb^  wUt  eftm^  ^  the 
benefit  of  the  mortgagee )  and  a  aettitement  by  the  lotd  ef  aU 
hig  estate  mortgaged  to  A.,  will  pas$  the  equity  of  r^mptio* 
of  such  s^rrendepe4  oopyhcdda.  jPoe  ▼•  Pott,  9  Pc^igK  710* 
In  the  same  ci^  it  was  held,  th^t  if  a  mortgager  deviae  the 
mortgaged  prenaeeSy  and  afterwards  pays  off  the  mortgage* 
and  the  pio^tg^g^e  eqnv^^  the  legal  estate  to  a  ^^^  in  ^rugt 
for  ^  moftgagor*  such  a  transfer  q(  the  legid  estate  wiQ  npt 
operate  as  a  revocation  of  the  wilL    Ibid. 

Where  a  ^uirender  was  in  these  words : — **  To  the  1190  mA  ^^^^  '•  f^**- 
behoof  of  the  parish  church  and  ohapel  of  Sfaiat  VwfSff0$  in  civded  m  truu 
and  about  repairing  the  same,  and  otherwise  for  tho  benefit  okerwUe.  ^ 

■ 

thereof,"  it  was  held  that  the  trustees  might  apply  tho  venta 
and  savings  of  the  premises  ki  question  to  the  repan^tion  vS 
the  churchy  but  could  not  mortgage ;  and  they  wefe  eiqoiaed 
from  raising  money  on  the  premises  by  fine$  lor  long  lease««  or 
by  mortgages,  or  otherwise,  accordingly.  AUomey-^Gw^^i/l  v. 
Foyster,  I  Anst  116. 

A  mortgagee  not  being  tenant  until  admitti^ceA  wmot  hi  JUMmr#<  «N9 
the  mean  time  paps  the  lands  by  surrender.    If  he  make  a  ^^^^  ^. 
surrender,  it  wiU  be  merely  void ;  but  he  may  make  an  equit^  mittsuct. 
able  transfer,  and  compel  the  lord  to  admit  his  assignee  by 
mtmdamu9  without  a  double  fine.     King  v,  Hendan,  S  T.  R. 
484.    The  mortgagee  may  also  devise  the  lands,  ^nd  they  wiU 
pass  in  equity.      Davie  v.  Beardsham,  3  Ch.  Rep.  4;  but  th0 
devisee  will  not  be  entitled  to  admission  as  legal  tenant;  fi>r  a 
legal  devise  of  copyholds  cannot  be  made  before  admittance. 
Doe  v.  Tqfield,  1 1  East,  S46.      And  therefore,  although  the 
devisee  be  admitted,  the  surrenderor,  or  his  heir,  will  still 
remain   tenant    to  the  lord.      But  equity  will    consider  the 
legal  tenant  to   be   a  trustee  for  the  devisee.     The  proper 
course  to  be   pursued^  probably,  would  be  for  the  heir  of 
the  mortgagee  to  be  admitted,  and  to  make  a  surrender  to 
the  devisee.     In  a  recent  case  it  was  held,  that  the  devisee  ^eeimmi. 
(who  had  been  admitted)  of  a  devisee  who  had  died  without 
admittance,  could  not  maintain  ejectment  as  the  legal  tenant* 
Doe  V.  Vernon,  7  East,  8.     A  person  who  has  mortgaged  a 
copyhold  estate,  is  not  a  competent  witne^  in  an  ejectment 
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■ 

concerning  it ;  for  the  equity  of  redemption  still  resides  in  him* 
Anon.  1 1  Mod.  354.  The  admittance  of  the  mortgagee  re- 
lates back  to  the  time  of  the  surrender.  Vaughan  v.  Atkins, 
5  Burr.  2785.  From  this  doctrine  it  follows,  that  the  sur- 
renderee may,  in  ejectment,  after  admittancci  lay  his  demise 
in  the  interim  between  the  admittance  and  surrender,  and  re- 
cover mesne  profits  from  the  time  of  the  surrender*  Holdfast 
V.  Clapham,  1  T.  R.  600.    Roe  v.  Hicks,  SSerjt.  Wils.  15. 


Heru>t$0  As  tiie  mortgagor  remains  tenant  to  the  lord  until  the  ad- 

mittance  of  the  mortgagee,  the  copyholds  will,  on  his  death, 
descend  on  his  customary  heir,  and  a  heriot  will  become  due. 
Forsely,  Wetsk,  Cro.  Jac.  403.  If  the  heriot  be  paid,  and 
the  heir  claim  to  be  admitted,  Mr.  Watkins  makes  a  qiuere 
whether,  inasmuch  as  the  admittance  of  the  mortgagee,  or  bis 
heir,  always  relates  to  the  time  of  the  surrender,  so  as  to 
avoid  aU  intermediate  rights  and  interests  contrary  to  tiie 
surrender  (such  as  the  free-bench  of  the  surrenderor's  widow, 
and  the  like,  Bensoti  v.  Scott ^  1  Salk.  185.  Vaughan  \.  Atkins, 
5  Burr.  S785),  a  heriot  will  not,  on  such  admittance,  become 
(  107S  ]  due,  as  if  the  surrenderee  had  died  seised,  and  if  so,  whether 
the  lord  ought  not  to  return  the  first  heriot?  S  Watk.  Cop. 
158,^  edition.     This  question  remains  imdecided. 


fVoMie. 


Finally,  it  is  observable,  that  a  mortgagee  of  a  copyhold 
estate  may  pull  down  ruinous  houses,  and  build  better,  to  pre- 
vent a  forfeiture :  and  that  a  surrender  by  a  mortgagee  of 
copyholds  to  the  use  of  his  will,  is  no  proof  that  he  con- ' 
sidered  it  irredeemable.    Hardy  y.  Reeves,  4  Yes.  480. 


Section  VI. 
Of  Mortgages  of  Colonial  Property, 

^uTwduZ^t'  COURTS  of  justice  in  England  apply  to  the  relation  of 
gagee^  acting  mortgagor  and  mortgagee  upon  West  India  mortgages  all 
produce  qf  fVeti  the  principles  that  exist  as  to  that  relation  here,  except  where 
^"  ^^**     particular  laws,  or  the  usages  of  the  different  Islands,  demand 

a  contrary  or  varied  administration.  9  Ves.  271.  By  the  laws 
of  the  assembly  of  Jamaica,  (Act,  1740),  mortgagees  in  pos- 
session are  declared  not  entitled  to  any  commission,  except 
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lehat  is  paid  to  the  factor  for  his  commission ;  and  in  case  any 
greater  commission  is  demanded,  a  penalty  of  100/.  for  every 
ofience  is  imposed,  witib  a  proviso,  that  it  shall  not  extend  to 
commission  for  the  sale  of  negroes  and  other  commodities  sent 
to  the  Island.  9  Yes.  S68.  On  this  Lord  Eldon  observed, 
that  he  had  formed  an  opinion  how  &r  mortgagees  were  en- 
titled to  commission  while  resident  in  the  Island ;  but  he  had 
some  difficulty  in  declaring  that  opinion,  lest  he  should  pre- 
judice the  question.  But  his  Lordship  was  clear,  that  the 
mortgagee^  while'  resident  in  England,  could  not  charge  com- 
mission either  according  to  the  laws  of  the  Island,  or  on  a  due 
interpretation  of  the  mortgage  contract.  Chambers  v.  Gotd- 
win,  9  Ves.  273.  S.  C.  6Ves.  834,  et  ante,  954,  n.  (O).  In 
White  y.  Hall,  12  Yes.  321,  the  •court  held,  that  it  had  no 
authority  to  set  aside  a  foreclosure  and  judicial  sale  of  an  es- 
tate in  the  colonies,  obtained  under  the  proi5ess  and  judgment 
of  a  court  having  competent  jurisdiction,  not  only  intrinsically, 
but  under  the  acts  of  the  parties.  It  therefore  refused  the 
injunction  prayed. 

The  old  practice  of  mortgaging  in  the  Island  of  St.  Vincent,  Covenant  m 
was  to  insert  a  covenant  from  the  mortgagor  to  consign  his  thai  mortgagee 
produce  to  the  mortgagee  during  the  continuance  of  the  mort-  ^^tU,  vMa$ 
gage ;  but  this  has  lately  been  held  be  a  usurious  covenant,  «"«"*<^' 
securing  to  the  mortgagee  more  than  six  per  cent,  as  aUowed 
by  the  statute  14  Geo.  3.  c.  79.    It  was  then  doubted  whether 
the  deed  was  not  good  pro  tanio,  as  the  specific  independant 
covenant  might  be  rejected  in  toto  without  interfering  with  the 
remainder  of  the  deed ;  but  in  the  case  alluded  to,  deeds, 
containing  such  a  covenant,  were  declared  usurious  and  ab- 
solutely void,  on  the  ground  that  the  agreement  appeared  to 
be  part  of  the  con9ideration  for  the  loan,  which  could  not  be 
separated  from  the  entire  contract.     Whitfield  v.  Sayers,  1818, 
Court  of  Chancery,  Saint  Vincent.     Shep.   Col.  Prac.  125. 
Mr.  Shepherd  adds,    *^  It  is  now  the  universal  practice  to 
omit   this  stipulation,    and  yet*  it  is  always  tacitly  complied 
with;  because  the  produce  must  be  shipped,  and  the  planter 
win  naturally  ship  it  to  his  own  correspondent,  in  liquidation 
of  the   advances  he    is  under  to   him,  in  preference  to  a 
^stranger ;  and  thus  usury  may  be  said  to  exist  in  every  mort- 


gage  between  an  European  mexchaiit  and  Weat  India,  pro- 
prietor*    '*  The    policy  of  this  constniction/'    the  laamcj 
writer  continuesi  ^'  nay  be  subject  to  coDOfiid^abUt  doubts; 
for  if  the  covenant  were  continued^  it  would  only  compel  the 
planter  to  pay  his  debts,  which  no  honest  man  ought  to  ob- 
ject to ;  but  the  omission  of  it  enables  the  profligate  to  ahip 
his  produce  to  other  persons  than  his  mortgageCji  and  to  dis- 
pose of  the  proceeds ;   diereby  defrauding  the   merchant  qT 
the  very   consideration  on  which  he  advanced  his  money %** 
Shep.  CoL  Pra*  196.    This  case  seems  adverse  to  the  obser- 
vations of  Lord  Eldon  in  Bunbury  v.  Winter^  1  Jacv  &  WdOk. 
261 »  where  a  party  becoming  surety  for  a  West  India  Q]e]^> 
chant  for  a  debt  to  the  crown^  procured  a  convey apce  of  a 
plantation  estate  as  an  indemnity,  with  covenants  appoinlu^ 
him  consigneei  and  that  he  should  continue  to  have  the  coiir 
signments  for  five  years  after  his  liability  ceased ;   the  coort 
[  1073  1     <^uld  not  consider  the  deed  so  oppressive  as  to  interfere  \xpaj^ 
motion  for  a  receiver,   and  refused  the  motion  accordingly 
with  costs,  I  Jac.  &  Walk.  255 ;  on  which  occasion  the  Loud 
Chancellor  is  reported  to  have  used  the  observations,  ante, 
vol,  i.  p.  305»  note  (E),  sec«  xiii. 

CoUmUU  prth.        West  India  mortgage^  are  almost  always  for  a  floating  debt^ 
Heurituy         ^  Security  given  for  a  certain  sum,  which  is  to  cover  what 

may  be  the  balance,  per  Lord  Loughborough|  4Ves,  126. 
Lord  Nortbington  has  said,  that  in  his  time  every  body  knew 
the  difficulty  of  obtaining  possession  under  h  mortgage  in  the 
West  Indies,  though  that  difiiculty  did  not  exist  on  a  purchase. 
2  Eden,  114,  Whether  an  objection  arises  to  a  mortgage  or 
colonial  property  on  this  head  at  the  present  day,  the  Edito^ 
has  not  been  able  to  ascertain ;  but  though  he  can  conceive  it 
to  be  not  the  most  eligible  security  for  a  mortgagee,  yet  he  is 
not  aware   of  any  violent  olgection,   fiirther  than    the  risk 
of  seas  and  the  chance  of  war,  to  the  loan  of  money  on  th^ 
mortgage  of  colonial  property.     A  fonn  of  such  mortgage  wil) 
be  added  in  the  Third  Volume. 

It  merely  remains  to  observe,  that  letters  of  administration 
of  an  intestate'^  eflects  in  India,  the  proceeds  of  which  have 
he^t^  remitted  to  England,  will  prevail  over  an  administration 
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in  £^]gb|Bd.*  Cwtie  v.  Bir^I^my  1  Dow,  &  Ryk  35«  But  an 
interim  admmistriitkm  granted  in  England  will  be  good  until 
the  wyi  or  Indian  ajiiiinifitration  arrives,  Metct^fft  in  re, 
lAdanM,  343« 

SECTION  VII.  ■  '    ' 

Mortgages  of  Sh^s. 

A  TRANSFER  of  a  ship  at  sea  to  a  vendee  resident  in  tLe  General  rukt 
port  in  which  the  ship  is  registered^  will  not  be  available,  unless  ^  prtll^Zi 
copies  of  the  bills  of  sale  are  delivered  to  the  custom-house 
officers  in  that  p<Nrt  within  a  reasonable  time  after  ihe  sale, 
Biehardson  v.  Campbell,  5  Bam.  &  Aid.   196 ;  et  vide  S*  L« 
Mossv.  Chamock,  SEast,  399.   Hubbard  \.  Johnson,  3  Taunt. 
a06,  and  Palmer  v.  Moxham,  S  M.  &  S.  43,    In  a  bill  of  sale 
of  a  ship,  the  not  setting  forth  the  true  consideration,   aad 
want  of  proper  stamp,  though  they  subject  the  parties  to  a 
penalty,  do  not  avoid  the  instrument.    Robinsonv.  M^DonneU^ 
5  M.  &  S.  234.     And  it  should  be  remembered,  that  in  equity, 
relief  cannot  be  had  to  cure  a  defective  assurance  for  want  of 
compliance  with  the  strict  regulations  of  the  Registry  Acts 
(cited  vol.  i.  p.  25,  n.  (G),  as  in  other  cases ;  Speldi  v.  Lechmere, 
13  Yes.  589 ;  and  fraud  is  no  exception,  1  Madd.  400 ;  though 
in  a  recent  case  the  Lord  Chancellor  is  said  to  have  expressed 
a  doubt,  ib.  406.    But  a  declaration  of  trust  will  not,  it  seems, 
vitiate  the  legal  effect  of  the  bill  of  sale,  if  the  requisites  of 
the  statutes  are  complied  with.  Heaih  v.  Hubbard,  4  East,  110* 
A  bil)  of  sale,  with  a  stipulation  that  it  was  made  as  a  lien  or 
security  for  money  lent,  and  that  the  vendee  might  sell  and 
transfer,  has  been  held  to  be  a  contract,  not  of  tien  but  of 
mortgage  or  pledge.     Wilson  v.  Heather,  5  Taunt  64S.    And 
an  instrument  under  seal,  executed  by  the  master,  (who  was 
also  the  owner)  for  the   re-payment  of  money  borrowed  for 
repairing  the  vessel,  thereby  stipulating  that  the  vessel  should 
be  and  remain  a  security  by  way  of  bottomry  for  the  re-payment 
thereof  and  that  as  well  his  executors,  &c.  as  the  said  vessel, 
should  be  bound  in  the  penal  sum  of  so  much,  has  been  decided 
to  operate  as  a  mortgage  of  the  vessel ;  so  that  the  party  may 
fake  possession ;  after  which,  his  right  will  not  be  defeasible  by 
a  subsequent  execution  at  the  suit.pf  itnother  creditor.    Lad* 
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broke  Y.  Crickeiti  2T.R.640.  It  has  also  been  determined, 
that  there  can  be  no  title  in  a  ship  arising  by  implication  in 
equity  on  acts  between  the  parties ;  that  the  register  is  con- 
clusive evidence  of  the  property  even  between  joint  and  sepa* 
rate  creditors;  and  that  parol  evidence  is  not  admissible  in 
[  1074  1  equity  to  shew  that  the  money  was  advanced  out  of  the  joint 
concern.  Yallop,  Ex  parte,  16  Ves.  60.  Houghton,  Ex  parte ^ 
17  Ves.  251.  CuHis  \.  Perry,  6  Ves.  739.  Janes,  Ex  parie, 
4M.  &S.450. 

DtmU  ameern-      It  was  once  thought  there  could  be  no  valid  mortgage  of  a 
tkip$  removed.   ship>  and  it  was  said  that  no  instance  had  occurred  of  a  mort- 
gage of  a  ship  since  the  Registry  Acts.    The  Vice  Chancellor, 
in  a  late  case,  felt  surprised  at  this  assertion ;  observing,  that 
he  was  much  struck  when  he  heard  that  mortgages  of  ships 
depended  merely  upon  honor;  for  that  before  the  Registry 
Acts;  ships  wer^  mortgageable,  and  there  wais  nothing  in  the 
spirit  or  letters  of  those  acts  to  confine  the  transfer  to  an  ab- 
solute sale,  1  Madd.  395.     In  confirmation  of  this  remark^  it 
is  observable,  that  in  Hibhert  v.  RoUestone,  3Bro.  C.  C.  571,- 
and  in  Mestaer  v.  Gillespie,  1 1  Ves.  626,  ships  were  mortgaged, 
and  no  objection  taken  to  the  security  on  the  above  ground. 
So  in  the  late  case  of  Wilson  v.  Heather,  5  Taunt.  64S,  the 
court  considered  the  mortgage  of  ship  as  valid,  provided  the 
forms  required  by  the  Registry  Acts  were  attended  te;    In  like 
manner,  in  King  y.  King,  3  P.Wms.  360,  mention  is  made  of 
a  decree  of  Lord  Harcourt  on  the  mortgage  of  a  ship  at  sea, 
where  the  executors  of  the  mortgagor  were  decreed  to  pay  the 
money  for  which  the   ship  was  mortgaged.     Difficulties,  it  ts 
isaid,  are  raised  by  the  custom-house  officers  refusing  to  register 
a  mortgage,  that  species  of  transfer  being  incompatible  with 
the  form  prescribed  by  the  act.     The  Vice  Chancellor,  in  the 
ease  alluded  to,  made  inquiries  on  this  head  of  the  custom- 
house officers,  and  reported  that  a  Very  strong  notion  seemed 
to  have  prevailed  with  them,  as  with  the  profession,  that  con- 
siderable difficulties  occur  in  the  way  of  mortgaging  ships  in 
consequence  of  the  prescribed    form  of  indorsement' in  the 
34  Geo.  3.  e.  68.  s.  15,  which  is  adapted  only  to  a  total  and 
absolute  sale,  and  will  not  apply  to  a  transfer  by  mortgage,  the 
mortgagor  not  being  properly  within  the  term  "  seller"  nor  can 
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he  truly  declare,  that  he  has  **  sold  all  his  right,  share  ox 
interest,  in  and  to  the  ship  or  vessel/'  nor  is  the  mortgagee 
properly  a  purchaser.  .  The  consequence  (continued  his  Honor) 
was,  that  mortgages  of  ships  had  sometimes  been  made  by  two 
instruments  :-^ne  an  absolute  conveyance  of  the  ship,  the 
other  a  deed  of  defeazance ;  the  former  only  being  registered 
at  the  custom-house.  This  course,  however,  was.  founded  in 
mistake.  There  was  no  doubt  that  the  power  of.  mortgaging 
a  ship  existed  as  fully  since  the  Registry  Acts  as  it  did  before^ 
provided  the  requisites,  presi^ribed  by  the  act  were  observed^ 
and  there  was  no  difficulty  in  effecting  this.  SirT.Plumer 
then  pointed  out  the  regular  mode  of  making  a  mortgage  of  a 
ship  in  the  following  words : — 

^  "  The  mortgage  should  be  made  by  the  usual  bill  of  sale  of  iWe  ^  mori- 
the  ship,  containing,  in  the  same  instrument,  a  defeazance  or  pre9eribed. 
condition  of  re-transfer  on  payment  of  the  mortgage-money. 
The  bill  of  sale  must  contain  the  recital  of  the  certificate,  aa 
the  act  directs,  and  must  be  fully  indorsed  on  the  certificate  of 
registry,  if  the  ship  be  in  port;  or  if  at  sea,  a  fuU  copy  of  it 
must  be  transmitted  to  the  custom-house.  The  form  of  in- 
dorsement will  be  the  one  prescribed  by  the  act,  but  with  the 
addition  of  the  defeasance,  to  express  the  true  nature  of  the 
contract  between  the  parties,  whenever  it  becomes  material  to 
resort  to  evidence  of  it.  There  is  nothing  in  the  act  to  prevent 
such  an  addition  being  made  to  meet  the  exigency  of  the  case. 
A  greater  deviation  from  the  form  prescribed  by  the  act  was 
sanctioned  by  the  Court  of  Common  Pleas,  in  the  case  of  a 
partial  transfer  of  the  interest  of  a  ship.  Underwood  v.  Miller, 
1  Taunt.  387..  And  an  ingenious  living  writer,  (the  present 
Lord  Chief  Justice  of  the  King's  Bench,  in  his  Treatise  on 
Shipping,  p.  44),  has  well  observed,  that  the  acts  seem  to 
require  a  similar  deviation  in  the  case  of  a  mere  contract  for 
the  sale  of  a  ship,  which  the  act  directs  to  be  registered,  but 
which  cannot  be  in  the  exact  words  of  the  form  prescribed.  A 
liberal  interpretation  of  the  act  must  be  adopted  to  make  form 
give  way  to  substance.  In  the  subsequent  forms  to  be  observed 
at  the  custom-house,  the  defeasance  will  probably  not  be  noticed, 
either  in  the  entry  indorsed,  or  the  oath,  or  in  the  memor 
randum  made  in  the  book  of  registers ;  but  adhering  simply  to 
.the  form  prescribed  by  the  act,  it  will  be  registered  as  an  abso- 
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ittte  bin  of  sale.    But  neidber  the  mortgagor   nor  mortgigee 
ean  suffer   by  that  omission*      The   statutes   inTafidate  the 
transf^^  only  in  the  event  of  a  neglect  of  the  prescribed  reqfoi- 
sites  by  the  parties,  not  for  any  mistake  or  neglect  by  die  pubBe 
officers ;  and,  in  the  event  of  any  dispute  of  the  tide  in  a  comt 
of  justice)  the  proper  evidence  of  title  will   be   the  original 
docttments  themsdves,  ttot  any  imperfect  abstract  made  of 
them  at  the  eiistom-house.    By  that  absttaet,  tke  mor^gagtt 
[  1075  ]    ^^9  ^  ia  tniei  appear  the  sole  and  absohite  owner,  and  so  he 
is,  pro  temparej  till  redemption  ^  but  the  mortgagor's  right  to 
eafl  for  a  re-transfer  will  appear  from  the  bill  of  aale  fiiDy  in* 
dorsed  on  the  certificate,  if  the  ship  be  in  port,  or  if  at  ses, 
by  a  full  copy  transmitted  to  the  eustCHU-house.    It  is  a  mistake 
to  suppose  that  the  owner  of  a  ship  cannot  make  any  transfer 
of  property  without  parting  entirely  and  iri'edeemably  with  aO 
his  interest/'    Thamps<m  v.  Smithy  I  Madd.  Rep*  395. 413. 

Minigageewi  A  mortgagee  of  a  ship  cannot,  in  his  own  name,  recover  anj 
^mu!f^^  of  the  eammgs  of  the  ship,  accrued  due  while  the  mortgagor 
'S^ir^n^l  Is  in  possession.  Chnmery  v.  Blackburn,  1 H.  Bl.  1 17,  n.  The 
from  tim  rf  action  in  this  case,  said  Lord  Mansfield,  must  have  been 
regtstry,  founded  on  the  idea,  that  the  mortgagor  in  possession  was  the 

servant  and  agent  of  the  moitgi^ee,  which  was  not  the  case; 
for,  till  the  mortgagee  took  possession,  the   mortgagor  was 
owner  to  all  the  world ;  he  bore  the  expences,  and  he  was  to 
reap  the  profits,  ibid.    Hence,   the  necessity  of  a  power  of 
attorney,  enabling  the  mortgagee  to  recover  any  part  of  the 
earnings  of  the  ship  made  in  consequence  of  contracts  with  the 
mortgagor.    How  far  a  mortgagee  of  a  ship,  not  in  possessicWf 
will  be  liable  for  supplies  and  necessaries  furnished  to  the  ship^ 
is  a  point  that  has  been  much  disputed.     It  W€is  alluded  to  m 
Westerdell  v.  Dfde,  ante,  vol.  i.  p.  188,  as  also  in  Martbi  v. 
Paxton,  1  Holt  on  Ship.  p.  354.  Annett  v.  Carskxirs,  S  Camph. 
864,  and  Twentyman  v.  Hurt,  1  Stark.  386.     But  these  cases 
were  contradictory ;  and  it  was  thought  at  least  possible,  that 
when  the  point  should  receive  a  solemn  determmation,  the 
mortgagee  might  be  held  chargeable  for  the  expences  of  the 
ship  from  which  he  had  been  led  to  expect  his  security.  Abbott 
on  Ship,  part  1,  chap.  i.  sec.  14.    This  conjecture  seems  ytti- 
fied ;  for  mortgagees  of  a  ship,  having  their  names  inserted  in 
the  registry,  (and  without  which  their  .seciiurity  could  noi  ^ 
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^^6ted)  •  haTe  been  held  liable  to  creditors  in  respect  of 
stores  supplied  for  die  use  of  the  ship;  and  the  posses- 
SMI  of  one  own^  has  been  decided  to  be  the  possession  of 
alL  Maehelf  Exparie,  1  Rose,  44<7«  Vide  etiam  Jackson  y. 
VienuMy  1  Hen.Bl.  114.  Ywng\.Branderj  SEast,  10«  7V^ 
fiiheOa  r.  Rowe,  1 1  East,  43&  Frazer  v.  Marchj  13  ibid«  £38, 
andSCampb.  517.  Lastly,  it  may  be  useful  to  subjoin,  diat 
die  register  alone  is  not  even  primd  fctcie  evidence  to  charge  a 
person  as  owner  of  a  ship,  in  a  suit  between  private  individuals, 
PrmstBTY^HopkiMBf  STauntS;  nor  is  the  bill  of  sale,  luilesB 
k  appears  to  have  been  accepted  by  the  assignee.  TSfiAfer  v« 
Wtdpoley  14  East,  936 ;  et  vide  Cooper  Y^Smdh,  4 Tawl.  «QS, 
2isiAPirie  Y.  Anderson f  ibid.  65@.  There  b  no  jurisdiction  in 
bankruptcy  to  compel  bankmpt  to  perfect  bill  of  sale  of  a 
ship.  Steward  Ex  paries  I  dyn  ft  Jam.  344«  See  also  a 
strong  ease  as  to  the  freight,  Camden  v.  Anderson^  5  T.  R. 
709l  The  subject  of  this  section,  with  the  consideration  of 
ahippii^  interests  generally,  has  several  times  occupied  the 
attention  of  Parliament,  since  the  last  edition  of  this  Treatise. 
In  18^  an  act  was  passed,  which  dkected  the  registering 
officer  to  enter  a  conditional  sale  as  well  as  an  absolute  one, 
see  ante,  vol.  L  p.  S6  a ;  but  before  die  course  o£  printing 
had  brought  us  to  this  place  diat  act  has  been  repealed,  or 
rather  the  provisions  of  it  have  been  consolidated  in  another 
act,  which  will  be  more  convenient  to  introduce  in  die  Third 
Volume,  appended  to  the  precedent  of  a  mortgage  oi  this 
qiecies  of  propert}c« 

Section  VIII. 

Cjf  the  Siaiutes  Merchant  and  Staple. 

THE  mercantile  securities  of  statute  merchant,  statute  sta*  stahtu  mtr- 
pie,  and  recogniaance,  are  now  neariy  superseded  by  Ihe  mox^  ch4iaa. 
prevalent  mode  of  mortgaging  by  way  of  conditional  alienation* 
Nevertheless,  it  may  &irly  be  expected  in  a  work  of  this  na^ 
ture,  diat  some  menticm  should  be  made  of  these  nearly 
obsolete  forms  <^  security.  A  statute  merchant,  dien,  is  a 
bond  <m  record,  provided  by  the  13  Ed.  1.  stat.  3.  c.  1,  which 
enacted,  that  a  merchant  who  would  be  sure  of  his  debt  might 
cause  his  debtor  to  come  before  the  Mayor  of  London,  or 
some  chief  warden  of  the  city,  and  one  of  the  clerks  that  the 
ki^  should  diereto  assignj  who  should  acknowledge  the  debt. 
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and  .the  day  of  payment ;  that  this  acknowledgment  should  he 
enrolled  by  one  of  the  clerks^  the  roll  to  be  double,  whereof 
one  part  should  remain  with  the  mayor,  the  other  with  the 
clerk;  that  one  of  the  said  clerks  sliould  write  an  obligation, 
to  which  the  seal  of  the  debtor  should  be  put,  together  witb 
the  king's  seal  If  the  debtor  did  not  pay  at  the  day  fimited, 
aU  his  lands  should  be  deUvered  to  the  merchant,  to  hold  to 
him  until  such  time  as  the  debt  were  wholly  levied ;  and  the 

merchant  should  have  such  seisin  ih  the  lands  and  tenements 

* 

delivered  to  him  or  his  assigns,  that  he  might  maintain  a  writ 
of  novel  disseisin  if  he  were  ousted.    An  obligation  under  this 
statute  has^  obtained  the  name  of  a  pocket  judgment^  for  that 
on  failure  of  payment  on  the  day  assigned,  execution  might 
be  awarded,    without  any  mesne  process    to    summon   the 
[  1076  ]     debtor,  and  without  the  trouble  or  charges  of  producing  evi- 
dence to  convict  him.    Bac.  Abr.  Ex.  689.     On  this  act  it  has 
been  held,  that  a  material  variation  in  perfecting  the  security 
from  the  form  prescribed,  will  render  the  statute-merchant 
void,  and  that  the  party  may  be  relieved  in  a  writ  of  audiia 
quereUzy  2  Saund.  69  a.  n. ;  but  although  void  as  a  statute,  it 
may  still  be  good  as  an  obligation,  being  imder  the  seal  of  the 
debtor.    HoUingwortk  v.  Asme,  Cro.  EUz.  355.  461.  494.  Bst 
it  has  also  been  held,  that  the  omission  of  an  immaterial  cir- 
cumstance will  not  vitiate  it,  such  ais  the  omission  of  the  day  of 
payment;  for  then  the  debt  will  be  deemed  to  be  paid  presently 
(Sir  W.  Jo.  52.  Bridgm.  19),  or  if  the  iarolment  be  written  by 
the  servant  of  the  clerk,  and  not  by  the  clerk  himself,  or  the 
like.  Winch,  83.  . 

SMfOi'ttMfU.       In  the  reign  of  Edw.  3.  it  was  thought  expedient  to  appoint 

certain  towns  where  a  fair  of  the  staple  commodities  o(  the 
kingdom  (such  as  wool,  leather,  fells,  and  lead,)  might  be  held 
for  the  trade  of  foreign  merchants.  To  protect  them  in  that 
exclusive  branch  of  traffic,  the  statute  of  staples  (^  Ed.  3* 
Stat.  3.)  made  it  felony  for  any  Eiiglisli  merchant  to  export  the 
staple  commodities  of  the  realm.  It  also  authorized  the  mayor 
of  the  staple  to  take  recognizances  of  debts  made  before  him 
in  the  presence  of  the  constables  of  the  staple,  or  one  of 
them,  and  declared  that  each  staple  should  have  a  seal  kept  m 
the  possession  of  the  mayor  under  the  seal  of  the  con^W«*» 
and  that  each  obligation  made  on  such  recognizances  should 
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be  sealed  with  the  seal  of  the  staple, — that  the  mayor  might 
take  the  body  of  the  debtor  and  commit  him  to  prison,  if  found 
within  the  staple,  until  he  made  agreement  for  the  debt  and 
damages,  and  ■  that  he  might  seize  the  goods  of  the  debtor 
within  the  staple,  and  deUver  them  to  the  creditor  on  a  true 
appraisement,  or  sell  them  and  deliver  the  money  to  the  cre- 
ditor; and  if  the  debtor  was  not  within  the  staple,  nor  goods 
to  the  amount  of  the  debt,  the  same  should  be  certified  into 
Chancery,  under  the  seal  of  the  staple  on  which  a  writ  should 
issue  to  take  the  body  of  the  debtor  and  his  lands,  tenements, 
and  goods,  and  the  writ  should  be  returned  with  the  value  of 
the  lands  and  goods,  and  due  execution  should  be  made  from 
day  to  day  in  like  manner  as  in  the  case  of  a  statute-mer- 
chant 

This  statute  being  found  convenient,  it  was  by  connivance  Jieeognintnce 
soon  extended  to  merchandize  not  within  the  staple ;  to  sup-  l^aMTstapU. 
press  which,  and  yet  to  give  the  creditor  a  similar  security, 
the  statute  ^  Hen.  8.  c.  6,  provided  the  recognizance  in  the 
nature  of  a  Matute-staple^  enabling  the  Justices  of  the  King*s 
Bench  or  Common  Pleas,  the  mayor  of  the  staple  of  West- 
minster, or  the  Recorder  of  London,  to '  take  recognizances 
of  any  debt  which  should  be  sealed  with  the  seals  of  the 
debtor,  of  the  king,  and  of  the  person  before  whom  it  was 
acknowledged  and  enrolled,  and  whereupon  the  same  advan- 
tage might  be  had  as  upon  a  statute-staple. 

Recognizances  by  the  common  law  are  obligations  acknow-  'BMcogtavnct 
ledged  by  the  debtor  before  any  of.  the  judges  in  or  out  of 
term,  and  in  any  part  of  England,  or  before  the  Lord  Chan- 
cellor, or  any  other  person  for  such  j)urpose  appointed  by  the 
king ;  or  by  the  custom  of  London,  before  the  Lord  Mayor 
and  an  Alderman,  or  Lord  Mayor  singly,  and  perfected  by 
enrolment  in  some  court  of  record,  and  on  which  execution 
may  be  sued  out,  in  like  manner  as  on  a  judgment.  If  execu- 
tion be  not  sued  out  within  a  year  and  a  day  after  the  day 
assigned  in  the  recognizance,  a  writ  of  s<Are  facuis  must  be 
enroUed  within  six  months  after  acknowledgment.  2  Saund.  8. 
And  they  bind  lands  in  the  hands  of  a  purchaser  from  the 
tone  of  enrolment.  Bac.  Abr.  Execution,  69S.  The  writ  of 
.  Vol,  II.  Z  Z 
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execution  on  a  statute  or  recogmzancei  is  a  wrii  of  extent  or 
extendi  fcbdas  against  the  body,  lands,  and  goods  of  the 
debtor,  (2Tidd's  Prac.  1031,  6th  edit.)  under  which  the 
sheriff  must  impaimel  a  jury  to  extend  the  lands,  as  upon  an 
elegit.    19  Vin,  Abr.  567. 

Mature  and  ex-      These  securities  possess  one  advantage  over  judgments.    A 
!S«lred^v'*     judgment  creditor,  having  a  single  judgment,  cannot  take  more 
ikeie  8ecwitie9»  ^^an  a  moiety  of  the  lands  of  his  debtor  in  execution,  while  a 
creditor  under  a  statute-merchant,  statute-staple,  or  recogni- 
zance, may  take  the  entirety  of  the  lands  in  execution.    After 
extent  by  execution,  and  a  writ  of  Uberati  sued  and  returned, 
a  creditor  by  either  of  these  latter  securities  will  have  an 
estate  of  a  chattel  interest,  entitling  him  to  hold  the  lands 
until  he  be  satisfied  his  debt.    3  Pres.  Abst.  340.    The  lands 
taken  under  a  statute  or  recognizance,  will,  as  in  the  case  of 
an  elegiti  descend  on    the  personal    representatives  of  the 
conusee  as  chattel  interests;    1  Inst.  4^,  a.  S50,  b;     SInst. 
396.    SVent.  327;   and  they  are    to   be   holden   until    the 
r  1077  1    conusee  has  received  not  only  his  debt,  but  also  his  costs 
of  suit  and  reasonable  expences,  which  the  Chanceflor  is  to 
assess,  and,  therefore,  although    the  time  of  the  statute  is 
expired,  the  conusor  will  be  put  to   his  ecire  facias  before 
he  can  regain  possession   of  his  lands.    4  Co.  67.     S  Roll. 
-  Abr.  479.     If  the  debt  be  100/.    and  the  extended  value  51. 
per  annum,  the  estate  will   continue  to  the    end   of  twenty 
years,  but  the  estate  may  determine  at  an  earlier  period  by 
casual  profits,  and  the  account  may  be  taken  at  law  on  the 
writ  venire  facias  ad  camputandum.    At  kw,   the  extended 
value  only  is  regarded,  and  this  value  is  generally  far  below 
the  actual  value,  so  as  ,to  make  an  allowance  for  the  loss  of 
interest,  &c.     But  in  equity  the  estate  is  considered  merdy  as 
a  security  for  the  debt — the  interest  of  the  tenant  being  ^re- 
.  deemable,  like  a  mortgage,  on  payment  of  principal,  interest, 
and  costs ;  and  the  account  wiQ  be  taken  according  to  the  ac- 
tual, not  the  extended,  value.    Marsh  v.  Lee^  SVent.  338. 
Whether  any  specific  period  is  fixed,  afiier  which  a  court  of 
.  equity  will  not  administer  this  reUef,  is  a  point  on  which  no 
decision  occurs.    2  Pres.  Abs.  S4.    These  interests  being  of  a 
chattel  quality,    may  be  assigned  as  other  chattel  interests^ 
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without  Ihrery  of  seisin,  or  may  be  bequeathed  by  will  as  per- 
sonal estate ;  and,  on  the  death  of  the  tenant,  they  will  de- 
irolve  to  his  executors,  or  personal  representatives^  or  pass  to 
a  legatee  by  bequest  and  assent  to  that  bequest,  ibid.     The 
estate  may  be  in  reversion,  or  in  possession,  and  one  estate  of 
this  description  may,  it  should  seem,  merge  in  another  estate 
of  the  like  description.    Dighton  v.  Greenville,  2  Vent.  231. 
CoUis's  Pari.  Ca.  64,  and  8  Pres.  Conv.  177.  195.    Lands  purr 
chased  subsequently  to  the  acknowledgment  of  the  statute  or 
recognizance  will,  as  in  the  case  of  a  judgment,  be  bound  by 
the  lien ;  Bac.  Abr.  Exec.  698,  and  as  the  statute  was  created 
for  the  benefit  of  merchandize,  an  alien  merchant  may  extend 
the  lands  under  a  statute,  and  hold  them  against  the  king. 
Bac.  Abr.  Aliens,  138.    After  the  debt  and  costs  are  satisfied, 
the  proper  discharge  is  the  entry  of  satisfaction  on  the  record; 
though^  according  to  Shep.  Touch.  358,  the  estate  will  not 
determine,    except  there  be  a  judgment  on  the  writ  venire 
facias  ad  computandum,  ascertaining  that  the  debt  is  satisfied. 
In  Ireland,  the  9  Geo.  2.  c.  5.  Irish  Stat,   after  reciting^  that 
judgments,    statutes  staple,  and  statutes  merchant,  are  fre- 
quently assigned  for  valuable  considerations,  and   to  protect 
the  purchase  of  estates ;  but  are  no  more  than  equitable  secu- 
rities in  the  hands  of  the  assignees ;  and  reciting ^  that  the  as- 
signees cannot  revive  or  discharge  in  their  own  names,  and 
that  the  conusee  may  enter  satisfaction  without  their  knowledge, 
enacts,  that  the  conusee  of  any  judgment,  &c.  his  executors 
or  administrators,  &c.  who  shall  assign  the  same,  shall  perfect 
a  memorial  of  such  assignment,  in  a  certain  manner  directed 
by  the  act,  which  memorial  shaB  be  enrolled  as  there  directed ; 
after  which  enrolment  the  assignee  of  such  judgment^  &c.  his 
executors,  administrators,  and  assigns  (and  no  other  person), 
may  revive  in  their  own  names,  reciting  the  special  matter, 
and  may  sue  out  execution  in  their  own  names,  and  may  re- 
lease or   discharge  the  same  as  fiilly  as  the  conusees  might. 
It  further  enacts,  that  the  conusor  may  plead  payment  to  the 
assignees,  and  the  assignees  may  assign  in  the  same  manner 
as  the  conusor.     It  also  enacts,  that  the  conusor  shall  have  the 
same  remedy  and  defence,  both  in  law  and  equity,  against  the 
assignees  of  the  judgment ,  as  he  might  have  had  against  the 
conusee  J  if  there  had  been  no  assignment    The  25  Geo.  2. 
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c.  14.  a.  1,  reciting  that  doubts  had  arisen  on  the  constfacdoii 
of  the  9  Geo.  S.  c.  5,  enacts,  that  the  assignees  of  any  judg- 
ment, his  executors,  &c.  may  bring  debt  on  such  judgment,  m 
his  own  name,  and  shall  be  considered  to. all  intents  and  pur- 
poses  both  at  law  and  in  equity  as  standing  in  the  place  of 
the  assignors.    These  provisions  are  peculiar  to  Ireland. 

For  more  on  the  subject  of  these  securities  the  reader  is 
referred  to  2  Cm.  Dig.  50.  2d  edit.  Shep.  Touch,  c.  20. 
Tidd's  Prac.  1100,  et  seq.  7th  edit.  ^  Wms.  Saund.  69  c,  and 
Coo.  Mortg.  87.  95. 

Section  IX* 
Crown  Debts, 


Crwn  debU 
^f  record. 


Lien  on  Umd^ 
pf  ueeountants 
and  their 
nweiiu. 


CROWN  debts  are  either  of  record  or  not  of  record.  The 
former  bind  the  lands  of  the  king's  debtor  from  the  time  of  his 
becoming  such ;  and  into  whosesover  hands  the  lands  come  the 
lien  will  attach.  2  Roll.  Abr.  156  (b),  pi.  1.  The  crown,  by 
its  prerogative,  has  preference  in  all  cases  in  which  its  debt  is 
prior  on  record  to  the  judgment,  statute,  or  recognizance  of 
the  subject,  even  if  the  lands  have  been  actually  delivered  to 
the  subject  under  elegit  or  extent.  Bac.  Abr.  Exc.  735. 
2  Saund.  70  c.  Gilb.  Exch.  88.  If  the  judgment,  statute, 
or  recognizance  of  the  subject  be  prior  in  date  to  the  king's 
debt  of  record,  the  lands  must  be  actually  delivered  to  the 
subject  in  satisfaction  of  his  debt,  to  entitle  him  to  priority ; 
for  if  the  king's  writ  comes  into  the  sheriff's  hands,  whilst  the 
lands  are  in  possession  of  the  law  on  the  elegit  or  extent,  and 
not  actually  delivered  to  the  creditor,  the  alteration  of  pro- 
perty will  not  be  complete^  and  so  the  king's  debt  not  post- 
poned.   Gilb.  Exch.  9L 

By  the  13  Eliz.  c.  4.  it  is  enacted,  that  all  the  lands,  tene- 
ments, and  hereditaments,  which  any  accountant  of  the  queen, 
her  heirs  and  successors,  hath,  while  he  remains  accountable^ 
shall,  for  the  payment  of  the  debts  of  the  queen,  her  heirs 
and  successors,  be  liable  and  put  in  execution  in  like  manner 
as  if  stich  accountant  had  stood  bound  by  writing  obligatory 
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[having  the  effect  of  the  statute  staple]  to  her  majesty,  her 
heirs  and  successors,  for  payment  of  the  same.  sec.  1.  If  the 
sum  he  not  paid  within  six  months  after  the  account  passed, 
the  queen  may  sell  so  much  of  the  debtor's  estate  as  will 
answer  the  debt,  the  overplus  of  the  sale  to  be  returned  to  the 
accountant  or  his  heirs,  by  the  officer  that  receives  the  pur* 
chase^money,  without  ftirther  warrant,  ss.  2  and  3.  If  such 
accountant  or  debtor  purchase  lands  in  others  names,  in  trust 
for  his  own  use,  that  being  found  by  office  or  inquisition,  those 
lands  also  shall  be  liable  to  satisfy  the  debt  in  such  manner  as 
before  is  expressed,  s.  5.  This  act  not  to  extend  to  charge 
any  accountant,  whose  yearly  receipts  do  not  exceed  300/. 
otherwise  than  as  he  was  lawfully  chargeable  before,  s.  10. 
The  queen,  &c.  being  satisfied  by  sale  of  lands,  the  sureties 
are  to  be  discharged  for  so  much ;  but  if  any  yet  remains  un-* 
paid,  the  sureties  are  to  pay  the  residue  rateably  according  to 
their  abilities,  s.  15. — On  this  statute  it  has  been  held,  that 
the  lands  of  an  accountant  to  the  crown  become  bound  from 
the  time  he  enters  into  office,  and  not  merely  from  the  time  he 
becomes  indebted,  so  that  sales  by  such  receivers,  before  they 
become  indebted,  may  be  defeated  by  debts  subsequently  con* 
tracted.  Chan,  of  Oxford* s  Case,  10  Co.  55,  56.  Bishop  of 
Bristol  V.  Coxhead,  Mos.  257.  Nichols  v.  How,  2  Vem.  389 ; 
et  vide  Manning's  Exch,  536,  7. 

Crovm  debts  not  of  record,  are  those  by  simple  contract,  crown  debts 
bond,  or  other  specialty,  which  acquire  no  preference  till  found  ^^•frtcurd, 
by  inquisition,  when  they  become  debts  of  record.     By  the  witywertub- 
50th  and  53d  sections  of  the  i^t  33  Hen.  8.  c.  39,  the  king  is  tCm]  vl^ 
enabled  to  proceed  to  execution  on  a  bond  executed  to  him  ^^^  *2* 
without  a  previous  inquisition;  and  by  the  74th  section  of  the  h  .Mi«  uMd 
simie  statute,   it  is  enacted,  that  if  any  suit  shall  be  com- 
menced or  taken,  or  any  process  be  awarded  for  the  king,  for 
the  recovery  of  any  of  his  debts,  then  the  same  suit  or  process 
shall  be  preferred  before  the  suit  of  any  person  or  persons : 
and  that  the  king,  his  heirs  and  succiessors,  shall  have  first 
execution  against  any  defendant  or  defendants  of  and  for  his 
said  debts,  before  any  other  person  or  persons,  so  always  that 
the  king's  suit  be  taken  and  commenced  or  process  awarded  for 
the  said  debt  at  the  king's  suit,  before  judgment  given  for  the 
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said  other  person  or  persons.  The  words  ^*  and  that  the  king 
shall  have  first  execution/'  have  been  held  to  refer  not  to  a 
preference  as  between  two  executions,  the  one  sued  out  by 
the  crown,  and  the  other  by  the  subjecti  but  to  a  prerogadve 
whereby  the  crown  is  to  be  first  satisfied  before  the  subject  oan^ 
take  out  any  execution  at  all.  Therefore,  in  The  King  v.  Att^ 
nutt,  the  court  of  Exchequer  decided  that  goods  seized  under 
A  ^*  fi^'  At  the  suit  of  a  subject  were,  before  sale,  liable  to  be 
taken  by  vu1;ue  of  the  king's  extent,  tesied  after  the  delivery 
of  the  Ji.  fa.  to  the  sheriff;  16  East,  278.  S.  C.  7  T.  R,  174. 
And  this  case  has  been  confirmed  by  the  subsequent  one  of 
The  King  v.  Sloper,  6  Price,  114,  where  it  was  held,  that  the 
crown's  right  on  an  immediate  extent,  in  preference  to  the* 
execution  of  a  subject,  can  only  be  defeated  by  the  property 
being  altered  by  a  sale  and  delivery  of  the  goods  seized  under 
the  latter,  over-ruling  the  qucere  in  1  Gow  N.  P.  C.  39.  At 
all  events,  whatever  doubt  may  be  entertained  of  the  authority 
of  Tlie  King  v.  Attnuit,  the  court  of  Exchequer  would  not,  so 
long  as  it  remained  uncontradicted  by  any  later  case,  impeach 
it  on  a  mere  interlocutory  motion.  6  Price,  114.  There  is 
no  distinction  between  an  extent  in  chief,  and  an  extent  in  aid 
in  this  particular,  ibid.  ^Vhere  in  an  action  against  the  sheriff*, 
it  appeared  that  the  Jl,  fa.  had  been  in  part  executed  by  sale 
jof  some  of  the  goods  taken  under  it  on  Saturday,  and  the  re^ 
sidue  were  sold  on  the  Monday,  after  which,  but  before  the 
payment  over  of  the  proceeds,  the  crown  process  was  delivered 
to  him ;  it  was  held,  that  by  the  sale  the  execution  was  com- 
plete, and  the  property  thereby  changed,  and  the  party  en- 
titled to  recover  against  the  sheriff*  for  money  had  and  re- 
ceived. Swain  v.  Morland,  1  Brod.  &  Bing.  870.  S.  C.  1  Gow. 
Rep.  39.  See  alsoPugh  v.  Robinson,  1  T.  R.  116.  Thurston  v. 
Mills,  16  East,  254.  Dale  v.  Birch,  3  Campb*  347,  and  Burr 
V.  Fruther,  1  Bing.  71,  infi-a,  1086  b. 

Good$  bound         ^s  the  crown  is  not  bound  by  the  statute  of  frauds,  which 

/ro^  teste. 

directs  that  chattels  shall  be  bound  from  the  delivery  pf  the- 
writ  of  execution  into  the  hands  of  the  sheriff*,  the  property 
of  the  king's  debtor  is  bound  from  the  day  of  the  teste,  al- 
though the  writ  be  not  delivered  to  the  sheriff,  or  even  sued 
out  till  long  afterwards.     Man.  Exch.  514. 
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Kxtents  in  aid  are  now  very  properly  confined  to  the  amount  Extent  in  aid, 
Qf  debt  actually  due  to  the  crown^  and  not  allowed,  as  for- 
merly,  to  cover  debts  due  to  the  king*s  debtors  of  larger 
amount  than  the  debts  due  by  them  to  die  crown*     57  Geo.  3. 
c-117. 

If  an  estate,  subject  to  a  mortgage,  be  sold  absolutely  un-  Extent  on 
der  an  extent,  and  the  purchase-money  paid  into  com-t,  the  io  nwrtgagg. 
crown  will  not  be  allowed,  on  motion,  to  satisfy  the  mortgagee, 
but  the  court  will  order  a  reference  to  the  Deputy  Remem* 
brancer,  to  ascertain  what  is  due  on  the  mortgage.  King  v. 
CambeSf  1  Price,  207.  Notice  of  motion  for  an  order  of  sale 
of  a  crown  debtor's  mortgaged  lands  under  an  extent,  should 
be  given  to  the  mortgagee  before  the  motion  can  be  made,  ib. 

Section  X. 
Irish  Lease  and  Lodn» 
THE  mode  in  Ireland  of  granting  a  lease  at  the  reduced  Caset  where 

,.  •  3       m'  n  at.  V  J  /»  -•        leoMe connected 

rent,  m  consideration  of  the  money  borrowed,  or  of  granting  ^^j^  /^^qh  ^ 
a  lease,  which  is  in  fact,  accompanied  with  a  contract  for  bor-  T^I!^lJ^ 
rowing  and  lending,  has  been  before  noticed,  see  ante,  vol.  i. 
374,  n.  (e).  In  Broum  v.  O^Dea,  1  Sch.  &  Le£  115,  a  bene- 
ficial lease  granted  at  the  same  time  as  a  loan  of  money  by  the 
lessee  to  the  lessor  was  held  fraudulent  and  void,  since  it  af- 
forded to  the  lender  a  profit  on  the  money  advanced  beyond 
legal  interest.  It  was  attempted  to  distinguish  these  transac- 
tions, but  Lord  Redesdale  said,  that  as  nothing  appeared  in 
the  case  to  separate  them,  they  must  be  taken  to  be  one  and 
the  same  contract.  He  added,  that  it  would  perhaps  have 
been  a  good  rule  to  have  held,  that  a  lease  of  this  nature  - 
should,  in  every  case,  be  inoperative,  for  that  it  was  to  be 
presumed  that  whatever  advantage  the  tenant  obtained  by  the 
lease,  was  the  inducement  to  him  to  lend  the  money,  and  that 
was  obtaining  a  profit  for  the  loan  of  money  beyond  what  the 
law  allowed,  1  Sch.  &  Lef.  119.  In  Hunt  v.  Potter,  I  Sch.  &  , 
Lef.  119,  n.  (a),  the  evidence  as  to  the  lease  and  loan  being 
one  transaction,  was  contradictory.  An  issue  was  therefore 
directed  to  try  "  whether  the  plaintiff,  at  any  time,  and  when, 
previous   to  the  day  on  which  the  lease  was  executed,  con- 
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tractedy   and   agreed  with    the  defendant  to  graiit  the  said 
defendant  the  lease  in  question,   or  whether  such  lease  was 
wholly  independent  of  and  unconnected  with  the  loan  or  treaty, 
or  communication  for  a  loan  of  money."  So  in  Drewy.  Power , 
ibid.  \%Zy  the  Lord  Chancellor  was  about  to  direct  an  issue  to 
the  same  effect,  but  afterwards  found  the  evidence  before  him 
sufficient  to  decide  the  case,  and  he  declared  that  the  lelLse 
having  been  obtained  under  the  influence  of  a  loan  of  money, 
expected  to  be  obtained  by  the  lessor  from  the  lessee,  t^e  c^se 
was  void.     On  this  occasion  Lord  Redesdale  further  observed, 
that  when  the  loan  of  money  is  an  inducement  to  granting  a 
lease,  it  vitiates  the  whole  transaction  ;   for  the  policy  of  the 
law  would  be  completely  defeated,  if  courts  were  not  to  watch 
such  contracta  with  severity,   and  be  sure  that  they  did  not 
permit  persons,  under  cover  of  ordinary  dealings  between  man 
and  man,  to  obtain  an  advantage  beyond  the  legal  interest.    If 
every  man  could  obtain  for  the  loan  of  his  money  as  high  a 
rate  of  interest,  without  hazard,  as  they  who  employed  it  in 
trade  and  manufactures,  no  man  would  employ  his  money  in 
hazardous  undertakings,  the  most  industrious  of  ^  the  people 
would  be  ground  down  by  usurers,  who  would  get  the  profits 
of  trade,  and  the  enterprizing  and  industrious  trader  would 
he  ruined ;    1  Sch.  &  Lef.  195.     On  these  principles,  a  lease 
granted  at  the  same  time  with  the  loan  of  money,  by  the  lessee 
to  the  lessor,  was  in  another  case  set  aside,  although  the  pro* 
pQsal  for  connecting  the  loan  with  the  lease  moved  from  the 
lessor ;  but  a  boni  fide  under-lease  from  the  lender  was  per- 
mitted to  stand.  Where  A.  who  was  seised  of  the  reversion 
in  fee  of  premises  which  were  let  to  £.  for  a  term  of  years  at 
15/.  8^.  yearly  rent;  agreed  to  sell  to  B.  the  rent  reserved  by 
that  lease  for  the  residue  of  the  term  for  a  certain  sum,  the 
principal  and  interest,  of  which  was  to  be  reimbursed  to  B. 
[  1080  ]   before  th^  expiration  of  the  term^  by  the  perception  of  the 
rent,  supposing  it  punctually  paid ;  and,  at  the  same  time,  A, 
being  induced  by  the  accommodation  offered  him  by  B.,  in 
purchasing  the  rent,  nvade  a  lease  for  lives  renewable  for  ever 
to  B,  of  the  same  premises,  and  at  the  same  rent  which  he 
paid,  but  the  lease  was  not  to  commence  nor  the  rent  be  pay- 
able until  the  expiration  of  £.*s  lease ;  at  which  time  the  pre-t 
m'^ses  would  b^  worth  A'om  30  to  221.  per  annum  \  it  was  hQld, 
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that  this  was  not  impeachable  as  a  lease  coupled  with  a  loan, 
the  first  transaction  being  a  fair  purchase  of  the  rent>  and  the 
second^  though  induced  by  the  first,  was  not  distinguishable 
firom  a  lease  made  upon  payment  of  a  fine,  hevokey  v.  O^Dan- 
nell,  2  Sch.  &  Lef.  466,  and  this  decree  was  affirmed  on 
appeal  by  Ldtd  Chancellor  Ponsonby,  2  Sch.  &  Lef.  742. 

We  now  turn  to  Webb  v.  Rorkcy  2  Sch.  &  Lef.  661,  which  Oueswherg 
Lord  Manners  declared  he  was  not  prepared  to  follow,  see  ^^Jf^'i^* 
ante,  vol.  i.  p.  374,  n.  (E).  In  WiUon  v.  Browne,  1  Ball  &  ^  **w 
Bea.  125,  a  lease  had  been  made  at  a  stipulated  rent,  and  the 
landlord  at  the  same  time  obtained  from  the  tenant  a  sum 
of  money  (two  years  rent)  in  which  the  tenant  was  secured  by 
another  lease  of  the  same  date  for  two  years,  at  a  nominal 
rent,  the  interest  to  be  retained  out  of  the  first  sale  payable 
.  under  the  other  lease.  Lord  Manners  decided,  that  this  was 
not  a  lease  in  consideration  of  a  loan,  as  the  relation  of  debtor 
and  creditor  did  not  exist;  and  that  the  tenant  by  action 
could  not  recover  the  money ;  it  was  but  an  advance  of  rent^ 
by  way  of  fine  or  foregift.  His  Lordship  also  held,  that  after 
great  length  of  time  the  question  of  under- value  could  not  be 
entertained,  1  Ball  &  Bea.  130.  So  a  lease,  which  contained 
a  clause,  empowering  the  tenant  to  retain  the  rents  till  a  sum . 
of  money  advanced  to  the  landlord  at  the  time  of  granting 
the  lease  was  repaid,  but  for  which  no  separate  security  was 
given,  was  held  by  the  same  noble  Lord  not  impeachable,  on 
the  grounds  of  being  ^  lease  connected  with  a  loan.  Prior 
V.  Dumphy,  1  Ball  &  Bea.  27.  And  where  there  was  a  lease 
at  a  fair  rent,  the  lessee  paying  two  years  rent  in  advance, 
the  regular  payment  of  which  rent  was  secured  by  the  lessor's 
bond  and  insurance  on  his  life.  Lord  Manners  held,  that  the 
lease  was  not  impeachable,  either  as  fraudulent  on  a  power 
to  lease  without  fine,  or  as  being  accompanied  with  a  loan  of 
•money.  His  Lordship,  on  the  latter  point,  observed,  that  in 
cases  of  forfeiture  particularly,  the  court  will  always  look  into 
the  real  transaction  between  the  parties ;  and  he  was  satisfied, 
that  in  the  case  before  him,  the  advance  was  never  intended 
-to  be  either  a  loan  of  money  or  a  fine,  but  was  a  mere  antici* 
.pation  of  rent,  and  such  being  the  intention  of  the  parties,  if 
it  did  not  oper^tte.tq  reduce  the  rent^  be  would  not  strain 
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Latest  genera    a  point  in  order  to  work  a  forfeiture.    And  Lord  Manners 

thought  it  not  to  be  the  duty  of  the  court  to  extend  the 
doctrine  of  lease  and  loan  fiirther  than  it  had  been  already 
carried;  for,  it  had  too  often  been  made  the  instrument  of 
fraud  and  dishonesty  by  those  who  came,  upon  that  ground, 
to  be  relieved  against  their  own  acts  deliberately  and  £sdrly 
entered  into;  nevertheless,  whenever  the  case  of  lease  and 
loan  was  clearly  established,  the  court  would  certainly  grant 
relief.     O'Brien  v.  Griersouy  2  Ball  &  Bea.  339. 

Usury  as  cow       In  j^  King  V.  Drury^  8  Lev.  7,  the  defendant  was  indicted 
Um  mid  loan,    for  usury  in  taking  more  than  legal  interest  by  obtaining  a 

beneficial  lease.  Hale,  C.J.  before  whom  he  was  tried,  said, 
that  if  any  other  security  for  payment  of  the  money  had 
been  given,  or  that  by  any  collateral  agreement  it  was  to  be 
repaid,  and  all  this  a  contrivance  to  avoid  the  statute,  it 
would  be  usury.  But  a  covenant  to  grant  a  new  lease  for  a 
further  term,  at  the  same  rent,  and  in  consideration  of  a  loan 
'  of  money,  was  held  by  Sir  Joseph  Jekyll,  M.  R.  to  be  such  a 
lien  as  bound  the  right  in  whose  hands  soever  it  came.  Steed 
V.  Cragh,  9  Mod.  43.    S.  C  ante,  717,  m  the  text. 

RemaiMder-mas      On  this  subject  it  may  be  finally  remarked,  that  a  bill  will 
juase  fty  teiuaU  ^ot  lie  at  the  suit  of  a  remainder-man  to  set  aside  a  lease 
^mMmdS^loaH,  8^*"*®^  ^7  *  tenant  for  life,  on  the  ground  of  its  being  accom- 
panied with  a  loan  of  money ;  there  being  no  privity  between 
them,  and  the  remedy  being  at  law.     Corbet  v.  Sectgrave^ 
2  Ball  &  Bea.  98. 


[  1081  ] 


Section  XI. 
Cases  on  Bankruptcy. 


Mortgagee  may  IF  the  mortgagor  become  bankrupt,  the  mortgagee  cannot 
giSerai  order  pi'ove  under  the  commission,  and  then  resort  to  his  security 
^bmhnptey.    fop    the    residue.    Lord  Hardwicke  has  said,   that   "every 

creditor  is  to  swear  whether  he  has  a  security  or  not ;  if  he 
has  a  security,  and  insists  upon  proving,  he  must  deUver  up 
tibe  security  for  the  benefit  of  the  creditors  at  large,  be  they 
mortgages  or  pledges."  Grove,  Ex  parte,  1  Atk.  104. 
Tw(^ood^  Ex  parte,  19Ves.  231.    The  usual  course  in  this 
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case  h,  for  the  mortgagee  to  pray  a  sale  of  tke  estate  under 
the  general  order  in  bankruptcy,  (8th  March,  1794^)  and  if 
the   money  produced    thereby    be    insufficient  to    pay  the 
expences  of  the  salcj   and  his  principal,  interest,  and  costs, 
then  to  come  in  as  a  creditor  under  the  commission.    This 
order  (which  was  made  by  Lord  Loughborough,  C.)  directs, 
that  upon  application  to  the  major  part  of  the  commissioners 
named  in  any  commission  of  bankruptcy,  by  any  person  claim- 
ing to  be  a  mortgagee  of  any  part  of  the  bankrupt's  estate 
or  effects,    the  said  commissioners  shall  proceed  to  inquire, 
whether  such  person  is  such  a  mortgagee  and  for  what  con- 
eideration,  and  under  what  circumstances;   and  if  the  com- 
missioners find  such  person  to  be  a  mortgagee,  and  no  suf- 
ficient objection  shall  appear  to  his  title  or  to  the  sum  claimed 
by  him,  then  that  the  commissioners  do  proceed  to  take  ah 
account  of  the  principal,  interest,  and   costs  due  upon  such 
mortgage,  and  of  the  rents  and  profits  of  the  mortgaged  pre- 
mises received  by  such  mortgagee,  or  by  any  other  person  or 
persons,  for  his  use;    and  that  the  commissioners  do    then 
cause  due  notice  to  be  given  in  the  London  Gazette^  and  in 
suoh  other  of  the  pubUc  papers  as  they  shall  think  fit,  when 
and  where  the  said**  mortgaged  premises  are  to  be  sold  before 
them,  or  by  public  auction  at  any  other  place  or  places,  if 
they  shall  so  think  fit ;  that  such  sale  be  made  accordingly ; 
that  all  proper  parties  do  join  in  the  conveyance  to  the  pur* 
chaser,  as  the  said  commissioners  shaS  direct ;  that  the  monies 
to   arise    from   such   sale  be  applied,  in  the  first,  place,  in 
payment  of  the  expences  attending  the  same,  and  then  in  pay- 
ment of  what  shall  be  found  due  to  such  mortgagee,  for  prin- 
cipal, interest,  and  costs;   and  that  the  surplus  of  the  said 
monies  (if  any)  be  paid  to  the  assignees  of  the  said  bankrupt : 
but  in  case  the  monies  to  arise  from  such  sale  be  insufficient 
to  pay  what  shall  be  found  due  to  such  mortgagee,  then  that 
such  mortgagee  be  admitted  a  creditor  under  the  said  com- 
mission for  such   deficiency,   but  so  as   not  to  disturb  any 
dividend  then  already  made ;  and  for  the  better  making  such 
inquiry,  and  taking  such  account  as  aforesaid,  and  making  a 
title  to  such  purchaser,  it  is  lastly  ordered,  that  all  parties  be 
examined  by  the  said  commissioners,  upon  interrogatories  or 
otherwise,  as  the  commissioners  shall  think  fit,  and  do  pro^ 
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duce  before  the  said  commissioners,  upon  oath,  all  deedsj 
papers,  and  writings  in  their  respective  custody  or  power^  re- 
lating to  the  estate  or  effects  of  the  said  bankrupt,  as  the  com- 
missioners shall  direct.  4  Bro.  C.  C.  550.  2  Cooke,  B.  L.  284. 
Whitmarsh,  B.  L.  478. 

Cow*  <m  gene-       If  the  equity  of  redemption  be  not  in  the  bankrupt  the  comr 
vide  ante,  1060*  missioners  cannot,   under  this  general  order,    direct  a  sale; 

Top/mm,    Ex  parte,  1  Madd.  Rep.  38,    nor  can  they  compd 
a  second  mortgagee,  not  claiming  under  the  commission  but 
relying  on  his  security,  to  join  in  a  sale  obtained  by  a  first 
mortgagee.    Jackson^  Ecc  parte,  5  Yes.  357.     1  Madd.  889  n. 
The  only  way,  therefore,  to  make  a  title  in  this  case,  is  for 
the  creditors  to  redeem  both  mortgages.    S  Christ.  B.  L.  1 10. 
But  if  the  second  mortgagee  be  present  at  the  time  the  order 
for  sale  is  made,  and  suffers  the  sale  to  go  on,  he  cannot 
afterwards  object  to  joining;   per   Lord   Loughborough,    in 
Jacksouy  Ex  pari^,  supra.     In  Wiseman  v.  CarbonneU,  1  Eq. 
Ca.  Abr.  31^,  pL  9,  the  plaintiff  had  a  mortgage  and  bond 
for   the  money  lent,    the    equity    of  redemption  was   mort- 
gaged again,    and  the  second  mortgagee  had  also  a  bond; 
the    mortgagor  became  bankrupt,   and  the  first  mortgagee 
brought  a  bill  to  have  the  premises  sold,  and  if  they  fell 
short  (as  they  did)  to  come  in  as  a  creditor  for  the  deficiency  : 
it  was  so  decreed,  and  the  second  mortgagee  was  directed  to 
stand  on  his  bond.    This  case,  says  Mi^.  Christian,  has  intro- 
duced the  practice  of  allowing  the  mortgagee  to  prove   for 
the  deficiency  upon  a  sale  of  the  mortgaged  premises,  pledge, 
[  108S  ]    or  lien,  though  there  be  no  bond,  note^  or  other  security. 
2  Christ.  B.  L.  108,  ^  edit;    K  there  be  a  first  and  second 
mortgage,  the  second  mortgagee  may  petition  the  ChanceUor 
that  the  premises  may  be  sold ;  Howell,  Ex  parte i  7  Yin.  Abr, 
102;  or  he  may  apply  to  the  commissioners  for  a  sale  under 
the  general  order,  (2  Christ.  B.  L,  108,)  and  it  may  be  ques- 
tioned whether  the  latter  is  not  now  the  only,  as  it  certainly  is 
the  preferable,  remedy  open  to  him,  besides  a  foreclosure.     If 
the  produce  of  the  estate  be  insufficient  to  discharge  the  debt 
and  costs,   the  mortgagee,  proving  for  the  remainder  under 
the  commission,  cannot  charge  interest  beyond  the  date  of  the 
^mmis^ion.    Badger,  Ex  parte ^  4  Yes.  165.    Upon  an  fi,p^ 
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plication  to   the  ChanceDor    tbat  jthe  oale  of  the  premised 
might  be  in  the  country ,  LordThurlow  would  give  no  direc- 
tions therein,  but  left  it  to  the  commissioners  to  sell  in  the 
manner  they  thought  most  advantageousr.  Comings^  Ex  parte, 
IVes.  jun.  lis.    In  cases  where  it  is  necessary  for  4;he  mort'.  When  retptUUe 
gagee  to  apply  to  the  court  for  leave  to  bid  at  a  sale,  or  to  ^o^mIimu! 
become  a  purchaser,  there  must  be  the  possibility  of  some 
conflicting  interest,  otherwise  the  appUcation  will  be  unneces- 
sary.   DucanCy  Ex  parte,    1  Buck.  B.  C.  18.     But  in  a  sub* 
sequent  case  Mr.  Preston,  as  amicus  curuE,  stated  the  gene-; 
ral  understanding  of  the  profession  to  be,  that  it  was  neces*. 
sary  in  every  instance  for  the  mortgagee  to  apply  to  the  court 
for  liberty  to  bid  at  the  sale.    And  the  court  seems  to  have . 
acquiesced  in  that  suggestion.    Hammond,  Ex  parte,  ib.  464.^ 
It  is  difficult,  however,  to  draw  such  a  general  rule  from  the . 
decided  cases;  (see  them  collected,  ante,  vol.  i.  I24f,  in  notis\). 
nevertheless  it  would  not  be  imprudent  to  neglect  obtaining 
an  order  for  such  purpose. 

And  it  is  observable,  that  in  the  case  of  bankruptcy,  the  Mortgage  ipi<* 
mortgagee  with  powers  of  sale  may  waive  the  special  power, 
conferred  on  him  by  the  deed,  and  apply  to  the  court  for  a 
sale  in  his  general  character  of  mortgagee,  in  which  case  the 
Vice  Chancellor  said  the  petitioner  might  bid,  if  the  sale  was 
before  the  commissioners,  and  conducted  by  the  assignees, 
but  that  he  never  would  aUow  the  assignees  to  bid  in  their 
private  character  without  very  special  circumstances.  Hodgson, 
Ex  parte,  1  Glyn  &  Jam.  14.  Where  the  mortgagor  in  pos- 
session was  by  express  contract  tenant  at  will  to  the  mort- 
gagee, it  was  held,  that  the  mortgagee  was  not  entitied  to  the. 
crops  upon  the  mortgaged  premises  at  the  time  of  the  bank- 
ruptcy of  the  mortgagor,  or  at  the  time  of  the  order  for  sale . 
by  the  commissioners.  Temple,  Ex  parte,  1  Glyn  &  Jam. 
216.  That  biddings  upon  sales  of  bankrupt's  property  before, 
commissioners  of  bankrupt,  will  be  opened  in  analogy  to  sales, 
under  a  decree,  see  Ex  parte  Partington,  1  Ball  &  Bea.  809, 
and  Ex  parte  Green,  1  Atk.  dOS ;  et  vide  Gould,  Ex  parte, 
1  Glyn.  &  Jam.  231,  where  a  purchaser  of  a,  bankrupt's  mort- 
gaged estate  sold  before  the  commissioners  under  the  general 
order^  was,  upon  petition  in  the  bankruptcy,  ordered  to  com* 
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plete  his  purchase;  and  note,  that  the  commissioaeni  have 
jurisdiction  under  the  general  order  of  March,  1794|  to  take 
an  account  of  the  expences  attending  the  sale  of  the  ihot^ 
gaged  premises,  and  to  tax  the  costs  of  all  patties  attendsng 
die  sale,  wiAout  any  special  application  to  the  court  for  im 
<Mrder  for  tibat  pvrpose*  JMarfto^jEx  jmh^^  ^  Glyn  &  Janu  848. 


AwAUm  My.        By  the  statute  43  Geo.  8.  c.  69,  schedule  A.  (Excise 

lidation  act)  a  duty  of  sixpence  in  the  pound  is  imposed  on 
sales  by  auction.  But  the  15th  section  (19  Geo.  3.  c.  56)  pro- 
vides, that  nothing  in  this  or  the  recited  act  shaU  extend  to 
charge  with  the  said  duty  any  estate  or  e^cts  of  bankrupts, 
sold  by  order  of  the  assignee  or  assignees  under  any  commisH 
sion  of  bankruptcy.  Lord  Kenyon  has  held  at  nisi  prius^  that 
sales  under  the  above  general  order  are  subject  \xy  the  auction 
duty,  notwithstanding  the  exceptions  in  this  statute,  because 
the  property  sold  is  in  fact  the  property  of  the  mortgagee^  and 
not  of  the  bankrupt.  Coare  v.  Creeds  1  Esp.  699.  Mr.  Chris- 
tian adds,  ^'  I  should  scarce  think  this  opinion  would  be  adopted 
by  other  judges ;  for  the  mortgagee  is  to  receive  his  debt  free 
from  all  costs. **  S Christ.  B.  L.  111.  It  has  however  been 
followed  in  King  v.  Abbott^  3  Price,  178,  with  this  distinctioDy 
that  if  the  assignees  take  upon  themselves  to  sell,  not  merdy 
the  equity  of  redemption  to  which  only  they  are  entitled,  but 
the  whole  property  absolutely,  they  wiU  be  liable  for  the  duty, 
because  they  cannot  state  in  their  certificate  that  aU  and  every 
the  estates,  gooils,  &c.  specified  in  the  catalogue,  were  really 
and  truly  the  property  oS  the  bankrupt  at  the  time  of  suing 
forth  the  commission.  Baron  Graham  said,  that  it  was  a  fre- 
quent practice  to  direct  a  sale  of  an  equity  of  redemption 
alone,  and  that  was  what  the  assignees  should  have  done.  It 
was  not  important  whether  the  mortgagee's  assent  were  ex- 
pressed or  implied.  The  assignees  chose  to  sell  the  whole, 
and  nught  have  pledged  themselves  to  make  a  title  to  the  pur- 
chaser ;  and  if,  in  doing  so,  they  took  upon  themselves  to  sell 
the  property  unincumbered,  for  their  greater  advantage,  they 
must  do  it  with  all  its  consequences.  In  the  case  of  pledges  of 
personal  goods,  the  property  was  substantially  in  those  who 
had  the  rightful  possession.  In  this  instance  the  leamed- 
Bar<m  was  clearly  of  opinion,  that  the  assignees  had  made 
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themselves  liable  to  pay  the  duty.  And  per  Richards,  Barony 
if  the  mortgagee  had  sold  his  mortgage  by  auction^  he  would 
have  become  liable  to  pay  the  duty,  aUhaugh  the  sale  had  not 
proved  sufficiently  productive  to  satisfy  his  debt.  3  Price,  197. 
After  a  review  of  this  case,  Mr.  Christian  is  still  obliged  to 
think,  that  the  composers  and  ehacters  of  the  statute  19  Geo.  3« 
meant  to  include  by  the  general  words  **  estate,  effects,  goods, 
chattels,  and  property  of  the  bankrupt,"  all  that  interest  in  the 
bankrupt  which  must  be  sold  by  order  of  the  Chancellor,  or 
the  commissioners,  for  tibe  benefit  of  the  creditors ;  and  the 
learned  professor  suggests,  that  if  the  legislature,  in  this  in-  $ 
stance,  have  not  expressed  themselves  with  sufficient  clearness, 
the  omission  ought  to  be  supplied  by  the  first  statute  passed 
upon  the  bankrupt  law.     2  Christ.  B.  L.  587,  8. 

A  mortgagee  having  once  elected  to  prove,  under  the  com-  M&rigagee  am* 
mission,  as  a  creditor,  cannot  afterwards  retract,  and  betake  a^  iq  ^^^^^ 
himself  to  his  security.    Doumes,  Ex  parte,  18  Yes.  S90.    On 
this  principle  it  should  seem  to  follow,  that  a  mortgagee  coming 
in  under  a  composition  deed,  would  not  be  allowed  to  retract 
the  election  he  has  made,  but  as  the  intention  of  these  deeds 
is  to  prevent  the  suing  out  a  commission  of  bankrupt,  (in  order     r  1083  1 
to  effectuate  which,  it  is  necessary  that  all  the  creditors  should 
join,  Bamford  v.  Baron,  ST.  R.  594,  n.)  it  has  become  usual 
to  insert  in  all  deeds  making  provision  for  debts,  an  express 
declaration,  that  creditors  holding  a  special  security^shall  not 
be  prejudiced  by  concurring  in  the  general  arrangement. 

A  mortgagee  who  takes  a  security  from  two  persons,  one  as  Not  howd  ie 
principal,  and  the  other  as  surety,  need  not  give  up  his  joint  §Muiiy. 
security  upon  the  bankruptoy  of  the  principal,  for  he  may 
come  in  as  a  general  creditor ;  and  if  that  is  insufficient  to  pay 
him  his  whole  debt,  he  may  aftierwards  resort  to  the  surety 
under  his  joint  security.  SAtk.  5^.  Wikhnan,  Ex  parte, 
lAtk.  109.  Parr,  Ex  parte,  IRose,  76.  So  where  a  bank- 
rupt, previous  to  the  commission  against  him,  procured  per- 
sons to  assign  an  interest  in  copyhold  premises  as  a  security 
to  a  creditor  of  his,  it  was  held,  that  the  creditor  might  prove 
under  the  commission,  without  delivering  up  such  security. 
Goodman,  Exparte,  SMadd.  373,    But  the  court  would  not 
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order  a  sale  of  piiemises  for  more  than  the  mortgage  debt^  at 
pay  a  debt  due  on  the  bankrupt's  recognizance,  in  aid  of  his 
sureties,  where  the  recognizance  was  of  a  private  nature. 
Usher,  Ex  parte,  1  Ball  &  Bea.  197. 

Having  frond  If  a  mortgagor  becomes  bankrupt  before  the  time  appointed 
f^d^Uncy!^  for  re-payment  of  the  principal  money,  yet  if  the  mortgagee 
to  rote  for  a$'    has  a  bond  for  the  same  debt,  and  default  has  been  made  in 

ngnees.Sedqu,  «    ,       .  ,  i» 

one  payment  of  the  mterest  contrary  to  the  express  terms  ol 
the  condition,  the  mortgagee  may  prove  for  the  principal  sum 
t         and  the  interest  then  due  as  a  present  debt ;  for  one  default 
makes  him  a  legal  creditor  for  the  whole  penalty.    Fisher,  Ea: 
parley  3  Madd.  159.  S.  C.  1  Buck.  188.    In  Nutm,  Ex  parte, 
1  Rose,  322,  it  was  held,  that  where  a  creditor  has  a  mortgage, 
which  is  sure  to  be  deficient,  he  may  fix  a  limit,  and  prove 
the  remainder,  in  order  to  vote  in  the  choice  of  assignees.     Et 
vide  S.  L.  De  Tasset,  Ex  parte,  ib.  3£4.    But  in  a  subsequent 
case.  Lord  Eldon  said,  ttie  great  seal  would  very  cautiously 
relax  the  practice  which  required  a  seciuity  to  be  sold  before 
a  proof  could  be  admitted,  by  ordering  it  to  be  taken  at  a 
valuation ;  and  held,  that  an  application  for  that  purpose  must 
depend  upon  its  special  circumstances,  of  which  the  general 
benefit  of  the  creditors,    and  the  amount  of  the  applicant's 
debt,  were  very  material ;  and  in  the  case  before  him,  which 
was  the  case  of  a  pledge  and  deposit,  he  saw  nothing  to  ex- 
empt it  from  the  general  practice.  Smith,  Ex  parte,  2  Rose,  63. 
This  decision  seems  founded  on  a  reasonable  ground;  for  how 
can  the  creditor,  on  proof  of  his  debt,  swear  that  he  has  no 
security  for  the  same.     In  a  case  where  the  acceptors  of  a  biD 
became  bankrupts,  and  the  holders  took  a  mortgage  firom  the 
drawers,  Lord  Eldon  determined  that  they  might  prove  against 
the  acceptors  without  deducting  their  security;  for  that  the 
deduction  of  a  security  was  never  to  be  made  but  when  it  was 
the  property  of  the  bankrupt..   Parr,  Ex  parte,  1  Rose,  76.    - 

0/  rent.  If  a  mortgagee  gives  notice  to  the  tenant  in  possession  to 

pay  the  rent  to  him,  and  he  pays  it  to  the  assignees  of  the 
mortgagor,  the  Chancellor  will  not  order  them  to  refund  the 
rent  to  the  mortgagee ;  for  if  the  mortgagor  receives  die  rents, 
no  court  will  compel,  him  to  pay,  them  over  to  the  mor^ageCi^ 
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WUsMyMix  parte,  1  Rose,  444.  S.  C.  2  Ves.  &  Bea.  252.  A 
mortgagee  of  a  bankrupt*s  estate,  though  he  pays  the  arrears 
of  rent  that  are  due  to  the  bankrupt's  landlord,  luiless  he  ap- 
plies to  the  court  for  an  order  that  he  may  stand  in  the  place 
of  the  landlord,  in  consideration  of  his  paying  the  arrears  of 
rent,  shall  not  be  preferred  to  the  creditors  under  the  com- 
mission. Anoji.  1  Atk.  102.  But  Mr.  Cooke  observes,  that  it 
rather. seems  no  such  order  could  be  obtained,  because  unless 
the  landlord  actually  distrains,  he  has  himself  no  lien  on  the 
goods.    Cooke*s  B.  L.  185. 

A  conveyance  by  a  trader  of  all  his  estate  and  effects,  by  Mortf^ageo/iH 
way  of  mortgage,  though  for  securing  a  sum  of  money  i^ot  ^^J^J^^^^'** 
one-sixth  of  the  value  of  the  property,  is  an  act  of  bankruptcy,  »^P'«yt  and 
and  wiU  make  the  mortgage  void.    Hassel  v«  Simpson,  1  Bro.  tra  qf  $eitle- 
C.  C.  99.  Devon  v.  WcUts,  1  Dougl.  87,  89.   Cooke's  B.  L.  99,  ^^^g  to^wife 
7th  edit.     So  a  security  given  ♦  by  a  debtor,  who  is  a  trader  ^!jj?^'?Ilt!! 
within  the  bankrupt  laws,  in  order  to  give  a  particular  creditor  mpicy  ^  ker 
an  undue  preference  in  the  payment  of  his  debt,  and  in  con- 
templation of  an  act  of  bankruptcy,  is  fraudulent  as  against 
the  general  creditors,  and  therefore  void.    Linton  v.  Bartleti, 
S  Serjt.  Wils.  47.     But  where  a  trader  by  settlement  on  his 
marriage,  in  consideration  of  1000/.  (his  wife's  fortune)  con- 
veyed a  particular  house,  held  for  a  term  of  years  to  trustees, 
upon  trust,  to  permit  him  (the  trader)  to  receive  the  rents  and 
profits  until  his  dea  h,  or  until  he  should  happen  to  fail  in  his 
credit  or  circumstances,   or  become  a  bai^upt,   whichever 
should  first  happen ;    and  in  case  any  of  the  above  events 
should  take  place  during  the  life  of  his  intended  wife,  that  the     [  [084  ] 
trustee  should,  immediately  after,  raise  by  sale  or  mortgage 
1000/.,  and  should  pay  it  to  the  intended  wife,  the  same  not  to 
be  liable  to  his  debts  and  engagements ; '  and  afterwards  the 
settlor  became  bankrupt,  this  was  held  to  be  a  fair  and  valid 
settlement  in  nature  of  a  mortgage  to  secure  the  wife's  fortune, 
and  an  injunction  to  restrain  the  trustees  from  recovering  the 
house  at  law,  was  refused.     Lord  Eldon,  however,  observed, 
that  a  trader  could  not,  on  his  marriage,  settle  his  property 
in  such  a  manner  that  in  the  event  of  his  bankruptcy  his  wife 
should  be  entitled  to, a  provision  out  of  it,  in  prejudice  to  hb 
creditors;   and  if  such  were  the  case  before  the  court,  his 
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lA)rd$hip  would  have  had  no  h^tatioa  in  granting  the  injunc- 
tion. But  though  the  property  in  the  case  before  him,  strictly 
speaking,  was  the  husband's,  yet  in  reality  it  was  the  fortune 
of  the  wife,  intended  as  a  provision  for  her  and  her  children- 
in  case  of  the  bankruptcy  of  her  husband,  and  advanced  to 
him  on  condition  that  the  wife  should  have  it  again  on  that 
particular  event,  he  giving  a  security  for  it  on  his  own  pro- 
perty, in  nature  of  a  mortgage.  That  event  having  happened » 
the  wife  became  a  creditor  on  this  particular  fiind,  and  was 
entitled  to  have  the  benefit  of  her  special  lien  on  this  property. 
Higginson  v.  Kelly j  I  Rose,  368.  Et  vide  Meaghauy  Ex  parte , 
\  Sch.  &  Lef.  179.  Hintan,  Ex  parte,  14  Ves.  598 ;  and  Loci- 
yer  v.  Savage,  2  Str.  947. 

Worigagee  tnay      A  mortgagee  may  petition  to  stay  the  bankrupt's  certificate. 

teriificaie.        In  the  case  supporting  this  position,  the  mortgagee  made  no 

application  to  the  commissioners  until  the  third  meeting,  which 
induced  the  Vice-Chancellor  to  dismiss  his  petition.  The 
mortgage^  appealed,  and  the  Xiord  Chancellor  directed  that 
search  should  be  made  at  the  bankrupt  office  for  precedents; 
which  was  accordingly  done,  and  the  following  precedents 
produced  confirmatory  of  the  doctrine  above  stated :  Bigge, 
Ex  parte,  in'  re  Perry,  20th  March,  1780.  Horn,  Ex  parte, 
in  re  Sidebottom,  20th  July,  1782.  Hurford,  Ex  parte,  in  re 
Kekwick,  10th  April,  1784.  But  as  the  probable  amount  of 
the  mortgagee's  debt  was  disputed,  the  Lord  Chancellor  would 
not  make  the  order  for  staying  the  certificate,  but  directed  it 
to  be  deposited  in  the  bankrupt  office,  subject  to  his  further 
order  thereon.  Whiteckurch,  Ex  parte,  1  Glyn  &  Jam.  73. 
S.  C.  2  Jac.  &  Walk.  518.  Et  vide  Ramsbottom,  Ex  parie^ 
2  Christ.  B.  L.  709.  Where  a  bankrupt,  who  had  obtained 
his  certificate,  being  possessed  of  leasehold  premises  as  exe- 
cutor and  residuary  legatee,  mortgaged  them  to  secure  a  debt 
of  his  own,  and  afterwards  assigned  the  equity  of  redemption 
for  valuable  consideration,  the  deed  reciting  that  the  assign- 
ment was  made  for  the  purpose  of  paying  the  debts  of  the 
testatrix,  and  the  assignee  procured  an  assignment  of  the 
mortgage,  it  determined  that  the  assignees  under  tlie  bank- 
ruptcy had  no  right  against  the  assignee  for  valuable  considera- 
tion, though  they  proved  in  an  action  that  the  bankrupt's 


AttfjiftGate  wae  fraudulently  obtained.    Beclford  v.  Waodham^ 
4  Ves.  40,  n» 

^   A  few  cases  on  the  statute  glJac.  1.  c.  19.  ss.  10  &  11.  Btput^dwnMr* 
(which  have  been  previously  treated  of,  ante,  vol,  i.  p*  41,  et  Joe!  u 
seq.  and  48,  ib*  n.  (H))  remain  to  be  noticed.    Where  stock 
standing  in  the  Accountant-General's  name  was  mortgaged  to 
secure  a  debt,  and  the  Accountant-Oeneral  transferred  it  to 
the  mortgagor  without  the  privity  of  the  mortgagee,  and  the 
mortgagor  afterwards  became  bankrupt,  it  was  held,  that  the 
stock  did  not  belong  to  the.  assiguee3 ;  for  that  yfhea  the  mort* 
gage  was  made,  the  stock  was.  not  in  the  possessioi^,  prder^^ 
and  disposition  of  the  bankrupt,  and  though  it  was  so  after 
the  time  of  the  bankniptcy,  yet  it  did  not  appear  that  it  was 
with  the  consent  and  permissioii  of  the  true  owner,  and  the 
mortgagee  was  the  true  owner,  the  sum  lent  being  more  than 
the  value  of  the  stock.    lUchardsoH^  Rx  parte,  1  Buck,  480* 
Where  there  was  a  mortgage  of  a  ship  in  the  port  of  PubUn, 
and  a  delivery  of  die  muniments^  and  the  mortgagee  insured 
her  there,  and  nuide  a  second  mortgage;  and  the  second  mort- 
gagee took  possession  as  soon  as  be  was  informed  she  was  in 
an  English  port,  this  was  held  a  sufficient  possession  to  take 
the  case  out  of  the  statute.  Btxtscn,  E^  parte,  3Bro.  C.  C.  362. 
But  where  a  merchant  pledged  for  value  the  bills  of  lading  of 
an  expected  cargo;  and  his  agents,  who  were  part  o^rners, 
without  the  knowledge  of  the  owner  or  the  pawnee,  disposed 
of  part  of  the  cargo  abroad ;  after  which  the  owner  bef^ame 
bankrupt,   and  he  induced  the  agents  to  replace  the  gpods 
disposed  of,  by  others,  of  which  the  agents  gave  him  bills  of . 
Ifiding,  and  he  sent  them  to  the  pawnees  to  make  good  their 
securities,  it  was  held,   that  the  assignees  of  the  bankrupt 
might  recover  the  substituted  goods  against  the   pawnees. 
Meyer  v.  Shctrpe,  6  Taunt.  74.     So  goods  ia  a  bonded  ware- 
house after  sale,  though  marked  with  the  initials  of  the  vendee,     [  1085  ] 
have  been  held  to  remain  in  the  power,  order,  and  disposition 
of  the  vendor,  and  to  pass  to  his  assignees  in  bankruptcy. 
Knowks  y.HorsfaUy  5  Barn.  &  Aid.   134.     And  it  has  very 
recently  be^i  decided,  that  under  a  commission  of  bankruptcy 
against  two  partners,  ships  registered  in  the  name  of  one  of 
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them,  but  in  the  ordering  and  disposition  of  both,  form  part 
of  the  joint  estate.     Bum,  Ex  parte,  1  Jac.  &  Walk.  378. 

^ef^*'  t  Generafly  speaking,  the  enrolment  of  a  bargain  and  sale 

BzMym,  '  under  the  27  Hen.  8.  e.  16,  Belates  to  the  time  of  its  execu- 
lOTs!  *  "* ''  tion,  so  as  to  avoid  all  mesne  acts  of  the  bargamor^  yet  such 
relation  does  not  take  place  on  the  bargain  and  sale  by  com- 
missioners of  bankruptcy  of  the  debtor's  real  estate,  and  there- 
fore the  execution  of  the  crown,  if  tested  before  the  enrolment 
win  find  the  property  still  vested  in  the  bankrupt,  and  conse- 
quently liable  to  the  extent.  Perfjf  v.  Bowers,  Sir  T.Jones,  196* 
S.  a  1  Vent.  360.  2  Show.  156.  EUioU  v.  Danby,  12  Mod.  3. 
Doe  v.  MUcheU,  2  Maul.  &  S.  446.  Man.  Exch.  540.  And  it 
is  observable,  that  the  assignment  of  the  commissioners  of 
bankrupt,  as  against  the  king,  will  not  relate  to  the  time  of 
the  bankruptcy,  as  it  will  between  subject  and  subject.  Queen 
V.  Arnold,  7  Vin.  Abr.  104.  Attorney-General  v.  Handhury, 
2  Show.  481,  cit/^d  Attorney 'General  y.  CapeU,  ib.480.  Brassey 
V.  Dawson,  2  Str.  978.  Man.  Exch.  540.  But  if  the  extent  be 
tested  on  a  day  subsequently  to  the  assignment,  even  to  a 
provisional  assignee,  it  will  come  too  late  (Drury  v.  Matin, 
1  Atk.  9&;  et  vide  14  Ves..  87)-;  and  it  is  said  the  erown  cannot 
prove  its  debt  under  the  comnussion*  2  Str.  752.  Man.  Exchv 
545.  The  subject  of  precedency  in  these  cases  has  lately  imder- 
gone  very  considerable  discussion  in  the  Exchequer,  on  a  case 
where  the  sheriff  had  seized  the  goods,  &e.  of  a  defendant 
under  a  Jieri  f€unas  sued  out  on  a  judgment  recovered  at 
the  suit  of  a  subject  creditor,,  and  after  the  smure  made, 
but  before  sale  made  of  the  goods  by  the  sheriff,  a  writ  of 
extent  in  aid  issued,  tested  after  the  seizure;  it  was  holden  by 
the  Lord  Chief  Baron,  and  Barons  Graham  and  Garrdw,  that 
the  extent  attached  upon  the  goods  so  taken  whilst  remaining 
unsold  in  the  sheriff's  hands ;.  Baron  Wood  being  of  a  different 
opinion,  for  that  as  the  writ  of^m  ybcea^  had  been  in  &ct 
and  by  law  executed  by  the  seizure^  the  crown  process  coming 
to  the  sheriff  after  he  had  seized,  was  too  late,  because  the 
property  was.  altered  and  divested  out  of  the  debtor  on  the 
seizure  by  the  sheriff,  which  is  the  perfecting  of  the  execution, 
the  subsequent  sale  being  a  merely  formal  part  of  the  sheriff's 
duty ;  but  it  was  made  a  quaere^  in  what  stage  of  the  exeeutioa 
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the  property  in  the  debtor's  goods  is  divested  out  of  the 
debtor,  and  transferred  to  the  judgment  creditor?  Or  when 
an  execution  may  be  considered  as  having  been  executed  2 
Bex  v.  Giles,  8  Price,  293.  The  learned  reporter  has  treated 
the  subject  at  some  length  in  a  note  to  this  case,  ibid.  374^ 
wherein  he  has  collected  the  previous  decisions  and  dicta,  and 
advanced  many  useful  observations  on  the  doctrine  in  general ; 
et  vide  Man.  Exch.  543 ;  and  Swain  v.  Marland,  1  Brod.  & 
Bing.  a70 ;  ante,  1078  a. 

By  the  new  Bankrupt  Act  it  is .  enacted,  that  if  any  bank-  R^^  •r  p^-    . 
nipt  shall  have  granted,  conveyed,  assured,  or  pledged  any  bmUavpi,  w 
real  or  |^crsonal  estate,  or  deposited  any  deeds^   such  grant,  r^J^^'^ 
conveyance,   assurance,  pled^  or  deposit  being  upon  con-  ««»viieM  Se- 
dition or  power  of  redemption  at  a  future  day,  by  payment /or  redemp/tMi. 
of  money  or  otherwise,  the  assignees  may,  before  the  time  of 
the  performance  of  such  condition,  make  tender  or  payment  of 
money,  or  other  performance,  according  to  such  condition,  as 
fully  as  the  bankrupt  might  have  done,  and  after  such  tender* 
payment,  or  performance,  may  sell  and  dispose  of  such  real 
or  pers^md  estate  for  the  benefit  of  the  creditors  as  aforesaid. 
6  Geo.  4.  c.  16.  s.  70.     And  that  if  any  bankrupt,  at  the  time  Good$  im  tk€ 
he  becomes  bankrupt,  shall,  by  the  consent  and  permission  of  der^  or  di*ip«. 
the  true  owner  thereof,  ]&ave  in  his  possession,  order,  or  dis-  '^^^%  JjL 
position  any  goods  or  chattels,  whereof  he  was  reputed  owner,  ^  assigned  fry 
or  whereof  he  had  taken  upon  him  thie  sale,  alteration,  or  shners. 
disposition  as  owner,  the  commissioners  shall  have  power  to 
sell  and  dispose  of  the  same  for  the  benefit  of  the  creditors 
under  the  commission :  Provided,  that  nothing  herein  contained ^  Proviso  far  «•• 
shaU  invalidaie  or  affect  any  transfer  or  assignment  of  any  ^^^^STwdo' 
ship  or  vessel,  or  any  share  thereof  made  as  a  security  for  *  ^^'  *•  ^'  ^^ 
any  debt  or  debts,  either  by  way  of  mortgage  or  assignment, 
duly  registered  according  to  the  provisions  of  an  act  of  par^ 
Uament  made  in  the  fourth  year  of  his  present  majesty,  in- 
tituled, "  An   act  for   the   registering   of  vessels,*'  5  Geo.  4. 
c.  98.  s.  72.    Also,  that  if  any  bankrupt,  being  at  the-  time  in-  Where  bnnk- 
solvent,  shall  (except  upon  the  marriage  of  any  of  his  children,  hmtJiiy^eni^ 
or  for  some  valuable  consideration),  have  conveyed,  assigned,  ^^rf****'""'''' 
i>r  transferred  to  any  of  his  children,  or  any  other  person,  any  missioners  ma^ 
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hereditun&ents,  offices,  fees/annuities,  leases,  goodsi  or  chattels^ 
or  have  delivered  or  inade  over  to  any  such  person  any  biik^ 
bondSj  notesy  or  other  securities^  or  have  transferred  his  debtee 
to  any  other  person  or  persons,  or  into  any  other  person's 
name,  the  commissioners  shall  have  power  to  sell  and  dispose'' 
'  of  the  same  as  aforesaid;  and  every  such  sale  shall  be  valid 

against   the  bankrupt,    and    such  children  and    persons   as 
aforesaid,  and  against  all  persons  claiming  under  him,  ibid. 
ConoeyaiteeB      sec.  73.     It  is  iurther  enacted,  that  all  conveyances  by,  9nd 
Me'^coH^'  ^  contracts  and  other  dealings  and  transactions  by  and  with 
mMsMf  f>fM.   any  bankrupt,  bond  fide  made  and  entered  into  more  than  two 

calendar  months  before  the  date  and  issuing  of  the  commissioir 
against  him,  and  all  executions  and  attachments  against  tfae^ 
lahdd  and  tenements  or  goods  and  chattels  of  such  bankrupt^ 
bond  fide  executed  or  levied  more  than  two  calendar  months 
before  the  issuing  of  such  commission,  shall  be  valid,  notwith- 
standing any  prior  act  of  bankruptcy  by  him  committed ;  pro- 
vided the  person  or  persons  so  dealing  with  such  bankrupt^ 
or  at  whose  suit  or  on  ivhose  account  such  execution  or  at^ 
tachment  shall  have  issued,  had  not  at  the  time  of  such  con- 
veyance, contract,  dealing,  or  transaction,  or  at  the  time  of 
executing  or  levying  such  execution  or  attachment,  notice  of 
&fer»edeM  any  prior  act  of  bankruptcy  by  him  committed :  Provided  also* 
mmUhM.  that  wJ^ere  a  commission  has  been  superseded^  if  any  other 

commission  shall  issue  against  any  person   or  persons  com^ 

prised  in  such  first  commission,  within  two  calendar  months 

next  after  it  shall  have  been  superseded,  no  such  conveyance,  • 

contract,    dealing,   or  transaction,  execution,   or   aitctchmenf, 

shaU  be  valid,  unless  made,  entered  into,  executed,  or  levied- 

more  than  two   calendar  months  before  the  isstdng  the  first 

BonAfide  pay-  commission,  ibid.  sec.  81.     Also,  that  all  payments  really  and 

and  to  bank'     ^^^^  fid^  made,   or  which  shall  hereafter  be  made  by  any 

noUce'^Mf     bankrupt,  or  by  any  person  on  his  behalf,  before  the  date  and 

issuing  of  the  commission  against  such  bankrupt,  to  ai)y  cre- 
ditor of  such  bankrupt  (such  payment  not  being  a  fraudulent 
preference  of  such  creditor),  shall  be  deemed  valid,  notwith^ 
standing  any  prior  act  of  bankruptcy  by  such  bankrupt  com- 
mitted ;  and  all  payments  really  and  bond  fide  made,  or  which 
shall  hereafter  be  made  to  any  bankrupt  before  the  date  and 
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issuing  of  the  commission  agunst  such  bankrupt,   shall  be 

deemed  valid,  notwithstanding  any  prior  act  of  bankruptcy 

by  such  bankrupt  committed;  and  such  creditor  shall  not  be 

liable  to  refund  the  same  to  the  assignees  of  such  bankrupt, 

provided  the  person  so  dealing  with  the  said  bankrupt  had 

not,  at  the  time  of  such  payment  by  or  to  such  bankrupt, 

notice  of  any  act  of  bankruptcy  by  such  bankrupt  committed, 

ibid.  sec.  82.    Also,  that  the  issuing  of  a  commission  shall  be  fVhat  skaU  be 

deemed  notice  of  a  prior  act  of  bankruptcy  (if  an  act  of  bank*  tirn^imL  **^ 

ruptcy  had  been  actuaDy  committed  before  the  issuing, the 

commission),   if  the  abjudication  of  the  person  or  persons 

against  whom  such  commission  has  issued  shall  have  been 

notified  in  the  London  Gazette ^  and  the  person  or  persons  to 

be  affected  by  such  notice  may  reasonably  be  presumed  to 

have  seen  the  same^  ibid.  sec.  83.    Also,  that  no  person,  or  Penont  not  u 

body  corporate,  or  public  company,   having  in  his  or  their  y^  deUwry^f 

possession  or  custody  any  money,  goods,  wares,  merchandizes,  f^^  ^/^^tf 

or  effects  belonging  to  any  bankrupt,  shall  be  endangered  by  kuJaruitUy. 

reason  of  the  payment  or  delivery  thereof  to  the  bankrupt  or 

his  order ;  provided  such  person  or  company  had  not,  at  the 

time  of  such  delivery  or  payment,  notice  that  such  bankrupt 

had  committed  an  act  of  bankruptcy,  ib.  sec.  84.    And  that  B&nA  fide  pw 

no  purchase  from  any  bankrupt  bon&  fide  and  for  valuable  con-  inaderwfit  not 

sideration,  where  the  purchaser  had  notice  at  t/te  time  of  such  '•**««F««'*»» 

purchase^  of  an  act  of  bankrupt  by  such  bankrupt  committed, 

shall  be  impeached  by  reason  thereof,  unless  the  commission 

against  such  bankrupt  shall  have  been  sued  out  within  twelve 

calendar  months  after  such  act  of  bankruptcy,  ib.  sec.  86*    And  TUk9  not  to  U 

that  no  title  to  any  real  or  personal  estate  sold  under  any  com-  ie„  gupertedeiu 

mission,  or  under  any  order  in  bankruptcy,  shall  be  impeached  ^^SJ^^J^^j^ 

by  the  bankrupt,  or  any  person  claiming  under  him,  in  respect  tnoiUA*. 

of  any  defect  in  the  suing  out  of  tfw  commission,  or  in  any  of 

the  proceedings  under  the  same,  unless  the  bankrupt  shall  ftave 

commenced  proceedings  to  supersede  the  said  commission,  and 

duly  prosecuted  the  same,  within  twelve  calendar  months  from 

the  issuing  thereof,  ibid.  sec.  87. 
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Section  XII. 
When  Ejectment  to  be  used, 
mectmeni^  THE  remedy  by  ejectment  is  more  particularly  adapted  to 


the  enforceipeAt  of  that  part  of  the  mortgage  transaction 
specting  the  punctual  and  regular  payment  of  interest,  than  to 
the  redemption  of  the  security.  The  remedies  of  the  mort- 
gagee are  said  to  be  fourfold,  ante,  p.  966,  n.  When  the  in- 
terest becomes  in  arrear,  the  first  step  is  to  procure  a  per- 
ception of  the  rents ;  in  other  words,  to  take  possession  of  the 
property  mortgaged.  If  the  tenants  in  possesion  hold  under 
leases  made  before  the  mortgage,  then  the  mortgagee  cannot 
eject  them,  but  he  may  give  them  notice  of  his  mortgage  and 
distrain  for  the  rents  which  accrue  afterwards,  or  which  may- 
then  be  in  arrear  if  the  arrearage  accrued  for  a  time  sub- 
sequent to  the  date  of  the  mortgage.  After  notice  of  the 
mortgage,  the  tenant  cannot  safely  pay  any  rent  to  the  mort- 
gagor. If  the  lease  be  made  aftier  the  mortgage,  or  if  the 
mortgagor  be  himself  in  possession,  the  usual  course  is  to 
proceed  by  ejectment,  but  this  is  only  necessary  where  the 
mortgagor  is  in  possession  and  refuses  to  attorn,  for  as  to  the 
lessee,  if  he  will  pay  his  rent  to  the  mortgagee  on  notice  of 
the  mortgage,  there  seems  to  be  no  necessity  of  putting  the 
estate  to  the  expence  of  an  ejectment;  but  this  subject  has 
been  discussed  before,  to  which  therefore  it  is  merely  nece9-» 
^ry  to  refer,  see  ante,  vol.  i.  p.  173,  n. 

In  reference  to  the  action  of  ejectment,  it  is  observable,  that 
if  the  defendant  prove  a  tide  out  of  the  lessor,  it  will  be  suffi- 
cient, though  he  have  no  title  in  himself;  but  he  ought  to 
prove  a  subsisting  title  out  of  the  lessor.  Thus  if  he  produce 
an  ancient  leasefor  1000  years,  it  will  not  be  sufficient,  unless 
he  likewise  prove  possession  under  such  lease  within  twenty 
yesirs.  Bull.  N«  F*  110.  But  in  an  action  brought  by  a  se- 
cond mortgagee  against  the  mortgagor,  the  latter  was  not 
allowed  to  give  in  evidence  the  title  of  the  first  mortgagee  in 
bar  of  the  second,  he  being  estopped  from  averring  (contrary 
to  his  own  act)  that  he  had  nothing  in  the  land  when  he  took 
upon  himself  to  convey  by  the  second  mortgage.     Lindsey  v. 


WHEN   BJECTMEMT  TO  BE  USED.  1085/* 

Lin3sei/y  Bull.  N.  P.  1 10  a.  So  a  person  accepting  a  mort- 
gage will  be  prevented  from  questioning  the  title  of  th6  mort- 
gagor. Therefore,  in  ejectment,  where  the  defence  set  tip 
was,  that  the  mortgagor  claimed  under  a  lease  from  the  crown 
for  a  term  which,  by  the  1  Ann.  st.  2.  c.  7,  was  void,  it  was 
not  allowed.  Doe  v.  Abrahams^  1  Stark.  SOS ;  and  see  Blake 
y.  Foster,  8  T.  R.  487.  Wood  v.  Datf,  1  J.  B.  Moore,  389. 
And  the  same  principle,  it  seems,  will  extend  to  the  assignee 
of  a  mortgagee ;  BaruAck  v.  Thompson^  7  T.  R.  488,  where  it 
was  expressly  held,  that  if  B.  claiming  under  A.  let  lands  for 
a  year  to  C.  and  die,  and  A.  afterwards  brings  an  ejectment 
against  C,  C.  cannot  dispute  the  title  of  A.  In  Cordinglee  v. 
England^  '3  Keb.  712,  ante,  vol.  i.  p.  112,  it  was  held,  with  an 
adjomatur,  that  a  mortgagee  is  not  estopped  from  averring, 
that  the  mortgagor  had  no  estate  in  the  land ;  sed  vide  the 
note  (Q)  there,  and  Parker  v.  Manning,  7  T.  R.  537. 

If  the  defendant  in  ejectment  produce  a  mortgage  deed,  Dnmortgfgt 
where  the  interest  has  not  been  paid,  and  the  mortgagee  has  Men/,  wkau 
not  entered,  it  will  not  be  sufficient  to  defeat  the  lessor  who 
claims  under  the  mortgagor,  because  it  will  be  presumed,  that 
the  money  was  paid  at  the  day,  and  consequently  that  it  is  no 
subsisting  title;  but  if  the  defendant  prove  interest  to  have 
been  paid  upon  such  mortgage  after  the  time  of  redemption, 
and  within  twenty  years,  it  will  nonsuit  the  plaintiff,  per 
Holt,  C.  J.  in  Wilson  v.  Witherby,  Bull.  N.  P.  110  a.  Where  [  1086  ] 
there  is  a  mortgage  term  outstanding,  it  will  be  a  bar  to  a 
recovery  in  ejectment  at  law,  even  between  heir  and  devisee 
claiming  subject  to  the  charge.  The  only  remedy  therefore  in 
such  a  case  is  in  a  court  of  equity.  Barnes  v.  Crow,  4  Bro. 
C.  C.  2.  S.  C.  1  Ves.  jun.  486.  In  Farmer  v.  Rogers,  2  Ser^ 
jeant  "Wils.  26,  the  defendant  produced  a  mortgage  for  years 
by  deed  from  the  plaintiff's  ancestor,  upon  which  was  an  in- 
dorsement in  luBc  verba,  "Received  of  Mrs.  M.  O.  500/.  on 
the  within  recited  mortgage,  and  all  interest  due  to  tliis  day; 
and  I  do  hereby  release  to  the  said  M.  O.  and  discharge  the 
mortgaged  premises  from  the  said  term  of  500  years."  On  a 
case  reserved,  the  court  held,  1st.  That  these  words  amounted 
to  a  surrender  of  the  tenn.  2d.  That  such  surrender  might 
be  by  note  in  writing  by  the  statute  of  frauds ;   and  3d.  That 
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a  note  in  writing  was  not  required  to  be  stamped.  But  though 
a  surrender  or  an  assignment  of  a  term  may  be  made  bj  note 
in  writing  without  stamp,  yet  if  it  be  made  by  deed  under  seal, 
it  must  be  stamped ;  Goodright  v.  Gregory,  Loft,  339 ;  et 
▼ide  Doe,  dem.  Batten  v.  Murless,  6  Maul.  &  Selw.  1 10.  And 
by  the  present  stamp  act,  a  stamp  is  required  in. the  former 
case.  It  is  also  observable,  that  after  judgment  in  ejectment, 
the  sheriff  may  deliver  possession,  although  the  defendant  be 
dead,  provided  he  dies  after  and  not  before  the  writ  of  poaseft- 
sion  is  taken  out.     Q.  Bridg.  468. 

Siaimie  empow-      By  the  4  Geo.  2.  c.  28.  s.  2,  it  is  enacted,  that  every  land- 
u  eider  wUhout  ^ord  who,  by  his  lease,  hath  a  right  of  re-entry,  in  case  of 
hii^rnt*i^m»ri'  "^o^-payment  of  rent  when  half  a^year's  rent  is  due,  and   no 
g^eeqfkMe.  sufficient  distress  is  to  be  had,  may  recover  without  any  pre- 
vious demand  of  rent ;  and  a  recovery  so  had  shall  be  binding 
on  all  parties ;  but  it  is  expressly  provided,  that  the  act  shall 
not  extend  to  bar  the  right  of  mortgagees  of  the  lease  who 
are  not  in   possession,  so  as  such  mortgagees  do,  within   six 
calendar  months  after  judgment  had,  and  execution  executed, 
pay  all  arrears  of  rent,  and  all  costs  sustained  by  the  lessor, 
and  perform  all  the  covenants  which  are  reserved  to  be  per- 
formed on  the  part  of  the  lessee.     On  this  statute  it  has  been 
held,  that  the  mortgagee  of  a  lease  has  the  same  title  to  relief 
against  an  ejectment  for  non-payment  of  rent,  and  upon  the 
same  terms,  as  the .  lessee  against  whom  the  recovery  is  had« 
Where  therefore  the  mortgagor  distrained  imder  this  statute, 
and  took  possession,  and  aftierwards  re-demised  for  another 
term  of  fourteen  years,  and  the  second  lessee  entered  and  ex- 
pended the  money  in  improvements,  on  an  affidavit  of  C.  (the 
mortgagee  of  the  first  lessee),  that   he  knew  nothing  of  the 
ejectment  till  after  the  writ  of  possession  was  executed,  the 
court  of  Common  Pleas  made   a  rule  nisi  absolute,  which   on 
a  former  day  it  had  granted,  that  upon  payment  by  the  mort- 
gagee, to  the  lessor,  of  the  rent  in  arrear,  and  costs  of  the 
ejectment  and  of  the  then  appUcation,  the  mortgagee  should 
have  the  premises  given  up  to  him.    DoCy  d.  Whitfield  v.  /toe, 
3  Taunt.  402,  et  vide  ante,  982. 

Same  in  Iff        By  the  8  Geo.  1.  c.  2.  s.  4.  (Irish   stat)  it  is  enacted,  that 
when  any  lease^  for  the   avoiding  of  which  an  ejectment  for 
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lionrpajfident  .of  rent  shall  he  brought^  which  lease»  before 
the  c^tment  brought  ahall  have  b^n  mortgaged,  and  the 
lessee  and  mortgagee,  and  their  respective  assignees,  shall  be 
duly  s^red  with  a  summons  in  the  said  ejectment,  and  the 
proper  affidavit  of  the  said  summons  shall  be  made  and  duly 
filed,  and  the  plidntiff  ^hall  obtain  judgment  and  execution 
in  the  said  ejectment,  then  if  the  said  mortgagee,  or  his  as^ 
6ignee,  shall  not,  within  nine   months  after    such  execution 
executed,  pay  or  tender  unto  the  said  landlord  or  lessor,  the 
said  rent  in  arrear,  and  costs,  to  be  ascertained  in  the  manner 
ther^in  mentioned,  such  mortgagee,  or  his  assignee,  shall  be 
barred  of  all  relief  and  remedy  at  law  or  equity  on  account 
of  the  said  mortgage.    By  the  fifth  section  it  is  provided, 
that  where  the  mortgagee,    or  his  assignee,  shall  not  have 
registered  his  mortgage  within  six  calendar  months  after  its 
perfection,  the  landlord  may  proceed  in  ejectment  and  obtain 
judgment  and  execution  thereon,   although  such  mortgagee, 
or  his  assignee,  be  not  served  with  the  above  siunmons,  in 
such  maimer  as  if  the  mortgagee,  or  assignee,  had  been  duly 
served.     But  it  has,  been    held,   that  a  mortgagee,  or  his 
assignee,  will  be  entitled  to  a  summons  if  notice  of  the  mort- 
gage or  assignment  can  be  proved  on  the  lessor,  although  the 
mortgage  assurance  may  not  have  been  registered  accordmg 
to  the  act.    Biddulph  v.  Si.  Johtiy  2  Sch.  &  Lef.  532,  et  vide 
ante,  vol.  i.  196,  in  notis.     It  has  also  been  held,  on  this  sta* 
tute,    that  though  six  months  may  have  elapsed  since  the 
execution  of  an  ejectment  for  non-payment  of  rent,  a  mort- 
gagee of  the  tenant's  interest,  upon  payment  of  the  writ  in 
arrear  and  costs  to  the  landlord  before  the  expiration  of  nine 
months  after  the  execution,  will  be  entitled  to  be  put  into 
possession.    Barnard  v.  Brovmrigge,  1  Vem.  &  Scriv.  258. 

Where  the  proposed  security  is  a  lease  which  contains  a  Mortgagee  ^ 
condition  that  on  non-payment  of  rent  the  lease  shaH  cease  J^,*****^ 
and  be  void,   as  distinguished  from  a  lease  which  contains  a    [  1087  ] 
proviso  for  re-entry  in  the  like  case^    the  mortgagee  should 
.take  immediate  possession,   so  as  to  be  enabled,  out  of  the 
profits^  to  pay  the  rent  regularly,  and  retain  the  surplus  for 
his  interest,  &c.    A  tenant  to  the  mortgagor,  who  does  not  Tenant  should 
give  him  notice  of  an  ejectment  brought  by  the  mortgagee,  mm. 
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is  not  liable  to  the  penalties  of  the  11  Geo.  2.  c  19.  8.  1& 
(i.  e.  three  years  improved  rent  for  secreting    ejectments), 
because,  as  was  observed  by  the  court,  that  the  act  extends 
only  to  cases  where  ejectments  are  brought  which  are  incon- 
sistent with  the  landlord's  title.    Buckley  v.  Buckley y  1  T.  R, 
647.     Ejectment  for  toll-houses,   &c.    lies  by  the  mortgagee 
of  a  proportion  of  the  tolls  mortgaged,  for  an  advance  there- 
on, though  the  act  directs  that  the  different  mortgagees  shall 
be  creditors  in  equal  degree.  Doe  v.  Booths  2  Bos.  &  Pul.  219, 
et  infra,  vol.  iii.  tit.  Mortgage  of  Tolls.    It  is  merely  necessary 
to  subjoin  the  following  observations  of  Lord  Erskine,    m 
Radcliffe  v.  Warrington,  12  Ves.  334.     "  The  case  of  a  xnort^ 
gage  turns  upon  circumstances  peculiar  to  it.      The  single 
object  of  the  transaction  in  its  original  construction   is   to 
create  a  security  for  money.    The  court,  by  permitting  re- 
demption, does  not  dispense  with  any  thing  for  whicli  either 
party  contracted,  but  gives  effect  to  the  original  object  of  both. 
So,  the  covenant  for  payment  of  rent  is  inserted,  in  order  to 
give  security  to  a  party  demising  his  estate  for  a  term.     He 
brings  an  ejectment,  which  is  used  as  a  spur,  and  the  true 
object  of  the  contract  is  obtained,    either  under  the  statute 
4  Geo.  2.  c.  28. ;  or,  if  the  case  is   not  within  the    statute, 
this  court  gives  relief  in  cases  that  appear  fit  for  it." 


Section  XIII. 
Of  the  Doctrine  of  Election. 


St^emeni  of  THE  question  of  election  cannot  affect  the  mortgagee,  for, 
af>pUes  to  moru  ^  between  him  and  the  mortgagor,  the  very  act  of  making 
^v**'  the  mortgage  is  an  exertion  of  ownership  which  demonstrates 

the  mortgagor's  election  to  take  the  thing  pledged,  but  it  does 
Qot  conclude  him  with  reference  to  other  persons.  Where  a 
party,  bound  to  elect  between  two  fimds,  having  mortgaged  one, 
elects  to  take  the  other,  tiie  former  must  be  taken  subject  to 
the  mortgage,  but  shall  be  reimbursed  by  the  latter ;  as  where 
an  heir  at  law,  who  was  bound  to  elect  whether  he  would  take 
a  copyhold  estate  not  surrendered  to  the  use  of  the  will,  or 
an  annuity  bequeathed  to  him  by  the  will,  he  having,  under  the 
supposition  that  he  w^  entitled  to  both,  procured  himself  to 
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be  admitted  to  the  copyhold  estate,  and  mortgaged  the  same 
for  700/. — in  si^h  case,  where  he  elected  to  take  the  annuity 
in  preference  to  the  estate,  it  was  held,  that  the  devisee  taking 
the  estate,  must  take  it  suhject  to  the  mortgage,  but  that  he 
was  entitled  to  apply  to  the  court  for  satisfaction  out  of  the 
annuity  to  the  extent  of  the  mortgage*    Rumbold  v.  Rumboldf 
SVes*  65.     So,  where  a  testator  having  a  debt  secured  on 
lands,  gave  the  mortgage  money  to  the  mortgagor,  and  de. 
sired  him  to  give  a  reversionary  interest  therein  to  a  third 
person  for  life,  and  the  mortgagor  sold  the  estate,  it  was  de- 
termined, that  he  should  bring  the  mortgage  money  into  court, 
for  the  use  of  the  devisee,  subject  to  tlie  life  estate.   Lewis  v. 
King,  2  Bro.  C.  C.  600.     If  a  man  has  subjected  his  estate 
to  special  limitations  or  incumbrances,  and  by  his  will  makes 
a  new  disposition  of  his  property,  discharged  of  the  incum* 
brances,  or  other  different  limitations,  if  the  incumbrancers 
derive  other  interests  under  the  will,  they  must  not  disappoint 
it,  but  must  permit  the  estate  to  go  in  the  new  channel,  and 
as  free  from  incumbrances  as  the  testator  intended.     If  there- 
fore a  mortgagor  bequeaths  to  his  mortgagee  a  legacy  or  any 
other  benefit,  and  devises  away  the  estate  in  mortgage,  free 
from  all  incumbrances,    in  express  words,  or  it  can  be  col- 
lected by  a  fait  interpretation,  that  the  testator  intended  the 
estate  to  go  to  the  devisee  discharged  of  the  mortgage  and    [  1088  1 
free  from  incumbrances,  the  mortgagee,  if  he  takes  the  legacy, 
must  release  his  incumbrance.    Blake  v.  Bunhuryy  1  Yes.  jun, 
523.     But  general  words  are  not  alone  sufficient  to  pass  an 
estate  free  from  inciunbrances.     Ibid,  et  vide  further,  French 
\.  Davis,  2  Yes.  jun.  581;  and  generally,  1  Swan.  Rep.  381, 
in  notis. 

Section  XIY. 

Of  the  Merger  of  Charges. 

A  PERSON,  having  a  mortgage  or  equitable  lien  on  an  General  ruU 
estate  for  die  payment  of  a  sum  of  money,  and  afterwards  ^  Ikarges. 
.  becoming  entitled  to  the  estate  itself,  either  for  hfe  or  in  tail, 
is  not,  by  the  mere  accession  of  the  estate  for  life,  or  in  tail, 
deprived  of  the  benefit  of  his  mortgage  or  Hen ;  for  he  has  a 
partial  interest  in  the  estate^  and  an  absolute  right  to  the  mo- 
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ney ;  and  there  is  no  ground  in  equity  to  exonerate  me  ^talr 
in  favor  of  the  persons  in  remainder,  or  of  the  iesiie  in  taO, 
to  the  prejudice  of  the  personal  representatives  of  the  taMOt 
fbr  life,  or  in  tail  Ihihe  of  Chandos  v.  Talbot,  9  F.Wms.  60(. 
15Vm.  Abw  S69j  pL  4.     Wyndham  v.  Egremotd,    Amb.  758. 
But  where  a  person  is  absolutely  entitled  to  a  sum  of  money 
charged  on  an  estate,  and  afterwards  becomes  entitled  to  tiie 
fee-simple  thereof,   the  court    of   Chancery,    in  most  caaes^ 
consolidates    the  rights    by  extinguishing  the   mortgage    or 
equitable  lien.     Thus,   where  A.   devised  cei*tain    premiaes 
(subject  to  a  mortgage  of  S500/.)  to  his  three  daughters,  to 
be  divided  equally;   one  died,  and  the  mortgagee  bequeathed 
to  the  two  survivors  all  the  money  due  on  the  mortgage  and 
the  interest,  so  that  it  did  not  altogether  exceed  4O0O/.,  and 
if  it  did  not  amount  to 4000/.,  then  to  be  made  up;  and  tlie 
other  daughter  died  leaving  ^all  her  real  and  personal  estate 
to  her  surviving  sister,  it  was  decided  that  the  charge  merged 
in  the  inheritance.    Price  v.  Qibson,  2  Eden,  115.     This  role, 
however,  has  two  exceptions ;  the  first  in  favor  of  creditors, 
{Norfolk  V.  Gifford,  2Vem.  208.  Compton  v.  Oxendon,  2  Ves. 
j'un.  261 ;)  and  the  second  in  favor  of  infants,  where  a  person, 
becoming  entitled  to  the  charge  and  the  estate,  dies  during 
his  minority^  having  by  will  disposed  of  the  charge.     CAesier 
y.Willes,  Amb.  246.  Powel  y.  Morgan,  2  Vem.  90.   Thomas  v. 
Keymissj   2  Vern.  348.     Donisthorp  v.  Porter,   2  Eden,    IGSL 
S.  C  Amb.  600.     Even  in  the  case  of  infancy,  it  seems  neces- 
sary, in  order   to  keep  the  charge  on  foot,   that  the  in&nt 
should  manifest  an    intention    that    the  charge  should    not 
iherge.     See  Powel  v.  Morgan,  Thomas  v.  Keymiss,  and  Ches- 
ier  Y.Willis,  supra.     When  a  man  marries  an  infant,*  who  is 
entitled  to  the  fee-simple  of  an  estate  as  also  to  a  sum  of 
money  charged  on  the  same  in  the  event  of  her  marriage,   it 
should  seem,    that  the   charge  will  not  m^rge  to  the  pre- 
judice of  the  husband.     Stevens  v.  Bateman,  1  Bro.  C.  C.  22. 
In  the  case  of  lunacy,  there  is  no  equity  in  favor  of  the  per- 
sonal representatives  of  the  lunatic  against  the  heir,  to  have 
a  charge  of  this  kind  raised.     Compton  v.  Oxendon,  supra. 

Latest  general  ''  The  doctrine    under  consideraticm    has  been  further  ex- 
mergeeiuage^if  V^^^^^  by  the  late  case  oi  Forbes  v.  Mcffatt,  l8Ves.884,  by 
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Irhich  it  appears  th^t  a  mere  entry  on  tlje  land,  or  tea  act  '^f***  6«  tmsr 
which  savors  of  ownership,  will  not  be  sufneient  to  shew  vantage  in  cm^ 
that  the  party  meant  the  charge  to  merge.  The  question,  in  '*"*^ 
the  absence  of  an  express  declaration,  will  be,  whether  it  be 
more  for  his  benefit  that  the  charge  should  merge  than  that 
it  should  subsist.  As  for  example,  if  there  are  subsequent 
incumbrancers  whose  liens  would  acquire  priority  by  a  merger 
of  the  previous  charge,  it  will  be  thence  inferred,  that  the 
owner  could  not  intend  to  divest  himself  of  his  priority  over 
the  subsequent  incumbrancers,  and  therefore  that  the  charge 
shall  subsist,  separate  from  the  estate,  for  his  benefit.  Sir 
William  Grant's  words  on  this,  are,  '^  It  is  very  clear  that  a 
person  becoming  entitled  to  an  estate  subject  to  a  charge  for  [  1089  ] 
his  own  benefit,  may,  if  he  choose,  at  once  take  the  estatet 
and  keep  up  the  charge.  Upon  this  subject,  a  court  of  equity 
is  not  guided  by  the  rules  of  law.  It  will  sometimes  bc<kl  a 
charge  extinguished,  where  it  would  subsist  at  law,  and  some^ 
times  preserve  it,  where  at  law  it  would  be  merged.  The 
question  is,  upon  the  intention,  actual  or  presumed*  of  the 
person  in  whom  the  interests  are  united.  In  most  instances  it 
is,  trith  referepce  to  the  psLVty  himself,  of  no  sort  of  use  to 
have  a  charge  on  his  own  estate,  and  where  that  is  the  ease, 
it  will  be  held  to  sink,  unless  something  shall  have  been  done 
to  keep  it  on  foot.  But  the  owner  of  a  charge  is  notj  as  a 
condition  of  keeping  it  up,  called  upon  to  repudiate  the  estate* 
The  election  he  has  to  make  is,  not  whether  he  will  take  the 
estate  or  the  charge,  but  whether,  taking  the  estate,  he  means 
the  charge  to  sink  into  it,  or  to  continue  distinct  from  it* 
Where  no  intention  is  expressed,  or  the  party  is  incapable  of 
expressing  any,  I  apprehend  the  court  considers  what  is  most 
advantageous  to  him.  Upon  that  principle  it  was  held,  in  At  if  U  afML 
Thomas  v.  Keymiss,  that  it  was  much  more  beneficial  to  the  t^iy  ^u- 
infant  that  [the  estate]  should  continue  personal  property,  be-?  J^*/^*"^  "*' 
cause  an  infant  had  the  use  and  disposition  of  that  before 
twenty-one,  but  he  could  have  no  disposable  interest  in  a  real 
estate  till  that  age.  There  is  a  case  of  Gwillim  v.  Holland, 
referred  to  in  SVes.  jun.  261.  264,  where  Mrs.  Holland  had  a 
charge  upon  an  estate  which  she  took  by  devise  from  her  bro- 
ther :  he  had  made  a  mortgage  on  it :  the  counsel  said,  Lord 
Hardwicke  thought  that  was  no  merger,  because  it  was  more 
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Or  presenie  prU  heneRcial  for  her  to  take  it  aa  a  charge.  Lord  Rosslyn  said, 
S;i^LZ:!^^.    the  intervening  incumbrance  prevented  the  merger,  and  it  was 

more  beneficial  for  the  person  entitled  to  the  charge  to  let  the 
'^  estate  stand  with  the  incumbrance  upon  it,  than  to  take  it 

discharged  of  the  incumbrance^   and  give  a  priority  to   the 

secqnd  incumbrancer.^     18  Yes.  384.  389 ;  et  vide  ante,  vol.  L 

p.  368,  in  notis. 

JceeUnUi«%  rf      It  has  been  thought  that  if  there  are  two  mortgagees^  and 

the  first,  in  point  of  charge,  purchases  the  inheritance,  he  lets 
in  the  other  on  the  estate  discharged  of  the  prior  mortgage. 
Sugd.  Vend.  &  Pur.  352,  n.  4th  edition.  But  this  opinion  is 
not  only  contrary  to  the  principle  of  Kennedy  v.  Haly^  1  Scfa. 
&  Lef.  355,  but  is  in  direct  opposition  to  the  third  point  in 
Mocatta  v.  Murgatroyd,  1  P.  Wms.  395,  wherein  it  was  laid 
down,  that  if  a  first  mortgagee  takes  a  release  of  the  equity 
of  redemption,  this  does  not  oblige  him  to  pay  the  interme- 
diate mortgages,  provided  he  will  waive  the  release  made  to 
him  of  the  equity. 

From  a  late  case  it  may  be  inferred,  that  a  first  mortgagee  buy- 
ing the  equity  of  redemption,  and  taking  a  conveyance  thereof 
to  himself  in  fee,  or  selling  his  mortgage  to  the  person  entitled 
to  the  equity  of  redemption,  and  assigning  it  directly  to  him, 
so  that  the  debt  and  estate  must  necessarily  merge,  except  aa 
to  the  intermediate  incumbrance,  will  let  in  that  secondary 
charge  as  the  primary  inciunbrance  on  the  estate.  The  only 
way  to  prevent  this  is,  by  assigning  the  mortgage,  or  taking  a 
conveyance  of  the  equity  of  redemption  to  qt  in  the  name  of 
a  trustee ;  and  even  then  if  the  purchasing  party  have  at  the 
time  actual  or  constructive  notice  of  the  intermediate  charge, 
the  interposition  of  a  trustee  will  not  prevent  the  acceleration 
of  the  secondary  charge  in  equity,  whatever  it  may  do  at 
law.     Parry  v.  WrigJU^  1  Sim.  &  Stu.  369, 


Portion  die$ 
with  infant 
portionwry. 


Where  there  is  a  charge  upon  lands,  to  be  raised  and  paid 
at  a  certain  fiiture  period,  and  the  person  entitled  to  the  charge 
dies  before  the  time  arrives,  the  money  will  not  be  raiseable  at 
all,  but  will  sink  into  the  land.  Potdet  y.Potdet,  lVem.:d04. 
Duke  of  Chandos  v.  Talbot,  2  P.  Wms.  600.  612.     Ehoin  v. 
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^^X  8  Ves.  547.  Jennings  v.  IrOoA:^,  2  P.  Wins.  276.  JSayJ^y 
V.  J^iop,  9  Ves.  6.  Bud.  Co.  Litt.  837,  a.  n.  (1).  Butl.  Fearne, 
^55$  n.  ,6th  edition. 

If  a  vtiortgage  be  made  by  demise  for  500  year^,  and  the  Reiea»e  de- 
nwrjtg^ee,  d^^igrfUig  that  the  mortgagor  should  release  to  him  Md^eJ^i 
iw  eqmpy  of  redempiion  to  make  the  term  absolute,  obtain  ^  ^^^  estate. 
Te^es^  from  the  mortgagor,  whereby  he  releiiyes  all  Us  nght, 
title,  aqd  interest,  in  the  land,   such  release  wiU  extinguish 
th^  term  for  years,  and  turn  it  into  an  estate,  for  life ;  for  no  • 
astute  being  expressed,  it  will  be  intended  an  estate  for  life 
only.    Anon*  I  Freem.  474,  pL  650. 

Section  XV. 


Practical  Observations  in  preparing  Mortgages* 


« » 


THAT  the  security  be  ample  and  the  title  good,  are  the  Attorney  re- 
jprimary  and  indeed  principal  objects  in  every  mortgage  transac-  25'7tt/r.  ^ 
,tion.  The  amplitude  of  the  security  falls  more  within  the  pro- 
vince of  the  client  than  the  attorney,  but,  for  the  soundness  of 
the  title  the  attorney  is  responsible,  that  is,  he  must  use  due 
diligence  in  investigating  every  part  of  it.  If  a  will  be  ab- 
stracted, omitting  a  condition,  he  will  be  answerable  for  the 
consequences  of  not  detecting  the  omission,  so  that  if  the  con- 
dition be  broken  and  the  security  be  thereby  rendered  invalid, 
the  attorney  will  be  accountable  to  the  mortgagee  for  the  loss. 
In  like  manner,  if  a  recent  instruiuent  of  bargain  and  sale, 
which  is  stated  on  the  abstract  to  have  been  duly  enrolled,  be 
by  some  mistake  not  so  perfected,  it  rests  with  the  attorney  to 
make  good  any  loss  which  his  laches  in  neglecting  to  look  to 
the  validity  of  the  instrument  may  occasion. 

But  if,  as  in  a  case  which  lately  came  under  the  cognizance  Hi*  duly  in 
pf  the  editor,  a  deed  contains  a  covenant  to  levy  a  fine,  and  ^tr^t. 
the  chirograph,  or,  as  they  are  commonly  called,  the  inden- 
tures of  fine  are  forged  (a  thing  easily  accomplished),  the  at- 
torney, it  is  presumed,  will  not  be  answerable  for  omitting  to 
obtain  an  official  extract  of  payment  of  the  king's  silver,  par- 
ticularly if  the  fine  be  of  some  years  standing.    These  instances 
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are  adduced  to  shew  what  kind  of  diligence  the  attorney  shoufi 
use^  and  for  what  species  of  neglect  he  will  be  answerable ; 
he  will  be  deemed  cognizant  of  the  true  operation  of  everj 
document  abstracted,  and  of  all  equities,  however  doubtfiil  or 
obscure ;  that  is,  he  will  be  answerable  for  any  defect  which  he 
may  pass  over.  It  is  not  to  be  supposed  that  any  man,  whe- 
ther attorney,  counsel,  or  even  judge,  can  be  acquainted 
with  all  law,  {2  Carr.  &  Fay.  116) ;  but  if  there  be  reasonable 
ground  of  doubt,  and  the  attorney,  on  his  own  authority, 
treats  the  title  as  clear,  he  iHU  be  bound  to  make  good  any 
loss  which  may  ensue  on  his  careless  or  obtuse  perusal  of  the 
abstract.  The  authenticity  of  the  abstract  is  peculiarly  within 
his  province,  and  the  most  voluminous  deeds  must  be  tho- 
roughly perused  and  apprehended  by  him.  He  can  neither 
plead  a  misconception  of  the  law  nor  ignorance  as  to  facts,  if 
with  reasonable  diUgence  he  might  have  been  well  informed.. 

The  duty  of  carefully  comparing  the  abstract  with  the  title- 
deeds  he  cannot  by  any  possibility  evade,  except  by  express 
contract  with  his  client.  But  the  burthen  of  applying  the 
immense  body  of  property  law  to  the  exigencies  of  the  case, 
he  may  throw  on  his  counsel.  If,  after  he  has  minutely  at- 
tended to  the  examination  of  the  abstract,  he  lays*  it  before 
counsel  of  the  degree  of  a  barrister,  and  that  counsel  mis- 
fakes  the  operation  of  a  deed,  or  forgets  to  apply  appropriate 
law  and  approves  the  title,  the  attorney  will  be  exonerated  from 
making  good  any  loss  which  may  follow ;  he  has  done  his  duty 
as  a  prudent  person,  and  the  client  cannot  require  more ;  yet,  if 
any  prominent  blunder  be  apparent,  it  is  assumed  a  jury  would 
tax  the  attorney  with  want  of  common  diligence  in  foiling  to 
observe  a  very  palpable  mistake.  So,  if  he  lay  the  abstract 
before  a  counsel  who  professes  to  practise  in  a  totally  different 
department  of  the  law,  one  in  fai^  who  professes  to  take  briefi 
and  not  abstracts.  These  cases,  however,  must  for  the  most 
part  rest  on  the  evidence  of  their  own  particular  merits ;  but 
one  thing  is  certain,  that  a  jury  will  require  the  attorney  to  shew 
that  he  has  managed  the  transaction  with  becoming  prudence^ 

Caife  in  tcbUh       Tn  a  case  which   lately  occurred  at  Wam'ick,  an  attorney 
aud^wUiTuss  ^^^^  upon  himself  to  approve  of  the  title,  except  in  one  par- 
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tlbdbrpoiBt^  whieh  he  resolved  into  the  shape  of  a  case,,  snd  oeauhned  by 

hit  MtMpprf  • 

took.  Bfr.^  Preston's  opniion  upon  it  It  turned  out  that  the  kinsum. 
ease  was  inefficiently  drawn»  and  the  evidence  of  Mr.  Preston 
was,  that  he  should  have  given  a  very  difitvent  opinion^  if  he 
had  heen  furnished  with  the  whole  abstract.  It  is  scarcely, 
necessary  to  add,  that  the  verdict  of  a  jury  was  against  the 
attorney ;  who,  consequently,  was  bound  to  make  good  the 
money  which  he  had  advised  his  client  to  lay  out  in  the  pur- 
chase of  an  estate  to  which  the  vendor  could  not  make  a  suf- 
ficient  tide.  The  court  said,  that  although  it  might  not  .be 
part  of  the  duty  of  an  attorney  to  know  the  [full]  legal  opera- 
tion of  conveyances,  yet  it  was  his  duty  to  take  care  not  to 
draw  wroiig  conclusions  from  the  deeds  laid  before  him,  but 
to  state  the  deeds  to  the  counsel  whom  he  consults,  or  he  must 
draw  conclusions  at  his  periL  Ireson  v.  Pearson^  3  Bam.  &  ^ 
Cress.  799. 

In  another  case  an  action  was  brought  against  the  executrix  ^^  ^^  **\ 
of  an  attorney  under  the  following  circumstances : — The  plaintiff  witty  and  not  h€ 
ajq>Iied  to  by  a  Mr.  Freshfield,  to  make  him  an  advance  „^^  extract 


of  money  upon  the  security  of  a  legacy  under  the  will  of  a  -^^  *'* 
relation,  by  way  of  assignment,  employed  the  testator,  an  at- 
torney, to  prepare  the  deed,  which  he  did,  and  the  money  was 
advanced.  It  turned  out  that  the  bequest  in  the  will  was 
qualified  by  a  condition,  that  if  any  legatee  should  V  assign 
hit  legacy*'  or  should  in  any  manner  conduct  himself  in  refer- 
ence to  the  will  '^  so  as  to  give  trouble  to  the  trustees,"  his 
legacy  should  become  absolutely  void.  The  assignment  led  to^ 
a  suit  in  equity,  which  terminated  in  a  decree  declaring  the 
legacy  void,  and  the  security  becoming  unavailable,  thepkintiff 
sought  in  the  present  action  to  recover  the  damages  thereby 
sustained.  A  letter  from  the  testator  to  the  plaintiff  was  ad- 
mitted*  in  which  he  adverted  to  some  doubts  which  had  been 
raised  as  to  the.  validity  of  the  legacy,  but  added,  that,  he 
thought  the  objection  must  fail,  as  the  assignment  was  not 
calculated  **  to  give  any  trouble  to  the  trustees."  To  prove 
direct  instructions  to  the  testator  to  examine  the  will,  a  witness 
was  called,  who  stated  that  she  accompanied  the  plaintiff  to 
Mr.  Tucker's,  and  heard  the  former  request  the  latter  to  pre- 
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paw  tho  csflignnieiit^  and  to  go  to  Dodaii*  ConntMHia  fiod 
cxaxnine  die  will,  at  the  same  time  warning  him  to  pay  bo 
regard  to  any  thing  Mr*  Freshfield  might  say ;  and  th«t  at  a 
subseqaent  interview,  Mr.  Tudcer  said  to  her,  he  waa  afraid 
Mr.Wikoti  would  lose  his  money,  adding,  '^  if  he  does  not,  I 
shall/'^For  the  defendant,  the  testator^s  dbrk  wasoaHed,  who 
was  piesent  at  the  time  the  supposed  instructions  were  given^ 
and  negatived  any  mention  of  Doctors*  Commons  being  wide 
The  pliuntifi*  merely  gave  orders  for  the  aasignment,  ^tddingt 
lliat  he  knew  the  security  was  good,  as  be  had  inquired  of  the 
trustees;  and  upon  this  evidence  it  was  contended,  that  the 
plaintiff*s  own  conduct  was  such  as  to  hill  the  testator's  vigilasce 
to  sleep,  and  to  exonerate  him  fnNn  tboae  precautianawfaidi 
it  would  otherwise  have  been  his  duty  to  take,  and  conse- 
^       quently,  diat  the  plaintiff  could  not  recover. 

Abbott,  C.  J. — It  appears  in  this  case,  that  an  extract  from 
the  will,  cohtaming  the  legacy 'to  Freshfield,  was  fiicnisbed  by 
the  plaintil^  to  the  testator,  and  no  more,  and  tibe  complwiit 
against  him  is,  that  he  rested  satisfied  witfi  iikst  extract,  and 
did  not  examine  all  the  will,  as  it  is  contended  bo  cmgfat  to 
have  done.  In  point  of  law  it  was  deaily  his  duly,  as  the  at- 
torney empkyed  Ijy  the  plaintiff,  to  examine  the  whole  of  the 
win,  unless  any  thing  was  said  or  done  by  bis  employer,  whicrh 
coiild  fidflyakid  reas[onabiy  lead  him  to  think  diat  such  a 
preoautibn  was  unnecessary.  If  the  plaintiff  really  charged 
him  to  examine  the  w31,  then  he  was  ^deaiiy  gisdty  of  th« 
negligence  imputed  to  him  by  omitting  to  do  so ;  if,  on  daa 
contrary,  the  pkaitiff  told  him,  diat  be  knew  the  will  waa 
sufficient  and  dbe  security  good,  his  caution  nnght  perhaps  be 
not  unnaturaUy  luBed  to  sleep,  and  his  liabUity  in  consequenoe 
removed.  Upon  this  point  diere  is  contradictory  evidience ; 
but  there  are  other  important  facts  uncontradicted,  namelyy 
that  Mr.  Tucker,  on  one  occasion,  when  speaking  of  the 
transaction,  said,  **  if  Wilscn  don't  lose  the  money,  I  skall,* 
and  that  in  his  letter  to  the  plaintiff  he  betrays  boA  a  con- 
sciousness of  neglect,  and  a  deahre  to  avoid  the  -consequencea 
of  it,  by  mi^epresenting  the  import  of  the  disqualifying^ 
clause  in  the  will.     It  is  peculiarly  for  a  jury  to  decide  upon 
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moh  ftvidencty  bul;  there  should,  I  ibUk,  be  atrong  facts  to 

absolve  ati  attomey  i^om  those  duties  and  liabiHdes  which  the  ' 

law  imposes  on  hhli»  and  die  benefit  of  which  it  is  the  Tery 

object  of  his  employer  to  secure,     liie  jury  found  for  the 

plaintiff:     WUson  v.  Tucker,  1  Dow.  &f  Ry.  N.  P.  C.  80. 

In  examining  a  title  for  a  mortgagee  much  stricter  proof  WM  khd  tt 
is  in    many  particulars  requisite,    than  in  investigating  -an  gagee  ri(fldret» 
abstract  (br  a  purchaser.      For  a  mortgagee  the  title  murt 
be  as  free  from  suspicion  as  Caesar's  wife,  but  a  tide  open  to 
suspicion  merely,  in  which  there  is  no  actual  flaW)  may,  unlest 
the    presumptions  of  impurity  are  very  violent,  fas  enforced 
even  on  an  unwOfing  purchaser,  yet  there  are  titles  which  a 
mortgagee  may  safely  accept,   and  a  purdba^er  fiurly  refiiae. 
A  mortgagee  does  not  take  a  conveyance  of  die  land  with  a 
view  to  occupation ;  he  considers  the  land  merely  as  a  jdedge « 
for  his  money.    Tliis  gives  rise  to  a  different  mode  of  treatiiig 
the  abstract  of  title ;    on  this  account,  many  points  may  be 
conceded  on  inspecting  the  tide  for  a  mortgagee,  which  could 
not  be  dispensed  with  in  perusing  it  Sot  a  purchaser.    ,A  mort^ 
gagee  looks  to  the  land  not  as  land  but  as  a  security  for  his 
money.  Viewing  the  money  as  hb,  and  not  the  land,  he  wants 
such  a  title  as  may  be  converted  into  money  on  the  shortest 
possiUe  notice,«-*a  title  which  is  strictly  mcurketable.    A  pur- 
chaser  however  looks  to  the  possession  and  occupation  of  the 
land,  and  a  safe  holding  tide  is  in  many  cases  all  that  he  derires. 
Thus,  if  allotments  are  made  under  an  inclosure  act  generally,      ^  . . 
in  respect  of  two  fitrms  held  under  diflbrent  tides,  a  mortgagee  .  /#^|>fijV 
may  advance  money  on  one  &rm  and  /»i^  of  die  allotments,  '       ^^        .   ; 
if  the  securily  foe  ample ;  for  the  expence  of  dividing  the  albt-|'      *  '  ^^''  • 
tnents  will  faQ  on  the  mortgagor;   not  so  with  a  purchaser^!,     '^ftf^\   v 
who  may  require  that  the  allotments  be  apportioned  by  legal   ^         '^ 
means  at  the  vendor's  expence,  since  odierwise  the  costs  of 
division  may,  on  a  future  sale,  fall  on  him.    So,  many  ob* 
aervations'  may  arise  on  an  abstract  for  the  consideration  of 
a  purchaser  on  account  of  want  of  evidence  of  the  title  to 
lands  received  in  exchange,  which  may  not  be  of  any  great  im- 
portance to  a  mcMTtgagee,  unless  the  exchanged  lands  are  €^ 
seatial  tobfesecurity« 
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<  With  reference  to  the  value  of  the  estate,  thai  is  'a  sutgeet 
which  more  immediately  falls  within  the  province  of  the  dientj 
and  the  attorney  should  always  invite  his  at'  tion  to  it.  It  b  not 
tuiusual,  where  the  client  c&nnot  be  supposed  to  be  cognisaiit 
with  the  value  of  the  property  proposed  to  be  mortg^ged^  to 
call  in  the  assistance  of  a  surveyorj  the  expence  of  whoae 
attendance  should  in  fairness  faQ  on  the  mortgagee*  but  by 
stipulation  it  is  notunfrequentiy  thrown  on  the  aHortgagor.  As 
between  perfect  strangers  it  is  not  considered  unfiEur  for  the 
mortgagee  to  say  to  the  borrowerj  '^  you  must  satisfy  my  at- 
torney and  surveyor  that  the  title  is  good  and  the  security 
ample>  but  if  you  should  fail  to  do  so,  you  must  pay  their 
charges.**  Without  a  stipulation  to  this  effect,  the  mortgagee 
must  pay  his  own  attimiey  and  surveyor  if  the  treaty  goes  oSL 
The  rule  is  not  to  advance  more  money  on  the  estate  than  to 
the  iamount  of  two*thirds  of  its  value.  And  if  the  property 
consist  of  houses,  some  deduction  in  the  estimate  should  •  be 
made  for  the  laches  of  tenants,  the  non-occupation  of  the 
premises,  and  other  contingencies  to  which  that  spedes  of 
property  is  inevitably  incident. 


Ji^*'t 


Proewmiimh  On  the  subject  of  procuration-money  the  following  case  on 
T^the'iJIZa  ^^^  subject  lately  occupied  the  attention  of  the  Court  of 
ihat  can  be  re-  Clommon  Pleas :— The  defendant  being  entitied  to  the  advow^- 

«on   of  Bulvan,  in  Essex,   and  being  also  incumbent,   wte 
.desirous  of  disposing  of  the  advowson,  subject  to  his  own  in- 
^         M     MS  ^       cumbancy.     For  this  purpose,  he  employed  the  plaintiflb  to 
S|l(«  wIMKi^'-  J  sell  it.    The  plaintiffs  having  Ailed  in  their  attempts  to  sell* 
"It  J  j  M    ~I   applied  to  an  attorney,  by  negociation  with  whom  a  loan  of 
^  •^  #^^  •      I  4S00/.  was  ultimately  effected,  but  without  any  furtiier  inter- 
%  ^liMv*  J  ierence  on  the  part  of  the  plaintiffs.  The  pkintiffi  now  brought 
^  an  action  against  the  defendant  to  recover  105/.,  being  a  com- 

mission of  S|  pier  eeni,  for  procuring  for  tiie  defendant  the 
loan  of  4S0O/.  on  mortgage  of  the  said  advowson.  In  suppoirt 
'  of  their  claim  to  the  commission,  they  produced  before  the 
secondary  several  letters  from  the  defendant  to  them,  in  one  of 
•which  the  defendant  stated,  that  he  certainly  would  not  object 
to  the  plaintiffs'  terms  of  2|  per  cent,  if  they  would  fimsh  the 
business  speedily.  On  behalf  of  the  defepdAQt  it  wns  objected 
that  the  demand  of  2hp€r  cent,  was  illegal,  under  the  statutes 
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of  usury/  l^Car^S.  c.  IS.  8.8,  and  12  Aniie,  stat  2.c.  16. 8.% 
whioh  limit  the  commission  upon ,  the  procuration :  of  loans  to 
&•  per  cent.  The  jury  returned  a  verdict  for  thj^  defendant 
damages.  10^..10#;;  to  set  aside.whichi  a  rule  nisi  had  been 
.obtained;  cause  was  now.  shesm,.  but,  , 

By  the  Court : — ^The  plaintiffs  were  applied  to  by  the  defen- 
dant to  procure  the  sale  of  an  estate,  or  an  advance  of  money 
upon  it  The  sale  was  not  accomplished,  but  the  plaintiffs  en- 
deavoured to  procure  a  loan ;  they  say  they  went  to  an  attorney 
for  that  purpose,  ^d  for  that  they  make  their  charge:  it  is 
clear,  therefore,  that  they  did  assist  in  procuring  the  loan. 
For  this  service  can  they  charge  2i  per  cent.^  or  are  they  con- 
fined to  5s.  ?  We  need  not  say,  whether  or  not  they  have  been 
guilty  of  a  punishable  offence,  but  the  transaction  in  which  they 
have  engaged  is  clearly  within  the  policy  of  the  act,  and  it 
would  be  contrary  to  its  provision  to  allow  more  than  5s.  per 
ceni,  for  the  plaintiffs'  services.  The  object  of  the  act  was,  to 
protect  persons  in  distress  against  the  extortionate  exaction  to 
which  they  might  otherwise  be  exposed  in  the  attempt  to  pro- 
cure money  for  their  exigencies.  After  providing  that  no  more 
than  a  certain  rate  of  interest  shall  be  taken  upon  loans,  it 
goes  on  to  enact, '.that  ^^  all  and  every  scrivener  and  scri- 
veners, broker  and  brokers,  solicitor  and  solicitors,  driver 
and  drivers  of  bargains,*'  (the  plaintiffs  are  drivers  of  bargains ; 
they  do  not  indeed,  drive  the  nail  to  the  head,  but  they  find 
out  a  person  who  undertakes  the  work,  and  they  allow  it  to 
be  driven ;  they  assist  in  driving ;  and  if  they  assist,  they  are 
drivers;)  '^who  shall  take  for  soUciting,  driving,  or  procur- 
ing the  loan  or  forbearance  of  any  sum  of  money  over  and 
above  the  rate  or  value  of  5s.  for  the  loan  of  100/.  shall 
forfeit  for  every  such  offence,  20/.  with  costs  of  suit,  and  suffer 
imprisonment  for  half  a  year."  Have  they  not  solicited  ?  Have 
they  not  procured  the  money?  If  they  had  obtained  the 
whole,  they  could  only  have  charged  5s.  per  cetd.j  and  it 
would  be  absurd  to  allow  them  to  charge  more  for  obtaining 
less  than  the  whole.  It  is  of  importance  that  improvident 
persons  should  be  protected,  and  not  be  allowed  to  surrender 
to  those  harpies  who  pray  on  the  unwary,  the  money  which 
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belongs  to  tfaei?  batiA  fide  creditors.  It  should  be  My  tuidef« 
stoodj  that  persons  engaged  in  these  transactions,  afe  not  otdy 
liable  to  losetheir  thargea,  but  to  pay  a  fine  of  SO/.,  and  smfief 
imprisonment  for  half  3  year.  Kul^  discharged.  Pr^ce  mi 
another  v.  Wilkinson^  2  Bihg«  4T4. 
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The  contents  of  the  ten  pages  of  Addenda,  occupying 
from  1091  t5  1100  in  the  5th  £ditic>ii,  have,  in  thi&« 
Edition,  been  ph^^d  iti  connexion  with  the  subjects 
to  ivhkh  they  tdate,  ad  MoWs : — 

[1091]     carried  to  p.  1^,  li.  {H),  Band  and  Covenants 

11,  h.  (a),  J&epedojU  JBteirs, 
27,  n.  (I),    BiU  of  7/tding  and  Freight. 
92,  h.  (q).  Additional  Authoriiies, 
44,  n.  (u),  Additional  Authorities. 
48,  Fraudulent  Conveyances. 

[1092]    carried  to  p.  68,  Idiotcy.    Lunacy. 

59,  Infancy. 

102,  n.  (p),  Etetutor.    t)evastavit. 
106,  n.<A),  Papist. 
116,  Irish  Lease  and  Loan. 

116,  D.  (h).  Additional  Authorities. 
122,  D.  (n).  Trustee.    Cestui  que  Trust. 

[1093]  carried  to  p.  125,  li.(p),  Ahsotute  Conveyance* 

l4l,  h.  (v),  Advowson. 
IM,  n.  (a),  Mortgag&r^s  Tenancy. 
159,  Lease. 

166,  Waste. 

[1094]  carried  to  p.  165,  Waste. 

166,  Parochial  Settlement . 

170,  n.  (t),  7  Cho.  2.  c.  70. 

[1095]  carried  to  p.  176,  n.  (f).  Lessor's  Title. 

178,  Building  Lease. 

190,  Renewal. 

195,  n.  (u),  Reneund. 
203,  n.  (6),  Suits. 
205,  n.  (k).  Infant  Mortgagee. 

211,  n.  (n).  Lunatic  Mortgagee. 

212,  n.  (o).  Voluntary    Settlement    on    Col- 

laterals. 
214,  n,  (a),  Application  of  Money  4 


1049 tf  cuolxiMDeley  i;..clinton.  [AppemiLe^ 

Sdilemeni  to         In  the  year  1781,  George  Earl  of  Orford,  (No.  10)  beiDg  seised 

A.  in  tally  re*  to  him  and  his  heirs  (by  descent  from  his  mother  Margaret,  the 
r^ht^Zi!^  If^  ^^^y  daughter  df  Satuuel  RdU)  of  three  estates  in  the  counties  of 

B,  means  B.'a  I^orset,  DeV6h,  i&od  Cofnw&il,  by  a  voluntary  settlement,  dated 
right  heir  at  the  August,  1781,  after  reciting,  *'  that  he  was  desirous  that  the  here- 
*'f^  y/'*^^^  ^itaments  thereinafter  mentioned,  should  continue  and  remain  in  the 
t^A^a  utue.     famfij  and  blood  of  the  said  (Samuel  Rolle,^  conveyed  and  isaiired 

the  |)reniiBe8  in  the  eoudtivs  of  Devon  and  Cornwall  (the  estates 
in  dispute),  to  the  use  of  himself  for  life,  with  remainder  to  the 
heirs  of  his  body;  and  for  want  of  such  issue,  to  the  use  of  sach 
person  as  he<  should  appoint,  and  in  default  of  appointment  **  to 
the  use  of  tlie  right  heirs  of  the  said  Samuel  RoUe  j&r  ever/*  The 
.  de^  contained  a  general  ^owor  to  the  said  £Arl>  of  revoUiig  the 
uses  therein  «pecflied,  add  of  liAiiting  aeW  vrtes  of  the  same  here- 
ditaments, iu  September  of  the  same  year,  Lord  Orford  settled 
his  Dorset  estkite  to  such  uses  as  he  should  appoint,  and  for  want 
of  appointment,  to  the  use  of  Mrs.  Tuck  for  life,  with  remainder 
[  1150  1  ^o  ^he  use  of  Horatio  Walpole  for  life,  with  remainder  to  the  use 
of  Horatio  Walpole*e  ftt^t  and  ether  sons  in  tail  male,  with 
remainder  to  his  daughters  in  tail,  with  remainder  to  the  ase  of 
the  right  heirs  of  the  said  Samuel  RoIIe  for  evef,  with  powers 
/of  revocation  and  new  appointment  to  him  the  said  £art.  Four 
years  afterwards  Lord  George  borrowed  20,U00/.  of  Sir  Edward 
Hughes,  and  in  1785,  (without  noticing  the  previous  settlements) 
conveyed  the  eatates  in  I>6r8et,  Devon,  and  Cornwall,  to  Sir 
£.  Hughes  in  fee,  subject  to  redemption  on  payment  of  20,000/1 
and  interest*  bj  the  said  Lord  Orford,  iti  which  case  Sir  £.  Hughes 
agreed  to  re-conVey,  &c.  Locd  Oflbrd  died  in  1791,  vrithovi  issae, 
and  without  appointment ;  whereupon  th«  equity  of  redemption  in 
the  Dorset  estate  descended  to  Horatio  Walpole,  under  the  settle- 
ment of  September,  1781,  and  the  equity  of  redemption  in  the 
two  other  estates  descended  to  Robert  George  William  Trefusis, 
Lord  Ch'nton,  (N^.  4)  as  the  right  heir  of  the  said  S.  RoUe,  under 
the  settlement  of  August  in  the  same  year.  Lord  Cliuton  entered 
ihto  potoessiod  of  the  Devon  and  Comwall  estates^  and  in  1702 
conveyed  thein  to  trustees  and  their  heirs,  upon  trust,  to  raise  by 
sUe  or  mortgage  a  stim  of  44,0001.  to  pay  oIT  a  mortage  of  7000iL 
upon  other  estates  of  his  Lordship,  aild  upon  other  trnsti  6peci6ed 
ill  a  deed  6f  even  date  i  aad  liiibject  thereto,  to  the  use  of  Lord 
Clintbn  fbf  life,  with  remainder  to  his  first  and  other  sens  ift  tail, 
with  remainders  oven 

Mortgage  a  The  trustees  in   this  settlement  beuig  about  to  raise  money  as 

^of^  reoo'      directed  by  the  deed,  a  question  arose  whether  the  mortgage  to 

Sir  £.  Hughes  of  178&,'  operated  as  a  total,  or  only  as  a  partial 
revocation  of  the  several  deeds  of  August  and  September,  1781 — 
if  they  operated  as  a  total  revotation  of  these  settlements,  then 
the  descents  t>f  the  equity  of  redemption  as  above  stated  could 
not  be  supported,  and  the  estates  would  devolve  on  Horace  Earl 
of  Orford,  (No.  7)  as  the  uncle  and  heir-at-law  of  George  Earl  of 
Orford,  (No.  10)»  This  queetien  was  settled  to  the  satisfaction 
of  the  parties,  and,  as  it  is  conceived,  on  sound  principlea  of 
equity,  (see  ante,  vol.  i.  p.  411,  n.  (£),)  by  the  opinions  of  Sir 
A.  Macdonald  and  Mr.  Shad  well.  The  following  is  a  copy  of  the 
latter  gentleman's  observations : — *'  The  intention  of  the  deeds  of 


\19&^  hming  BMrelj  to  tmufer  an  tncnrabranoe,  whidi  bad  existed 
for  Dear  sixty  years,  to  a  new  mortgagee,  and  there  beiog  tia 
notice  taken  of  the  settlements  of  1781,  nor  any  recital  of  the  late 
fittr|*8  desire  of  Testing  the  fee-simple  in  bimself  in  opposition  to 
tke  uses  of  the  settlements,  I  am  of  opiiuou  that  in  eqaity  those 
iose  are  not  revoked,  and  that,  subject  to  the  mortgage  (which,  if 
Bot  disehargeable  ontof  other  funds,  will  fall  proportionably  ape« 
both  settled  esta/tes),  the  e^jnity  of  redemption  will  go  aoetn'ding  t9 
the  Xmitations  of  the  respective  settlements.— ^Z^ncelo^  Skadweiiy 
Limcefas's-Inn,  January,  1792%"  Sir  A.  MacdoAald  was  of  t}ie 
•ame  optuson.  in  ebnsequenee  of  which.  Earl  Horace  relinqnished 
the  foiaU  Mid  by  deeds  of  confirmation,  dated  April,  1794,  pon«- 
veyed  the  said  estates  in  Devon  and  Cora  wall  to  sach  anil  the 
aanse  uees  as  were  limited  and  declared  by  the  deed  of  IT92,  in 
luirroboration  thereof  to  all  intents  and  purposes  as  if  the  mort^ 
fage  eC  1785  bad  not  been  eseoafced.  The  title  of  the  trustees 
being  thas  fortified,  Sir  Lawrence  Palk  advaneed  them  the  sum  of 
44,#00/.  taking  from  them  a  mortgage  in  fee,  the  redemptian  of 
whiofa  was  reserved  to  the  trustees.  Lord  Clinton  afterwards  died, 
Aud  the  estates  in  question  devolved  on  his  son,  the  present 
defendant,  (No.  9). 

In  1805  Sir  L.  Palk  filed  his  bill  against  Lord  Clinton,  Lady  Sir  L.  PaUc** 
fioghes,  and  others,  prayiug  an  acooont  of  what'  was  dne  i^i  the  ^^'^' 
v^rtgage  of  20,0001.  (which  by  the  wOl  and  death  of  Sir  £L  Haghea 
HuA  devolred  en  Lady  Hughea);  also  an  account  ef  what  was  doe 
to  bim  the  plaintiff  under  his  <»wn  mortgage ;  and  tSiat  the  trustees 
mder  the  deed  of  1792  mtght  be  decreed  to  sell  so  much  of  the 
-estates  comprised  in  that  deed,  as  vanld  be  snfficient  to  pay  the 
sums  that  might  be  (owafi  dne  on   both  seenrities.    The  plaintiff, 
bowever,  durii^  the  arguments,  consented  that  so  mneh  of  the 
bill  as  prayed  a  tale  for  the  purpose  of  raising  the  20,000/.,  should 
be  dismissed ;  admitting,  that  the  trustees  had  no  .p^wer  to  raiae 
that  sum ;  and  as  to  the  other  sum,  the  Master  of  the  Rolls  was 
-of  opinion  that  the  plaintiff  -bad  no  right  to  call  upon  the  i^rustees 
4o  aell  ill  order  to  pay  even  that  sum.    The  plaintiff  was  no  object 
«f  the  trust  farther  than  as  that  trust  enabled  the  trustees  to  make 
bim  a  good  mortgage.     When  he  had  that,  he  was  in  the  ordinary 
aitoation  of  a  mortgagee.     He  bad  all  the  remedies,  but  only  the 
^remedies  of  a  mortgagee ;  and  bis  Honor  thought  it  very  doubtful 
"whether  the  trustees  could  make  any  sale,  after  they  had  raised 
•tbe  money  by  mortgage.    The  plaintiff  then  prayed  to  redeem  the. 
.'first  mortgage,  to  wiiich  it  was  objected  that  sufficient  parties  were 
iDot  before  the  court ;  and  bis  Honor  was  of  opinion  that  there  was 
a  clear  necessity  of  having  Mr.  Walpole  before  him,  as  well  as 
'Lord  Clinton.    Liberty  was  then  desired  to  amend  generally;  but 
here  again  the  Master  of  the  Rolls  was  against  the  plaintiff;  for  he 
'  saw  great  force  in  the  objection,  that  a  cause  could  not  be  re-cast 
and  shaped  differently  from  what  it  originally  stood.    That  indeed 
would   lead  to  great  litigation.      Parties  would  draw  their  bille 
with  very  little  caution ;    knowing  they  might    alter  them.     Bot 
-as the  plaintiff's  counsel  had  expressed  their  readiness  to  take  such 
order  as  the  court  would  grant,  his  Honor  allowed  the  plaintiff  to 
amend  generally^  by  adding  parties ;  and  to  pray  a  redemption  or 


UoJUii    T|ier.e  i»  nothing  executory  ip.  if ;  nptl^Bg  wImc|i  g!Ye/9  Uiq 
pQa|rt  a  power  to  modify  t|ie  n^eanp  by  yirbicb  the  grantor  kimnfli 

5ropo«ecl  to  arrive  at  his  end.  The  deed  too  is  purely  yolontary, 
*faere  is  no  contract  which  can  entitle  wj  person  to  say,  th|i(  if 
the  word9  of  the  deed  gp  beyond,  pr  fall  short  of,  the  intended 
purpose,  it  Plight  \o  be  so  copstrued,  or  so  re.fprmed,  as  to  plaice 
the  parties  in  the  sitqajtiojqi  in  which*  by  tl^eir  bargain,  ^ey  were 
Intepd^id  ^  ^ta^d.  Upon  fhe  whole  of  thU  part  of  the  caite,  I  oa^ 
pf  opinion  that  Lord  Clmton  took  n^    estate   under  tl^e  deed  ^ 

II.  As  to  the  effect  of  the  deed  of  confirmatlbn  of  1794,  the 
ra)e  is  laid  dow^p  jp  ffrayirake  v.  Jt^tipp,  8  Yes,  417*  that  where  a 
i$P^  is  cajUed  upgn  to  join  in  a  eouFeyance  for  the  purpose  of 
p|)viating  i^  specified  objeetion  to  the  tiUe,  be  will  pot  \>o  bound  by 
itp  af  io  any  jpterei^t  of  Vbich  he  bi^  not  been  appH^ed.  But  if  he 
(Vopaefi(s  Ito  joi^  in  itbe  coi^veyauce,  upoQ  bei^g  told  generally  that 
tj),ei:e  are  objections  tp  the  title,  be  must  be  taken  to  h^?e  inquired 
into  tfie  patvire  of  ^pae  pbjectiops,  a^d  paunot  afterwards  r^^^e  ^ 
fj^pafifli^  as  to  ^e  ez^tent  of  his  ipforoiation.  Now,  it  is  clear  that 
vxp  fiU^ed  p/  CQufirniaJlipn,  in  the  present  juistancQ,  was  neither 
^^)i€^4  fojr  ^QF  pbit^ined  with  any  view  tp  the  purppse  tp  which  i( 
J9  Doif  QodeaTovfed  tp  cojavef  t  i-t. 

IJI^  It  ^eeni:8  to  oie  that  there  is  no  room,  in  this  case,  for  the 
operation   of  the   statute  of  limitations.     Even  at  law  it  is   not 
fgiefre  possession  that  is  sufficient  to  bar  the  claim  of  the  true 
pwner.     There  must  be  something  tantamount  to  a  disseisin.     Now, 
thpii^gb  there  may  be  what  is  deemed  a  seisin  of  an  equitable  estate, 
there  can  be  no  disseisin  of  it,  first,  because  the  disseisin  must  be 
of  ithe  entire  estate,  and  pot  of  a  limited  and  partial  interest  in  it, 
)aad  the  ec^ultable  ownership  cannot  posj^lbly  be  the  subject  of  dis- 
;»eisin;  and,  secondly,  bec^vnse  a  tortious  act  can  never  be  the 
fou^^ation  of  an  equitable  title,    ^^n  equitable  title  may,  undoubt- 
edly, be  barred  by  length  of  time;  but  it  cannot  be  shifted  or 
transferred.     What  was  once  my  equity,  may,  by  my  laches,  be 
wholly  ej^tipguisbed ;  but  it  papnot,  without  my  act,  become  the 
/equity  of  another  person.     It  does  not  therefore  follow,  that  an 
equity  can  be  acquired  by  length  of  possession,  because  by  length  of 
wmesnon  it  may  be  barred.     If  it  did,  Lord  Hardwicke's  positioa 
in  Hopkins  y.  Hqp&ins,  lAtk.  581,  would  no  longer  be  true;  for 
disseisin,  abatement,  or  intrusion,  would  then  be  available  mode^ 
of  acquiring  equitable  estates.     A  mortgagee  may  assume  the  pos- 
aes.sion  whenever  he  pleases,  and  therefore  a  mortgagor  is  called 
a  tenant  at  wiil  to  the  mortgagee,  and  in  point  of  possession  he  is 
ao  e^^en  in  equity ;  for  a  court  of  equity  never  interferes  to  pre- 
yent  the  mor^agee  from  assuming  the  possession.    Lord  Clinton, 
therefore,  when  be  pcknow.ledged  the  title  of  the  mortgagee,  had 
pothing  but  a  precarious  and  permissive  possession,  which,  how- 
ever long  it  might  have  end«re<l,  could   never  ripen  into  a  title 
figainst  any  body  ;  for  it  was  npt  considered  as  the  possession  of 
^e  precarious  occupier,  but  of  him  upon  whose  pleasure  its  con- 
tinuance depended.     1  am  of  opinion  that  the  person  who  has  the 
.eqpity  of  redemption  in  the  present  case  is  the  plaintiflT,  Mrs.  Darner^ 
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as  the  .devisee  of  Horace  Earl  of  Orford  ;  for  *  aa  there  coaM  b^ 
DO  di38ei3in  of  an  equitable  estate,  there  was  nothing  to  prevent 
hioi  from  devising  this  interest,  and  the  general  words  of  the  will 
are  safficieot  to  include  it     (See  also  2  Pros.  Abs.  3B3.) 

As  to  Sir  Lawrence  Palk  he  has  lent  money  on  what  tarns  out 
to  be  M  bad  title.  Where  is  ihe  obligation  upon  the  right  owner 
to  give  him  a  bad  one?  Lord  Orford  could  not  be  said  to  acqui- 
esce in  acts  which  he  did  not  know  he  had  any  right  to  dispute; 
and  therefore  all  that  has  been  said  abput  acquiescence,  either  on 
the  part  of  Lord  Clinton,  or  Sir  Lawrence  Palk,  seems  to  be 
irrelevant,  in  a  case  where  all  parties  were  under  the  influence  of 
the  sawe  common  mistake.  There  is  no  principle,  therefore,  on 
which  I  can  hold  that  Sir  Lawrence  Palk*s  mortgage  is  a  good 
charge  on  the  equity  of  redemption.    2  Meriv.  302. 

The  first  of  the  above  questions  being  a  mere  legal  question,  a  CoHandeertiJ^ 
case  was  sent  to  the  Court  of  King*s  Bench.     The  Judges  differing  cule  from  cawi 
in  opinion  returned  the  following  certificates: — "This  case  has  •/'«!•• 
been  argued  before  us  by  counsel;  and  considering  that  the  words 
'  the  right  heirs  of  Samuel  Rolle'  are  words  of  plain  and  well 
known  import,  and,  according  to  that  import,  must  denote  George 
Earl  of  Orford,  tbe  settlor,  we  think  that  Robert  George  William 
Trefusis,  afterwards  Lord  Clinton,  took   no  estate  under  the  said 
indenture   of  the  2d  August,  I7B1.*'— C.  Abbott,  G.  S.  Holroyd, 
W.  D.  Best.     *'  This  case  has  5een  twice  argued ;  and  considering 
that  it  appears  by  the  indenture  of  2d  August,  1781,  that  tbe  said 
George  Earl  of  Orford  knew  himself  to  be  the  then  heir  of  Sa- 
muel Rolle ;   considering  also  that  during  the  life  of  the  said 
George  Earl  of  Orford^  or  so  long  as  there  should  be  any  issue 
of  his  body,  no  person  could  legally  come  within  the  description 
of  right  heir  of  Samuel  Rolle  but  the  said  George  Earl  of  Orford 
and  his  issue,  who  were  of  the  united  line  of  Waipole  and  Rolle, 
and  were  all  provided  for  by  the  estate  tail  created  by  that  inden- 
ture; considering  also  that  it  appears  plainly  by  that  indenture, 
that  the  said  George  Earl  of  Orford  meant  to  provide  for  the  se- 
parate line  of  Rolle ;  that  no  person  of  that  separate  line  could 
come  within  the  description  of  right  heir  of  Samuel  Rolle,  till  the    ' 
united  line  should  be  exhausted ;  and  that  a  limitation,  by  way  of 
remainder  to  heirs  or  children,  is  not  necessarily  confined  to  such 
persons  as  are  within  that  description  at  the  time  the  limitation  is 
created :  I  am  of  opinion  (hat  the  efiecjt  of  the  indenture  of  2d 
August,  1781,  was  to  vest  in  the  said  George  Ear}  of  Orford  aa 
estate  in  tail  general,  with  remainder  (if  he  should  make  no  ap- 
pointment) to  such  person  as,  at  the  expiration  of  that  estate  tail, 
should  be  right  heir  of  Samuel  RoUe  in  fee ;  and  consequently 
that  the  said  Rqbert  Geprge  William  Tret'usis  took  an  estate  in 
fee  under  the  said  indenture.*'    J.  Bay  ley.    2  Barn.  &  Aid.  642. 

♦ 

.    On  the  lOtU  March,  1820,  the  cause  was  again  revived  on  the     [  1153  j 
equity  reserved.     Sir  Thomas  Plumer,  M.  R.  entered  fully  into  Sir  T.  Plumer't 
the  merits  of  the  case,  and  in  the  course  of  an  elaborate  and  con-,  judgment. 
yincing  judgment,  observed  as  follows: — ^The  primary  object  of 
inqiiiry  in  construing  deeds  as  well  as  wills  is  the  intention  of  the 
V6l.il  3C 
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party;  where  that  is,  on  the  face  of  the  instramenty  elearly  and 
flatisfactorilj  ascertained,  and  found  not  to  be  contrary  to  any 
role  of  law,  the  court  is  bound,  if  the  words  will  admit  of  a  con* 
struction  conformable  to  the  intention,  to  adopt  that  construction^ 
however  contrary  it  may  be  to  technical  meaning  and  inference. 
Now,  to  suppose  in  the  present  case  that  Lord  Orford  meant  to 
give  the  remainder  to  himself,  is  an  argument  that  amounts  to  a 
reducHo  ad  absvrdum.  It  would  suppose  Lord  Orford  to  have  en- 
tertained, at  the  same  moment,  intentions  on  the  same  points 
directly  opposite  to  and  incompatible  with  each  other.  When  the 
limitation  is  intended  to  apply  to  Lord  Orford,  he  is  mentioned 
by  his  proper  name  and  title,  **  George  Earl  of  Orford.''  Why 
should  there  have  been  this  change  in  the  description,  if  the  same 
person ^ere  throughout  intended?  Again,  how  are  we,  on  this 
nypothesis,  to  account  for  the  powers  of  appointment  and  revo-» 
cation  specially  reserved  to  Lord  Orford,  in  the  limitations  pre- 
ceding and  following  the  limitation  in  question.  T  feel  therefore 
stfon^y  inclined  to  concur  with  ICr.  Justice  Bayley  in  his  opinion 
of  the  deed  of  178L 

The  objections  which  have  been  taken,  on  the  part  of  the  de^ 
fendants,  may  be  reduced  to  four  heads : — 1st,  As  to  the  want  of 
proper  parties  as  defendants  to  the  suit ;  2dly,  As  to  the  frame; 
and  nature  of  the  bill  and  the  relief  prayed  ;  3dly,  As  to  the  effect 
of  the  deed  of  confirmation  of  1794 ;  and,  4thly,  As  to  the  effect 
of  length  of  time. 

Firgi,  the  defendants  insist  Uiat  all  th6  persons  eventually  into-' 
rested  in  the  estate  under  the  settlement,  made  by  the  late  Lord 
Clinton  in  the  year  1792,  ought  to  have  been  made  defendants. 
I  think  this  objection  is  not  well  founded.  It  is  sufficient  to  have 
bronght  before  the  court  the  trustees  of  [qu.  and]  the  person  in 
es$e  entitled  to  the  first  vested  estate  of  inheritance.  Thate  wk» 
have  contingent  interests  are  not  necenary  wtrties^  Lord  Hardwicke, 
in  Hopki$u  y.  HopkuUf  states  the  established  rule  on  this  point. 
**  If  (says  he)  there  are  ever  so  many  contingent  limitations  of  a 
trust,  it  is  an  established  rule,  that  it  is  sufficient  to  bring  the 
trustees  before  the  court,  together  with  him  in  whom  the  first 
remainder  of  the  inheritance  is  vested »  and  all  that  may  come 
after  will  be  bound  by  the  decree,  though  not  in  esse,  unless  there 
be  fraud  and  collusion  between  the  trustees,  and  the  first  person 
in  whom  a  remainder  of  inheritance  is  vested."  1  Atk.  590.  But 
iSie  objection  that  the  person  who  is  entitled  to  the  Dorset  estate 
oughjt  to  have  been  a  party,  is,  I  think,  better  founded.  The 
estates  in  all  the  three  counties  of  Dorset,  Devon,  and  Cornwall, 
are  equally  subject  to,  and  comprehended  in  one  and  the  samef 
Mortgage,  and  must  therefore  all  be  redeemed  together.  The 
owner  ^  part  of  the  eetate  in  mortgage  cannot  separately  redeem  kh 
part*  The  mortgagee  is  entitled  to  insist,  that  the  whole  of  the 
mortgaged  estate  shall  be  redeemed  together ;  and  for  this  pur- 
pose, that  all  the  persons  interested  in  the  several  parts  of  the 
estate  as  mortgagors,  should  be  made  parties  to  the  bill  seeking 
the  account  and  the  redemption.  A  mortgaged  estate  sold  in 
twenty  lots  might  otherwise   be  made  the  subject  of  twentv  dif* 
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ferent  bills  for  redemption,  with  all  the  conseqaences  9p6n  the 
account  and  ^re^conveyance.  The  bill  is  also  defective  in  not 
having  made  the  personal  representative  of  the  late  Lord  Clinton 
a  party,  who  is  stated  in  the  bill  to  have  been  some  time  in  pos- 
session of  the  rents  and  profits,  and  to  have  paid  the  interest  and 
part  of  the  principal  of  the  first  mortgage. 

As  to  the  second  bead,  I  think  the  bill  should  have  been  by 
Mrs.  Darner  alone;  for  it  is  not  trae,  as  the  bill  states,  that  upon 
the  death  of  Horace  Earl  of  Orford,  **  your  orator  and  oratrix 
became  entitled  to  the  same." 

•  > 

The  third  head  we  pass  by,  and  hasten  to  the 

Fotarth  and  last  objection,  which  calls  for  a  separate,  immediate, 
and  unequiTocal  determination.    Mrs.  Damer,  the  devisee,  is  o& 
all  sides  admitted  to  be  the  only  person  who  could  have  any  claim 
of  tide  under  Horace  Earl  of  Orford  to  this  estate ;  and  the  full 
period  of  twenty  years  having  elapsed  since  the  death  of  George 
Earl  of  Orfoi'd,  when  that  title,  if  at  all,  first  accrued,  the  remedy 
would  have  been  taken  away  by  the  statute  in  consequence  of  the 
laches  and  non-claim.    The  lapse  of  twenty  years  affords  a  sub- 
stantive insuperable  plea  in  bar.     It  is  the  fixed  limit  to  the  re- 
medy—-the  temjms  constitutwn.    One  day  beyond  is  as  much  too 
late  as  one  hundred  years.    This  is  .the  peremptory  inflexible  rule 
at  law,  fixed  by  positive  statutes,  if  there  has  been  adverse  pos- 
session, and  no  disability  or  fraud.     No  plea  of  poverty,  ignorance, 
or  mistake,  can  be  of  any  avail.     However  clear  and  indisputable 
the  title,  if  the  merits  could  be  inquired  into,  however  demonstra*- 
tively  tortious  and  wrongful  the  adverse  possession,  the  fact  of 
such  possession,  and  the  time,  preclude  all  investigation  of  the 
title.    The  door  of  justice  is  closed.    The  claimant  cannot  be 
heard  to  shew  his  title.    It  is  a  decisive  answer  to  him  that  he 
comes  too  late.    That  alone  is  the  bar.     His  title  remains,  but  he 
has  lost  his  remedy.    The  time  having  begun  to  run  against  Horace 
Earl  of  Orford,  must  continue  to  run  on  against  those  claimants 
under  him.    Then  as  to  the  mortgage ;  so  long  as  the  incumbrance 
continues,  the  interest  must  be  paid  by  whoever  is  the  owner  of 
the  estate,  as  much  as  the  taxes  or  any  other  out-going.     Payment 
thereof  is  an  admission  of  the  debt,  and  is  in  itself  the  strongest 
exercise  of  adverse  possession.     It  is  a  public  usurpation  of  the 
character  of  a  mortgagor  from  year  to  year  doing  the  acts  which 
belong  to  it.    The  statute  of  limitations  applies  by  analogy  to 
equitable  claims.    This  is  fully  proved  by  numerous  cases,  in  par- 
ticular, by  those  of  Bond  v.  Hopkiru,  I  8ch.  &  Lef.  42i);  Hoven-    [  1154  ] 
don  V.  Annesleyt  2  ib.  630;  and  Medlicott  v.  O'Donnell,  1  Ball  St 
Be.  164,  in  which  latter  case  Lord  Chancellor  Manners  thus  ex- 
presses himself:--^*'  I  think  then  I  stand  well  supported  by  prin- 
ciple and  authority  in  saying,  that  the  court  is  bound  to  regulate 
its  proceedings   by  analogy,  or   in  obedience  to  the  statute  of 
limitations.     Upon  the  uniform  concurrence  of  a  long  train  of  the 
highest  authorities,  I  can  entertain  no  doabt  in  the  present  case. 
It  is  clear,  that  had  it  been  the  claim  of  a  legal  estate  in  a  court 
of  law,  the  remedy  would  have   been  barred  by  the  statute  of 

3C2 
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limiUiions,  It  is  tbereford  cleur^  that  being  nn  eqnitaUa  estate, 
the  remed/  mast,  by  analogy^  be  equally  barred  in  a  court  ef 
equity." 

Here  I  might  elose  the  argument,  but  in  deference,  to  the  high 
authority  by  which  a  contrary  conclusion  has  been  formed,  I  shall 
proceed  to  examine  the  grounds  and  principles  on  which  it  is 
founded. — ^Tbat  the  bar  firom  length  of  time  and  non-claim  never 
^^  can  efiect  an  estate  so  long  as  it  is  covered  by  a  mortgage,  is  a 

proposition  now  for  the  first  time  advanced.  The  relation  smb* 
sistmg  between  mortgagor  and  mortgagee  is  one  of  a  peculiar  and 
anomalous  nature.  The  possession  of  the  mortgagor,  or  the  per- 
son claiming  that  character,  is  not  adverse  to  the  mortgagee,  be- 
cause it  is  consistent  with  his  title.  The  mortgagee  is,  therefore, 
aot  barred  by  any  length  of  that  possession ;  but  the  possession  of 
the  mortgagor  is  adverse  to  every  other  chiimant  of  the  equity  q€ 
redemption,  because  it  is  inconsistent  with  his  dsiim  oi  title;. 
Against  him,  therefore,  it  will  operate  as  a  bar,  if  acquiesced  im 
beyond  the  limited  period.  Payment  of  the  interest  of  the  mort- 
gage by  tile  mortgagor,  or  the  perspn  claiming  to  be  mortgagor, 
to  the  mortgagee,  is  a  recognition  of  the  right  and  title  ef  the 
mortgagee,  and  preserves  it  unbarred ;  but  it  cannot  be  deemed  a 
recognition  of  the  right  or  title  €>i  any  other  person  to  be  the 
mortgagor.  It  is  an  act  of  a  directly  contrary  import.  By  making 
the  payment  in  his  own  name,  and  en  his  own  account,  he  takes 
upon  himself  to  do  an  act  that  belongs  to  the  mortgagor,  and 
thereby  virtually  declares  that  character  to  belong  to  himself.  It 
would  be  a  perversion  of  inference  to  convert  an  act,  done  for  the 
purpose  of  the  assumption  of  the  character  e&clusively  to  himself, 
into  an  admission  of  its  belonging  to  another. 

It  is  said,  that  the  mortgagee  is  a  trustee  for  the  mortgagor, 
that  their  interests  are  parts  of  one  title,  and  together  form  one 
entire  estate;  and  that  the  admission  of  the  title  of  the  one  is 
virtually  an  admission  of  the  title  of  the  other.  This  seems 
founded  on  a  mistaken  notion  of  the  resemblance  between  the 
characters  of  trustee  and  mortgagee.  The  mortgagee,  when  he 
takes  possession,  is  not  acting  as  a  trustee  for  the  mortgagor,  bat 
independently  and  adversely  for  his  own  use  and  benefit.  A 
trustee  is  stopped  in  equity  from  dispossessing  his  ces^ift  que  trust, 
because  such  dispossession  would  be  a  breach  of  trust  A  mort- 
gagee cannot  be  stopped,  beeaose  in  him  it  is  no  breach  of  trust, 
but  in  strict  conformity  to  his  contract,  which  would  be  directly 
violated  by  any  impediment  thrown  in  the  way  of  the  exercise  of 
this  right.  This  presents  ne  resemblance  to  the  character  of  a 
trustee,  but  to  a  character  directly  opposite.  It  is  in  this  opposite 
character  that  he  accounts  for  the  rents  when  in  possession,  and 
when  he  is  not  receives  the  interest  of  his  mortgage  debt.  The 
payment  of  that  interest,  by  the  person  claiming  to  be  the  mort- 
gagor, is  a  recognition  of  that  relation  subsisting  between  them, 
but  is  no  recognition  of  the  mortgagee's  possessing  the  eharaet^ 
of  trustee,  much  less  of  bis  being  a  trustee  for  any  other  person 
claiming  the  same  character  of  mortgagor.  He  does  not  at  any 
time  possess,  like  a  trustee,  a  title  to  the  legal  estate^  distinct  and 
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separate  from  the  benefioial  and  eqvitable.  The  estate  is  not  com* 
mitted  to  fais  eare,  nor  has  he  the  means  of  preventing  or  being 
aeqnainted  with  the  changes  which  the  title  to  the  equity  of  re* 
demption  may  andergo,  either  bj  the  act  of  the  mortgagor,  with- 
oat  his  privity,  or  by  operation  of  law,  by  descent,  forfeitore,  or 
otherwise,  and  consequently,  as  I  have  already  endeavoured  to 
^  shew,  by  the  operation  of  the  analogy  to  the  statute  of  limita- 
tions. 

The  mortgagee  is  a  mere  indiflerent  stake-holder.    The  real 
contest  lies  between  the  competitors  for  the  estate,  which,  in  the 
hands  of  either,  mast  continue  subject  to  the  mortgage  till  paid  off: 
when  paid  off,  the  mortgage  title  ends ;  and  then,  and  not  before, 
the  implied  trust  to  surrender  the  estate  to  the  person  entitled  to 
demand  it,  begins*    Payment  of  the  interest  operates  between 
Lord  Clinton  and  the  mortgagee,  to  keep  alive  the  mortgage  debL 
It  is  a  continued  mutual  recognition  of  his  title  as  mortgagor  and 
that  of  the  person  to  whom  the  payment  is  made  as  mortgagee. 
But  it  has  no  effect  beyond  this,  or  with  respect  to  any  other 
person,  except  as  it  tends  to  exclude  the  title  of  any  other  person 
to  either  character.     Actual  possession  by  the  mortgagee  might 
have  bad  a  different  ^effect,  beeause  that  would  have  been  con- 
sistent with  Mrs.  Damer's  title,  and  not  adverse  to  it.    And  yet 
even  if  this  actual  possession  of  the  mortgagee  had  continued  for. 
twenty  years,  without  any  payment  of  interest  by  the  mortgagor, 
or  any  thing  done  or  said  during  that  period,  to  recognize  the 
existence  of  the  mortgage,  or  to  acknowledge  it,  on  the  part  of. 
the  mortgagee,  it  would  clearly  operate  as  a  bar  to  redemption  by 
the  mortgagor.     And  such  is  the  prevalence  of  analogy  in  equity, 
that  even  under  circumstances  of  poverty  and  distress,  the  pos- 
session of  the  mortgagee  for  twenty  years,  without  a  recognition 
of  the  mortgage  title,  or  any  account  kept  upon  the  footing  of  it, 
becomes  a  subject  of  equitable  bar  to  redemption.     In  the  present 
case,  possession  is  taken  adversely  under  no  contract  expressed  or 
implied,  by  a  stranger,  between  whom  and  the  person  wrongfully 
kept  put  of  possession,  there  is  no  privity  or  engagement  of  any 
kind,  who  is  under  no  obligation  to  render  any  account,  whose 
possession  is,  from  the  first,  inconsistent  with,  and  therefore  ad- 
verse to,  the  title  of  the  rightful  mortgagor.    Surely,  upon  every 
principle  of  reason  acd  equity,  the  same  analogy  to  the  statute  of 
limitations  which  prevails  in  the  one  case,  must,  d  fortiori  prevail - 
in  the  other.     It  is  upon  this  ground  alone,  and  I  am  anxious 
it  should  be  distinctly  so  understood,  without  resting  upon  any      [  1155  j 
of  the  other  points  in  the  cause,  that  1  think  this  bill  should  be 
dismissed. 

The  bill  was  dismissed  accordingly,  but  without  costs,  2  Jac.  & 
Walk.  lao. 

The  decree  dismissing  the  bill  having  been  enrolled,  the  plain-  Bill  dumuaed 
tiffs  appealed  to  the  House  of  Lords.    The  Lord  Chancellor,  in  oimI  decree  cmi- 
moving  the  judgment  of  the  House,  stated  his,  opinion  to  be,  that  •^^T^^  ^  ^*"*« 
adverse  possession  of  an  equity  of  redemption  for  twenty  years.     ^* 
was  a  bar  to  another  person  claiming  the  same  equity  of  redemp- 
tiQn>  and  worked  the  same  effect  as  disseisin,  abatement,  or  in*  ^ 
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trnsioDy  with  respect  to  legal  estates;  and  that  for  the  quiet  and 
peaoe  of  titles  and  the  world »  it  ought  to  have  the  same  effect.-— 
Lord  Redesdale  was  clearly  of  opimoii  that  the  plaintiffs  were 
barred  by  the  effect  of  the  statute  of  limitations,  and  that  the  bill 
sboald  therefore  be  dismissed.  On  the  15th  Jane,  1821,  judgment 
was  accordingly  given,  affirming  the  decree  at  the  Rolls  in  favor 
ef  the  defendant  Lord  Clinton.  On  the  same  ground,  another 
cause  between  the  same  parties  has  lately  been  decided.  The  Lord 
Chancellor  observing,  that  where  there  has  been  adverse  posses- 
sion not  accounted  for  by  some  disability,  as  coverture,  or  in- 
fancy, for  twenty  years,  a  court  of  equity  ought  not  to  interfere* 
iTurn.  167. 

« 

Mortgage  debt  CHRISTOPHER  V.  Sparkb.— On  the  statute  of  limitations  three 
f  returned  satis-  late  cases  remain  to  be  noticed.    The  first,  Christopher  ▼.  Sparhe, 

f  ***  raw  'tS/J- ^  •^*^-  ^'^^l*^-  ^^^»  where  A.,  B.,  and  C,  on  a  dissolution  of 
oL^wiument  ^  Partnership,  referred  certain  matters  in  dispute,  to  arbitrators,  who 
inieieatf  ae-  awarded  a  sum  of  1852/.  to  be  due  from  A.  and  B.  to  C. — B.  gave 
knowledgmeut,  security  for  his  moiety  of  the  debt  by  a  mortgage,  dated  May,  1705, 
no^m!^'c^  which  contained  trusts  for  sale  in  cas  of  default.  C.  died  in  1802, 
%im  immi^ge  ^^^'^^i>  ^7  ^i^U  given  all  his  real  and  personal  estate  to  the  plain- 
being  in  trust  ^^  (who  Was  one  of  the  arbitrators),  upon  trusts  for  the  benefit  of 
to  seU.  his  wife  and   children.    The  bill  was   filed  in  November,  1815, 

against  the  heir  at  law  of  B.,  who  stated,  in  his  answer,  that  the 
award  was  surreptitiously  obtained  by  the  non-production  of  a  ceiw 
tain  book,  wherein  it  would  have  appeared  that  the  balance  was 
against  the  mortgagee  instead  of  in  his  favor ;  that  B.  had  sold  the 
premises  to  a  bon&jfide  purchaser  in  1788,  who  had  ever  since  been 
in  possession;  that  twenty  years  had  elapsed  since  the  date  of  the 
mortgage  without  payment  of  interest,  acknowledgment,  or  demand; 
and  that  there  was  nothing  to  repel  the  presumption  of  payment 
arising  from  length  of  time.  It  was  also  contended,  that  though 
the  mortgage  contained  a  trust  to  sell,  still  the  case  could  not  be 
stated  higber  than  that  of  a  bill  of  foreclosure,  which,  after  twenty 
years  without  demand,  and  without  payment  of  interest,  could  not 
be  sustained  {Trash  v.  White,  3  Bro.  C.  C.  289);  for  that  notwith- 
standing what  was  said  in  Toplis  v.  Baker ^  2  Cox,  118,  the  prin- 
ciple of  presumption  was  considered  to  apply  as  well  to  mortgages^ 
as  to  bonds.  Blewitt  v.  Thomas^  2  Ves.  jun.  669.  Meadv,  Earliif 
Bandon,  2  Dow  P.  C.  268.  The  Master  of  the  Rolls  said,  there 
were  two  ways  in  which  length  of  time  might  operate  in  cases  like 
this,  when  it  was  not  a  positive  bar  by  virtue  of  the  statute,  vis* 
by  raising  a  presumption,  either  that  the  debt  demanded  never 
was  due,  or  that  it  had  been  paid.  It  was  in  the  former  mode, 
that  it  operated  here.  The  only  proof  was  the  award;  the  ques*. 
tion  was,  whether  that  created  any  debt;  and  surely  the  non-claim 
for  twenty  years,  when  the  parties  were  in  the  way,  and  there  was 
*  every  opportunity  for  asserting  the  demand,  was  strong  evidence' 
against  its  existence.  As  to  the  case  of  Trtuhv.White^  which  had 
been  cited,  where  Lord  Thurlow  thought  that  twenty  years,  with-  ' 
out  payment  of  interest  or  demand,  created  a  presumption  that  the 
debt  was  satisfied,  Sir  Thomas  Plumer  had  always  understood  it 
te  be  a  principle,  that  when  the  twenty  years  have  run  upon  a 
bond  debt,  without  any  thing  to  break  the  time,  or  any  circum- 
stance to  account  for  it,  that  presumption  did  arise,  but  not  ope- . 
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'  rating  as  a  positiye  statotorj  bar,  it  might  be  met  by  eTidenee, 
and  by  circumstances  introduced  to  explain  it.  In  tne  present 
case,  the  plaintiff's  title  failed  by  the  absence  of  all  proof  on  which 
it  depended,  and  by  the  strong  presumption  against  him,  arising 
from  the  evidence  of  long  possession*  The  bill  was  consequently 
dismissed,  with  costs. 

Dob  v.  Rbbb. — The  second  case  is  that  of  Doe  v.  Reed,  5  Bari^.  Ctmuffwui  nai 
&  Aid.  232,  on  the  following  circumstances :— In  the  year  1747,  {^fJJJJJ^  ^*^ 
C,  (under  whom  the  plaintiff  claimed)  being  indebted  to  R.,  gave  ^Sr$  grtadte 
him  a  judgment,  and  put  him  in  possession  of  the  rents  and  profit^  Xamig  been  Ut 
of  the  estates  in  question,  until  the  debt,  amounting  to  860/.  should  tntovaueBtiam 
be  satisfied  thereout     R.  remained  in  possession  until  1752,  when  ^  TvOek  mori- 
he  assigned  over  to  the  defendant's  ancestor  all  the  debt  then  re-  ^^^^ 
maining  due  and  his  right  of  possession  to  the  estates.    Under 
this  assignment  the  defendants  entered  into  possession,  and  con- 
tinued such  possession  up  to  1801,  in  which  year  a  bill  was  filed 
in  Chancery  by  C/s  family  to  recover  possession.    The  case  was 
sent  to  a  jury,  who  were  told  by  the  Judge  (Bayley)  that  the 
question  for  them  to  consider  was,  whether,  under  the  circum- 
stances, they  could  bring  their  minds  to  believe  that  a  conveyance 
from  C.  or  his  son,  to  the  defendant's  family,  had  actually  taken 
place.    On  the  suggestion,  that  during  the  marriages  of  C.  the 
father  and  son,  no  conveyance  could  have  been  made  without 
levying  a  fine,  which  being  of  record,  might  have  been  produced, 
if  it  had  existed,  the  jury  found  a  verdict  for  the  lessor  of  the 
plaintiff.  HuHock,  Sent,  now  moved  for  a  new  trial,  on  the  ground 
of  misdirection.    Lord  C.  J.  Abbott  was  clearly  of  opinion,  that 
the  direction  was  according  to  law ;  for  that  the  original  posses- 
sion was  accounted  for,  and  was  consistent  with  the  fact  of  there 
having  been  no  conveyance.     It  might  indeed  have  continued      [  1156  ] 
longer  than  was  consistent  with  the  original  condition,  but  it  was 
surely  a  question  for  the  jury  to  say,  whether  that  continuance 
was  to  be  attributed  to  a  want  of  care  and  attention  on  the  part  of 
C.'s  family,  or  to  the  fact  of  there  having  been  a  conveyance  of 
the  estate.    As  the  defendant's  ancestors  had  originally  a  lawful 
possession,  the  Lord  Chief  Justice  thought  it  was  incumbent  on 
him  to  give  stronger  evidence  to  warrant  the  jury  in  coming  to  a 
conclusion  that  there  bad  been  a  conveyance.    The  point  presented 
to  the  jury  was  the  correct  one.    In  his  Lordship's  opinion,  pre- 
sumptions of  grants  and  conveyances  had  already  gone  to  too 
great  a  length,  and  he  was  not  disposed  to  extend  them  further. 
Bayley  and  Holroyd,  Js.,  being  of  the  same  opinion,  the  motion 
for  a  new  trial  was  refused.    5  Barn.  &  Aid.  2;S7. 

Hall  v.  Doe. — The  third  and  last  case  is  that  of  Hall  v.  Doe,  Mortgage  m 
iDow.  <S:Ry.  340,  and  5  Barn.  &  Aid.  687,  where  in  a  Special  T^outuiim 
verdict  it  was  found,  that  a  mortgage  had  been  made  with  the  'A«»''y-»»«» 
usual  proviso  for  re-conveyance  on  non-payment  of  the  principal  ?JJ^,Ji,2  ^j^ 
at  a  Kiven  day,  and  a  covenant  that  the  mortgagor  should  enjoy  aU  that  unu, 
till   default.    The  special  verdict  also  found,  that  the   principal  \f  nothing  to 
money  was  not  paid  at  the  day,  but  that  the  mortgagor  continued  contradia  il. 
in  possession,  and  that  he  and  his  heirs  had  been  in  possession 
for  a  period  of  thirty-seven  years.    There  was  no  finding  by  the 
jury  cither  that  interest  had  or  had  not  been  paid  by  the  mort- 
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^;^r;  and  the  conrt  said,  tliat  npon  this  finding  it  must  be  taken 
that  the  occupation  was  by  permission  of  the  mortgagee ;  and,  con- 
seqaently,  that  although  more  than  twenty  years  had  elapsed  since 
defanit  was  made  in  payment  of  the  money,  still  the   mortgagee 
was  not  barred  by  the  statute  of  limitations;  for  though  it  was 
not  found  as  a  fact  in  this  case  that  there  was  «ny  payment  of  in- 
terest, yet  the  court  would  presume  that  it  was  paia.     If  no  inte- 
rest bad  been  paid,  that  would   have  warranted  the  jury,  under 
the  direction  of  the  Judge,  in  finding  that  there  had  been  a  re- 
conveyance.   The  argument  against  this  view  of  the  case  pro- 
ceeded on  the  ground,  that  the  mortgagor  was  in  possession  by 
>^rong ;  but  as  the  special  verdict  did  not  find  a  wrongful  posses- 
sion, the  conrt  of  King's  Bench  would  certainly  not  presume  iU 
In  this  case  it  was  also  held,  that  an  entry  is  not  necessary  to 
avoid  a  fine  levied  by  a  mortgagor.    5  Bam.  St  Aid.  687. 
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Abatement, 

iforks  same  effect  in  equity  as  at  law, 
ii.  1156. 

ABEYANCE, 

of  equity  of  redemption,  i.  S88. 

ABROAD— (sec  Pro  Confeuo,) 

ABSCONDING— (see  Sequestration^  Suhpena.) 

ABSENCE, 

for  thirty  years,  entitles  beir  apparent   of 
mortgagor  to  redeem,  i.  ^66,  n. 
See  Heir. 

ABSOLUTE  CONVEYANCE, 

mortgage  not  easily  presumed  against, 
i.  126. 

wliat  clrcnrostances  mal^e  it  conditional, 
i.  m,  n.  l«,%n. 

power  of  sale  in,  malces  it  a  mortgage, 
i.  124,  n. 

coufessiou  by  grantee  in  absolnte  convey* 
ance,  that  he  was  a  mortgagee  only, 
and  that  after  money  paid  he  held  in  trust 
for  Hiortjsagor's  children,  binding,  i.  145. 

demand  of  interest  after  absolnte  convey- 
ance makes  it  a  mortgage,  i.  161. 

with  proviso  for  redemption  erased,  ad- 
judged a  mortgage,  i.  le&S,  n. 

possession  and  act  of  ownership  by  vendor 
after  absolute  conveyance,  evidence  of 
mortgage,  i.  1284,  n.  ii.  1093. 

ABSTRACT, 

shonld  state  judgments,  is  tbey  are  a  lien  on 

the  land,  i.  ft?5, 
action  lies  for,  ii.  639,  n. 
it  shonld  notice  every  incumbrance  affecting 

estate,  il.  1096. 

ACCELERATION,  1.557,  n.  il.  1089. 

ACCEPTANCE, 

not  necessary  to  complete  gift,  i.  38. 
9«<vre,  of  acquiescence,  ib.  n. 
of  assignment  equivalent  to  entry,  i.  1B4,  n, 
trustee  cannot  renounce  after  acceptance, 
i.  «50. 
See  Disclaimer, 

ACCOUNT, 

kept  after  absolnte  conveyance,  makes  it  a 
mortgage,  i.  131,  n. 

settled  between  parties  able  to  contract, 
cannot  be  falsilied  but  for  error  only, 
i.  164,  u. 

mortgagor  not  precluded  by  account  be- 
tween mortgagee  and  assignee,  i.  154. 
ii.  954. 

such  account  not  binding  on  mort;;agor  with- 
out his  privity;  i.  lol,  n.  iL904,  907,  n. 


ACCOUNT— (cMiriaaed.) 

between  mortgagee  and  tmstees  of  equity 
of  redemption   conclusive,  if  no  fraud, 

ii.  955. 
settled  between  assignee  of  mortgaeee  an4l 

executor  of  mortgagor,  liable  to  be  re- 
opened, and  not  merely  surcharged  and 

falsified,  ii.  959,  n. 
opened  on  proof  that  mortgagee  charged 

for  receiving,  i.  S97,  n. 
mortgagee    not    entitled    to  retrospectivs 

amount  of  rents,  i.  303,  n.  ii.  946. 
of  receiver*s  accounts,  i.  303,  n. 
action   of  account   lies   against    receiver, 

i.  304,  n. 
settled  within  twenty  years  will  preserv* 

equity  of  redemption,  i.  368. 
although  no  bill  filed,  i.  370. 
so  will  promise  of  account  within  that  time, 

i.  370,  n.  389,  n. 
but  demand  of  account  without  process  or 

acknowledgment  no  avail,  i.37%,  n. 
of  receiver,  furnished  without  mortgagee's 

authority,  will  not  prevent  operation  of 

statute  of  limitations,  i.  373,  n. 
settled^   enough  to  keep  redemption  alivc^ 

i.  389,  n. 
old  account  taken  to  be  correct,  i.  390,  n. 
old  account  cannot  be  produced  as  evidence, 

and  impeached  at  same  time,  ib. 
old  acconnts  not  to  be  unravelled,,  ii.  954,  n. 
rule  as  to  account  when  mortgagor  decreed 

to  pay  money  or  be  foreclosed,  i.  400. 
of  account  on  elegit  or  extent,  i.  518. 
where  assignee  of  statute  is  mortgagee  also, 

i.  519. 
modes  of  account  in  law  and  equity,  i.  518, 

&n.  519,  n. 
balance  of  account  directed  to  bear  Interest 

if  mortgagee  holds  over,  i.  519,  n. 
decree  to  account,  bar  to  tacking  If  pur- 

ciiaser  party  to  suit>  i.  538. 
decree  to  account  affects  every  one  vrith 

notice,  i.  543. 
too  late  for  mortscagor  to  object  to  mort- 
gagee's costs,  after   decree  to    account, 

ii.  995,  n.    See  Re»ts, 
of  by-gone  profits  not  allowed  to  dowresa, 

if  she  neglect  filing  bill,  ii.  732. 
whether  rule  as  to  account  applies  where 

there    is  negotiable  collateral    secnrityt 

ii.  908. 
mortgagee  not  entitled  to  account  of  past 

rents  from  mortgagor,  ii.  946,  n. 
not  even  ui  case  security  become  deficleot, 

ib. 
decreed  against  mortgagee    from  time  he 

enters  and  takes  possession,  ib. 
decreed    on  Welch    mortgages     if  profits 

greatly  exceed  interest,  ii.  947. 
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▲CCOUNT-<am(tinMifO 

doty  of  master  in  taking  ex  parte  accoool, 

ii.  947,  n. 
release  of  equity  of  redemption,  after  de- 
cree  to  acconot  by  tenant  in  tail,  equal 
to  foreclosure  by  order,  ib. 
BO  alkowance  in   account  for    mortgagee's 

management  of  estate,  ii.  948. 
tonira  if  lie  appoint  a  bailiff,  ib. 
lies  against  mortgagee  in  possession  assign- 
ing to  insolvent  person,  ib. 
fuare,  if  tbe  mortgagor  conceals  biaraelf, 

ib. 
trustee  chargeable  in  account  for  what  be 

has  actually  received  only,  ib.  n. 
•f  mortgagee  and   receiver    distinguished, 

ii.  &^9j  n. 
mortgagee  net  allowed  in  account  for  spe- 
culation and  adventure,  ii.  9-^0,  n. 
mortgagee  in  possession  cliarged  with  what 
lie  might  have  received  as  against  otl^er 
incumbrancers,  provided  he  have  notice 
of  their  claims,  ii.  95%.  949.  961. 
between    mortgagor   and    first    mortgagee 
settled  by  master,  binding  on  subsequent 
mortgagee,  if  no  collusion,  ii.  953. 
mortgagor  may  acquiesce  in  assignee's  ac- 
count, yet  try   questions   of  error  with 
mortgagee,  ii.  954,  n. 
|»et«een  assienees  of  mortgager,  (who  be- 
comes banknipt^  and  mortgagee,    binds 
mortgager  and  those  claimii^  under  him, 
ii.  955. 
strong  ground  necessary  to  set  aside  settled 

aecottiit,  ii.  954,  n. 
settled,  not  to  be  set  aside  but  for  fraud,  or 
surcharged  and    falsified  but    for   error, 
ii.954. 
to  falsify  account  some  specific  error  mnst 

be  cliarged,  Ii.  955. 
assignee  after  several  transfers  not  acconnt- 
abic  for    profits  before    his    own    time, 
ii.  955,  6, 
mortgagee   allowed   in    account   expences, 
repairs,  fines,  and  improvement*,  but  he 
should  first   inform    mortgagor   of  their 
necessity,  ii.  956,  n. 
binding  on  infant,  when,  ii.  957,  n. 
infant  cannot  open  redemption  or  account^ 

but  lie  may  impeach  decree,  il.  982,  3. 
settled,  with    privity    of  tenant   for    life,, 
binding    oo    contingent   remainder-man, 
ii.  954.     ' 
assignee   of  mortgage   may  have    accoant 
ie-takea    from    beginning    to    end,     ii. 
953,  n. 
annual  rests  are  generally  directed,  and  ba- 
lanrea,  if  excessive,  applied  to  sink  prin- 
cipal, ii.  957. 
decreed,  includes  sums  received  afterwards, 
though   not   conceived    in    tliose  terms, 
ii.  95a. 
mortgagee  charged  with  interest  on  surplus 


rents,  11.959,  n. 
second   account    when    directed,  must    he 

taken  from  foot  of  preceding    account, 

ib. 
purchaser  of  expectant  heir  wast  account  as 

mortgagee  J  ib. 


ACCOUNT— (cMKiMMl.) 

specific  legatee  of  mortgage  debt  ihNlii  b» 

party  to  account^  ii.  959,  B. 
in    equity  cannot    be  oveihaoled  at  law, 

ii.960,  n. 
mortgagee  may  take  advantai^e  of  ndtd 

or   book  of  accosnts^  to  shew  whit  ii 

really  done,  ib.  n. 
assignees  in    bankruptcy  may  choose  wk* 

ther  they  will  have  «ccoant  settled  before 

commissioners  or  a  master,  ib. 
BMrtgagee  not  relieved  of  accoant  by  pis* 

curing  decree  of  foreclosure  against  t^ 

nant    for    life  when   remainder-ana  it 

abroad,  ii.  973,  n, 
mode  of  calculating  account,  ii.  958. 
as  to  judgment  creditors  accoant,  wbcaii 

possession,  iL  606,  n. 
mortgagee  in  possession  must  pay  inteieftOB 

balances  after  notice  of  sobsequeotdaia^ 

ii.  948,  n. 
as  to  allowonce  for    repairs  and  inproK- 

ments,  ii.  957. 
allowance  for    rebnilding    minoas  bew^ 

ib; 
See  Decree  to  account ^  Mortgagee  ta;* 
seMtoN,  Reste* 

ACCOUNTANTS  TO  CROWN, 

of  lien*  of  crown  debts  on  their  lands,  isi 
lands  of  their  anretiea,  it.  1077. 

ACKNOWLEDGMENT, 

any  act  by  mortgagee,  acknowledging  nort* 
gage,  continues  redemption,  i.  380. 

parol  evidence  admissible  to  shew  tbat  norW 
gagee  considered  himself  as  rctsisiss 
that  character  within  the  last  tvtaty 
years,  i.  381,  f» 

parol  evidence  of  conversational^  ackaow- 
iedgments  of  mortgage,  adminible,  u 
38t,  n. 

but  this  parol  evidence  should  be  clear,  and 
shew  deliberate  intention  of  giving  R- 
demptien,  i.  382,  n.  383,  n. 

mortgagee's  private  account  of  profits  o» 
mortgaged  estate,  aulBcient  recognitisa 
of  mortgage,  ii.  1098.  ^    , 

<<  I  will  not  pay  nnlesa  I  am  obUged,*  w- 
ficient  acknowledgment  to  take  case  sit 
of  statute  of  limitations,  ii.  1098. 

redemption  maybe  kept  open  hyexf^ 
acts  of  mortgagee  as  by  devise  or  bill  t» 
foreclose,  i.  380. 

or  by  receipt  of  interest,  keeping  accanots, 
or  treating  estate  in  any  deed  or  will  as 
in  n^ortgage,  i.  383,  n.  ^ 

or  by  acknowledgment  of  mortgage  m  vti- 
ter,  .settlement,,  assignment,  sarrender, 
recital,  an>wer,  devise,  by  demand  of  in- 
terest, or  promise  oi  account,  i.  389,  «• 

general  rule  as  to  what  will  be  a  sHfficieal 
aclinowledgnient  to  take  case  outoMta- 
tute  of  limitations,  ib. 

mere  acknowledgment  not  enough  to  reco»tF 
redemption,  after    rele^e   oi  e^tti^yi  <" 
foreclosure,  i.S91,n.  (e«)* 
See  Statute  qf  IJmitatione. 
ACKNOWLEDGMENT     OF     SATIW'AC*' 

no N— (see  .S'a^t^^aciton.) 
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ACQUIESCENCS, 

there  can  be  none  in  rights  which  are  un- 
known, i.  32,  n.  437,  n. 
irrelevant,  where  all  partiea  are  under  in- 
flaence  of  some  common  mistake,  ii;'1152. 
See  Ignorance^ 

ACTION, 

mortgagee's  aMignee  cannot  maintain  action 
for  breach  of  covenant,  when^  i.  186* 

on  covenant  for  payment  of  money  should 
be  brought  in  pames  of  mortgagee's  exe- 
cutors, when,  1.  42t,  n. 

lies  for  fidse  representation,  i.  445* 

lies  for  unstamped  agreement,  ii.  631,  Ut 

ACT  OF  BANKRUPTCY, 

not  notice,  i.  55S.  ii.  590. 

mortgagee  having  best  right  to  legal  estate 
may  protect  himself  from  act  of  bank- 
ruptcy,  ii.  59S,  3. 

and  fuitner  advance  without  notice  .tack- 
able  to  prior  le^l  mortgage,  ii.  592|  n. 

act  and  commission  of  buikrupt  may  be 
evaded  by  prior  legal  estate  under  stat. 
of  Jac.,  ii.  593,  n.  594,  n« 

whether  purchaser,  after  act  or  commis- 
sion, without  notice,  may  protect  himself 
by  prior  legal  estate,  under  Sir  8.  Ko- 
milly's  act,  ib. 

summary  of  points  arising  from  discussion  on 
statutes  of  James  and  Geo.  3.  ii.  595,  n. 

mortgagee  bound  by  actual  notice  of, 
ib. 

purchaser  of  goods  between  act  of  bank- 
ruptcy and  commission,  not  obliged  to 
discover  what  goods  be  really  iMMigbt, 
ii.  650. 

prior  act  of  bankruptcy  vitiates  transfer, 
ii.  10<1. 

mortgage  of  all  trader*s  effects,  an  act  of 
bankruptcy,  and  voidable,  ii.  1083. 

ACT  OF  PARLIAMENT, 

money  raised  by  for  particular  purpose, 
person  advancing  it  must  sec  it  applied, 
I.  S8«6. 

the  best  mode  of  enabling  infant  to  pass 
his  estate,  i.  334,  n. 

is  notice,  when,  ii.  618,  n« 
See  StaiiUe, 

ADEMPTION, 

testator's  receipt  of  nionev  after  devise  of 
morti^ge  is  an  adoiiiption,  if  mortgage 
specifically  beqneatlied,  i.  432,  n. 
See  Devise, 

ADMINISTRATION  OF  ASSETS, 

course  of,  in  law  and  equity,  i.  3!ii4,  n*.  ^ 
administration  of  equitable  assets',  i.  329,  n. 

ADMINISTRATION,  LE'lTPERS  OF, 

husband  entitled  to  his  wife's  ckotes  in  action 

without,  ii.  749. 
de  bonis  non,  after  ejectment,  not  enough  to 

prevent    presumption    of  surrender   of 

term,  i.  497,  n.    - 
mortgagee  allowed  costs  of  administration, 

when,  ii.  991 ,  n. 
lof  intestate^s  effects  in  India  prevails  over 

administration  in  England,  ii.  1073« 
See  limUed  administraiioH* 


ADMINISTRATOR, 

possession  by,  not  withhr  statute,  of  reputed 
ownership,  2 1  Jac.  1.  i.  46,  n. 

except  where  he  retains  possession  a  long 
time ;  as  for  twelve  years,  i.  44,  n. 

may  mortgage  terms,  i.  lOl. 

Itfase  granted  by  administrator  to  on^  with 
notice  that  saU;  was  required  by  parties 
interested,  set  aside,  i.  103,  n. 

of  mortgagee  necessary  party  to  bill  to  re- 
deem, i.  402,  n. 

not  entitled  to  term  limited  to  intestate,  her 
executors,  Stc»  its  purpose  having  ceased, 

I.  404* 

of  mortgagee  entitled  to  lands  mortgaged, 

ii.  666. 
though  equity  of  redemption  be  released, 

foreclosed,  or  barred,  ib. 
or  though  heir  of  copyholder  (mortgagee) 

be  admitted,  ii.  60r> 
exceptions,  ii.  667,  8. 
is  a  trustee  for  next  of  kin,  ii.  755,  n. 
equity  of  redemption  will  not  descebd  to 

administrator  de  bonis  a<m,  ii.  1092. 
but  he   is  entitled   to   mortgage   nibney, 

ii.  666. 
time  begins  to   run  against  administrator 

from   date   of  letters  of  administration, 

ii.  1098. 
See  Executor^  Heir^  Mcrtgage'money. 

ADULTERY, 

conveyance  to  avoid  damages  for,  not  frau- 
datent,  ii.  657,  n. 

ADVANCE, 

previous  to  equitable  mortgage  no  lien  for, 
ii.  1057  a; 
See  Further  adttmce,  Tacking, 

AbVANCEMENT, 

husband  lending  money  in  name  of  himself 

and  wife,  wife  surviving  entitled  to  whole, 

ii.  685. 
of  advancement  by  purchases  in  name  of 

wife  or  child,  ii.  685,  n.  686,  n.  705. 
afVer  advancement,  no  mortgage  can  avoid 

it,  ii.  705.  773. 

ADVENTURE, 

mortgagee  not  allowed  in  account  for-  spe- 
culation and  adventure,  ii.  950,  n. 


ADVERSARIOUSLY, 

that  may  be  done  amicably  which  may  be 
obtained  adversariously,  ii.  932,- n. 

ADVERSE  POSSESSION, 

necessary  to  complete  presumption  of  re- 

conveyance,  i.  381.  383. 
by  trustee,    its  effck:t  on  cestui  que  trustf 

i.500,  n.  . 

payment  of  interest  strong    evidence  of, 

ii.  1153. 
between  mortgagor  and  mortgagee,  U.  1154. 
when  fair  to  say^  term  is  barred  by  adverse 

possession,  i.  508,  n. 
See  Cestui  que  trust.  Mortgagor,  Tmutee, 

ADVICE— (see  Utter  rf.) 
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ADVOWSON, 

may  be  mortgaged,  1.  17. 

mortgagee  compellable  to  present  nombiee 

of  mortgagor,  i.  197. 
mortgagor  not  compellable  to  presetit  no- 
minee of  mortgagee,  lb. 
mortgage  of,  bad  security,  ib.  n.  ii.  1160. 
legality  of  covenant  that  mortgagee  shall 

present,  donbtfnl,  I.  198. 
nominee  of  mortgagee  In  by  wrong,  but  his 

title  good,  ib.  n. 
If  mortgagee  present,  and  six  months  elapse, 

it  will  be  good,  i.  198. 
instead  of  foreclosing,  mortgagee    should 

pray  sale,  ib. 
not  extendible,  ii.  600,  n. 
sale  of  advowson  during  vacancy  not  simo- 

niacal,  ii.  1160,  n. 
how  mortgage  of  adrowson  is  affecttd  by 

statute  of  iSElis.  ib. 
mortgagee  of  advowson  cannot  present  on 

avoidance,  ib. 
'  best  way  of  incumbering  advowson  is  by 

sequestration,  ib. 
warrant  of  attorney  to  confess  judgment 

and  sequestrate  living  should  accompany 

mortgage  of  advowson,  ib.  n. 
8ee  Quare  impedit, 

AGENT, 

may  stop  ia  iransitUf  I.  28,  n. 

cannot  pledge  without  authority   [1  J.  B. 

Moore,  543],  ib. 
mortgage  by  agent  without  notice,  invalid, 

ib.  i 

of  mortgager   not   allowed   to   compound 

mortgages,  i.  346. 
of   mortgagor,    purchasing    prior    incuni- 

brance,  allowed  only  what  he  gave  for  It, 

i.  345,  n.  347,  n. 
except  where  he    pnrchasas  to  cover  his 

own  incumbrance,  i.  345,  n.  347,  n.  5«4,  n. 
notice  to  agent  binding,  though  principal 

an  infant,  i.  554.  ii.  581. 
provided  it  be  in  same  transaction,  1. 555,  n. 

Ii.  586,  7. 
notice  through  agent    not  different  from 

personal  notice,  1.  .551,  n. 
notice  to  agent  to  take  care,  enough  to  put 

|>rincipal  on  inquiry,  ii.  58S. 
notice  to  country  attorney's  agent  in  Lon- 
don, notice  to  principal,  ii.  583. 
town  agents  of  solicitor  have  lien  on  papers 

ill  tlieir  hands,  for  costs  due  from  him, 

Ii.  1063. 
principal  is  responsible  for  agent,  ii.  584,  n. 
tender  to  agent,  when  good,  ii.  937,  n. 
service  of  ntbpena  on  agent  good,  ii.  981,  n. 
as  to  service  of  declaration  of  ejectment  on, 

ii.  982,  n. 
See  Ailomey,  Ficior,  Notice* 


I  AGREEMENT— (eontiaved.) 

I         to  make  mortgage  absolute  on  defasit  cf 

payment  bad,  thongh  in  separate  decdp 

if  made  at  same  time  as  mortgage,  i.  19S. 
restricting  redemption  to  seven  years,  void, 

ib. 
snbseqnent    agreement    by   crediton    and 

assignee   of  mortgage,   to    restrain    re- 
demption, void,  1. 1«4. 
restriction  of  redemption  to  time  eertnin, 

good,  if  mortgaj^  be  between  memben 

of  same  family,  i.  1S7. 129. 
between  mortgagor  and   mortgagee  for    n 

beneficial  interest  in  mortgaged  premiaca, 

subject  to  review,  i.  123,  n. 
for  pre-emption,  in  case  of  sale  of 

gaged  premises,  not  illegal,  i.  125. 
subsequent  to  mortgage  for  absolnte 

veyance  with    proviso    for   re-parchaae, 

good,  i.  126. 
action    lies   for  unstamped  agreement,   ii. 

632,  n. 
that  fines  shall    not  affect  jointure,  good, 

ii.  677. 
to  pay  off  money  by  instalments,  in  which 

case  equal  proportions  of  land  to  be  dia> 

chargeo,  good,  ii.  1047. 
to  make  mortgage  creates  eqnitaMe  lien, 

i.  522.  ii   1044. 
to  make  mortga^re  when  required,  creates 

no  lien,  ii.  1050. 
for  rise  and  abatement  of  Interest,  iL  900. 

See  Interest. 
rate  of  interest  may  be   altered  by  parol 

agreement,  ii.  941.  « 

written  agreement  may  be  waved  io   part 

or  in  whole,  or  be  varied  in  terms  by  sub- 
sequent parol  agreement,  ii*  941,  2. 

See  ComiitioHal  jntrchasey  Cenihtgemt 
right  ^f  redempHon,  pquitabU  mori^ 
gage^  EHdenee,  Pre-^mpiiem, 

ALIEN, 

cannot  mortgage,  I.  58. 

may  be  a  mortgagee,  1.  106. 

estate  of  an  alien  will  not  vest  In  king  till 

office  found,  ib.  n. 
dying  before  office  found,  fireehold  and  la* 

heritance  vest  in  king,  ib. 
legal   estate   of  alien  mortgagee  vesta  la 

Crown,  i.  310,  n. 
alien  merchant  may  extend  lands  under  sta« 

tute  merchant  or  staple,  ii.  1077. 

ALLOTMENTS--(see  IncUanre  Aetj  Term.) 


AGRARIAN,  Jewish,  1. 1. 

AGREEMENT, 

for  mortgage,  bond  may  be  construed  to  be, 

1. 16.  ii.  1054. 
to  make  mortgage  absolute,   on  payment 

of  further  sum  if  debt  not  paid  at  day, 

void,  i.  121 


ALTER  AND  VARY, 

if  this  chinse  authorises  a  mortgage,  L  105»b. 
239. 

AMBASSADOR, 

bill  to  redeem  against,  proceedings  stayed 
a  year  and  a  day,  i.  405. 

AMBI0I7ITIES, 

latent  and  patent,  distinguished,  i.  149,  n. 
ambiguity  must  arise  from  circumstances, 
not  from  words  of  will,  1. 150. 

AMENDED  BILL, 

impediment  may  be  taken  advantage  of  by^ 
i.366. 


INDEX. 
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AMICABLY.  ,    ^,      ,,^  ^ 

that  nay  be  done  amicably  wblch  maybe 
obtaiaed  adfenarioasly,  ii.  932,  d. 

dMOVEAS  MAHUM, 

writ  of,  requisite,  when,  i.  310,  n. 

ANCESTOR, 

fioes  having  begun  on  ancestor,  will  run  on 
against  infant  heir,  i.  366. 


ANCIENT  DEMESNE, 

lands  in,  extendible,  ii*  599,  n. 

ANNE, 

statute  of  Anne  respecting  infants,  1. 107. 
■Utute  of  Anne,  lowering  interest,  not  re- 
trospective, ii.  900. 

ANNUAL  RESTS-H^e  ^«<<'0 

ANNUITANT, 

deeds  not  necessary  to  bis  security,  i.473,  n. 

474. 
be  cannot  tack,  i.  558,  n. 


ANTED  ATIN  G" 

mortgage,  renders  it  void,  f.  435,  n.  ii.  1058. 

APPAREL,  . 

if  it  Can  be  mortgaged,  i.  IT,  n. 

AVPEAL 

against  decree  of  dismissal  is  a  continuation 

of  suit  and  a  lit  pendens,  i.  549,  n. 
mortgagee  may  appeal  in  mortgagors  name, 

i.  549.  ii.  1095. 


ANNUITIES,  BANK, 

bequest  of,  not  specifie,  iL  813,  n. 

ANNUITY, 

Sfiro vise  for  repurchase  of,  allowed,  i.  139,  n. 
ands  made  a  fond  for  annuity,  must  con- 
'    tinne  so  in  bands  of  purchaser,  i.  ttl. 
but  if  lands  are  to  be  sold',  and  money  ap- 
propriated for  purchase  of  annuity,  pur- 
chaser exonerated  from  seeing  his  money 
applied,  i.  ^32. 

gimrdian  may  redeem  an  annuity  for  benefit 
of  heir,  !.  t84.  I 

belonging  to  wife  not  barred  by  her  fine 
against  her  iiitention,  ii.  677.  . 

equitable  mortgage,  as  further  security  to  an 
annuity,  need  not  be  registered,  ii.  1033. 

if  annuity  be  void  for  want  of  registration, 
annuitant  cannot  retain  deeds  by  way  of 
equitable  deposit,  ii.  1053. 

not  enough  to  remove  vendor's  equitable 
lien  for  piircha<e-  money  unpaid,   tl.  106^. 

doctrine'  of  election,  as  applied  to  annui- 
ties, ii.  1087. 

accrues  quarterly,  interest  from  day  to  day, 
ii.  945,  n. 

ANSWER, 

trust  confessed  in,  binding,  i.  145. 

acknowledgment  of  redemption  in  answer, 
enough  to  continue  it,  i.  389,  n. 

if  defendant's  answer  allowed  to  prevail 
, against  deposition  of  witness?  i.  554,  n. 

notice  denied  by  answer,  one  witness  not 
enough  to  prove  it,  i.  554.  ii.  6<7. 

belief  not  enough  against  a  positive  aver- 
ment, 1.555. 

circumstances  may.  be  shewn  to  strengthen 
testimony  of  witness,  ib. 

confession  of  notice  in  answer  Innds  mort- 
gagee's assignee,  ii.  590. 

rausi  be  full,  ii*  655,  fi. 

denial  of  notico  may  be  talien  advantage  of 
by  answer,  ib. 

in  Chancery  by /me  coviri  equal  to  fine, 
ii.  678. 

effeclof  answer  to  eytop,  ii.  681,  n. 
See  WitneBs, 


APPLICATION  OF  MONEY, 

charge  of  debts  generally,  exonerates  pur- 
chaser; contra  if  raising  them  depend  on 
contingency,  i.  «14. 

power  to  executor  to  sell  realty  m  aid  ot 
personalty,  purchaser  should  see  that  per- 
sonalty  is  deticient,  i.  «15,  n. 

cmitra  if  land  be  expressly  devised,  ib. 

pnrcliaser,  under  trusts  to  sell  and  pay 
debts  generally,  not  obliged  to  attend  to 
sufficiency  or  insufficiency  of  land  sold, 

acui,  Uie  pendente  between  heir  and  trustee 
for  account,  i.  916. 

purchaser  bound  to  see  his  money  applied 
in  payment  of  scheduled  debts,  i.  «18. 

first  trust  to  pay  debts  generally,  purchaser 
discharged,  i.  «19.  j    •     r 

charge  of  debto  general'.y  same  ZBdevue  lor 
their  payment,  i.  «70. 

rule  as  to  exoneration,  by  reason  of  general 
and  scheduled  debU,  1.  221. 

to  exonerate  land  from  charge  of  annnlty, 
purchaser  must  sec  his  money  applied  in 
payment  of  debts,  i.  2?1,  n. 

estate  to  be  sold  and  51.  paid  to  A.,  pur- 
chaser must  see  it  paid ;  otherwise,  if 
estate  to  be  sold  generally,  i.  22«. 

though  charge  of  debts  exonerates  pur- 
chaser before  suit,  by  creditor  for  pay- 
ment  of  their  debts,  yet  it  does  not  after, 

i.  «<3. 

devise  to  sell  and  pay  debit  and  legacies ; 
purchasers  exonerated,  i.  2^5. 

money  raised  by  act  of  parliament  for  par- 
ticular purpose,  person  advancing  it 
sliould  see  it  applied,  i.  226. 

debts  ascertained  by  report,  mortgagee 
should  see  his  money  applied  in  discbarge 
of  them.  i.  227,  n. 


when  purchaser  bound  to  see  his  money  ap- 
plied, be  may  petition  to  have  it  paid  info 
court,  i.  227. 

or  placed  in  the  Bank,  i.  228. 

devise  to  tnistees  to  sell  and  pay  scheduled 
debts,  purchaser  bound  to  see  his  money 
applied,  lb. 

mortgagee,  under  trusts  for  payment  of  le- 
gacies only,  should  see  his  money  applied, 

1.  229. 

devise  in  trust  to  pay  debts  and  then  mort- 
gages, purchaser  should  see  hit  money 
applied,  i.  233. 

purchaser  bound  to  see  his  money  applied 
in  payment  of  scheduled  debts,  only 
where  there  are  no  trustees,  i.  237,  8. 

this  doctrine  considered,  i..238. 

exonerating  clause  may  be  implied;  1. 239,  n. 

reasons  for  rejecting  rule,  *•  that  if  one  de- 


lies 
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APPLICATION  OF  MOSEY -^c^Uiwued.) 
▼ise  lands  to  trustees  for  pnymeot  of  debts 
in  a  schedole,  or  legacies  alooe^  purchaser 
or  mortngee  shonld  see  his  money  ap- 
pUed/'  h  230. 

estate  devised  to  tmstees  to  sell,  and  pay  off 
asortgage  ob  another  estate,  purchaser 
should  see  bit  oMoey  apoUed,  i.  S31,  n. 

trnst  **  to  pajr  mortgage  aehta  generally," 
not  a  specification,  i.  255,  n. 

LATEST  OBNBKAL   RULE,  i.  240,  D. 

inqnirr  should  be  made  as  to  necessity  of 
raising  money,  if  it  be  raisable  only  on 
deficiency  of  another  fund,  i.  239. 

that  purchaser  is  to  see  hit  money  applied, 
an  objection  to  conveyance,  not  to  title, 
i.24],  n. 

cases  where  purchaser  should  see  his  money 
applied,  i.  241. 

cases  where  he  will  be  exempt  from  that 
liability,  i.  245,  n. 

mortgagee  having  notice  of  will,  shonld  en- 

3nire  if  particular  fund  pointed  out  for 
ebts  is  exhausted,  ii.  1092. 
mortgagee  may  be  bound  to  see  his  money 

applied,  ii.  1095. 
if  money  be  divisible  among  infants,  pur- 
chaser exonerated,  i.  244,  n. 

APPOINTMENT, 

though  it  deviate  from  letter  of  power,  Tre* 

qnently  supported,  i.  7S,  n. 
power  or  appointment  in  feme  eevertl  she 

may  apponit  conditionally,  i.  107,  n. 
as  to  registration  of  deeds  of  appointihent, 

ii.  620,  n. 

APPORTIONMENT, 

of  mortgage-money  paid  in,  ii.  1043,  &  n. 
of  interest,  in  case  of  tenant  for  life's  death, 
iL943. 

APPBOPRIATION, 

mle  aa  to  appropriation  of  debts,  on  pur- 
chase of  eatnte  subject  to  mortgage,  ii. 
885. 
of  general  payneal,  1. 558,  it.  944. 
See  Purchater  ^  nMt  m^tti  fa  assrf- 

APPURTENANCES, 

mortgage  of  brewhoiise  with  the  apphrte- 
nances  will  not  carry  utensils,  ii.  1040, 1. 

ARREARS  OF  INTEREST, 

cannot  be  made  principal  on  transfer  of 
mortgage,  if  mortgagor  does  not  join,  i. 
154. 

and  if  he  joins,  arrears  cannot  be  made 
principal  against  subsequent  incumbran- 
cers, i.  154,  n. 

arrear  of  interest  recoverable,  1.  291. 

must  be  paid  by  subsequent  mortgagee  re- 
deeming, ib. 

not  barrable  by  statute  of  limitations  as  a 
'  simple-contract  debt,  ib.  n. 

arrears  on  first  mortgage  not  to  prejudice 
subsequent  incumbrancer,  i.  292,  n. 

incumbrancer  entitled  to  arrears  against 
remain der-roan,  though  he  omit  to  obtain 
interest  from  particular  tenant,  lb.    ^ 

aecas,  if  incumbrancer  be  in  connivance  witli 
tenaiit  for  Ufe,  ib. 


to 


ARREARS  OF  INTEREST-^OMtfimlffl.) 
a^  between  remainder-nrtui  and  teiMuit 

Ufe,  arrears  answerable  ont  of  aaneii 

latter,  i.  295,  n. 
mortgagee  purchasing  life-estate  liable 

arrear,  1.  295. 
arrears  considered  in  reference  to 

for  life,  mortgagee  and  remainder- 

ii.  922,  n. 
rents  of  life-estate  applicable  to  diadiuv^ 

arrears  accnmulatlng  during  former  lin!, 

Ib. 
interest  not  allowed  on  arrears,  ii.  910, 11. 
though  pvafits  insufficient  to  answer  aamep 

but  casta  nnat  bear  interest  notwithatand* 

ing,  ii.  920. 
mortgagee  threatens  to  enter^  agreement  by 

inunt  to  pay  interest  no  arrears  binding, 

11.  916. 
doubtful  whether  assets  of  Infant  ttBmBtin 

tail   (his  guardian   being  in  receipt   v€ 

rents)  must  discharge  arrears,  iL  926,  ik 
guardian  answerable  for  arrears,  when,  5* 

951. 
tenant  by  curtesy  must  pay  interest  on  ar- 
rear accruing  doe  during  ioint  livea  of 

himself  and  wife  (tenant  in  tee),  il.  997,  m 
See  Gtiordtaa,  interett. 

ARREARS  OF  MAINTENANCE,  i.  90. 

ARREARS  OF  RENT, 

mortgagee  entitled  to,  i.  175,  n. 

ARREST, 

mortgagee  may  arrest  mortgagor,  as  also 
foreclose  and  eject  him  at  same  time,  Ii. 
966y  n. 

ARTICLES, 

marriage  articles   are  liberally  constroed, 

1.  97,  n. 
whetiier  notice  of  articles  notice  of  their 

equitable  construction?  ii.  566,  n. 
performance  of  articles  to  settle  lands*  de- 
creed in  exoneration  of  personal  estate 
of  covenantor,  ii.  870. 
See  Femecwertf  SeltUmiBU. 

ASSENT^ 

of  ezecntors  necessary  to  complete  bequest 
of  mortgage-money,  i.  422,  n. 

ASSETS, 

acquired  by  breach  of  trust  in  executor, 
parties  to  the  breach  of  trust  responsible, 
1. 104,  n. 

benefit  of  redemption  purchased  by  mort- 
gagee's executor,  is  assets,  i.  285,  n.  ii. 
1048. 

in  equity  divided  equally,  i.  519,  n.  ^ 

equity  of  redemption  on  mortgage  in  fee, 
equitable  not  legal  assets,  i.  418. 

equity  of  redemption  on  mortgage  of  lease- 
hold estate  is  equitable  assets,  i.  520,  n. 
522. 

reversion  on  mortgage  for  years  is  assets 
qnawio  aeciderinty  i.  525,  4. 

money  paid  to  heir  for  his  concurrence, 
where  mortgage  is  beyond  value  of  es- 
tate, not  assets,  i.  521,  5. 

mortgage  devised  for  payment  of  debts,  is 
equitable  assets,  though  trustee  consti- 
tuted executor,  i.  525. 
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ASSETS— (c0}iHnm<I.) 

so  thongh  heir  be  trnstee,  i.  560. 

attendant  terra  is  assets,  i.  511,  n. 

trust  estate  is  assets,  ii.  606. 

general  power  of  appointnent  Is  not  assets 

till  ezecated,  ii.  1031,  n. 
real  and  personal,  legal  and  eqnitabte  assets 

distinguished,  i.  318,  n.  319.  n. 
dRstingnished  as  to  devised  and  descended 

estates,  and   as  to  specialty  and  simple- 

contract  creditors,  i.  319,  n. 
administration  of  assets  ia  law  and  equity, 

1.394^  n. 
mode  or  effecting  assets,  i.  3S5,  n. 
Girder  io  which  they  are  applied  ia  payment 

of  debts,  ii.  861,  9,  n. 
withont  covenant  or  bond  wherein  heir  is 

named,  mortgagee  has  no  claim  on  real 

assets  of  mortgagor,  ii.  866,  n. 
aot  marshalled  in  favor  of  charity,  i.  141,  n. 
not  marshalled  in  favor  of  simple-contract 

creditors,  i.  3f0. 
modem  rule  as  to  marshalling  assets,    it 

890,  n: 
instances  of  this  mle  in  reference  to  mort- 
gagee, creditors,  and  legatees,  ib. 
•f  tenant  for  life  answerable  for  arrears  of 

Interest,  when,  ii.  9ie3,  n. 
equity  of  redemption  on  mortgage  in  fee  is, 

I.  319,  n. 
j^rodnce  of  estate,  after  redeeming  money 

4l«e  on  equitable  mortgage  by  deposit  of 

lease,  is  assets,  and  executrix  accountable 

for  same,  though  she  had  not  redeemed, 

ib. 
See  Defended  eHate,    Devited  ettate^ 
EifuUff  rf  redempHan. 

ASSIGNEES  IN  BANKRUPTCY, 

liable  to  covenants  if  they  accept  rent,  i. 
182,  n. 

they  talLc  subject  to  same  equities  as  bank- 
rnpt,  i.  193,  n.  532,  n. 

may  redeem,  I.  26«. 

judgment  creditor  preferred  to  (hem  in  re- 
demption, 1.  S80. 

refusing  to  redeem,  minor  part,  or  even  one 
creditor,  may  redeem,  i.  332, 3. 

defective  surrender  of  copyholds  supplied 
against  assignees  of  banlLmpt  mortgagor 
in  favor  of  mortgagee,  L  531,  n. 

no  tacking  against  assignees  of  bankrupt, 
when,  i.  559,  n. 

assignees  of  bankrupt  not  assisted  in  equity, 
when,  ii.  651. 

term  no  protection  against  dower  to  assig- 
nees of.  bankrupt,  it  688,  n. 

entitled  to  interest  of  money  in  hands  of 
trustees  of  bankrupt's  wife  during  Us  life, 
ii.  753» 

must  make  provision  for  bankrupt's  wife, 
when,  ii.  757. 

they  are  entitled  to  wife's  separate  estate, 
on  making  provision  for  her,  ii.  758. 

particular  assignee  for  value,  and  assignee  of 
bankrupt  distinguished,  as  to  assignment 
of  wife's  mor.t^iige  or  equitable  choae  im 
aeiUn,  ii.  768,  n. 


ASSIGNEES    IN      BANKBUPTCY^conft- 

nued,) 

not  permitted  to  redeem  without  paying  in- 
terest up  to  time  of  redemption,  if  estate 
adequate,  ii.  945. 

contracts  of  assignees  in  bankraptey,  before^ 
bargain    and    sale    from   commissioners, 
binding,  ii.  971,  n. 

equity  of  redemption  of  copyholds  potenti- 
ally in  assignees  till  bargain  and  sale  from 
commissioners  to  purchaser,  ii.  1070,  n. 

release  of  eqnity  of  redemption  by  assignees 
alone,  binding  on  bankrupt,  ii.  972,  n. 

assignee  of  bankrupt  purchasing  estate,  an- 
swerable for  any  profit  lie  may  make  1^ 
it,  ii.  1060,  1. 

necessary  parties  to  conveyance  from  de- 
positary of  deeds  to  purchaser,  ii.  106 L. 

may  redeem  under  new  act,  ii.  108S  b^ 
See  Aaaignment  ta  banhruftey* 

ASSIGNEE  OF  CROWN, 
may  redeem,  I.  284. 

ASSIGNEE    OF    EQUITY   OF   REDEMP- 
TION, 

the  right  to  attach  subsequent  debt  to  mort- 
gage not  available  against,  i.  354,  n. 

assignee  of  partial  interest  in  estate  may 
rraeem  whole  mortgage,  L  262,  n. 

whether  assignee  of  eqtiity  of  redemption 
dnrtag  suit,  will  be  bound  by  decree,  L 
549,  n. 

ASSIGNEE  OF  MORTGAGE, 

must  take  upon  himself  correctness  of  ac- 
count, if  mortoai^or  does  not  join,  i.  154,  n. 

assignee  of  whole  term  liable  for  rent  and 
repair,  though  he  never  enter,  1. 178. 

assignee  of  whole  term  in  lease  stands  in 
same  situation  as  assignor,  i.  184,  n. 

and  is  liable  to  covenants  before  entry,  lb. 

entitled  to  whole  money  due,  though  he  pur- 
chase for  less,  I.  344,  5. 

affected  with  notice  of  his  assignor,  ii.  589. 

and  bound  by  mortgagee's  confession  of  no- 
tice in  his  answer,  ib. 

assignee  for  value  from  husband,  of  wife*s 
mortgage  or  equitable  ekou  in  ac/toa,  not 
good,  unless  he  will  make  provision,  for 
wife,  ii.  765,  n.  766. 

particnlar  assignee  for  value  and  assignee  in 
bankruptcy  distinguished,  l\  768,  n. ' 

may  have  account  taken  from  beginning  to 
end,  ii.  953,  n. 

after  several  transfers  assignees  not  account- 
able for  profits  before  his  own  time,  il* 
955,  6. 

assignee  foreclosuig,  his  assignor  not  a  ne- 
cessary party,  ii*  965,  n. 
See  JMngnwutUf  Inieruif  Tnm^fer, 

ASSIGNMENT, 

though  frandnlent,  good  against  mortgagor, 

i.  34,  n. 
.and  creditor  with  notice^  ib. 
of  regiptering  assignment  of  leasehold  by 
way  of  mortgage,  ii.  d21,  n. 
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ASSIGNMENT— (tfoiiitiiiwJ.) 

equitable  mortgagee  compellable  to   take, 

ii.  1053. 
of  term  actoaHy  necessary  to  give  priorityi 
i.  461»  n. 

ASSIGNMENT  IN  BANKRUPTCY, 

passes  rights  of  bankrupt  in  same  plight  as 
be  possessed  them,  ii.  768,  n. 

no  effect  on  wife's  contingent  legacy,  ii. 
765,  n. 

good  rednction  of  wife's  mortgage  into  pos- 
session, ii.  751. 

passes  wife's  chMei  in  action^  bnt  not  her 
reversionary  interests,  ii.  752,  n.  0 

ASSIGNMENT  OF  GOODS, 

to  give  a  particular    creditor  preference, 

seems  valid,  i.  3%. 
to  secure  a  fntnre  contingent  debt  valid, 
though  possession  retained  ;  so  in  all  cases 
where  possession  not  meant  to  follow  as- 
signment, i.  S3. 

ASSIGNMENT  OF  MORTGAGE, 

DO  necessity  for  mortgagor  or  his  represen- 
tatives to  concur  in  assignment,  i.  l5it. 
151.  n.  906. 

bow  assignment  of  mortgage  operates  on 
mortgagor's  continuation  in  possession,  till 
default,  1. 163,  4. 

of  assignment  before  forfeiture  of  condition, 
I.  273,  n. 

with  assent  of  mortgagor,  makes  all  money 
then  advanced  by  assignee  carry  interest, 
i.  903. 

eonlra  if  assignment  colourable,  ii.  904. 

without  mortgagor's  concurrence,  assignee 
can  claim  what  is  dne  only,   ib.  n. 

should  always  be  with  mortgagor's  privity, 
ii.  905. 

payments  to  mortgagee  after  assignment  of 
mortgage,  bind  assignee,  ib.  n. 

mortgagee  allowed  a  week  at  least  to  peruse 
draft  assignment  of  mortgage,  ii.  941. 

mortgagee  in  possession  assigning  without 
mortgagor's  consent,  answerable  for  fu- 
ture renu,  ii.  948. 

mortgagee  may  assign  without  entering  on 
land,  ii.  1035. 

should  be  made  on  land,  when,  ii.  1040. 

mortgagee  may  ayign  mortgage   of  copy- 
holds before  admittance,  ii.  1071,  n. 
•     of  the  requisite  stamp  on  an  asssignment  of 
mortgage,  ii.  1 137,  n. 

without  mortgagor's  concnrrence,  is  at  the 
peril  of  bis  disputing  the  account,  ii.  906,  n. 
See  Account f  Transfer. 

ASSIGNMENT  OF  TERM, 

actual  assignment  of  term  preferred  to.  de- 
claration of  trust,  i.  471,  n.  475,  n. 

thonch  accompanied  witli  deeds,  i.  510,  n. 

Lord  Hardwicke's  approval  of  mere  decla- 
ration in  preference  to  assignment,  t. 
476,  u. 

to  continue  term,  assignment  necessary, 
whenever  inheritance  made  subject  of 
mortgage  or  purchase,  i.  475,  n. 


ASSIGNMENT  OF  TERM--<o«iiluw«L) 

whether  term  should  be  assigned  od   eTcrj 
change  of  ownership,  i.  498,  n. 

more  regarded  than  its  quiescent  existeoee, 
i.  505,  D. 

pendente  Uie^  will  not  rebnt  preanmptioa  of 
its  surrender,  i.  497.  5U5,  n. 

necessary  to  attend  uses  of  marriage  set- 
tlement, i.  508,  II. 

necessity  of  procnriog  assignmeot  of  prior 
legal  term,  i.  486,  n. 

of  what  terms  assignment  may  be^reqaired, 
i.  487,  n. 

when  assignment  of  term  may  be  dispeased 
with,  i.  509,  n. 

Mr.  Butler's  rules  as  to  dUpensing  with  as- 
signment of  terms,  1.510,  u.  511,  a.  , 

ASSIGNMENT  OF  WIFE'S  TERM, 

held  by    trustees,   by  her    husband,  vafid 

against  her,  ii.  713. 
assignment  of  wife's  personal  property  it 

trustee's  hands,  by  her  husband,  will  act 

exclude  her  equity  to  a  provision,  ii.  754. 

766. 

ASSUMPSIT, 

release  of  equity  of  redemption,  good  tm- 
sideratiou  to  maintain,  i.  $54. 
See  Indebitaius  Assumpdl^ 

ATTAINDER,!.  310. 

See  Croim,  Equity  rf Redemption,   ' 

ATTAINTED  PERSON 

cannot  mortgage,  i.  58. 

ATTENDANT  TERM, 
origin  of,  i.  478. 
its  nature  and  use,  i.  467.  ii.  61S. 
invented  to  keep  estates  in  right  dianael, 

and  dominion  of  them  entire,  i.  459. 
creature  of  equity,  i.  478,  n. 
partskes  of  qualities  of  real    property,  i. 

511,  n. 
is  part  of  inheritance  belonging  to  heir,  L 

457.  483?,  3. 
never  severed  but  for  creditors,  i.  5il,  n. 
cannot  be  entailed,  ib. 
is  not  devisable  by  will  unattested,  i.  489,3. 
follows  uses  of  inheritance,  i.  468,  511,'d. 
is  assets,  i.  321.  511,  n. 
is  subject  to  dower  and  curtesy,  i.  511,  a. 
but  not  to  customs  of  London,  ib. 
trusts  of  attendant  term  are  not  notice,  es- 

cept  when,  ii.  56-1,  n. 
fine  of  inheritance  does  not  bar  attendant 

term,  i.  488,  n. 
manner  in  which  it  attends,  ib. 
equitable  ownership  of  term  and  inlieritaaet 

meeting  in  same  person,  without  ^any  in- 
tervening interest,  term  becomea  attead- 

ant,  i.  458. 
unless  contrary  intention  be  expressed  or 

implied,  ib. 
term  to  pay  debts  attends  after  debts  paid 

i.  460. 
lease  witliont  consideration  wiU  attend,  if  no 

truits  declared,  i.  46K 
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ATTENDANT  TZftM^caidinued.) 

io  what  cases  term  will  attend  witboat  ex* 
press  declaratioD,  1.461,  n. 

not  if  a  svbstantial  reversion  be  reserved  tb 
lusignor,  ib. 

term  to  be  on  nses  after  mentioned,  non4 
declared,  it  attends,  i.  460,  1,  n. 

tame  law  if  term  be  created  by  will,  ami  no 
contradictory  intention  appears,  i.  46f ,  n« 

same  if  assigned  to  tenant  in  fee,  his  execu- 
tors, Sic,  i.  46f . 

term  assigned  to  trustee  will  attend,  though 
not  so  declared,  i.  463,  4* 

fee  assigned  to  trustee,  term  attends,  without 
declaration,  1.  463,  n. 

lessee  purchasing  inheritance,  term  attends 
before  conveyance  executed,  ib. 

general  rule,  ib.  478,  n. 

term  attends  new  uses  without  declaration, 
i.  463,  n. 

term  to  raise  portions  attends  after  portions 
paid,  I.  464. 

trust  of  term  exhausted,  it  attends,  ib.  n. 

term  in  remainder  will  attend,  i.  464. 

resulting  trust  Is  always  attendant,  ib.  n. 

if  any  difference  between  express  or  im- 
plied attendant  terms,  i.  465,  u.  469,  n. 

tivstee  of  term  becomes  trustee  for  iocnm- 
brancer  without  assignment,  i.  474. 

assignment  from  two  trustees  of  attendant 
term,  preferred  to  assignment  from  other 
ode,  i.  436. 

mortgagee  entitled  to  benefit  of  attendant 
term,  though  fraudulently  concealed,  i. 
189. 

administrator  not  entitled  to  term  limited  to 
intestate,  her  executors,  Sec,  its  purpose 
having  ceased,  i.  464. 

may  be  disaunexed  and  assigned  to  protect 
a  mortgagee,  and  then  again  made  attend- 
ant, i.  465,  n.  470,  n. 

but  no  constructive  attendancy  against  ex- 
press declaration,  ii.  613. 

advantage  of  term,  i.  479,  n. 

it  a  shield  against  bankruptcy,  i.  479,  n. 

and  protects  against  all  other  charges  and 
incumbrances,  i.  468, 9,  479,  n. 

protects  equitable  interest,  i.  469,  n.  478,  n. 

and  against  what  crown  debts,  i.  469,  n. 
479,  n.  483,  n. 

no  protection  to  King's  debtor,  but  disan- 
nexed  and  mortgaged,  it  will  protect  mort- 
gagee, i.  482,  n. 

term  attends  for  volun^er,  i.  463,  n. 

but  no  protection  against  crown  debts  in  his 
favour,  i.  481,  n. 

mortgagee  without  notice  taking  defective 
cottveyanee  and  assignment  of  term,  pro- 
tectedy  i.  468. 

second  mortgagee  witliout  notice,  obtainiag 
legal  estate  by  means  of  attendant  term, 
and  having  deeds  preferred  in  ejectment, 
i.  471. 

pivtects  against  dower,  when,  i.  48S,  n. 

when  attendant  term  may  be  presumed  to  be 
sarrendered,  i.  491. 

iHastration  of  different  bearings  t>f  rule  in 
law  and  equity,  i.  508,  n. 
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ATTENDANT  TERM— («>a«mi«f.) 

unnecessary  to  ascertain  precise  moment  of 

surrender,  i.  508,  n. 
when  fair  to  say  term  is  barred  by  adverse 

possession,  ib. 
six  general  rules  for  determining  when  term 

may  be    presumed    to    be  surrendered, 

1.509,  n. 
necessity  of  procuring  assignment  of  prior 

legal  term,  i.  486,  n. 
seldom   supersedes    necessity  of  searching 

for  judgments,  i.  511,  n. 
should  not  be  relied  on  unless  proof  of  its 

existenre  can  be  easily  obtained,  i.  512,  n. 
no  protection  against  crown  debt,  i.  483,  n. 
contra  if  term  does  not  become  \ittendant 

nntil  after  lieo  of  crown    debt   has  at- 
tached, i.  483.* 

ATTESTATION, 

will  devising  equity  of  redemption,  should 

be  attested  by  three  witnesses,  1.  i66,  n. 

433,  n. 
will  devising  mortgage,  needs  no  attestation, 

being  out  of  statute  of  Frauds,  i.  4^. 
devise  of  mortgage  in  law  and  at  equity  dis- 
tinguished, i.  4129,  n. 
will  of  copyholds  requires  no  attestation, 

i.  430,  n. 
will  of  mortgagee  who  has  purchased  equity 

of  redemption,  void  if  not  attested  by 

three  witnesses,  i.  43l,  n. 
8ee  WUnets. 

ATTORNEY, 

his  duty  in  preparing  warrant  of  attorney, 

i.  5,  n. 
not  a  neeessary  party  to  bill  of  discovery, 

i.  379,  n. 
notice    to     attorney  is    notice    to    party, 

ii.  581,  n. 
employed  on  both    sides,  both   parties  af- 
fected   with   notice   to  him,   ii.  583,  n. 

584,  n. 
not  material  on  whose  advice  employed, 

ii.  583. 
but  notice  must   be   in  same  transaction, 

ii.  586. 
notice  to  attorney  eighteen  months  before, 

iio  effect,  ii.  586,  7. 
notice  to  him  binding,  though  not  employed 

tlironghout,  ii.  587. 
contra  if  he  never  enter  on  business,  ii.  588. 
attorney  concealing  incumbrance  liable  to 

make  satiftfaction,  ii.5B9. 
cannot  refuse  to  give  evidence  of  execution 

of  deed,  ii.  588. 
attachment  against,  for  such  refusal,  ib.  n. 
may  demur   to    be    examined    as  witness, 

ib. 
but  if  he  consents  his  evidence  may  be  taken, 

ib. 
privilege  of,  ib.  589. 
his  restriction  on,  ii.  589,  n. 
ordered  to  deliver  up  deed,  when,  ii.  659^  n. 
payment'  to  [attorney  or]  scrivener  having 

bond,  .gopdj  ii.  9^9, 

SD 


I 


1106 


INDEX. 


ATTORN  EY-^conHmud.) 

he  can  receive  interest  only  if  he  have  deed 
and  not  bond,  ii.  933. 

not  within  bankrupt  laws,  ib. 

deeds  delivered  to  an  attorney  to  prepare 
mortgage  not  ao  equitable  deposit,  li.  1054, 
1055. 

holds  deeds  as  well  for  mortgagor  as  mort- 
gagee, ii.  1065. 

not  allowed  to  charge  commission  for  re- 
ceiving produce  of  West  India  plantations, 
ib. 

has  what  Iten  on  bankrapt*s  papers,  ii.  1061. 

has  no  lien  where  deeds  accidentally  fall 
into  his  hands,  ii.  1063  6. 

his  representatives  have  the  same  lien  as 
bimself,  ii.  1064  6. 

■^cgligeotly  lending  money  on  defective  se- 
curity, rc*8ponsible,  ii.  1065  b,  1089  b. 

case  in  which  attorney  saddled  with  io.«s  oc- 
casioned by  his  raisapprehensioB,  it.  1090. 

he  must  eumine  whole  will,  and  not  be  con- 
tent with  a  mere  extract  from  it,  ib. «. 

Practical  directions  to,  ki  preparing  mort- 
gages,  ii.  1089  6. 

his  duty  in  perasing  abstract,  ib. 

See  Notice,  Power  of  Attortuy.  Scrivener, 
Witneu. 

ATTORNEY  AND  CLIENT, 

possession  of  papers  by  attorney  is  posses- 
sion of  client,  i.  379,  n. 

attorney  at  no  time  permitted  to  divulge 
secrets  of  client,  ii.  688,  n. 

attorney  may  take  mortgage  from  client, 
thongh  for  costs,  but  he  will  be  narrowly 
watched,  and  must  produce  vouchers, 
i.  124.  n.  ii.  1064. 

he  will  be  put  to  proof  of  payment  of  mo- 
ney lent  or  expended  on  behalf  of  bis 
client,  ii.  1065. 

If  client's  gift  to  attorney  allowable,  ib. 

attorney  negligently  lending  client's  money 
on  defective  security,  responsible^  ib. 

ATTORNEY-GENERAL, 

proceeding  against  crown,  commenced  by 
filing  bill  against  him,  i.  309,  n.  310,  n. 

ATTORNEY'S  LIEN, 

executor  of  attorney  entitled  to  same  privi- 
lege as  attorney  himself,  L  379,  n.  iu  1064. 
3ef  SoUciior^M  lien. 

ATTORNMENT, 

of  tenants  not  necessarv  on  mortgage,  mort- 
gagee being  entitled  to  rents  on  notice, 
i.  17«.  177. 

of  attornment  generally,  i.  173,  n. 

it  usnally  accompanies  receiver's  appoint- 
ment, i.  S94.  30X,  n. 

AUCTION  DUTY. 

Uy  whom  pavable  when  assignees  of  bank- 
rupt sell  whole  estate  or  equity  of  redemp- 
tion, li.  1082. 

AUTHORITY, 

si>ecial,  cannot  be  transferred,  i.  S42. 
delegation  of,  1.244. 

rourt  cannot  transfer  mere  naked  aathority, 
i««249;  n. 


B. 

BAIL, 

may  be  put  in  on  an  action^  of  debt  broight 
by  mortgagor  against  mortgagee  for  nort- 
gage  money,  ii.  IIOO. 

BAILEE 

responsible  for  thing  baited,  ii.  1061. 

BALANCE 

of  receiver's  account  to  be  paid  in  yetriy, 

i.303,  n. 
directed  to  bear  interest  if  mor^;afee  boUi 

over  afker  he  is  paid  by  rents,  i.  519,  >* 

ii.  959,  n. 
if  excessive,   applied    to     sink    priodpali 

ii.  957.  959,  n. 
See  Re8t$» 

BANK, 

of  payment  of  money  into,  i.  2S8,  n. 

BANK  ANNUITIES, 

bequest  of,  not  specific,  ii.  813,  n. 

BANK  NOTES, 

are  quasi  cash,  i.  431,  n. 

if  accepted    without   objection    as    sock, 

ii.  938. 
are  not  a  legal  tender,  bat  if  not  objected 

to  at  time,  good,  ii.  936,  and  n.  937. 
tinder   of  bank    notes  shonld    be  accsa- 

panied  with  offer  to  turn  them  into  moneji 

ii.  938. 
Bed  quaere  this,  ib. 
what  a  good  delivery  of  bank  aotes  in  iwrtif 

cauiAy  ii.  1027,  n. 

BANKER, 

pledging  indorsed  bills  of  exchange,  i.t9,B. 
statute  2lJac.  1,  does  not  extend  to  psi* 

session  by  bankers,  i.  44,  n. 
bankers   commission    though    accompanied 

with  mortgage,  not  usorions,  ii.  896,  n. 

BANKRUPT, 

Repuied  oumer$kip  under  ike  Htttute  f  i  J^(.  U 

c.  19,  s.  10  4-11, 
relates  to  goods  only,  i.  20,  n. 
and   not   to    possession  by  agent  or  fietor, 

i.  29,  n. 
available  by  assignees  only,  i.  2T,  n. 
mortgagor  must  be  trader  to  come  within, 

i.  20. 
possession,  not  with  consent  of  true  otrofl', 

no  fraua,  i.  22,  n. 
possession  must  come  up  to  time  of  bask* 

rnptcy,  i.  25,  n. 
not  repealed  by  ship  registry  acts,  ib. 
assignee  preferred    to    mortgagee  of  ship, 

latter  not  having  taken  possession,  f.  31, 

note, 
debts  within  meaning  of  this  act,  i.  40,  n, 
so  are  cHomb  ta  ac^^iv,  i,  41,  n. 
bills  of  exchange,  ib. 
right  of  trading,  ib. 
good-will  of  newspaper,  ib. 
benefit  of  news- walk,  ib. 
but  not  mortgages,  ib. 
nor  future  labour,  ib. 
goods  and  chattels  includes  every  interesti 

ib. 
construction  of  stutute^  i.  41.  . 
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BANKRUPT-<Miltiw«l.) 

comprebeiids  conditional  coaveyance,  1. 41. 

reasons  for  including  mortgage  within,  ib. 
4S. 

mortgagee  is  true  owner  for  purposes  of  act, 
lb* 

relates  to  equitable  as  well  as  legal  interest, 
ib.  n« 

policy  of  act  [15  Ves.  66]  U  43. 

class  of  cases  to  which  the  statute  applies, 
ib.  n.  44,  n. 

class  of  cases  to  which  statute  does  not  ex- 
tend, i.  44,  n.  45,  n.  46,  n.  47,  n. 

possession  by  bankrupt  after  certificate,  not 
within  statute,  i.  44,  n. 

trustee  not  within  statute,  ib. 

possession  by  bankrupt  of  goods  on  sale  or 
return,  not  within  statute,  ib. 

bankrupt's  possession,  which  is  not  fraudu- 
lent, not  within  statute,  wed  ouare^  i.  45,  n. 

this    statute    distinguished   from    13  Elia. 
i.  44,  n. 

bankrupt's  possession,  without  consent  of 
real  owner,  not  within  statnte,  i.  45,  n. 

order  on  wharfinger,  good  determination  of 
bankrupt's  possession,  ib. 

statute  applies  to  goods  in  possession  of 
badkrupt  in  his  owq  right  only,  i.  46,  n. 

stock  belonging  to  bankrnpt,  in  name  of 
accountant-general,  transferred  lo  mort- 
iptgee,  not  within  order  and  disposition 
ef  bankrupt  with  consent  of  true  owner, 
ii.  1084. 

assignees  of  bankrupt  entitled  to  goods 
substituted  in  place  of  goods  disposed  of, 
ib. 

late  cases  on  this  statute,  ib. 

consent  necessary  to  application  under  stat 

rOeo.y.  ii.  998,n. 
baiUk  fide  payments  to  or  hj  bankrupt  two 
months  prior  to  commission,  binding,  ii. 
1085  e. 
conveyances  bv,  two  months  befoi^e  commis- 
sion, good,  il>. 
b^nti  fide  purchases  from  bankrnpt  without 
notice,  net  to  be  impeached,  ii.  1085  d. 

BANKRUPT  ACT, 

extracts  from,  respecting  reputed  ownership, 
constructive  notice,  and  bonA  fide  convey* 
ances,  ii*  1085  6. 

BANKRUPTCY, 

of  mortgage  of  ship,  between  transfer  at 
sea  and  its  arrival  in  port,  i.  25,  n. 

proviso  for  re-possession  of  goods  on  bank- 
ruptcy, void.  i.  44,  n« 

judgment  creditor  cannot  redeem  after 
baokruptey,  i.  tB3,  n. 

commisstoo  of  .bankrupt  prevents  tacking, 
i.  551. 

attendant  term,  a  shield  against  bank- 
ruptcy,'i.  479,  n. 

not  to  interfere  with  rules  on  tacking,' 
1. 5f  6,  n. 

mortgage  effected  two  months  before  com- 
mission issued,  good,  i.  559,  n.  ii.  591 » n. 

as  to  additional  settlement  on  wife,  in  dise 
of  husband's  bailkrnptgy,  ii.  749*  1 

of  bttiband  ^how  it  affccti  wife's  mortgages 


BANKRUPTCY-(«wi«Jtii«l.) 

and  equitable  eka$e$  in  actioa,  ii.  751  to 

765. 

settlement,  which  securer  to  wife  her  for- 
tune on  death  or  bankruptcy  of  husband, 
good,  ii.  lO&S. 

enect  of  bankruptcy  on  usurious  mort*^ 
gage,  ii.  896. 

Obneral  Ordbb. 
mortgagee   may  pray  sale    under  general 
'   oixTer  in  bankruptcy,  ii.  1081. 
cases  on  general  order,  ib. 
mortgagee  selling    under  general  order  in 

bankruptcy,  must  pay  ezpencea  of  sale, 

il.  996,  n. 
equitable    mortgages    not    within    general 

order  in  bankruptcy,  ii.  1060. 
of  equitable  mortgagee's  petition  for  sale  in 

bankruptcy,  ib. 
if  mortgagee  allowed   to  prove  for  defici- 
ency beU)re  sale,  ii.  1081. 
mortgagee  cannot  retract  election  to  prove, 

ii.  108«. 
when  requisite  for  mortgagee  to  applyto 

court  to  bid  at  sale,  i.  1S4,  n.  ii.  108%. 
mortgagee  proving  debt  in  bankruptcy  not 

bound  to  give  up  joint  security,  Ii.  108S. 
mortgagee  having  bond,  may  prove  and  fix 

deficiency  to  vote  for  assignees,  sed  quare^ 

ib. 

crown  cannot  prove  its  debt  under  commis- 
sion of  bankrnpt,  ii.  1085. 

enrolment  of  bargain  and  sale  In  bank- 
ruptcy does  not  relate  to  its  execution  ai 
in  other  cases,  ib» 

as  to  notice  of  act  of,  il.  593,  n. 

late  act  of,  ii.  596,  n, 

conveyance  after,  valid,  when,  ib. 

BANKRUPT  MORTGAGOR, 

being  tenant  in  tail,  his  assignees  shall  have 
his    estate  discharged    of  mortgage,   U 
100,  n. 
Bed  quote  now,  i.  192,  3,  B.  534,  n. 

inqniry  whether  bargain  and  sale  of  com- 
missioners confirms  prior  incumbrances  of 
bankrnpt  tenant  in  tail  \  i.  191,  f. 

banknipt  cannot  redeem,  but  insolvent 
debtor  may,  i.  i&t, 

bankrnpt  may  compel  his  assignees  to  re- 
deem for  his  benefit,  ib.  n. 

part  of  bankrnpt*s  creditors  may  redeem  if 
rest  disagree,  i.  3:^2,  3.' 

voluntary  and  compubory  payments  to  bank- 
rupt distingnished,  ii.  590,  n. 

of  payment  of  interest  where  mortgagor  is 
bankrupt,  ii.  945,  n, 

bankrupt  unnecessary  party  to  foreclosare, 
ii.  970. 

though  he  be  In  possession  of  deeds,  ii.  979* 

or  though  no  bargain  and  sale  has  been 
executed  from  commissioners  to  assig- 
nees, ii.  970,  n.  971,  n. 

release  of  eonity  of  redemption  by  assig- 
nees alone  oinaing  on  bankrupt,  ii.  97t, 

mortgagee  may  petition  to  stay  bankrupt's 

certificate,  ii.  1084. 

See  Ad  of  bamkrupietf,  Aseignee  o/  bank" 

rapl,  Gtnette,  UMMbmnd md^Hfife,  Re* 

€9veriff  RemUf/'e  act,  TenwU  i*  let/,    . 
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BARGAIN  AND  SALB, 

in  bankniptegr,lias  same  effect  as  reoovery, 
!•  190,  n. 

contract  by  assignees  in  bankruptcy  before 
bargain  and  sale  binding,  ii.  971,  n. 

not  necessary  to  give  assignees  right  to 
redeem,  ib. 

.  enrolment  of,  relates  to  time  of  its  execn- 
tion,  ii.  1085. 
except  in  bankruptcy,  ib. 

BARON  AND  FEME— (see  Husbatid  4-  Wife.) 

BARRISTER, 

may  be  a  receiver,  i.  f96,  n. 

BED, 

if  it  can  be  mortgaged,  i.  17,  n. 

BELIEF, 

not    enough    against  a  positive  averment, 
!•  555. 
See  Witness. 

BENCHERS, 

of  tlie  law  societies  privileged  to  determine 
dispntes  respecting  chambers,  L  S9f,  402. 

BENEFICE, 

of  clergy  not  assignable,  i.  69,  n.  ii.  1160. 

Bnt  see  AdtowsoHy  Rector, 
infant  may  present  to,  when,  i.  f07,  n. 
See  AAmoson. 

BEQUEST, 

of   bond    passes    principal    not    interest, 

i.  426,  n. 
of  sum  to  be  laid  oot  in  excbeqeer  annuities, 

specific,  ii.  813. 
of  personal  estate,  to  alter  administration 

of  assets,  viewed  with  jealousy,  ib. 
of  residue,  -specific,  when,  ii.  8«8. 
See  Deeise,  Hesidve. 

BID  AT  SALE, 

mortgagee  mnst  apply  for  liberty  to  bid  at 
sale,  when,  i.  1^4,  n.  ii.  108t. 

BIDDINOS, 

of  opening  them,  ii.  1016,  n. 

BILL, 

motion  to  dismiss  bill  may  be  made  after 
three  terms,  i.  372,  n. 
See  Amended  BUt. 

BILL  FOR  DISCOVERY, 

of  mortgage  of  leaseholds  dismissed,  i.  178. 

may  be  maintained  for  goods,  when,  ii.  639. 

bill  of  discovery  does  not  prevent  tackine, 
ii.  649,  50.  * 

bill  to  discover  lands  snl^ect  to  a  judgment 
that  plaintiff  may  extend  them,  plea  of 
purchase  for  value  without  notice,  allow- 
ed, ii.  649. 

same  plea  to  bill  by  assignees  to  discover 
goods  assigned  by  commissioner  of  bank* 
rupt,  allowed,  ii.  650. 

BILL  OF  EXCHANGE, 
pledge  of,  i.  S9,  n. 
a  chattel  within  ieijac.  1.  i.  41,  n. 
acceptor   of,  taking   preniinm  before  it  is 
payable,  m>t  guilty  of  usury,  ii.  896,  n. 


BILL  OF  EXCHAN0JEU<Mltee^) 

use  of  bill  of  exchange  In  acoosBpamiDg 

mortgage,  ii.  908. 
not   enough  to  remove  vendor^s  eqaitaUe 
lien,  ii.  106S. 

BILL  OF  FORECLOSURE, 

sale  of  right  to  file  blU  of  foredoanre,  a 

nallity,  i.  371,  n. 
judgment  confessed  after  bill  of  foredoanre, 
creditor  no  equity  to  be  party,  iL  989.  n. 
990,  n. 

See  FareeUfsnre, 
BILL  OF  LADING, 

of  goods  at  sea  described,  L  S6. 

exemplified,  i.  t7,  n. 

mortgageable  by  delivery  and  iBdonement, 

1.  26. 
without  possession  of  goods,  i.  f7. 
indorsement  in  blank  passes  property  when 

filled  up,  1. 30,  n. 
distinguished  from  bill  of  sale,  u  f7,  n. 
no  stoppage  in  transitu  after  mortgiage  by 

indorsement,  1. 18. 
indorsement  of,  per  se,  conveys  Wgnlsmd 

equitable  title  to  goods,  ib.  n. 
except  consigDce  be  agent  or  factor,  I.  29,  a. 
mortgage  of  bill  of  lading  by  agene  pr  factor 

invalid,  ib. 

though  mortgagee  hnve  no  notice  of  afeaey, 
ib. 

equitable  lien  on,  without  indorsemeMt,  i.  t9, 

&  n. 

provided  mortgagee  have  no  notice,  i.  SO. 
this  notice  explained,  ib.  n. 
priority  by  possession  of,  i.  30. 
agreement   to   assign,   equal   'm  equity  tn 

actual  dellverv,  i.  46,  n, 
possession  of,  after  agreement  to  aaaign  or 

deliver,  not  witbui  stat.  «l  Jac.  1.  ib. 
delivered  to  mortgagee  takes  order  aad  dia- 

position  out  of  mortgagor,  ib. 
pledge  of  bill  of  lading  is  a  pledge  of  freight. 

ii.  1091. 
when  clothed  with  trusts,  ib. 
left  with  mortgagor,  his  indorse  preferred, 

ID. 

BILL  OF  REVIVOR, 

heir,  executor,  assignees,  husband,  &c.  mmr 
be  made  parties  by,  i.  548,  n. 
BILL  OF  SALE, 

of  furniture,   and  retention  of  niwsfsiiw 
i.  34. 38.  *        -i"u-^ 

of  personalty  generally,  what  mnst  follow,  ib. 
from  lessee  to  landlord,  and  possession  aAcr. 

no  fraud,  i.  39.  * 

of  goods  in  favor  of  creditors,  an  act  of 

bankruptcy,  when,  ii.  659,  n. 
to  a  particular  creditor,  avoided  by  imbc- 

diate  bankruptcy,  ii.  661,  n, 

BILIi  OF  SALE  OF  SHIP, 
at  sea,  i.  25,  n. 
what  sbonM  be  recited  In,  ib. 
abMlnte  not  controlled  by  parol  agreement 

for  redemption,  i.  t6,  n.  ^ 

distinguished  from  bill  of  lading,  i.  tr,  n. 
•t   goods  without  possession,    frandnleat^ 
!•  Sl|  96,  n« 
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BILL  OF  SALE  OF  SHIP— (eofrftrnMcl.) 
^mifa  if  sale  condittoiml,  i.  57,  n. 
foid  where  vendor  allowed  toi  sell  property^ 

i.  34,  n.  ^   . . 

delivery  ot,  e^oivaleut  W  delivery  of  slup» 
1.35. 
See  iSltp. 

BILL  QUIA  TIMET, 

may  be  filed  by  him  in  reversion  asainat 
tenant  for  life  of  the  equity  of  redemp- 
tioUy  I.  313. 

BILL  TO  PERPETUATE  TESTIMONY, 
cffificts  purchaser  with  notice,  i.  545. 
snch  a  bill  not  entertained  against  a  par- 
chaser  for  value  without  notice,  ii.  648. 


BILL  TO  REDEEM, 
porehaser  after  bill 


filed,  purchases  at  his 


!»eril,  i.  215. 
Smdant  in  bill  for  redemption  may  plead 
statute  of  limitations,  i.  36%. 
'  time  not  enUrged  on  bill  to  redeem  as  on 
bill  to  foreclose,  r.  403,  n.  it.  999,  n. 
to  dismiss  bill  to  redeem  a  motion  of  eoorse, 
ii.  968,  n. 
See  Parity  Bedemptimt, 

BLIND 

person  may  mortgage,  if  he  can  comprehend 
transaction,  1.  68,  n. 

Bt^NA  TESTATORIS, 

not  liable  to  JL  /it,  against  executor,    ii. 
569,  n. 
See  Exeeutar, 

BOND, 

to  perform  covenants,  i..l3,  14. 
mortgage  bond  preferred  to,  i.  15. 

action  on  bond  after  foreclosure,  re-opens 
redemption,  lb.  n. 

construction  of  mort^a^  bond,  ib. 

advantage  of,  ib.  16,  n. 

parol  evidence  to  explain  it,  inadmissible 
!•  15,  n. 

compared  with  covenant  to  pay  money,  I. 
16,  n. 

may  be  dispensed  with,  when,  lb. 

said  to  be  of  no  use  if  estate  ample,  ii.  1091. 

assignable  in  equity  not  at  law,  i.  13. 

possession  of  bond  afler  assignment,  a  fraud, 
ib. 

delivered,  with  power  to  sue,  tantamount  in 
equity  to  actual  delivery  of  goods  in  pot- 
session,  i.  35. 

of  testator  mortgaged  by  executor,  i.  lOf,  n. 

delivered  by  obligee  to  obligor,  discharges 
debt  if  so  intended,  i.  145. 

not  binding  on  copyholds,  i.  S63,  n. 

how  bond  affected  by  marriage,  ib. 

no  lien  on  equity  of  redemption  in  life-time 
of  mortgagor,  i.S30,  n. 

no  lien  on  land,  i.  348,  n.  359. 

except  in. hands  of  heir,  ii.  593. 

and  real  estate  belne  the  original  debtor, 
must  bear  the  bnrlnen,  though  bond  sub* 
aequantiy  gltcn  for  debt^  ii.  878. 


BOND-(<:sa<i»«fd.)^  _^ 

for   arrears  of  itfterest  accompanied  vnth 

formal  receipt,  no  discharge  of  land,  U« 

876,  n.  944,  n. 

not  sufficient  to  remove  vendor's  eqmtablo 

lien,  ii.  106t. 
of  tacking  bond  to  mortgage,  i.  347  to  359« 

ii.  1018. 
tackable  to  mortgage  only  against  hehr,  not 

agah»t  mortgagor,  i.  348. 
said    that  mortgagor  redeeming  must  pay 
bond  debt,   bat  otherwise  if  mortgagea 
foreclose,  Ii.  1017. 
this  doctrine  questioned,  ii.  iai9,  n. 
not  tackable  to  mortgage  against  mortgagor 

or  creditors,  ii.  I0l8,  n. 
mortgagee  forecbsing,  mortgagor's  heir  may 

tack  bond  to  mortgage,  ii.  1019,  n. , 
not  tackable  to  mortgagee  against  assignee 

of  executor,  i.  35f ,  n. 
nor  against  kontt  fide  purchaser  of  equity  of 

redemption,  i.  359. 
nor  against  subsequent  mortgage,  Jud^ent, 

or  statute,  lb. 
not  taciiable  to  mortgage. against  purchaser 
or  subsequent  incumbrancer,  whether  they 
have  notice  or  not,  s<m5.  ib,  n. 
tackable   to   mortgi^e  against   devisee   of 

equity  of  redemption,  i.  353* 
but  devisee  in  trust  for  payment  of  debts, 
not  liable  to  pay  bond  debt  due  to'mort- 
gagee  in  full,  if  Yunds  insufficient,  ib. 
prior  mortgagee  cannot  tack  bond  debt  to 

his  mortaage,  when,  i.  519,  n.  (0* 
synopsis  of  cases  on  tacking  bond  to  mort« 

gage,  i.  348,  n. 
result  of  this  synopsis,  i.  350,  n. 
no  difference  m  tacking,  whether  bond  be 

before  or  after  mortgage,  i.  354. 
tacked  to  mortgage  roust  be  paid  in  full, 
though  it  exceed  penalty,  i.  15,  n.  355,  n. 
358,  u. 
as   to  carrying  Interest  beyond  penalty  of 

bond,  i.  355,  n. 
reference    to  cases  at  law,  where  interest 

was  allowed  beyond  penalty,  ib. 
these  cases  now  over-ruled,  1.  356,  n. 
in  nature  of  fuitlier  charge,  tackable  to 

iQortgage  on  redemption,  i.  356,  7. 
creditor  neglecting  to  tack  bond  to  mort- 
age, cannot  recover  more  than  penalty, 
1.  357,  n. 
restrained  within  penal^,  where  snit  Is  by 
obligee,  hot  extended  beyond  it  (when 
oecesaary),  if  application  be  by  obligor » 
ft.  lOtO. 
sed  ^.  tbb  distinction,  ib.  n.  (oe). 
presaosed  to  be  satisfied  by  twenty,  years 

abandonment,  i.  391,  n.  ii.  1155. 
what  will  repel  this  presumption,  i.  39S,  o- 
mortgage  being  a  collateral  security,  never 
discharged  while  interest  paid  on  bonds^ 
i.  394,  n. 
equity  attaching  on  bond  attaches  also  oil 

the  interest,  ii.  11 00. 
cancelled,  interest  must  be  refunded,  fb* 
b^nest  of  bopd  pM^f  principal  oot  Ib« 
teresti  i.  4S6t 
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BOND— (coNfiiiM<r.) 

pledge  by  executor  of  bond  specifically  be- 
queathed, for  his  own  debt,  equity  will 
order  pawnee  to  deliver  op  bond  to  spe- 
cificlegatee,  it.  570,  n. 

bequest  of  monnr  on  boqd  held  in  trust  for 
testator,  specific,  ii.  81 1. 

distinction  between  bequest  of  bond  and 
money  due  on  bond  exploded,  ib.  n. 

in  trover  for  bond,  date  need  not  be  shewn, 
ii.  63S. 

heir  should  be  named  in  bond  to  buid  him, 
ii.  Bd6,  n. 

invalidated  by  taking  usurious  interest,  ii. 
89S,  n. 

as  collateral  secnrity  to  mortgage  of  Irish 
or  Colonial  property  at  6  per  cent,  good, 
ii.  898,  n. 

though  given  by  third  person,  ii.  898. 

in  England  at  6  per  cent.^  for  purchase- 
money  unpaid  of  estate  in  West  Indies, 
void,  ii.  899. 

sed  qu.  now,  ib.  n. 

payment  to  scrivener  having  bond  good, 
11.  S32. 

after  foreclosnre,  mortgagee  may  sne  on 
bond)  whether  he  has  sold  estate  or  not, 
Hmb,  ii.  1003,  n.  4,  n.  5,  n. 

may  be  the  subject  of  a  donatio  mortis 
caHsd,  ii.  10t9. 

what  a  good  delivery  of  bond  in  moriU 
Micsd,  ii.  1027,  n. 

gift  of  mortgage  and  bond  distinguished, 
ii.  10S9. 

from  mortgagee  to  mdrtgagor,  and  mortga- 
gee made  executor,  is  assets,  ii.  1044. 

deposit  of  bond  creates  no  lien,  ii.  1060. 

when  a  substitution  of  charge,  ii.  944,  n. 

taken  as  a  collateral  security,  no  discharge 
of  land,  ib. 

of  tacking  it  against  intermediate  mortga- 
gees, i.  451,  n. 

carrying  interest,  will  enable  its  recovery 
beyond  penalty,  i.  358,  n. 
See  Chose  in  Action,  Extinguishment  of 
debt.  Judgment, 

BOND  CREDITOR 

cannot,  as  such,  redeem,  i.  S4f . 

he  most  first  obtain  judgment,  i.  263,  n. 
ii.  683. 

aqd  as  to  leaseholds  he  mutt  sne  out  exe- 
cution, i.  271,  2. 

bond  and  simple-contract  creditors  paid  in 
average,  when,  i.  329. 

interest  cannot  be  turned  into  principal 
atfainst  bond  creditors,  ii.  912. 

without  Uieir  consent,  ii.  910. 
.  master's  report  computing  interest  on  bond 
does  not  convert  it  into  principal,  ii.  911. 

BOOK  DEBTS 

mortgageable,  1.  24,  n.    See  Chose  in  Action, 

BOOK  OF  ACCOUNTS, 

evidence  to  shew  what  is  really  due, 
ii.  960y  n. 

BOOKS 

if  a  scholar*B  books  can  be  mortgaged, 
i.  17,  n. 


BOROUGH, 

mortgagor  may  vote  at  botongli 
when,  i.  170,  n. 

BOROUGH  ENGLISH, 

yonngest  son  in,  may  redeem,  i.  965,  ■• 

BRAMPTON  V.  BARKER^ 

considered  over-ruled,  ii.  581,  n.  646. 

BREACH  OF  TRUST-<see  7Vw<0 

BREWHOUSE« 

possession  of  utensils  in  brewhonae  by 
gagor  after  mortgage,    no   fraud,  L  99. 
40,  n. 
mortgage  of,  with  the  appartemiicea,  vll 
not  pass  utensils,  ii.  1040. 
See  Key. 

BRISTOL  BARGAIN, 

relieved  against,  i.  375,  n. 

BUILDING  LEASE, 

mortgagee  decreed  not  to  quit  it,  Iboagl 
content  to  lose  his  money,  i.  194- 

c. 

CALENDAR, 

not  lunar  months,  mode  of  coBipafati4m  m 
decree  to.  foreclose  n%  a  certain  perisd, 
ii.  972. 

CANAL  SHARES 

are  real  property,  and  mortgageable  aecod- 

ing  to  forms  pfescribc^d  by  act,  i.  24,  a. 
bequest  of  money  due  on  canal  ahara  ti 

charity,  void,  L  143,  n. 

CANCELLATION, 

intent  to  cancel  debt,  not  proveable  by  pa- 

rol,  i.  146. 
of  deed,  releases  debt,  but  does  not  revest 

estate,  i.  202. 
by  whom  cancelled  triable  by  jnry,  L  203. 
but  after  a  decree  in  equity,  it  cannot  ke 

tried  if  will  i>e  cancelled,  i.  54S. 

CARPENTER, 

if  his  tools  can  be  mortgaged,  i.  17,  n. 

CASH  PAYMENTS, 

whether  equity  will  relieve  against  atatntei 
concerning  tender  during  suspension  if 
cash  payments,  tl.  936,  n. 

CAUTION 

to  mortgagee  to  take  nnder-ieaae  instead  ef 

assignment,  i.  185,  n. 
caution  when  a  person  is  about  to  lend  bkh 

ue^,    and  suspects  another  of  haviag  a 

prior  charge,  i.  446,  u. 
caution  as  to  eapresstng  intention   in  wHb 

and  transfers,   out  of  what  food  aMSt- 

gage  is  to  be  paid,  ii.  887,  n. 

CERTIFICATE 

of  registry  of  ship  should  be  recited  in  biB 
of  sale,  i.  25,  n. 

of  discharge  of  mortgage  useful  to  be  re- 
gistered, iL  620. 

CESSER— (see  Proviso  </  Cesser)^  L  491,  n. 

CESSET  EXECUTIO,  i.  483,  n. 

reversion  recoverable  with,  u  SST,  a.  324b 
judgment,  when  recoverable  with,  it  688. 
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CESTUI  QUE  TRUST, 

fthoold  be  party  when  porchaser  bound  to 

see  bis  money  applied,  i.  <41. 
necessary  party  to  bill  to  redeem,  i.  409,  n. 
eesiuii  que  trmU^  not  being  parties,  may  (by 

lodnlxence  of  conrt)  be  made  so  on  short 

petition,  ib. 
possession  of  cettui  que  trust  ts  constmc- 

tively  that  of  his  trustee,  i.  487,  n. 
of  adverse  possession  In  cestui   que  tnut, 

1.499,  n.  .VX),  n.  ii.  1154. 
long  possession  by  cestui  que  trust  no  evi- 

dienee  of  surrender  of  estate  of  tmstee, 

i.  504,  n. 
Bon-claiin  on  fine  by  purchaser  with  notice 

of  trust,    will  not  bar  cestui  que  trust ; 

otherwise  if  no  notice,  i.  535,  6. 
non-claim  on  fine  by  trustee  will  not  bar 

cestui  que  trust,  i.  536. 
agreement  by  trustee  to  torn  interest  into 

principal,   binding   on    cestui  que  trust, 

Ii.  909,  n. 
cestfd  que  trust  answerable  for  pledge  if  his 

trustee  produce  it  not  on  application  to 

redeem,  it  1045. 

CHAMBERS, 

mortgaged,  the  conrt  will  not  enter  into 
any  question  respecting  them,  until  satis- 
fied that  benchers  have  given  the  parties 
leave  to  try  it,  i.  S9i.  40«. 

CHAMPERTY,  i.  23,  n.— (see  JUaintenauce.) 

CHANOE  OF  TRUSTEES, 

constmction  of  powers  for  change  and  in- 
demnity of  trustees,  i.  fSO,  n. 

CHAPEL, 

of  mortgages  by  trustees  of  Islington 
chapel,  il.  1048. 

CHARACTER 

of  third  person  falsely  stated,  cxpoaes  per- 
son givmg  it  to  an  action,  i.  443.  445. 

CHAROE 

of  debts  generally,  same  as  devise  for  tlieir 

payment,  i.  2S0. 
what  words  amount    to  charge  of  debts, 

i.  ««l,  n.(f). 
of  debts  exonerates  purchaser  before  suit 

by  creditors  for  payment,  but  it  does  not 

after,  i.  2t3. 
of  debts  will  affect  equity  of  redemption, 

i.  3t6,  n. 
of  debts  in  equity  on  particnlar  lands,  no 

exoneration  of  personal  fund,  ii.  788. 
of  debts  on  real  estate  no  exemption  of  per- 
sonal fund,  ii.  844. 
mere  charge  of  debts,  no  exoneration  of  de- 
scended estate ;   sed  contra  if  particular 

fund  created,  ii.  857,  n. 
power  to  charge  an  estate  with  a  sum  of 

money,  not  assets,  i.  S^9,  n.  ii.  1031,  n. 
when  power  to  charge  authorises  power  to 

mortgage,  ii.  103t,  n. 
priority  of  estate  couferred  by  power  to 

cimrge,  ii.  1033,  n. 
as  to  merger  of  charges  when  paid  off  by 

tenant  in  tail  or  tenant  for  life,  i.  316,  n. 
general  rules    as   to  merger   of  charges, 

ii.  1088. 


CHAROE-(m<>m<d.) 

latest  general  rule,  ii.  1088. 

as  to  acceleration  of  charges,  il.  108^ 

CHARITY, 

mortgage  given  to,  when  within  mortmain 

act,  i.  141. 
legacy  given  to  charity  postponed  to  pay- 
ment of  debts,  ii.  796. 
See  JUbrtmoin  Act, 

CHATTEL, 

is  mortgageable,  i.  18,  n. 

mortgage,  though  in  fee,  is  a  chattel,  i.  106. 

chattel  held   by  possession,  real  estate  by 
title,  i.  49,  n. 

sale  of  chattels  good  against  crown,  i.  481,  n. 

what  a  sufficient  leaving  of  possession  of 
chattels  in  mortgagor  to  make  it  fraudu- 
lent within  13  Eliz.  c.  5,   or  21  Jac.  l. 
c.  19.  8. 11,  and  what  not,  i.  fl.  23. 
See  Goods,    Posscuum,  Reputed  oumer* 
skip, 

CHELSEA  PENSION, 

mortgage  of,  void,  ii.  1048,  n. 

CHILDREN, 

favored  in  equity;   therefore  declaring  an 

estate  to  be  chargeable  with  money  for 

their  benefit,  if  unprovided  for.  Imports 

power  of  mortgage  or  sale,  i.  66,  It.  809. 
portioned,  may  insist  on  sale,  when,  i.  62,  n. 
every  one  but  heir  considered  as  younger 

children,  i.  84,  n. 
trust  of  equity  of  redemption  in  favor  of 

diildren,  though  not  in  writing,  biliding, 

1.145. 
voluntary  settlement  for  children  binding. 

on  future  creditors,  iL  657,  n. 
chUdrens'  equity  to  a  provision  in  case  of 

bankruptcy  of  father,  il.  770,  n. 
presumption  that  testator  could  not  intend 

to  prefer  wife  to  disinherison  of  children, 

ii.  808,  n. 
See  Portions,  Power,  Trustees, 

CHOSE  IN  ACTION, 
defiacKl,  i.  23,  n. 

different  kinds  enumerated,  i.  24,  n. 
mortgageable,  i.  23,  n. 
"bdnd  debt  assignable  in  equity,  not  at  law, 

i.  23. 
possession    of    bond    after  assignment,   a 

fraud,  ib. 
assignable  in  equity,  i.  24,  n. 
no  particnlar  form  requisite  for  assignment 

of,  ii.  772. 
mere  note  in  writing  sufficient,  ii.  1060* 
must  be  sued  for  at  law  in  assignor's  name, 

i.  24,  n. 
assignee  may  sue  in  equity  in  his  own  name, 

ib. 
not  trsnsferrable  by  gift  at  law,  ii.  1029. 
nor  in  equity,  semb,  ib. 
power  ot  attorney  requisite  in  mortgage  of, 

i.  24,  n. 
notice  of  mortgage  should  be  given  to  per-* 

son  liable  to  pay  money,  ib. 
notice,  is  to  assignment  of  chose  in  uction, 

what  possession  is  to  moveables,  i.  412. 
mortgagee  giving   notice    to  trustee    pre- 

lerred,  i.  451,  n.  . 
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CHOSE  TN  ACTION-^eontinved.) 

chose  in  aetioH  will  pasx  bv  term  "  chattel," 
i.4f. 

and  is  within  ?1  Jac.  1.  i.  41,  n.  42. 

rale  ^vt  prior,  6ic»  applieit  to  choaes  in  action, 
i.  451. 

ehout  in  action^  belonging  to  wife,  vest  in 
husband,  if  settlement  before  marriage 
express  or  import  agreement  that  he  shall 
have  them,  ii.  742  to  744,  n. 

hnsband  entitled  to  wife's  mortgage  if  he 
reduce  it  into  possession,  ii.  746. 

or  redacing  choses  in  action  into  possession, 
ib.  n.  749. 

husband  entitled  to  his  wife's  choges  in  action 
without  letters  of  administration,  ii.  749. 

money  due  to  wife,  if  an  equitable  cho$e  in 

'    actionj  ii.  750,  n. 

chosea  tn  action  belonging  to  wife  pass  by 
assignment  in  husband's  bankruptcy  or 
insolvency,  but  not  her  reversionary  in- 
terests, ii.  752,  n.  757,  n. 

wife's  choie  in  action  not  rednced  Into  pos- 
session by  husband's  ejectment^  ii.  751,  n. 

contra  of  foreclosure  atst,  ib. 

assignment  in  bankruptcy  good  reduction 
of  wife's  mortgage  into  possession,  ii.  751. 

CHURCrt  YARD 

not  extendible,  ii.  dOO,  n. 

CHURCHWARDEN, 

of  mortgages  by,  ii.  1048.    See  Oveneera. 

"CLAIM, 

forbearance  to  make  demand,  presumption 
that  claim  is  satisfied,  or  that  claimant 
intends  to  relinquish  it,  i.  365,  n. 

CLANDESTINE  MORTGAGES, 

act  to  prevent,  i.  405. 

does  not  extend  to  bar  widow  of  mortgagor 

of  dower,  i.  406. 
English  and  Roman  law  compared  as  to  this 

act,  ib. 
this  statute  docs  not  cover  fraud,  i.  407. 
voluntary  mortgage  an  exception  to  the  act, 

ib. 

CLERGY 

may  mortgage  their  benefices,  ii.  1161,  n. 
See  Advowaon^  Rtctor. 

CLERICAL  ERROR 

will  not  vitiate  bill  of  sale  of  ship,  i.  25,  n. 
nojr  will  it  vitiate  enrolment,  ii.  621,  n. 

CLERK, 

what  notice  he  has   by  engrossing   deed, 

1*^439,  n. 
mortgagee  to  have  salary  as  clerk,  nsnry, 
ii.  895,  n. 

CLERK  OF  PEACE, 

as  to  mortgage  of  office  of,  i.  59,  n. 

CLIENT— (see  Attorney  and  CHent,  Solicitor.) 

COLLATERAL  SECURITY, 

may  be  barred  by- length  of  time,  and  mort- 
gage remain  nnaffected,  i.  393,  n. 
mortgagee  may  sue  on  collateral  security 

after  foreclosure^  ii.  1001.  1005,  n. 
but  he  thereby  revives  redemption^  ii.  1002. 


COLLATERAL 

collateral  security  available,  when,  ILtOfrT^. 
does  not  affect  original,  ii.  666j  a* 
it   does  not    discharge  principaly    iL  fiTl. 
944,  n.    See  Bond. 

COLLATERALS, 

in    marriage    settlement    are     Tolmiteen, 
[3  Madd.  283.]  i.  166,  n.  212,  n.  iL  657,  lu 
so  are  they  in  composition  deed,  ii.  64S1,  o. 

COLLECTOR, 

dishonest  to  uphold  a  failing  collector,  by 
lending  him  money  on  mortgage,  ii.  1058. 
See  Croum  Debta,  King, 

COLLETTr.  DE  GOLLS, 

arguments  in  favor  of,  ii.  592,  o. 

COLLUSION,  i.  445. 

See  Fraud,  MitrepresenttMon, 

COLLUSIVE  SUIT, 

no  notice  by,  i.  543,  n.    See  Uapendenom 

COLONIAL  ESTATES, 

as  to  appointment  of  receiver  of,  i.  305,  a. 
of  mortgages  of  colonial  property,  ii.  1073. 
of  interest  on   mortgages  of  colonial   pro- 
perty, II.  894. 
six  pe^  cent,  interest  allowed  on  Iri^  and 

West  India  mortgages  made  in  EbglaDdy 

ii.  897. 
commission  not  allowed  to  mortgagee  act* 

ing  as  assignee  of  produce  of  West  India 

estates  mortgaged,  ii.  1072. 
covenant  in  mortgage  deed  that  mortgagee 

shall    be    assignee,    void    as    osariooSy 

ib. 
mortgage  of  colonhil  property  ineligible  ae« 

cnrity,  ii.  1073. 

COMBINATIONS 

between  tenant  and  mortgagee,  discoaraged, 
ii.  952. 

COMMISSION  IN  ARMY,  * 

officer  cannot  pledge,  i.  59,  o* 

COMMISSION  OF  BANKRUPT, 

and  decree  to  settle  priorities,  distingaished, 

i.  539,  n. 
nojndgment  for  creditor,  ib. 
prevents  tacking  being  in  itself  notice^  1. 551. 
aed  qu,  for  now  neither  act  of  bankruptcy, 

nor  commission,   in   themselves,    notice, 

i.  552,  n.  ii.  593,  n. 
but  if  commission  issued,  act  of  bankruptcy 

notice  under  Sir  S.  Romilly's  act,  L  552,  n. 
mortgagee   must  pay  commissionen   fees, 

it  996,  n. 
See    Bankrupt,    Bankruptcy,    Tacldngf 
Usury,  * 

COMMISSION  FOR  TROUBLE, 

none  allowed  to  mortgagee  for   rccei vung 

rents,  i.  297. 
mortgage  to  secure  reasonable  comnission, 

allowed,  ii.  896,  n.  \ 

not  allowed  to  mortgagee  acting  as  con- 
signee of  produce  of  West  India  estates 
mortgaged,  ii.  1072. 
,  See  Banker'*  CommiasioMf  Uamry,  W^ 
India  Mortgage, 
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COMMITTEE 

of   idiot  .  or    lunatic    cannot    mortgagCy 

i.  xdd,  ni* 
may  redeem,  ib. 
bnt  be  should  first  procare  order  for  that 

purpose,  ib. 
so  he  may  redoeni  one  estate  oat  of  pradoce 

of  another,  ib. 
and  may  raue  money  on  mortgage  under 

direction  of  great  seal,  ii.  I09t2. 
bat  not  alio  wed  to  lay  out  money  on  prif  ate 

security,  lb. 

COMMON— (see  Tenani  in.) 

COI^MON  LAW, 

every  person  presumed  acquainted  With  it, 
ii.  566,  n. 


COMPOSITION  DEEDy 

a  revocation,  when,  i.  1 14,  n, 

good,  if  all  creditors  execute,  ii.  658,  b. 

but  may  be  avoided  by  creditor  not  coming 
in,  by  suing  commission  within  two 
months,  ib. 

creditor  not  obliged  to  accede  to,  ib« 

creditor  may  sue  his  legal  remedy  notwith- 
standing, ib. 

bill  may  be  filed  to  make  creditors  come  in^ 
or  renounce,  ib. 

composition  deed  assisted  in  equity,  il.  659,n. 

an  act  of  bankruptcy,  except  subject  of  it 
be  copyhold  estate,  ib.  660^  n. 

composition  deed,  to  which  no  creditor  is 
party,  void,  ii.  66 1,  n. 

mortgage  after,  with  notice,  Toid  as  against 
creditors,  bnt  good  as  a^inst  assignee  in 
bankruptcy  four  months  after^  ib. 

cohstrnction  of,  where  all  creditors  were  to 
sign  or  the  deed  be  void,  ib. 

mch-tgagee    coming    in    under  composition 
deed  cannot  retract  his  election,  and  sue 
ont  commission  of  bankrupt,  ii.  1082. 
See  Conveyance,  Debts, 

COMPOUND  INTEREST, 

not  unlawful  in  England,  bnt  disallowed  in 

regard  to  mortgages,  ii.  909,  n. 
allowed  between  merchants,  il.  918,  n. 
object  of  annual  rests  is  to  give  com|K>nnd 

mterest,  ii*  957.    See  Merest, 

COl^CEALMENT, 

if  mortgagee  denies  interest  in  arrear,  when 
in  fact  there  is  nearly  as  mnch  as  prin- 
cipal, he  must  lose  it  tor  the  fraud,  1. 358. 

equity  of  redemption  forfeited  by  conceal- 
ing prior  mortgages,  i.  406* 

first  mortgagee  ooncealing  his  incnmbrance 
postponed,  i.  437.  441,  n. 

first  mortgagee  standing  by,  and  not  dis- 
closing his  incnmbrance,  postponed, 
i.  437,  n. 

mortgagee  present  at  treaty  for  mortgagor's 
son's  marriage,  but  said  nothing  of  his 
^  Incumbrance,  postponed  to  son,  wife,  and 

issue,  i.  438. 

mortgagor  concealing  defeasance,  loses  bis 
estate,  thoogh  third  persons  have  notice 
thereof,  ib. 

issue  in  tail  under  settlement  encouraging 
stranger    to    purchase    annuity ,  of    bis 


CONCEALMENT— {«wi«aa«d.) 

younger  brother  given  by  their  father*s 
will,  decreed  to  confirm  annuity,  i.  44t. 
rule  of  postponement  in  these  cases  holds, 
notwithstanding   infancy    or    coverture, 
ib. 

CONDITION, 

feoffment  on,  i.  4* 

conditions  creating  and  defCroybg  estate^ 
dl«tiivg<iished,  i.  6* 

mortgage  condition  creates  estate,  lb. 

fbr  cesser  of  tefm,  and  proviso  for  recon- 
veyance, compared  and  distinguished, 
i.  8,  n. 

in  mortgage  bodd»  i.  15,  n. 

conditions  and  possibilities  distiagiUahed^ 
u  S69,  D. 

doctrine  of  conditions  as  applied  to  mort 
gages,  1.  t7l,  n. 

not  devisable,  i.  5r70,  n. 

of  the  interest  of  mortgagor  and  morteaf^ee 
in  estate  mortgaged  before  condiinm 
broken,  i.  {68,  n. 

before  condition  broken  mortga|(or  has 
mere  possessory  tenancy,  i.  il70,  n. 

he  can  neither  atieii  nor  devise  estate  at 
law,  ib. 

whether  mortgagor  has  the  legal  estate  be- 
fore condition  broken,  i.  €69,  n. 

mortgagee  cannot  devise  before  conditioa 
broken,  i.  f7S,  n. 

tiefanit  in  one  pajrment  of  interest,  breach. 
of  whole  condition,  ii.  903.  965,  n* 

payment  in  conformity  to  condition  may  be 
made  to  heir  or  executor,  ii.  663« 

of  tender  in  performance  of  mortgage  con- 
ditions, ii.  937,  n. 

of  conditions  for  rise  and  abatement  of  in- 
terest, ii.  900.    Bee  Interest. 

CONDITIONAL  CONVEYANCE, 

in  contemplation  of  a  settlement  or  family 
^  provision,  distinguUhed  from  a  mortgage 
in  respect  of  redemption,  i.  It9.    . 

CONDITIONAL  SALE 

distinguished  from  mortgage,  i«  139,  o. 

CONFIRMATION, 

recovery  confirms  prior  charges,  Ihouga 
suffered  for  collateral  purposes,  1. 165. 

term  merged  cannot  be  confirmed,  I.  489,  n. 

widow  may  confirm  husband's  mortgage  or 
her  estate,  ii.  705,  n.  7«f ,  n.  7«S,n. 

there  can  be  no  confirmation  of  void  mort 
gage,  iL7«l,  n.  7«3,  n.  ,       ^  . 

mortgagee's  executor,  by  his  receipt  of  in- 
terest from  scrivener,  confirms  tacit 
agreement  that  scrivener  is  to  receive 
interest,  ii.  933. 

A.  being  told  of  a  specific  objection,  exe- 
cutes deed  to  cure  it,  this  does  not  estop 
him  from  enforcing  other  claims,  ii.  1 159. 

contra  if  he  be  told  there   are  ohjectiona 
generally,  ib. 
CONSENT  in  court.    See  Exaadiudim. 


CONSIDERATION, 

inadequacy  of,  will  make  absolute  cooTcy- 
ance  a  mortgage,  i.' 121^  n. 
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CONSIDERATtON^i»ti/tMI«r.) 

litnst  be  proTedy  if  there  are  sigas  of  fraud, 
i.  f  13. 

lease  withoat  consideration  will  attend, 
i.  461. 

Hot  necessary  to  be  stated  in  plea  of  pur- 
chase for  value,  i.  556. 

of  notice  from  inadequacy  of  consideration, 
ii.  578,  n. 

Inadequacy  of  consideration  not  risidly  In- 
vestigated in  family  settlemcfnts,  IL  660. 

If  mortage  form  part  of  price  ^  estate, 
it  becomes  purchaser's  own  personal  debt, 
li.  874.  88«. 
See  ReleoM  •/  equit^f  «/  redempiiam* 

COKSlGNfiE 

of  colonial  property  the  same  as  receiver, 
I.  S05,  n.  See  BiU  q^  Lading,  CoUmial 
Pntperlify  Ctnnmunon. 

CONSOLIDATION 

of  principal,  interest,  and  costs,  by  Mas- 
ter's report,  makes  whole  bear  Interest^ 
ii.  9lf,  n.  913. 

CONSTRUCTION, 

mode  of   construing  written   instruments, 

u  149,  n. 
bad  if  it  render  will  void,  i.  410. 
general  rule  in  construing  willS|  i»  417,  n. 

and  deeds,  11.  11^. 

courts  gbtddd  by  words  oi^  wUI,  not  by  tes- 
tator's circumstances,  ii.  807,  n. 

of  instruments  may  be  assisted  by  a  depo- 
sition void  in  itself,  ii.  8«6. 
See  Residue, 

CONSTRUCTIVE  NOTICE, 

clause  respecting,    under   New  Bankrupt 
Act,  ii.  1085d. 
See  Notice* 

CONTINGENT  INTEREST 

distinguished  from  expectancy,  i.  17,  |^ 

may  l^  morteaged,i.  16,  n. 

wife's  contingent  interest  not  reduced  into 

poisession  by  assignment  in  bankruptcy 

or  Insolvency,  ii.  769,  n. 

CONTINGENT  REMAINDER, 

trustees  to  preserve,  may  join  in  destroying 
it,  when,  i.  537,  St  n. 

mortgagee  not  compellable  to  assist  in  de- 
stroying it,  ii.  581. 

Is  created  by  devise  of  mortgage  to  three 
trustees,  and  sarviror,  i.  431,  n. 

CONTINGENT  REMAINDER-MAN, 

account  settled  with  privity  of  tenant  for 
life,  binding  on,  ii.  954. 

CONTINGENT    RIGHT   OF,  REDEMP- 
TION, 
upon  fair  and  equitable  terms,  allowed  In 
cqnity  in  some  cases,  and  if  contingency 
tails,  the  equity  is  barred,  i.  131.  138. 
See  Pre-emption,    Ile-purchMie. 

CONTlNOlCNT  TERMS 

for  raising  portions,  commence  whenever 
every  contingency  annexed  to  them  lias 
happened,  and  tliey  then  vest  in  interest, 
1. 74^  7'8» 


CONTINGENT  TERMS— (cwsflnawf) 

and  the  tmstiees  may  then  mortgage  or  tm 

for  payment  of  the  portion,  I.  75. 
vests  with  vesting  of  portion,  smd  niy  be 

then  raortgagra,  altnongh   in   reveiaioB, 

i.  74. 
contingency  having  happened,  tem  m^  be 

applied  for  ralNug  portions  or  mmhile- 

nance,  althongh  one  parent  aliTe,  i.  75. 
See  jTrrm. 

CONTINUATION  CONTRACTS 

are  usurious,  ii,  1068. 

CONTRACT, 

equity  of  redemption,  a  good  cotiaidenlian 
for,  i.  t54,  n. 

efect  of  docketing  judgment  af^er' con- 
tract for  purchase,  i.  280,  n. 

Judgment  after  contract  for  sale  attaclies  on 
money  arising  therefrom,  i.  S09,  n. 

for  mortgage,  binds  creditors  under  a  coa- 
position  deed,  i.  434,  5. 

of  assignees  before  bargain  and  ssJe,  bind- 
ing, ii.  97],  n. 

and  lien  distinguished,  ii.  1050  b 

CONTRIBUTION, 

modern  rule  of,  by  tenant  for  life,  i.  3if ,  n. 
314,  n. 

ancient  rule  of,  i.  315,  n. 

no  cotitribiitiou  to  mortgage  by  person  en- 
titled to  portion  out  of  equity  of  redemp* 
tion,  i.  31«,  n. 

distinction  where  contribution  is  made  dar- 
ing life  of  tenant  for  life,  and  whea  after 
hisdeatli,  i.  314. 

jointress  must  contribute,  ii.  684. 

specific  legatee  not  liable  to  contrijnile, 
where  real  assets  sufficient,  il.  854,   n. 

rule  of  contribution  between  two  eatateiy 
1.316,  n.  ii.  891. 

of  Contribution  as  between  sareties, 
ii.  871,  n. 

derivative  lessee  must  contribute  on   re- 
newal, ii.  891,  n. 
See  Tenant  for  Life* 

CONVEYANCE, 

to  be  valid,  must  be  free  from  fraud,  i.  16. 
made  to  defraud  purchaser,  void,  i.  48. 
what  a  fraudulent  purpose  undefined,  ib. 
what  circumstances  make  absolute  convc^r* 

ance  a  mortgage,  i.  1^1,  n. 
after    foreclosure,    necessary  only  wrhere 

mortgagee's  title  defective,  Ii.  988,  n. 
assignees  of  bankrupt  necessary  parties  to 

conveyance  trom  depositary  of  deeils  to 

purchaser,  ii.  1061. 
See  FrauduUnt  Conveyance, 

CONVEYANCE  FOR  DEBTS, 

revoration,  pro  tanto  only  of  a  deriae, 
i.  114,  n. 

creditor  under  conveyance  to  secure  debts, 
cannot  redeem  a  mortgage  unless  trus- 
tees refuse,  i.  333. 

conveyance  voluntary,  if  to  pay  debts  ge- 
nerally, ii.  656. 

if  only  some  creditors  are  parties,  Of  ^me 
debts  specified,  the  deed  is  voluntary  aa 
to  the  rest,  ii.  657. 
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CONVEYANCE  FOB  DEBTO -<«•■<«»•«<*•) 
.      creditor  obtaiaing  jndgment  after  convey- 
ance for  debU,  paid  in    average  only, 
though   he  obuia  aMigoment  of   prior 

mortgage,  i.  6«1.  *  ,    j  u* 

conveyance   in  trnat  to  pay  A/8  debts- 
personal  estate  of  his  heir  (who  sokl  es* 
tate),  liable  to  A/s  mortgages^  ii.  871. 
See  ComposUwn  Dttd. 

CONVEYANCE,  PRESUMPTION  OP, 

presnmptiOn  of  conveyance  from  length  of 
time,  depends  on  natnre  of  possession, 
whether  adverse  or  not,  i.  580,  n.  381,  n. 

conveyance  of  legal  estate  presumed  after 
great  length  of  time,  i.  S97,  n. 

conveyance  of  equity  of  redemption  pre 
snmed,  ib. 

as  to  presumption  of  re-conveyance  of  legal 
estate  from  mortgagee,  ib. 

cases  where  snch  presumptions  have  been 
made  at  law,  i.  399,  n. 

conveyance  of  legal  estate  presumed  in 
equity,  where  similar  presumption  would 
be  made  at  law,  ib. 

re-conveyance  of  legal  estate  presumed  af- 
ter lapse  of  140  years,  ib. 

re-conveyance  of  legal  estate  in  mortgage 
presumed  after  twenty  years,  where  mo- 
ney can  be  presumed  paid,  i.  400. 

jury  may  be  directed  to  presume  surrender 
or  conveyance  in  much  less  time  than 
twenty  years,  i.  496,  n. 

conveyance  of  legal  estate  presumed  in 
four  years  under  circumstances,  ib. 

where  trustees  ought  to  convey,  jury  may 
presume  conveyance,  ib.  &  499,  n. 

not  presumed  after  fifty-three  years,  in 
case  of  Welch  mortgage,  ii.  1155. 

CONVEYANCE  WITH  POWER  OF  SALE 
sometimes    used    instead  of  a   mortgage, 

i.  9  to  13,  n. 
how  it  is  made,  i.  13,  n.  ii.  965,  n.  1123)  n« 

CONVEYANCER, 

of  his  lien  on  papers,  ii.  1063  e. 

COPARCENERS 

-  may  mortgage  their  undivided  shares,  i.  18. 
See  J^tnt'Uitant,    Tenunt  m  eomnum. 


COPYHOLDS, 

ancient  mode  of  mortgaging,  ii.  1068. 

modern  mode,  and  its  consequences,  ib. 

of  the  equity  of  redemption  on  a  mortgage 
of  copyholds,  ii.  1069. 

no  fine  due  on  release  of  equity  of  redemp- 
tion, ib. 

surrender  to  mortgagee,  a  revocation  of 
prior  surrender  to  use  of  will,  ib. 

equity  of  redemption  of  copyhold  mort- 
gage, potentially  in  assignees  of  bank- 
rupt till  bargain  and  sale  from  commis- 
sioners to  purchaser,  ib. 

no  free-bench  on  equity  of  redemption  of 
mortgagor,  ii.  703,  n. 

bnt  dowress  may  redeem  copyholds  if  in- 
cluded in  mortgage  of  freehold,  ii,  683. 

included  In,  or  cmarged  with,  mortgage  pf 
freehold,  most  contribute,  U«  891,  n. 


COPYHOL1)S-(c«*Hh««I.) 

will  of  copyholds   not  withm   statute    of 

frauds,  i.  430,  n. 
till  admission,  legal  estate  of  copyholds  re- 

mains  in  mortgagor,  i.  433,  n. 
no  revocation  by  mortgage  of  copyhold, 

i.  115,  n.  ....  V  ij 

general   rules   as  to  devise  of  copyhold, 

i.  433,  n.  ^    ^    .      u  r 

mortgagee  may  assign  and  devise  before 

admltunce,  ii.  1071.  ...    * 

devisee  of  a  devisee  cannot  inaintam  eject- 
ment without  admittance,  ib. 

mortgag-e  surrendering  to  use  of  his  will, 
no  evidence  tliat  he  considered  it  irre- 
deemable, ii.  t07«.  ,    . 

on  breach  of  condition,  lord  may  insist  on 
mortgagee's  admission.    Sed  qu,  ii.  1070. 

mortgagee  may  foreclose  before  admittance, 
ii.  967.  1070.  ^      ^ 

surrender  after  foreclosure  must  be  at  ex- 
pence  of  mortgagee,  ii.  10«J,  n. 

Sugden's  act  Applies  formal,  not  snbstan* 
tial,  surrenders,  ii.  1070. 

surrender  of  feme  eoverty  whereon  she 
shonld  be  separately  examined,  not  sup- 
plied by  Sngden*s  act,  ib. 

as  to  priority  of  surrender,  ib. 

agreement  to  surrender  binding,  on  whom, 

ii.  1071. 
infant    copyholder  decreed   to  surrender, 

when,  ib. 

bond  no  effect  on  copyholds,  i.  263,  n. 

but  creditor  allowed  to  redeem  when  copy- 
hold is  included  in  mortgage  of  free- 
hold, ib. 

DO  tacking  of  judgment  to  mortgage  of 
copyholds,  i.  569,  n. 

copyhold  lands  not  extendible  under  judg- 
ment or  elegit,  i.  350.  ii.  599,  n. 

not  chargeable  with  debts,  i.  344,  n. 

but  if  included  in  same  mortgage  as  free- 
hold, liable  to  rule  as  to  marshalling 
funds,  ib.  891. 

mortgagee  of  freehold  and  copyhold  estate 
most  take  satisfaction  out  of  copyhold 
estate  first,  ii.  890,  n. 

covenant  to  surrender  copyholds,  though 

Erior,  cannot  be  set  up  against  liim  who 
as  no  notice  of  it,  i.  530,  n. 

if  copyhold  sdrrender  be  defective,  conrt 
I  will  not  supply  deficiency  against  subse- 

quent purchaser  with  title,  i.  530. 

but  defective  surrender  will  be  supplied  in 
favor  of  mortgagee  against  assignees  of 
bankrupt  mortgagor,  i.  531. 

absolute  surrender  of  copyholds  with  jndg^ 
ment  and  note  of  defeasance,  a  mortgage, 
i.  IfO,  n. 

copyhold  conveyed  as  freehold  evidence  of 
contract,  i.  f  58,  n. 

statute  of  47  Geo.  3.  does  not  extend  to 
copyhold,  i.  3^.5,  n. 

heriot  doe  on  mortgagor's  death,  and  on 
mortgagee's  death,  if  admitted,  ii.  1071. 

mortgagee  of  copyhold  may  pull  down  ruin- 
ous houses,  and  build  better,  to  prevent 
forfeiture,  ib. 

copyhold  lands  in  hands  of  alien  mortgaged 
escheat  to  lord  of  manor,  1. 106,  n. 
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COPYHOLDS— (conHmiAi.) 

the  king  cannot  be  a  copyholder,  i.  100,  n. 
doctrine  of  election  applied   to  copyholds, 
U.  1067. 
See  Adfrnnittraior.      EjeHmenU     Feme 
C$vert.    Fortelonwe.    Smrenier. 

CORPORATION 

bonnd  by  equity  of  redemption,  i.  SlO,  d. 
See  Cktwekwarden.    Overaeera, 

CORPORATION  BONDS, 

mortgageable,  l.  24,  n. 


COSTS, 

mortgcgor  mast  pay  costs  of  parties,  made 
necessary  by  lawfal  acts  of  mortgagee, 
U.  991,  n. 
as  of  making  cestui  que  trust  of  mortgage 
money  parties  to  his  bill  to  redeem, 
i.  402,  n. 
mortgagor  liable  lb  costs,  tiiongh  he    pay 

money  into  court,  ii.  9iS,  n.    . 
too  late  for  mortisagor  lo  object  to  mort- 
gagee's  costs  after  decree    to   account, 
li.  995,  p. 
if  conveyance  not  decreed  absolute,  defen- 
dant must  pay  costs,  i.  121,  n. 
mortgagee  being  wrong,  he  must  pay  costs, 

ii.  979,  n. 

mortgagee  charged  with  costs,  if  guilty  of 
fraud  or  collusion,  oppression  or  delay, 
li.  978,  n.  993,  n. 
but  costs  of  examining  defendant  as  witness 

to  be  paid  by  mortgagor,  ii.  994,  n. 
of  ejectment  not  allowed,  if  no  notice  taken 

thereof  in  bill,  ii.  99«,  n. 
settled  that  mortgagee  may  be  decreed  to 

pa^  his  own  costs,  ii.  993,  n.  994,  n. 
inquiry  whether  mortgagee  made  to    pay 
costs  of  mortgagor  as  weU  as  his  own, 
ii.  995,  n. 
mortgagee  dl9allowed  costs  where  he  resists 
redemption  without  ground,   or  pursues 
wrong  remedy,  ii.  994,  n« 
contra  if  case  be  douDtfnl,  or  issue  directed, 

ib. 
mortgagee  selling  under  general  order   In 
bankruptcy  must  pay  ezpences  of  tale, 
ii.  996,  n. 
but  equitable  mortgagee    allowed  costs  of 
petition  for  sale,  if  some  writing  accom- 


pany deposit,  ii.  1061. 
»ill  " 


may  be  turned  into  prindpaiy  motwitiiAiad- 
ing  nofic^  of  subsequent  inciimbraBCC% 
il.  9S«,  n.  ^  .       .. 

when  taxed,   become  a  judgment  debt,  is. 

1046,  n. 
pm  chasers  or  c^tpect^t  iKirs  allowed  coeis^ 

il*  991   n. 
ekgit  creditor  allowed  costs,  whdB,  Ii.  ^^."^ 
distinctions  on  costs  as  to  lunatics  wad  tm^ 

iant  mortgagees,  ib.  ^_i  ^  »^ 

infant  trustee  allowed    costs,  as  brief  to 

counsel,  &c.  ib. 
due  to  baron  and  feme  on  mortgagee^  pi' 

being   over-ruled,  survive    to    wire, 

1046. 
right  to  costs  dies  with  person,  ib. 
sale  directed  with  consent  of  second 

third  mortgagees,  costs  to  be  paid  first, 

ii.  993,  n. 

attorney  may  take  mortgage  from  his  cliMt 
for  cosU,  but  he  will  be  narrowly  v^atch- 
cd,  and  must  produce  vouchers,  ii,  106^ 

where  a  solicitor  taking  mortgage  from  ha 
client  had  occasioned  great  delay  and  ex- 
pensive  litigation,  he  was  decreed  to  pay 

costs,  ii.  99S,  n.  j.       *  j 

mortgage  deed  lost,  re-conveyance  directed, 
with  indemnity  and  costs,  li.  993,  n- 


COSTS 

will' they  bear  interest,  IL  921. 

COUNSEL, 

v»hatnotice  he  has  by  witnessmg  or  dniw« 
ing  deed,  i.  439,  n. 

notice  to  him  is  notice  to  the  party,  u.  581. 

provided  it  f>e  in  same  transaction,  ii.  586. 

optional  whetlier  he  will  be  examined  aa  a 
witness,  ii.  598.  .  . 

his  knowledge  before  retainer  aot  privi- 
leged, ii.  589. 

COUNTERPART, 

evidence,  ii.  1046. 

COURT, 

of  payment  of  money  into  coart,  1. 2t8,  tt* 
perquisites  of  ooarts  BMrtgageaUe,  1 18. 
tenant  may  pav  rents  into  ooarl,  wben  tiiey 

are  claims  by  both  mortgagor  and  mort* 

gagee,  ii.  929. 


bill  for  redemption  without  title,  purchase 
after,  of  right  to  redeem,  bill  dismissed 
with  full  costs,  ii.  996,  n. 

mortgagee  allowed  costs  of  ejectment  and 
foreclosure,  but  not  costs  of  croas  cause 
on  bill  filed  by  defendants,  who  might 
prevail  or  not,  iL  996.  1021,  2*  il 

mortgagee  allowed  costs  of  administration  J 
to  an  annuitant  under  mortgagor's  will,^ 
to  whom  arrears  were  due,  iL  991,  n. 

mortgagee  entitled  to  full,  not  taxed  eosts, ! 
n.  991.  993,  n.  \ 

interest  allowed  on  costs,  ii.  911.  I 

notwithstanding  profits   insufficient  to  an* 
swer  Interest,  ii.  920« 


COURT  OF  EQUITY, 

will  taka  notice  of  proceedings  liefore  a 
proper  jurisdietioa  in  a  foreign  country^ 
1.  211. 

COURT  ROLLS, 

notice  to  stevrard,  ii.  569. 

contents  of  notice  to   mortgagee   or  pir« 

chaser,  11.563. 
nnless  prior  mortgage  be  entered  in  wrong 

book,  il>«  n. 
attorney,  when  ordered  to  deliver  up  eooit 

rolls,  ii.  632,  n. 
deposit  of  court    rolls   er^ates   cquitibli 

mortgage,  ii,1056. 
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COVENANT, 

Ibreoaveyinf  fee  after  iMiiilty  i.  9. 
cAcacyvOfy  qeeetionedy  ib.  n. 
of  bond  to  perform  ooveoantif  1. 13*  14. 
to  pay  money  and  mortgage  bond  compared, 

i.  16,  s. 
that  money  shell  remain  on  mortgage  given 

time,  bkiding,  i.  16.  ii.  tl  18. 
pnrcbaMr  forvalne,  cannot  resist  specific 

pefforamnce    of  contreot,   for  want   of 

covenants  for  title  by  tmstees,  i.  61,  n. 
.   nse  of  covenant  for    payment    of  money, 

ib. 
said  to  be  of  no  nse  if  estate  ample,  li. 

mortgagor  sneable  on  covenant  for  payment 

:of  roeney,  thongh  deed  void,  i.  95,  n. 
nbeeoee  of  such  covenant  no  injury  to  mort- 
gage, i.  119,  n.  ISS. 
introdneed  for  sake  of  personal  security, 

i.  119,  n. 
is  evidence  of  loan,  i.  139,  n. 
^material  to  explain  aatore  of  contract,  i. 
13t.  137. 

frfien  new  covenant  to  pay  money  neces- 
sary on  transfer  of  mortgage,  i.  159,  n. 

makes  heir  liable,  when,  ib. 

legatee  cannot  take  advantage  of  covenant 
£br  payment  of  monev,  i.  4tt,  n. 

to  pay  money  is  a  collateral  secarity  to  a 
higher  species,  ii.  866« 

to  pay  money  can  be  resorted  to  in  equity 
only  in  case  land  fails,  ii.  869. 

heir  should  be  named  In  covenant  to  pay 
money,  to  bind  him,  ii.  866. 

priority  acq oirod  by  exception  in  covenant 
a|;ainst  incumbrances,  i.  557,  n. 

against  incombrances,  extends  not  to  incum- 
brances of  which  mortgagee  has  notice, 
U.  578,  n. 

against  incumbrances,  no  exemption  of  land 
from  payment  of  apy  iacnmbrance,  ii. 
868. 

for  further  assurance  in  mortgage  deed,  not 
enforced  against  i$nie  in  tuii,  i.  59,  n. 

but  such  covenant  binds  assignees  of  tenant 
in  tail,  i.  194. 

release  of  equity  of  redemption  cannot  be 
enforced  under  covenant  for  further  as- 
surance, i.  238,  &  n. 

doubtful,   wliether    equity  will    relieve   a 
mortcagee  who   takes  a  defective  secu- 
rity trom  tenant  In  tail,  without  covenant 
for  further  assorance,  i.  534,  n. 
See  Further  Assurance* 

that  mortgagor  shall  enjoy  till  default  rons 
with  assignment  of  mortgage,  i.  163. 

effect  of  covenant  that  mortgagor  shall 
enjoy  till  default,  ii.  1036. 

under  this  covenant  mortgagor  may  disseise 
mortgagee  by  feoffment,  and  bar  him  by 
fine,  ib.    Sed  qu.  ii.  1156. 

of  covenant  to  produce  deeds,  i.  187,  n. 

to  produce  deed  creating  term,  not  enough 
to  keep  it  alive,  i.  501,  n, 

whether  mortgagee  liable  to  covenant  in 
lease,  i.  18«,  n. 

devisee  of  equity  of  redemption  not  liable 


COVES  X^r^eonthmed,) 

to  covenant  as  assignee  of  whole  term, 
i.  184,  u. 
covenants  by  prior  owners  run  with  land, 

when,  i,  61,  n. 
covenants  in  lease  do  not  run  with  land, 

i.  186,  n. 
covenants  cnrrefsU  humo,  and  covenants  in 

cross,  distinguished,  i.  187,  n. 
to  Insure,  runs  with  land,  ib. 
action  for  breach  of  covenai^t  cannot  be 

maintained    by    assignee    of  mortgage, 

i.  186. 
-   but  mortgagor  may  maintain  an  action,  ib. 
assignee  can  take  advantage  of  covenant  for 

breaches  in  his  own  time  only,  i.  4t^,  to. 
to  make  covenant  run  with  land,  there  must 

be  privity  between  covenanting  parties^ 
'   i.  187. 
with  one  not  having  legal  estate  Is  a  co« 

venant  In  ffTont  lb* 
specific  per^rmance  decreed  of  husband's 

covenant,  that  his  wife  shall  levy  a  fine, 

ii.  707. 
to  levy  fine,  not  specifically  enforced,  when, 

ii.711. 
by  husband,  to  convey  wife's  term,  binding 

on  her  in  equity,  ii.  717. 
inch  a  covenant  is  a  lien  binding  the  right, 

ii.  718. 
to    discharge   mortgage    by  purchaser  of 

eqnity  of  redemption,  does  not  make  it 

his  personal  debt,  ii.  862. 
purchaser's  covenant  with  vendor  no  appro- 
priation, sed  cmtra  if  be  covenant  with 

mortgagee,  ii.  883,  n. 
new   equity  of  redemption   and  covenant 

by  purchaser  to  pay  money,  an  appropria- 
tion of  debt  to  his  own  nse,  ii.  884,  n. 
effect  of  porcliaser's  covenant  for  payment 

of  money,  as  to  liability  of  funds,  ii.  865, 

&n. 
personal  assets  not  affected  by  purchaser's 

covenant  with  mortgagee  to  pay  money. 

ii.  867. 
new  covenant  to  pay  money  on  transfer  of 

mortgage,  does  not  alter  nature  of  debt 

or  liability  of  funds,  ib. 
by  intervening  remainder-man,  to  pay  mo« 

ney,  does  not  take  burthen  of  mortgage 

from  estate  devolving  on  next  remainder* 

man,  it.  868. 
if  heir's  covenant  to  pay  ancestor's  mort- 
gage makes  debt  his  own?  ii.  878. 
See  Purchaser  of  estaie  sul^ect  ie  mort' 
gage. 
to   restrain  equity  of  ^redemption,  void,  L 

117. 
presumed,  that  party  having  notice  of  deed 

containing  covenant,  is  acquainted  whe- 
ther it  be  duly  performea    or  not,   if. 

564,  n. 
mortgage  of  money  due  on  covenant,  li« 

1047,  n. 
to    pay  over    profits  of  land,   a   lien  In 

equity,  ii.l049. 
See  PsrsMMi  etUUj  Re^purchme,  Term§ 
fsr  years. 
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COVERTURE, 

lurgument  from  coverture   against  passing 

legal  estate  by  devise,  i.  419,  n. 
plaintifT,  heir  at  law  of  feme  covert,  decreed 

a  redemption,  although  twenty-five  years 

had  elapsed  in  her  life-time,  i.  ^6. 
in  case  of  coverture,  if  time  begins  to  run, 

disability  will  not  protect   equity  of  re» 

demption,  i.  567. 
feme  cwert  becoming  discovert,  statote  of 

limitations  commences  from    that   time, 

ib. 
allegation  of  coverture  in  ancestor  of  mort- 
gagee  most   be    particularly  proved,   i. 

394,  n. 
no  impediment  to  foreclosure,  ii.  986. 
infancy  and  coverture  distinguished  in  this 

respect,  ib. 

CREDITORS, 

effect   of  assignment  for  benefit  of,  i.  96. 

38,  n. 
have  no  lien  on  land  aAer  it  has  borne  its 

burthen,  though  trustees  misapply  fund, 

i.«19. 
may  follow  property  into  hands  of  third 

{lersons,  i.  lOif,  n. 
t  by  creditors  for  payment  of  their  debtn, 
renders  purchaser  liable  to  see  his  money 
applied,  i.  223,  n. 

obtaining  mortgage  not  allowed  to  retain 
lands  for  bis  old  debt,  ib. 

judgment  creditor  may  redeem  or  have 
decree  for  sale  of  term,  i.  «56t  n. 

ivhat  necessary  to  entitle  creditor  to  redeem, 
i.  f81,n. 

of  husband  may  (after  liis  death)  redeem 
term  purchased  by  him,  and  settled  after 
marriage  on  himself,  and  wife  and  sur- 
vivor, and  after  mortgage  by  him  alone, 
i.  29»,  1. 

tM>nd  creditor  has  no  lien  on  equity  of  re- 
demption in  life-time  of  mortgagor,  i.  330. 

inay  redeem,  on  shewing  that  trustees  or 
executors  refuse,  collude,  or  are  unsafe, 
i.  332,  n. 

minor  part  of,  or  even  one  creditor,  may 
redeem,  if  others  refuse,  at  peril  of  costs, 
i.  332. 

of  settlor,  or  he  in  reversion,  may  redeem, 
i.  333. 

of  bill  by  creditors,  for  affecting  assets  with 
debts,  i.  32/>,  n. 

liow  creditors  may  affect  devised  estates  and 
equities  of  redemption,  L  326,  n. 

general  creditors  bound  by  particuhir  equi- 
ties, i.  434. 

Creditor  (obtaining  judgment  after  convey- 
ance to  pay  debts)  paid  in  average  only, 
though  he  obtain  an  assignment  of  prior 
^<>^tgage,  1.521* 

creditor  becoming  mortgagee,  with  notice 
of  trnats^  obtains  no  preference,  ii.  d71. 

ieftlement,  when  void  against  creditors, 
ii.  657,  n. 

trader  mav  sliew  preference  to  one  creditor, 
if  not  clone  to  evade  baniirupt  laws|  ii. 
$59f  fl«  66D|  m 


CREDITORS— (^(Hrftiived.) 

but  security  gtyen  to  one  creditor  in  coO' 

templation  of  bankmptcy  void,  ii.  6€tf  ■• 
eswept  creditor  be  urgent,  ib. 
assignment  of  personal  property  for  aU  a«- 

dUors  good,  if  trustees  take  posseasieB, 

ii.  659,  n. 

bill  of  sale  to  a  particular  creditor  avoided 
liy  immediate  banl^mptcv,  ii.  661,  a. 

where  a  trust  is  created  for  such  cieditors 
of  A.  as  come  in  within  a  given  time, 
such  as  do  not  cone  in  within  tlie  time, 
are,  nevertheless,  entitled  to  tlie  fund, 

il.  564. 

allowed  to  stand  in  mortgagee's  place,  wben, 
ii.  890,  n. 

allowed  to  stand  in  place  of  vendor  wlio  has 
equitable  lien  for  ptirciiase-money  vnpaid, 
ii.  1062. 

Irat  creditors  of  kuslmnd  not  permitted  to 
stand  in  mortcagee's  place,  wbeie  mort- 
gage is  of  wi^s  estate,  il.  727,  n. 

heir's  right  to  exoneration  does  not  interfere 
with  creditor's,  ii.  782. 

mortgagee  not  allowed  to  use  his  security  to 
prejudice  of  subsequent  creditors,  ii.  951. 

foreclosure  after  bill  for  sale  by  creditors, 
may  l>e  opened  by  tbem,  ii.  988. 
See  Bmikn/pi,    CpmpoiUim  deed^  Cm' 
veytmcet  Jmlgmtni  erediimr^  Penmmi 
.  esfolf,  SkmfU'eimtra€i  crediUr. 

CROPS, 

as  to  growing  crops  when  mortgagee  lalies 
possession,  i.  162,  3,  n. 
See  EmblemeRis, 

CROSS  CAUSE, 

mortgagee  not  allowed  costs  of,  ii.  991.  996. 
1022. 

CROWN, 

exempt  from  rules  respecting  maintenance, 

i.  23,  n. 
may  redeem,  i.  283.  309. 
whether  if  mortgagee  be  attainted  of  treason, 

mortgagor  can  redeem  estate  in  hands  of 

crown  ?  i.  310,  n. 
aHsignee  of  crown  may  redeem,  i.  284. 
may  be  redeemed,  ib.  n. 
but     no    foreclosure    against    crown,   ib. 

ii.  1022,  n. 
mortgagee  must  wait  till  crown  thinks  fit  to 

redeem,  i.  284,  n.  ' 
conveyance  of  canity  of  redemption  good 

against  crown,  ii.  1057. 
but  equity  of  redemption  subject  to  crown 

debts,  1.  2.57,  n. 
debtor  to  crown,  by  simple  contract  and  re- 
cord, distinguished  as  to  legal  and  eqnit^ 

able  mortgage,  ii.  1058. 
debts  of  record  bind  lands  of  king's  debtor 

from  time  of  his  becoming  such,  it.  1077. 
lands  of  king*s  debtors  extendible  in  what- 
ever liands  found  j  i.  481.        ' 
attendant    term    no    protection    to    king's 

debtor,  i.  479,  n.  482,  n. 
but  disannexed  and  mortgaged  it  will  prOH 

tect  mortgagee,  i.  482,  n. 
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CHOWN— (cattHmiMl.) 

tefiD  protects  against  what    crown  debts, 

i.  469.  n. 
mortgaire  term  not  asAipied  to  attend  till 

aAer  lien  of  crown  has  attached,  a  pro- 
tection from,  i.  483,  n. 
lien  of  crown  debts  attaches  on  equitable 

as  well  as  on  legal  estate,  i.  48?,  n. 
no    distinction  where  extent  issues,  when 

debtor  has  lands  in  his  own  possession, 

and  where  it  issnes,   when  he  has  sold 

them,  i.  481,  n. 
simple-contract  crown  debts  no  lien  on  land, 

f.469,  n.  481,  n. 
entitled  to  preference,  when,  ii.  1077,  n. 
its  extent  affects  leaseholds  before  that  of 

snbject-Sy  if  both  delivered  at  same  tune, 

i.  t81,  n. 
debts   not  of  reeord,   entitled  to  priority 

OTer  snbject's  execution,   if  property  in 

goods  not  changed  by  sale  and  deUyery, 
•  ii.  1078. 

goods  bound  from  iette  of  writ  of  extent, 

ib. 
bound  by  sale  of  term,  i.  481,  n. 
Ie|al  estate  of  alien  mortgagee  vests  incrown, 

1.  310,  n. 
deposit  constitutes  equitable    lien  against 

crown,  ii.  1057. 
costs   given    for   crown   against   equitable 

mortgagee  who  stood  on  point  be  could 

not  sustain,  ii.  994,  n. 
extending  mortgagee's  security,  mortgagee 

allowed  to  stand  in  Its  place,  |.  344,  n. 

ii.  890,  n. 
cannot  be  a  trustee,  ii.  1057. 
cannot  prove  its  debt  under  commission  of 

bankrupt,  ii.  1085. 

CUiH  ONERE, 

devisee  taiies  estate  cwn   9nere,  when,  ii. 

863,  4. 
jremainder-man    takes     estate     subject    to 
4!harges  created  by  tenant  for  life  nnder 
l>ower,  vbeu;  ii.  8(58. 

CtJRTESY, 

none  of  seisin  as  mortgagee,  i.  7,  n. 

what  are  the  necessary  incidents  to,  i.  288. 

may  be  of  an  eqnity  of  redemption,  i.  ftbtf  n. 

or  tnist  estate,  ii.  69S,  n. 

tenant  by  curtesy  is  k>ound  by  equity  of  re- 
demption, i.  351. 

tenant  by  curtesy  may  redeem,  i.  t§l,  n. 
te7- 

of  eqnity  of  redemption  on  mortgage  in  fee 
allowed,  i.  287. 

of  money  land,  i.  !f88,  n. 

no  curtesy  of  equity  of  redemption  settled 
to  wife's  separate  nse,  i.  289. 

anion  of  wife's  separate  estate  for  life, 
with  her  equitable  remainder  in  tail  or  in 
fee,  so  as  to  give  hiisband  curtesy,  i.  f  90,  n. 

to  confer  curtesy,  wife  mnst  be  seized  of 
legal  freehold  and  inheritance,  nmul  et 
csmW,  ib. 

^nant  by  curtesy  must  keep  down  interest 
fif  mortgage,  1. 189.  ii.  987. 


CURTESY— (coa/iifu^d.) 

tenant  by  curtesy  mnst  pay  interest  on  ar» 

rears  accrning  during  the  joint  lives  of 

himself  and  wife,  ii.  9f7. 
tenant  by  curtesy  of  eqnity  of  redemptio9 

assigns  to  mortgagee,  who  is  fifty  yean 

in  possession,   redemption  opened  under 

chrcnmstancps,  i.  367,  a. 
attendant  term  is  snbject  to  curtesy,  i.  51},  iu 

CUSTODY  OF  DEEDS, 

depositary  must  keep  deeds  as  safely  as  Jm 
would  his  own,  ii,  106] r 
See  BuiUe^  Plfidge^ 

CUSTOMARY  HEIR, 

may  redeem,  i.  265,  n« 
equity  of  redemption  of  customary  estatM 
follows  the  heir  by  custom,  i.  265. 
See  Bornugk  EngHah^  Gaoelkmd* 

CUSTOMARY  SHARE, 

See  C%9io9u  pf  London  and  York* 

CUSTOMS  OF  LONDON, 

term  purchased  by  freeman  having  inhe* 
ritance  becomes  snl^ect  to  customs,  i, 
465,  n. 

affect  personal  estate  only,  ib. 

nevertheless  a  mortgage  in  fee  has  been  beUI 
to  be  within  them,  ib. 

bnt  attendant  term  is  not  snbject  to  eua^ 
toms  of  London,  i.  511,  n. 

or  York  will  not  prevent  mortgagor's  per- 
sonal  estate  from  being  applied  to  ex« 
onerate  the  real,  ii.  872* 
3ee  I^ndon,  York.. 

CUSTOMS  OF  YORK«^H«  York,) 

CUTHBERT^.  BAKER,  *    ^ 

observa^ons  on,  i.  2;$8,  n, 

P. 

DAUGHTER, 

as  to  daughter  being  considered  ddes^  son^ 

i.  84,  n. 
thongh  twenhr-one,  refused  her  portion  bi 

mother's  lilc-time,    because  maintenance 

was  not  to  be  raised  till  term  was  ii|  posv 

session,  i.  86. 
same  in  faUier's  lifie-tune  for  same  raasofe, 

1.87. 
daughters  less   favoured  where  purdiascrs 

cdiicemed,  i.  97,  n. 
having  redeemed,  shall  hold  against  pos^ 

humous  son,  u  317. 
and  that  absolutely,  if  foreclpsore  thrante^r 

DEAF 

person  may  mortgage  if  capable  of  ^der* 
standing  transactJAn^  i.  58. 

DEBT, 

its  nature  and  kinds,  ii.  775. 

not  discharged  by  tender  and  refosal,  tbongb 

lien  is,  i.  6. 
created  by  mortgage,  without  bond  or  cover 

nant,  1.16,  n. 
debts  in  a  schedule  may  be  mortgaged^  1.  l^4f 
.so  may  book  debts,  ib. 
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Botiee  of  assignment  tbonld  be   given   to 

debtors,  i.  t4. 
m  chattel  witbin  «l  Jac.  1.  i.  40,  n. 
tbe  piincipal,  land  the  incideot,  i.  145. 
pro«nction  of  mortgage  evidence  of  debt, 

i.  tlS. 
alignment  of  mortgage  debt  should  be  taken, 

it  intended  to  be  continned,  i.  317,  n. 
asugnment  of  mortgage  debt  principal  ob- 
ject in  transfer  or  mortgage,  ii.  908. 
mortgage  debt  never  discharged  by  length 

of  time  merely,  i.  S92,  n. 
on  mortgage  not  presumed  satisfied  in  less 

than  twenty  years,  i.  509,  n. 
but  after  twenty  years,  it  may  be  presnmed 

satisfied  under  circumstances,  ii.  1 1 55. 
barred  by  length  of  time,  may  be  revived 
.    by  devise  for  its  payment,  i.  401,  n. 
tacked  to  mortgage,  become^  part  of  it,  \. 

5f5,  n.  ii.  1021. 
ana  interest,  parts  of  same   incumbrance, 

1.65. 
husband  not  exonerated  from  his  own  debt 
by  mortgage  of  his  wife's  eiitate,  ii.  7f7,  n. 
fixed  where  it  ought  to  fall,  ii.  871. 
if  part  of  debt  be   sued  for,  it  roust  be 
averred  that  residue  has  been  satisfied, 
iL994,  n. 
by  decree  is  a  lien  on  person,  not  on  land, 

L547. 
paid,  mortgagee  a  tnistee,  i.  109. 
pn  mortgase  mav  be  forgiven  bv  parol,  i.  44. 
dischargedfby  delivers  of  bond,  i.  145. 
bequest  of  debt  on   bond,  and  bequest  of 

bond,  distinguished,  ii.  819,  n. 
whether  parol  gift  of  deed  will  |iass  mort- 
gage debt,  ii.  10S4. 
not  transferrable  by  gift  at  law,  ii.  10«8. 
nor  in  equity,  semb,  ii.  10«9. 
of  allowing  interest  on  debts  in  eqnity,  i.  66. 
debts  assigned  bear  interest,  though  aonie 

are  simple  contract,  i.  902. 
quality  of  debt  muat  be  changed  to  bear  in- 
terest, ib. 
-when  debts  carry  interest  at  law  and  in 

equity,  ii.  iiOO. 
trust  by  will  to  pay  debts  confers  power  to 

mortgage,  i.  65. 
trustees  may  mortgage  without  waiting  for 

decree,  i.  66, 
mortgage  deed  need  not  state  that  money  is 

wanted  to  pay  debts,  ii.  1092. 
devise  for  payment  of  debt  takes  case  out 
of  statute  of  fraudulent  devises,  i.  69. 
'  instance  where  debts  were  ordered  to  be 
raised  by  sale,  when  legacies  were  left  to 
be  raised  of  rents,  i.  70, 1 . 
^vise  for  payment  of  debts  puts  simple- 
contract  deota  on  footing  with  specialty 
debta,  i.  SOO. 
tenant  in  tail  may  devise  for  payment  of 

debts,  i.  967. 
lands  devised  for  payment  of  debts  and 
legacies,  debts  not  preferred  .to  legacies, 
i.  329. 
in  conveyance  for  payment  of  debts,  ucond 
and  third  mortgagees   bavc   prio^ty  to 


DEBT— (eottftittc<d.) 

bond  and  simple-contract  creditors,  wbo 
are  paid  in  average,  i.  399. 

but  bond  simple  contract  debts  moat  be 
paid  before  legacies,  ii.  796. 

when  conveyance  to  pay  debts  is  volaiitary 
and  void,'ii.  657,  n. 

heir  entitled  after  debts  paid,  I.  916. 

term  to  pay  debts,  attends  after  debts  paid, 
i.  460. 
See  Charge  rf'  Dekts, 

charge  of  debts  generally,  exonerates  p«r- 
diaser,  i.  914. 

devise  to  sell  and  pay  debts  and  legacies, 
purchaser  exonerated,  i.  995. 

mortgagee  mast  see  his  money  applied  in 
discharge  of  <debts,  aseectaiaed  by  report, 
i.  997. 

exonerating  elanse  may  be  implied,  in  con- 
veyance in  trust  to  pay  debts,  i.  ^39,  n. 
See  Aftplkaiion  qf  Purckasi-numeg, 

land  devised  to  pay  debts  no  exemption 
of  personalty  given  to  irife,  execatrix, 
ii.  799,  n. 

devise  for  payment  of  debts  and  legacies  no 
exoneration  of  personal  fund,  ii.  7884- 

land  charged  with  deficiency  only,  iu  789. 

debts  and  legacies  distinguished  as  to  exo- 
neration, ii.  841,  n. 

estate  to  be  sold  for  payment  of  debts,  per- 
gonal fund  first  liable,  ii.  795. 

charged  on  real  estate  no  proof  of  intention 
to  exempt  personalty,  ii.*^799. 

devise  in  trust  to  pay  debts,  remainder  to 
A.  for  life,  bequest  of  personalty  to  him, 
natural  fund  not  exonerated,  tb.  n. 

devise  to  C.  he  paying  lOCl,  to  execator, 
the  1001.  liable  to  debts,  ii.  800. 

debts  contracted  after  date  of  will  payable 
out  of  fund  charged  therewith,  iL  809* 

debts  amounting  to  more  than  whole  per^ 
sonal  estate,  an  exemption  of  tliat  lond 
if  another  be  provided,  ii.  803. 

contra  now,  as  amount  of  debts,  make  no 
difference,  ii.  805,  n. 

amount  of  personal  estate  not  to  be  com- 
pared with  debts  to  ascertain  testator's, 
intention  to  exonerate,  ii.  805.  808,  n. 
885,  n. 

immaterial  how  debts  are  charged  on  real 
estate,  ii.  806,  n. 

debts  charged  on  real  estate,  and  residue 
specifically  bequeathed,  personal  estate 
exempt  from  debts,  ii.  815. 

devise  Tor  payment  of  debts,  if  personalty 
deficient  rents  to  be  appliecl,  residue 
to  wife,  held  exempt  iSrom  debts,  ii. 
816. 

neither  mere  charge,  nor  direction  to  sell, 
nor  creation  of  term,  for  payment  of 
debts,  of  itielf  sufficient  to  disdiarge  per^ 
spnal  estate  as  primary  fiind,  ii.  896,  n. 

contracted  by  testator,  and  debt  contracted 
by  his  ancestor,  distinguished  as  to  trust 
for  payment  of  debts,  ii.  839. 
if  money  arising  from  sale  of  realty  be 
blended  with  personalty,  it  is  one  rand, 
and  alike  applicable  to  debtB|  ii  846,  n. 
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DEBT— (MxHiiKfd.) 

debts  aod  legacies  provided  for  io  same 
clan8e»  iotended  to  be  paid  in  same  way, 
ii.  849,  n. 

funds  for  payment  of  debts  not  altered  by 
devise,    or    charge    for   their  payment, 

ii.  854. 

primary  fund  for  payment  of  debts  not  ex- 
onerated merely  because  another  fund  is 
provided,  ii.  856,  n. 

particular  estate  devised  for  debts,  whe- 
ther in  hands  of  heir  or  devisee,  most, 
after  personal  estate,  discharge  mort- 
gages, ii.  856. 

estate  charged  with  debts  to  be  first  applied 
in  favor  of  heir,  ii.  857. 

order  in  which  assets  are  applied  in  pay- 
ment of  debts,  ii.  861,  2,  n. 

mortgagee  may  pray  sale  for  payment  of 
debts,  ii.  916. 

general  power  to  A.  makes  estate  Ais,  and 
liable  to  his  debts,  ii.  1031. 

what  debts  bear  interest,  ii.  920,  n. 
See  A8$€l8,  Deacendtd  and  Deviud  estates, 
Devise  far  paf^ment  qf  debtSy  Exonera* 
tion.   Mortgage  debt,    Personal  estate. 
Residue* 

DEBTOR  AND  CREDITOR, 

agreement  to  make  mortgage,  may  be  im- 
plied between,  ii.  1050. 
See  Composition  deed, 

.DECLARATION, 

term  will  attend  without  declaration  of 
trust,  when,  i.  461,  n.  465,  n. 

term  attends  new  uses  without  declaration, 
i.  463,  n. 

assignment  of  term  preferred  to  declaration 
of  trust  of  term  though  accompanied  with 
deeds,  i.  471,  510,  n. 

Lord  Hardwicke's  approval  of  mere  de- 
claration of  trust  or  term  in  preference 
to  actual  assignment,  i.  476,  n.  495,  n. 

of  trusts  of  term,  to  which  trustee  is  no 
party,  ineffectual  to  continue  it,  L  509,  n. 
See  Attendant  ttrm, 

by  wife,  that  she  waives  right  to  exonera- 
tion, binding,  ii.  750. 

DECLARATION  AT  LAW, 

mortgagor  described  as  tenant  at  will  in  de- 
claration, good,  ii.  1095. 

DECREE, 

not  necessary  to  enable  trustees  to  mort- 
gage to  pay  debts,  i.  66, 

mortgage  made  nnder  decree,  inrolment  of 
decree  should  be  attended  to  by  mort- 
gagee, i.  104. 

to  redeem,  lying  dormant  30  years,  equity 
of  redemption  barred,  i.  570. 

to  redeem  or  be  foreclosed,  not  made 
against  heir  of  devisor  of  lands  mort- 
gaged, but  only  against  mortgagor  and 
nis  heirs,  i.  424,  5,  6. 

to  account,  bar  to  tacking,  if  purchaser  be 
party  to  suit,  i.  558. 

no  tacking  after  decree  to  settle  priorities, 
ib.  Si  n. 

Vol.  IL 


DECREE^tfoaHfficed.) 

to  settle  priorities  and  commission  of  bank* 

rupt    distinguished,   as    to    tacking,    I* 

559,  n. 
preferred  to  judgment  in  ejectment,  ib. 
and  judgment  distinguished,  i.  547. 
debt  by  decree  is  a  lien  on  person,  not  on 

land,  ib. 
for  money  binding  on  bonA  fide  purchaser, 

without  notice,  ib. 
assignment  of  prior  mortgage  after  decree, 

no  avail,  i.  540. 
justice    of  decree  cannot  be  disputed  by 

person  purchasing  pendente  litSy  i.  545. 
purchaser  pendente  lite,  bound  by  decree, 

i.  548,  n. 
mortgagee  bound  by  decree  against  mort- 
gagor or  his  representative,  i.  549,  n. 
whether  assignee  of  equity  of  redemption 

during  suit  will  be  bound  by  decree  i  ib. 
not  notice  now  though  formerly  otherwise, 

i.  550,  n. 
repayment  of  10,0002.  ordered  after  actual 

notice  of  decree,  i.  551,  n* 
not  notice  of  matters  disputed,  ii.  616,  17. 
but  decree  to  account  is  notice,    i.  545. 

551,  n. 
mortgagee  answerable  for  what  he  receives 

after  decree  to  account,  ii.  958. 
form  of  decree  with  rests,  ib. 
binds  an  infant  in  his  own  suit,  ii.  984* 

See  Foreclosure,  Infant. 

DECREE  IN  RE.M— (see  Tacking,) 

DEED, 

is  to  be  construed  from  moment  of  its  exe- 
cution not  from  subsequent  events,  i«  S40. 
stolen  from  window  allowed  to  be  used  by 

purchaser    for    value    without    notice, 

!•  515,  n. 
notice   of  deed,   notice   of  its   contents, 

ii.  565,  n. 
purchaser  presumed  acquainted  with  every 

deed  necessary  to  his  title,  it.  572. 
notice  of  deed,  notice  of  its  effect,   ii.  580. 

581. 
no  notice  of  deed    if  it  be  overlooked, 

ii.581,  n.  (d). 
notice  of  contents  of  old  deeds  not  inferred 

from  knowledge  of  box  contahiing  them, 

ii.  57!{,  n. 
person  cannot  claim  nnder  a  deed  and  avoid 

it  at  the  same  time,  ii.  567,  n. 
what  a  good  proof  of  execation  of  mort- 
gage deed,  ii.  10^^,  n. 
if  mortgage  lost,  counterpart  admitted  as 

original,  ii.  1046. 
absence,  loss,  or  pawn  of  deeds  will  prevent 

mortgagee's  executor  from  suing  at  law, 

i.  15,  1).  535,  n. 

See  Cuncellathn,  Mortgage  deed,  Unre* 
gistered  deed, 

DEED  POLL, 

an  inappropriate  assurance  where  there  lu^- 
covenants,  i.  260,  n. 

3£ 
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DEEDS,  TITLE, 

iDortgagor  not  botmd  to  pay  money  if  title* 
deeds  not  fortbcomingTt  i*  15,  n. 

deeds  are  the  only  evidence  of  ownership, 
i.  19. 

are  to  realty,  what  poasession  is  to  per- 
sonalty, i.  49. 

accompany  right  to  land,  ii.  639. 

retained  by  mortgagor  after  mortgage,  fran- 
dnlent  as  to  third  persons,  i.  48,  9. 

retained  by  donor  alter  gift,  frandnlent, 
i.  49. 

general  rale  as  to  fhind  by  retention  of 
deeds,  i.  57,  n. 

not  repaired  to  accompany  mortgage  of  re- 
version, i.  51. 

mortgagee  by  accident  omitting  to  take 
lease  with  deeds,  not  postponed,  i. 
474,  n. 

cancelling  a  mortgage  deed  is  as  mnch  a 
release  as  cancelling  a  bond,  i.  202. 

'by  whom  cancelled  triable  by  issue  to  jnry, 
i.  20:). 

lolicitor,  thongh  he  has  a  lien  on  deeds, 
cannot  pledge  tlicm,  ib.  n. 

mortgagee  may  recover  title  deeds  nnlaw- 
fnlly  detained  by  third  person,  by  bill  in 
Chancery,  i.  903. 

mortgagee  must  deliver  deeds  to  person 
making' good  a  claim  of  which  he  was 
apprised,  i.  204. 

bound  to  shew  deeds  to  person  contracting 
for  estate,  i.  338. 

but  lie  may  retain  mortgage  deed  if  it  con- 
tain covenant  for  payment  of  money, 
1.  204. 

'*  all  my  property  in  A."  will  not  pass 
mortgage,  the  deeds  of  which  are  there, 
i.  431,  n. 

equitable  claimant  having  deeds  preferred, 
i.  56. 

iirst  mortgagee  lending  deeds  to  better  bis 
security,  no  fraud,  i.  55. 

contra  if  he  be  privy  to  second  loan,  ib. 

rule  for  postponing  6rBt  mortgagee  for  want 
of  title-deRdi,  i.  53,  &  ». 

rule  as  to  postponement  li^  permitting  mort- 
gagor to  retain  deeds,  i.  557,  n. 

consequence  of  leaving  deeds  with  mort- 
gagor, i.  472. 

incumbrancer  not  postponed  by  aimply  per- 
mitting mortgagor  to  retain  deeds,  ib.  n. 
474,  n. 

nn1e«s  dredii  are  legally  incident  to  his  se- 
curity, i.  473,^. 

to  postpone  mortgagee  for  not  taking  deeds,, 
there  must  be  fraud  or  gross  negligence, 
ib.  474,  n. 

effect  of  mortgage  withont  deeds,  ii.  1059. 

leaving  them  with  mortgagor  no  evidence 
of  fraud,  ib. 

not  taken  from  subsequent  purchaser  in 
favor  of  prior  one,  i.  476,  n. 

not  taken  from  second  mortgagee,  though 
retained  by  mortgagor  innocently,  1. 64. 
Ii.  1051. 

possession  of  deeds  confers  no  interest  m 
estate,  ib. 


DEEDS,  TITLE-(cofiftiMAl.) 

possession  of  deed  creating  terns,    no  de* 

fence  in  ejectment,  I.  476. 
custody  of  deed  creating  tema  by  second 

mortgagee  without  notice  of  first,  eonfert 

priority,  [Sed  ^a.]  i  57. 
for  there  may  be  a  lien  on  deeds  vrithont  a 

lien  on  land,  ii.  1051. 
subsequent  incumbrancer  allowed  to  make 

all  use  of  deeds  in  his  hands  he  can,  ib. 

1057. 
annuitant  not  entitled  to  cnstody  of  deeds, 

f .  474,  n. 
difficalty  of  proving  title  where  plaintifl' 

ham  legal  estate  without  deed9y  i.  477,  ■• 
situation  of  trustee  who  assigns  to  B.  when 

A.  has  deeds,  ib. 
withont  legal  estate,  confer  what  priority,  ibb 
taking  mortgage  withont  deeds  no  notice  of 

person's  title  who  holds  them,  ii.  562,  n. 
outstanding,  enough  to  put  a  pnrebaaer  on 

inquiry,  ii.  578,  n. 
mortgagee  may  protect  himself  fitmi  dis- 
covery of  deeds  if  he  deny  notice^  i». 

629.  645. 
assignee  of  mortgagee  withont  "wotice   not 

obliged  to  discover  deeds,  Ii.  631,  n. 
ownersliip  of  deed  concealed,  nothing  to  do 

with  right  to  call  for  its  disooveiy,  ii. 

644. 
modes  of  obtaining  deeds  at  law,  ii.  6Si,  ■» 

632,  n. 
of  bill  for  discovery  and  rc-deltvery  of  tttle- 

deeds,   ii.  633.  637. 
witness  compelled  to  exhibit  deeds  by  jii5- 

ptena  duces  tecumy  ii.  633,  n. 
attorney  ordered  to  deliver  up  deeds,  when, 

ii.  632,  n. 
mode  of  obtaining    deeds  in   eqnitj,    iL 

6S3yn. 
of  covenant  to  produce,  i.  187,  n. 
equity  will  give  deeds  to  him  who  has  re- 
covered possession,  ii.  633,  n. 
late  cases  on  the  production  of,  ib. 
defendant  not  obliged  toprodnce  aocli  aa 

would  weaken  his  title,  li.  634. 
unless  plaintiff  make  some  proof   tending 

to  ftlsify  answer,  ib. 
therefore  assignee  of  whole  term  in  aioit- 

gage,  not  compellable  in  equity  to  pro- 
duce his  assignment,  to  enable  mortg^i^ee 

to  sue  him  upon  the  covenants  mf  the 

original  lease,  [Sed  ^s.]  i.  178. 
.   of  bill  for  reference  to  Master^  to  any  'vrhe- 

ther  deed  contains  trust  for  plaiotiff's 

benefit,  ii.  634,  n. 
mortgagee  after  foreclosore  aist  not   comt- 

pellable  to  produce  deeds,  ii.  635. 
unless  he  consents  to  sale,  ib. 
or  it  be  necessary  for  mortgagor's  title,  ib. 
hot  refusal  good  reason  for  enlarging  tinae 

to  redeem,  ib. 
mortgagee  no  right  to    shew  title-deeds, 

1.  213,  n. 
not  open  to  mortgagor's  inspection,  otlier- 

wise  of  mortgage  deed,  ii.  935,  n. 
taken  from  dowress,  but  not  from  prdusary 

tenant  for  life,  i.  52. 
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DEEDS,  TITLE^tfwiffiiwd.) 

rtrinainder^man  cannot  compel  delivery  of 
deeds  from  tenant  for  life,  it.  643,  d. 

of  bill  by  heir  to  recover  possession  of  title- 
deeds,  ii.  64f . 

of  persons   entitled  to    cnstody  of  title- 
deeds,  i.  5'if  n,    ii.  642,  n. 

trustees  of  settlement  ougbt  to  retain  title- 
deeds,  ii,  64^,  n. 

stolen,  accoant  directed,  with  inquiry  of 
what  became  of  them,  ii.  959,  n. 

bankrupt  having  deeds,   not  a  necessary 
party  to  bill  ot  foreclosure,  ii.  973,  n. 

deposit  of  deeds,  t>elongiDg  to  wife's  mort- 
gage, creates  equitable  lien,  ii.  763,  9. 

as  to  lien  on,  without  lien  on  lands,  ii.  1051. 
1057  a. 

depositary  of  deeds,  mnst  keep  them  as 
safely  as  he  would  his  own,  ii.  1061. 

solicitor  having  lien  on,  cannot  refuse  to 
produce  them  as  evidence,  ii.  1063  d. 
See  Depwit,    Equitable  Mortgage, 

DEFAULT, 

in  payment  of  first  half-year*s  interest,  not 

a  forfeiture  of  whole  covenant,  ii.  90i,  n. 
but  non-payment  of  interest  is  a  breach  of 

whole  mortgage  condition,  ii.  965,  n., 
in  payment  of  one  instalment,   execution 

may  be  taken  out  for  whole  debt,  ii.  IIOO. 

DEFEASANCE, 

in  separate  deed,  i.  4. 
condemned,  i.  5.  n.    8,  n. 
supplied  on  parol,  i.  130,  n.  151. 
confining  redemption  to  joint  lives  of  mort- 
gagor and  morti^gee,  bad,  i.  130,  n. 
of  fraud  In  preventing  production  of  de- 
'  feasanee,  ib. 

mortgagor  concealing  defeasance,  loses  his 
estate,  though  third  persons  have  notice 
thereof,  i.  438. 
Se4  further  on  tki$  aul^eet,  in  the  Third 
Volume, 

DEFECTIVE  MORTGAGE, 

priority  of  redemption  where  first  mortgage 
is  defective,  i.  336,  n. 

mortgagee  without  n»iiee  taking  defective 
convevance  and  assignment  of  term,  pro- 
tected, I.  468i 

cured  by  attendant  term,  i.  479,  n. 

prior  Incumbrance,  defective  at  law,  not 
available,  i.  453,  n. 

second  effectoal  mortgage  will  prevail 
against  prior  defective  one,  tliough  made 
with  notice  of  such  defective  security, 
i.  538. 

contra  now^  as  notice  of  defective  mortgage 
to  person  acquiring  subsequent  legal  title, 
renders  it  valid  against  him,  i.  3S8,n. 
530,  n. 

judgment  creditor  postponed,  though  prior 
mortgage  defective,  whereby  lien  of  judg- 
ment attached  on  legal  estate,  i.  53S,  n. 

enforced  against  subsequent  judgment  cre- 
ditors, though  not  against  sabsequent 
mortgagees,  L  530. 


DEFECTIVE  MORTGAGE— (conrti^ned.) 

but  it  is  questionable  whether  equity  wiU  in 
every  case  postpone  a  judgment  creditor 
to  a  prior  defective  mortgage,  i.  531,  n. 

second  mortgagee  without  notice  of  prior 
defective  mortgage  preferred;  $eeu$  if 
with  notice,  1.  530,  n. 

bill  to  supply  defective  mortgage,  and  be 
relieved  against  judgn^ents  by  heir  of 
mortgagor,  decreed  aecordiogly,.  i.  531. 

court  will  not  supply  defect  in  surrender 
of  copyhold  mortgage  against  subsequent 
purcha^^r  with  title,  i.  530. 

but  a  defective  surrender  of  copyholds  hat 
been  supplied  in  fkvor  of  mortgagee 
against  assignees  of  bankrupt  mort- 
gagor, i.  531. 

instance  where  court  granted  relief  in  favor 
of  mortgagee's  widow,  in  case  of  a  de- 
fective mortgage  of  leasehold  property, 
ii.  1095. 

general  rule  as  a  relief  on  defective  mort- 
gages, i.  583,  u. 

result  of  cases  on  defective  assurances,  i. 
533,  n.     %J^  : 

equitable  mortgage  may  be  inferred  from 
recital  or  covenant  for  further  assur^ce 
in  defective  ceed,  ii.  1049,  50. 

no  lien  by  delivery  of  deeds  on  execi|tion 
of  void  conveyance,  tetnb,  ii.  1053. 

DEFICIENCY   OF    ESTATE— f see  Jp|)Kco- 
tion  of  Money.  Personal  estate.  Sale,) 

DELAY 

through  embarrassment,  for  twenty  years, 
no  bar  to  renewal  of  suit,  i.  371,  n. 
See  Coste,    Solicitor, 

DELIVERY  OF  DEEDS, 

if  proverbial  nliundt,  ii.  733,  n. 
essential  to  completion  of  gift,  ii.  1035. 
See  Deeds,    Re-deUvery. 

DEMAND, 

forbearance  to  make  demand,  presumption 
that  claim  is  satisfied,  or  that  claimant 
Intends  to  relinquish  it,  i.  363,  n. 

of  account  without  process  or  acknowledg- 
ment, no  avail,  1.  373,  n. 
See  Acknowledgment, 

DEMISE, 

mortgage  by  demise  preferred  to  mortgage 
in  fee,  i.  7,  8,  108, «.  .. 

in  ejectment,  when  it  should  be  laid,  ii. 
1071. 
See  Ejectment, 

DEMURRER,  .,       ^    ^ 

mortgagee  may  take  advantage  of  length  of 
time  by  demurrer,  i.  363,  n. 

but  length  of  time  not  a  complete  bar  on 
deihorrer,  i.  S&S^  n* 

impediment  cannot  betaken  advantage  of 
by  demurrer,  i.  366. 

that  mortgagee's  executor  is  no  party,  al- 
lowed, ii.  968. 

and  proceedings  stayed  if  that  fact  appear 
at  hearing,  ib. 
See  Plea, 
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DENIAL, 

of  mortgage,  witli  knowledge  that  other 
sums  are  about  to  be  lent,  occasions  loss 
of  priority,  I.  446. 

what  a  sufficient  denial  of  notice,  i.  537,  n. 

of  notice  at  time  of  purchase  only,  not 
enough,  i.  536. 

plaintin 's  witness  most  give  way  to  defend- 
ant's denial,  i.  556. 
See  ^astfcr.  PUa,  Witne$$* 

DEPOSIT, 

paid  by  purchaser,  creates  equitable  lien  on 

estate,  ii.  1062. 
if  deposit  be  refunded,  it  must  be  with 

interest,  ii.  9iE0. 
alien  on  estate  if  contract  for  purchase  goes 

off,  I'u  945,  n. 
as  to  interest  on,  ib. 

DEPOSIT  OP  DEEDS, 

creates  lien  on  laud,  when,  ii.  1050. 

no  lien  by  agreement  to  deposit,  as  distin- 
guished from  agreement  to  make  mort- 
||[age,  it.  1059. 

written  agreement  shoult  accompany  de- 
posit, ib. 

this  agreement  must  be  stamped  as  on  a 
le^al  mortgage,  ib. 

but  if  unstamped,  parol  evidence  may  be 
adduced  to  shew  for  what  purpose  de- 
posit was  made,  i.  151,  n.    ii.  105S. 

recital  in  defeasance  enough  to  shew  pur- 
pose of  deposit,  ii.  1061. 

the  word  "  security,"  -in  bead  of  schedule 
of  deeds,  sufficient  to  shew  purpose  of 
deposit,  ii.  1054. 

a  contract  executed,  ii.  1051. 

-whether  such  deposit  be  for  purposes  of 
security,  triable  by  jury.  [See  an  in- 
stance of  this,  Dapie8  v.  Grindley,  Sliews- 

'  bury  assizes,  August  ],  1822.  Tme$,  Au- 
gU8t5, 18«S.j  ii.  1051. 

doctrine  of  deposits  not  to  be  extended,  ii. 
1051,2. 

nnifoniily  reprobated,  ii.  1051. 

creates  lien  without  a  word  passing,  ii. 
1052. 

no  secondary  equity  on  deposit  of  deeds, 
ib. 

by  tenant  for  life  creates  no  lien,  ii.  1053. 

casual  deposit  creates  no  lien,  ib. 

no  lien  by  delivery  of  deeds  on  execution 
of  void  conveyance,  temb.  ib. 

deeds  deposited  with  mortgagors  wife  and 
kept  in  separate  trunk,  not  sufficiently 
delivered,  ib. 

unsettled,  whether  all  deeds  necessary  to  be 
delivered  to  create  deposit,  ii.  1053,  4. 

inferred  from  late  case  that  whole  of  deeds 
must  be  delivered  to  create  lien,  ii.  1053. 

delivered  to  an  attorney  to  prepare  mort- 
gage* u^t  an  equitable  deposit,  ii.  1054, 5. 

does  not  bind  borrower  to  give  an  actual 
Interest  in  the  estate,  ii.  1054. 

effect  x>f  possession  of  deeds  not  as  deposit, 
i.  476.     ii.  1051,  1057*. 

may  be  of  use  without  its  creating  a  lien, 
ii.  1051,  1057. 

for  safe  custody  creates  no  lien,  ii.  I05r. 


DEPOSIT  OF  DEEDS— (<;oiih'ttce(f.) 

delivered  to  attorney  expressly  to  prepare 

mortgage,  evidence  of  an  intended  lien, 

ii.  1055. 
this  case  questioned,  ii.  1056. 
contract  for  conveyance,  and  contract  for 

deposit  distinguished,  ii.  1055. 
agreement  to  make  mortgage  proved  by 

parol,    and  deeds  delivered  to  prepare 

same,   held  to  create  equitable  deposit, 

ib. 
noticed  at    law ;  but  delivery  to  prepare 

assignment  creates  no  lien  there,  li.  1056. 
equitable  mortgage  by  deposit  of  copy  of 

court  roll,  ib.  n. 
inauiry  directed  whether  deposit  will  cover 

future  advances,  ii.  1057. 
concluded  that    deposit  will  cover  future 

advance,  if  supported  by  evidence  or  oath 

uncontradicted,  ii.  1056. 
equitable,  preferred  to  legal  mortgage  with 

notice,  ii.  1058. 
teauy  if  legal   mortgage  be  made  withoat 

notice  of  former  deposit,  ib. 
depositary  parting  with  lease    for  renewal, 

not  deprived  of  priority,  ii.  1059. 
but  if  there  be  a  lease  for  a  term,  which  is 

not  in  its  nature  renewable,  mortgagee 

parting  with  old  lease,  gains  no  lien  <mi 

new  term  ;  but  he  does  not  thereby  lose 

his  equitable  claim  on  old  lease,  thoagh 

surrendered  by  mortgagor,  ii.  1052. 
lease  not  to  be  assigned  without  licence^ 

yet    deposit     good    against     assignees, 

li.  1060. 
deposit  of  mortgage  bond  creates  no  lien,  ib. 
deposit  of  West  India  Dock  Company  war*  - 

rants,  carries  the  property,  i.  47,  a. 
deposit   of    bill    of  lading   creates     lien, 

i.  29,  n. 
of  petition  for  sale  m  bankruptcy  by  depo- 
sitary, ii.  1060. 
depositary  allowed  costs  of  his  petition  for 

sale,  provided  some  writing  accompanies 

deposit,  ii.  1061. 
prior  act  of  bankruptcy  vitiates  transfer  of 

deposit,  ib. 
assiguees  of  bankrupt  necessary  parties  to 

conveyance  from  depositary  to  porcbaser, 

ib. 
constitutes  equitable   lien  against  crown, 

ii.  1057. 
depositary  must  keep  deeds  as  safely  as  be 

would  his  own,  ii.  1061. 
of  delivery  note,  or  West  Indian  Dock  war- 
rant, 147. 
See  EquUahle  mortgagi, 

DESCENDED 

and  devised  estates  distinguished  as  to  as- 
sets and  payment  of  debts,  i.  319,  n. 

estate  must  exonerate  mortgaged  lands  de- 
vised, whenever  personalty  is  exempt  or 
exliausted,  ii.  830.  841.  846.  853,  n. 

estate,  third  fund  for  payment  of  debts, 
i.  325. 

estate  must  exonerate  devised  estate  ta- 
Gumbered,  though  debts  an  charged  ge- 
nerally on  all  testator's  lands,  ii.  853, 
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DESCENDED— rcoii/iftii««r.) 

dense  to  A.  tor  500  years  in  trnst  to  |>ay 
debtfy  exonerates  descended  estate  till 
trnst  fails,  ii.  856. 

estate  first  liable  to  discharge  mortgaKes* 
thoni^  mortgage  estate  devised  sabjcct 
to  incumbrance,  ii.  855,  n.  856«  n* 

mere  charge  of  debts  no  exoneration  of  de- 
scended estate,  sed  conlra  if  particular 
fnnd  be  created,  ii.  857,  n. 

devise  of  mortgaged  estate  subject  to  in- 
cumbrances, no  exoneration  of  descended 
estate  or  personal  fbnd,  ii.  857,  n. 

generally,  descended  estate  mast  exonerate 
devised  estate,  though  latter  charged 
with  debts ;  $ed  anUra  if  devised  estate 
be  expressly  pointed  out  in  aid  of  an- 
other fund  provided  for  that  purpose, 
ii.  858. 

if  estate  descend  to  heir,  subject  to  mort- 
gage, land  the  primary  fund  at  his  death 
for  payment  of  mortgage,  ii.  863.  866, 7. 
875. 

whether  this  rule  applies  to  further  ad- 
vances to  heir,  ii.  875,  n. 

it  does,  if  further  advance  be  to  pay  an- 
cestor's debt,  ib. 

or  if  it  be  of  small  amount,  ib. 
See  Devised  esMe. . 

DESCENT, 

intention  to  break  it  must  appear  on  vrill 
to  make  equity  of  redemption  equitable 
assets,  i.  St6,  n.  328,  n. 
See  Assets* 

DEVASTAVIT, 

mortgagee's  privity  to  a  detaslavit  by  exe- 
cutor, endangers  his  security,  i.  104,  n. 
Ii.  570, 1. 

DEVISE 

revoked  by  fine  levied  by  testator,  dying 
without  making  any  new  disposition  of 
estate,  i.  lll,n. 

when  deviite  revoked  by  subsequent  mort- 
gage and  fine  or  recovery,  i.  lis,  n. 
lis,  n. 

effect  of  devise  to  pay  off  mortgages, 
i.  tf33,  n. 

will  pass  lands  articled  for,  i.  289. 

equitable  and  future  interests  may  be  de- 
vised, ib.  n. 

so  may  possibilities  coupled  with  interests, 
i.  270.    • 

equity  of    redemption    may    be    devised, 
i.  433,  n. 
'    of  reversion  passes  equity  of  redemption  as 
an  incident,  ib. 

equity  of  redemption  not  devisable  before 
condition  broken,  i.  268. 

of  equity  of  redemption  to  pay  debts  makes 
it  equitable  assets,  i.  325. 

efi'ect  of  devise  of  equity  of  redemption  to 
executor  and  his  heirs,  i.  327,  n. 

of  equity  of  redemption  must  be  attested 
by  three  witnesses,  i.  266,  n.  427, 433. 
'    of  mort;7age  keeps  alive  redemption,  i.  389. 

so  does  devise  uoliciog  mortgage,  i.  389,  n. 


DEVISE— (cMtittaAf.) 

mortgage  in  fee  devisable  by  will  attested 
by  three  witnesses,  i.  408, 417. 

"  alt  my  mortgages"  will  pass  land  mort- 
gaged, I.  408. 

so  will  '*  securities  for  money,"  ib. 

^*  mortgages"  and  <<  securities,"  what  these 
words  pass,  ib. 

bnt  **  all  my  property  at  A."  will  not  pass 
mortgage,  the  oeeds  of  which  are  there, 
i.  431,  n. 

lands  mortgaged  will  pass  by  any  words 
ascertainmg  them,  i.  409* 

after  conveyance  of  equitv  of  redemption, 
will  must  be  re-published,  i.  426,  n. 

of  freehold  lands  at  C.  will  pass  mortgaged 
estate  there,  if  testator  have  no  o&er 
lands  at  C,  i.  409. 

**  possessed"  prevents  lands  passing ;  mort- 
gagee in  fee  not  being  in  possession, 
lb.  410. 

of  land,  by  person  having  freehold  and 
leasehold,  former  only  passes ;  contra  if 
he  have  leasehold  only,  t.  409,  n. 

of  freehold  and  leasehold,  both  passed  by 
term  **  kmd/*  if  so  intended,  ib. 

**  mortgages"  coupled  with  personal  things 
will  not  pass  fee,  i.  4t0. 

construction  bad  if  it  render  will  Yoid, 
1.411. 

"mortgages"  will  carry  all  testator's  in- 
terest, whether  in  fee  or  for  years, 
1.267,  n.  411. 

mortgage  will  not  pass  as  land  nnder  de- 
scription applicable  to  its  locality  merely, 
if  intendca  to  be  personalty,  ii.  668  to 
670. 

general  words  descriptive  of  real  estate 
only,  will  not  pass  mortgages  if  those 
words  can'' be  otherwise  satbfied,  i.  411 ,  12. 

cases  where  general  descriptions  held  to 
pass  legal  estate,  though  confined  to  my 
estate,  i.  412,  n. 

what  lands  pass,  a  question  of  intention, 
i.  409,  n.  413,  n.  416,  n.  418,  n. 

intention  preferred  to  legal  effect  of  devise, 
i.  413,n.    ' 

mortgaged  lands  not  passed,  if  devise  be 
for  purposes  to  which  legal  estate  is  in- 
applicable, i.  415. 

charging  lands  with  a  rent,  evidence  that 
mortgaged  lands  not  included,  i.  414. 

morlsage  lands  included  in  prior  devise  iu 
order  to  make  a  residue,  ib. 

devise'  of  lands  in  A.  or  elsewhere,  pnort- 
gage  lands  do  not  pass,  i.  413. 

efiect  of  word  **  elsewhere,"  ib.  n.  414,  n. 

old  mortgages  pass  as  testator's  own  pro- 
perty, I.  416. 

what  general  words  pass  lands  in  mortgage, 
ib. 

dry  legal  estate  of  no  use  to  pay  debts, 
tliereibre  not  included  in  geueral  devise, 
i.  417,  n.  418,  n. 

legal  estate  not  passed  by  general  words, 
without  intention  to  include  it,  ib. 

general  device  to  executor  implies  that  he  is 
to  have  legal  estate,  sfai^  i.  4li$,  19, 
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DEVISE— (con/inttfd.) 

inconvenient  to  devote  estate  in  mDrt|rage 
to  bear  fruits,  as  to  a  charity  for  instance, 
1.416,  n. 

dry  trust  estate  not  devisable  for  beneficial 
purposes,  i.  419,  h. 

every  part  of  will  must  be  looked  to  for  in- 
tention, i.  420,  n. 

if  that  not  embarrassed^  legal  estate  will 
pass,  ib. 

of  mortgages  for  yearp,  i.  4«t,  n. 

result  of  cases  as  to  legal  estate  passing  by 
general  words,  i.  4?1,  n. 

instance  where  mortgaged  premises  held  to 
pass  under  general  devis(»,  U.  |098, 9. 

what  words  will  pass  esUte  after  foreclo- 
snre,  i.  421. 

Scotch  mortgage  not  devisable  by  English 
wll,  i.  4«f,  n. 

but  English  mortgage  as  a  collateral  se- 
curity will  pass  by  general  words, 
I  4?5,n.  ' 

after  decrer  of  foreclosure  niH^  "  roy  free- 
hold lands"  will  pass  mortgage  in  fee,  ib. 

lauds  will  pa«s  by  ^neral  devise  after  fore- 
cioRure,  if  so  intended,  though  treated 
an  in  mortgage,  i.  t67,  n.  4«5,  n. 

case  where  bequest  of  money  held  to  carry 
interest  in  land,  tliough  mortgage  fore- 
closed, i.  424,  n. 

after  fun-closure,  estate  not  devisable  as  a 
mortgage,  nntess  by  sabseqneut  will,  or 
prior  will  be  ropublislied,  1.  4«5,  n. 

effect  of  devise  to  mortgagor  by  fimt  mort- 
gagee, after  forecloaure  of  second  mort- 
gage, li.  1000. 

of  principal  does  not  carry  interest,  i.  4«6. 

of  interest  does  not  carry  principal,  i.  4«r. 

effect  of  testator's  receipt  of  mortgage  mo- 
n.y  after  devise  of  mortgage,  L  'W-^,  n. 

such  receipt  is  an  ademption,  if  mortgage 
be  Kpecifically  devised,  ib. 

of  mortgage  needs  no  attestation,  being  out 
of  statute  of  Praads,  i.  4«7. 

of  mortgage  at  law  and  in  equity  distin- 
guished as  to  atteatatiott,  i.  429. 

of  legal  estate  requires  attestation  of  three 
witnesses,  i.  427,  n.  450,  n. 

mortgagee  may  di^vise  mortgage  of  copy- 
holds before  admittance,  ii.  1071. 
See    General   words,    inleniion.    Legal 

DEVISE  FOR  PAYMENT  OF  DEBTS, 

however  anxiously  worded,  is  not  of  itself 
sufficient  to  exonerate  personal  estate, 
li.  8S9,  n. 

devise  to  trustees  to  pay  debts  and  legacies 
out  of  rents,  tmstees  may  mortgage  or 
sell,  i.  6f,  6*,  5. 

takes  case  of  statute  of  fraudulent  devises 
i.  69.  ' 

debts  are  revived  by  devise  for  their  pay- 
ment, i.  337,  n. 

devise  for  debts  generally,  revives  simple- 
contract  debts,  though  seventy  years  old, 
i.401,n.  ' 

See    Devieed   estate,    Persenal    estate. 
Residue, 


DEVISED  ESTATE, 

devised  and  descended  estates  distingnUlied 

as  to  assets  and    payment  of  debts,  i. 

S19,  n. 
fourth  fund  for  payment  of  debts,  i.St5,  a. 
not  applied  for  debu  (tbongh  sab|ect  to 

mortgage)    till   descended    and   persouJ 

estate  exhausted,  ii.  854. 
applied  before  descended  estate^  when,  iL 

856,  n. 
instance  where  devised  estate  was  held  first 

liable,  ii.  878,  n.  879,  n. 
and  equities  of  redemption  how  affected,  by 

what  creditors,  i.  S26.  n. 
SeeAuHs,  Descended  estate. 

DEVLSEE, 

admitted  to  redeem  mortgage  in  fee  nndc 

subsequent  to  will,  i.  111. 
mortgage    to    devisee   a  total   revocation, 

1.  112. 
of  equity  of  redemption,  paying  off  money, 
and   taking  assignment,  heir  cannot  re- 
deem, i.  129. 
of  equity  of  redemption    not  liable  to  co- 
venants as  assignee  of   vriiole    teraiy   i. 
181,  n. 
set-off  not  allowed  to  devisee  of  equity  of 

redemption,  when,  ii.  945«  n. 
in  trust,  mortgaging  for  his  own  debt,  mort- 
gas^ee  cannot  retain   lands  for  debt  dae 
from  testator,  i.  229. 
In  trust  for  payment  of  debts,  not  liable  to 
pay  bond  debt  due  to  mortgagee,  in  full, 
if  funds  insufficient,  i.  3.^3. 
of  mortgage  money  may  foreclose,  1.  266,  n. 
entitled  to  redeem  in  preference  to  heir, 

i.  266. 
need  not  make  heir  at  law  party  to  a  bill  to 

redeem,  i.  269. 
for  life  may  redeem  Hind  hold  over,  i.  31 C. 
more  easily  found  than  heir,  i.  4J  8,  n. 
heir  a  trustee  for  devisee  of  mortgage,  if 

legal  estate  does  not  pass,  i.  429. 
may  ase  heir's  name  in  a  court  of  law  or 
equity  to   compel   payment   of  money, 
ib.  n. 
term  no  protection  against  dower,  in  lavor 

of  devisee,  ii.  688,  n. 
[of  land  is  liable  to  debts  of  his  devisor  by 

SW.&M.c.  14.— Ed.1 
entitled  to  have  personal  fund  applied   in 
payment  of  mortgage  on  devised  estate, 
li.  781. 
whether  there  be  covenant  or  not,  ib.  o. 
general  devisee  entitled   to  benefit  of  per- 
sonal estate  ;  cmUru  of  particular  devi&ee, 
ii.  827. 
takes  cam  outre,  when,  ii-  863,  4. 
of  estate  subject  to  mortgage,  as  between 
Ids  represeutd lives,    land   primary   fund 
for  mortgage,  and  further  advances,  ii. 
877. 
necessary  party  to    a  bill  of  foreclosore, 

when,  ii.  968,  n. 
of  a  devisee  of  copyholds  cannot  maintain 
ejectment  withoat  admittance,  ii.  I07i. 

DICKIN'S  REPORTS, 

general  character  of,  11. 981 ,  n. 
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DILAPIDATIONS, 

if  mortgagee  answerable  for?  it.  949,  957,  n. 
8«e  Repair9f  WasU^ 

DISABILITY. 

ten  years  allowed   to  prosecnte  claim  in, 

after  disability  removed,  i.  364^  d. 
persons  naJer  disability  may  redeem  aAer 
^  impediment  remuved,  L  365, 
time  having  begun  to  run,  intervention  of 

legal  disability  will  not  impede  it,  i.  366. 
of  infancy,   and  coverture    distinguished, 
ii.  9»6. 

DISABLING  STATUTES. 

mortgage  made  on  faith  of,  not  to  be  set 
aside  though  statutes  repealed,  i.  26d,  n. 

DISAGREEMENT, 

will  not  avoid  a  deed  aAer  acceptance,  i. 
248,  n. 

of  one  trustee  vests  whole  lease  in  his  com- 
panion, ii.  1096. 
See  AcquU$c€ncef  Disclaimer. 

DISCHARGE, 

hand  appointed  to  receive  money,  can  give 
good  discharge  for  it,  i.  9t9,  237. 

power  to  sell  includes  power  to  give  dis- 
charge for  purchase-money,  1.  S35. 

DISCI^IMER,  i.  247,  n.       n 

of  trustees  appointed  by  deed,  1.  C48^  n. 

of  trnslees  appointed  by  will,  ib. 

not  to  be  relied  on,  {seHl  qu,  now,]  II.  1096. 

bill  In  eqnity  preferred,  i.  249,  n. 

effect  of  disclaimer  on  powers,  ib. 

trustee  of  will  iloes  not  accept  trnst  by 
taking  on  himself  to  convey,  ii.  1096. 

otherwise  as  to  trustee  of  conveyance, 
semb,  ib. 

late  case  on  disclaimer,  ib. 

an  estate  may  be  disclaimed  by  deed  with- 
out matter  of  record,  ib. 

may  be  by  any  memorandum  of  writing  with- 
out stamp,  i.  249,  n. 

release  no  evidence  of  acceptance  of  trust, 
ib. 

DISCONTINUANCE, 

of  wife's  estate  by  husband's  alienation,  ii. 
725,  n. 

DISCOVERY, 

attorney  not  a  necessary  party  to  bill  of 

discovery,  i.  379. 
whether  on  bill  of  discovery  defendant  can 

be  decreed  to  convey,  ii,  1042. 
bill  for  discovery  of  title-deedsy  ii.  633.  657. 

See  Deeds, 


DISCRETIONARY  POWERS, 
not  transferrable,  i.247,  n. 

DISMISSAL, 

of  bill  to  redeem  operates  as  a  foreclosure, 

ii.  968,  u. 
except  where  it  be  dismissed  for  want  of 

prosecution,  ii.  968« 

DISSEISEE, 

HOC  ealtUed  to  embkneats,  i.  161,  n. 


DISSEISIN, 

Bone  by  mortgi^  and   retention  of  pos- 
session, i.  49. 
whetlier  disseisin  be  a  revocation,  1. 115,  n. 
no  disseisin  by  mortgagor's  continuation  in 

possession,  jier  Sir  W.  Grant,  i.  158,  n, 
contra  p^r  Sir  T.  Plumer,  ii.  1154. 
actual    disseisin  and  disseibui  at  election 

distinguished,  i.  158,  n. 
what  amounts  to    disseisin   of  tmstce,   L 

500,  n. 
by  feoffment  of  mort^gor  works  a  remt^l^Ty 

and  has  no  effect,  li.  1036,  n. 
Sir  W.  Grant's  view  of  disseisin  in  eqaity, 

ii.ll52.     . 
disseisin,    abatement,  and  Intrusion,  work 

same  effect  in  equity  as  at  law,  ii.  1 155. 
See  Feoffmenty  Remitter,  Tenant  at  mlL 

DISSEISOR, 

mortgagor  a  disseisor  at  election,  i.  157. 

contra  now,  semb,  but  his  tenant  a  trespaaser, 
ib.  n. 

tenant  at  will  leasing  for  years  a  disseisor 
at  election,  ii.  1038. 

title  of  disseisor  and  that  of  his  feoffee  dis- 
tinguished, i.  161,  n. 

DISTRESS, 

mortgagee  may  distrain  mortgager's  teiiant 

for  rent  in   arrear  before  ejectment,  i. 

172, 176.  f 

receiver  may  distrain  tenants,  but  not  owner 

without  order,  nor  tenant  if  for  more. than 

one  year,  i.  siit,  n. 

DISTRESS  OF  PARTIES, 

no  liar  to  rule  as  to  length  of  time,  i.  389^,  n« 

DIVIDENDS, 

belonging  to  wife,  husband  may  assign,  iL 

7«l,  II. 
taking  dividends  on  stock  not  usury,  when, 

ii.  893,  n. 
are  payable  half  yearly  only,   and  do  not 

increase  daily  like  interest,  ii.  943.    , 

DIVORCE, 

after  bankruptcy  deprives  wife  of  equity 
for  a  settlement,  ii.  743,  n. 

DOCK  WARRANTS, 

delivery  of  passes  property^  i.  47,  n. 

DOCKET, 

lien  of  jndgment  attaches  on  land  from  time 

of  docketting,  i.  275,  n. 
renders  judgment  binding  on  lands  at  law, 

i.  276. 
is  neither  implied  nor  express  notice,  ib.  o. 

306,  n.  550. 
Stat,  of  Wm.  &  Mary  did  not  make  docket 

notice,  i.  276. 
to  make  docket  notice,  it  mvst  be  proved 

tiiat  party  searched,  i.  550,  n. 
false  docket  is  as  none,  i.  280,  n. 
effect  of  docket  after  contncl  for  pnrcbase, 

ib. 
whether  judgment   most  be  docketed    be- 
fore creditor  can  redeem  ?  i.  281,  n. 
docketing  judgment  after  time  allowed   by 

atatnte,  ineltectuaJ,  i.  iseB2,  n. 


ilea 
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bOCKET— (conHnved.) 

statnte  regnlatiDg  dockets,  1.513,  n.  516. 
fee  for  search  of  docke^  i.  514,  n. 
docketing    unnecessary  as  between    jodg- 
ment  creditors,  i.  514. 
SeeJudgmenif  Undockded  JndgmaU, 

J)OE  ▼.  MILDER, 

jndgment  in,  i.  50f,  503,  n. 
comment  on,  i.  505,  n.  506,  n. 

i)OE  V.  PEGGEy 

over-ruled  as  to  recovery  in  ejectment  on 
eqnitable  title,  i.  495,  n. 

DOGOETT— <see  Dotkett) 

DONATIO  MORTIS  CAUSA^ 

what  is,  ii.  1025. 

three  kinds  of  gift  mortU  eauaa,  ii.  1027. 
delivery  indispensible  in  each,  lb. 
delivery,    of  what  things  will    perfect  gift 

mortiB  causUf  ib. 
mortgage  cannot  be  given  as,  ii.  1028,  n. 

DOWER, 

a  moral,  legal,  and  eqnitable  right,  ii.  622,  n. 

a  legal  demand^  ii.  699,  n. 

mortgagee's  wife  entitled  to  dower  at  law, 

1.7. 
contra  in  equity,  ib.  n.  ii.703. 
none  of  trust  estate,  or  equity  of  redemp- 
tion, i.  252,  n.  289,  n.  ii.  693,  n.  700. 
mortgagee  buying  dower,  heir  on  redemp- 
tion entitled  to  it,  i.  346. 

act  to  prevent  clandestine  mortgages  does 
not  extend  to  bar  mortgagor's  widow  of 
dower,  1.406. 

ftttendant  term  prevents  but  does  not  bar 
dower,  i.483. 

mortgagee  may  rely  on  terra  as  a  protection 
against  dower,  i.  484,  n. 

whether  terra  assigned  ^Tf^  husband's  death 
will  protect  against  dower,  ib.  to  486. 

if  term  created  just  before  marriage  will 
protect  against  dower?  i.  436,  n. 

of  reqniring  tine  as  actual  bar  of  dower, 
i.  483,  n. 

attendant  term  is  subject  to  dower,  i  51 1,  n. 

widow  may  obtain  dower  by  redeeming  un- 
Fatisfied  mortgage  term,  ii.  689,  n. 

whether  covenant  against  incnmbrances 
will  indemnify  against  costs  in  writ  of 
dower,  ii.  690,  n. 

not  barred  by  post-nuptial  jomturc,  ii.  674. 

husband's  fine  no  bar  to  dower,  except  by 
non-claim,  ii.  673. 

wife  entitled  to  dower  after  fine  on  agree- 
ment to  redeem,  ii.  674,  5. 

barred  totally  or  partially  by  mortgage  and 
fine,  according  to  intention,  ii.  675,  n. 
678,  n. 

fine  levied  to  Fccure  mortgagee  does  not 
bar  dower,  ii.  677.  See  FtJie. 

to  bar  dower  absolutely  by  fine,  there  mnst 
be  a  new  settlement  of  estate,  distinct 
from  proviso  for  redemption,  ii.  7.. 8,  n. 

husband's  personal  estate  must  disencum- 
ber dower  of  mortgage,  ij.  681,  n. 

that  insufficient  heir  must  discharge  dower 
of  its  burthen,  ib. 

satisfied  and  unsatisfied  mortgage  term  dis- 
tinguished in  equity  as  to  dower,  ii,  687. 


DOWER— (cMh'nitfd.) 

widow  entitled  to  dower  on  mortgage  fat 

years,  ii.  691,  n. 

contra  on  mortgage  in  fee,  ii.  688,  699. 

widow  not  entitled  to,  where  there  are 
leases  for  lives,  ii.  700,  n. 

general  result  of  cases  respecting  dower,  of 
equity  of  redemption  on  mortgage  in  lee 
and  mortgage  for  years,  ii.  701^  n. 

not  prevented  by  tj-nstees  delaymg  to  con- 
vey legal  estate  to  husband,  ii.  703. 

DOWRESS, 

compellable  to  resign  custody  of  deeds  on 
confirmation  of  her  title,  i.  52. 

maV  redeem,  i.  261,  n.  286.  n. 

ana  hold  over  for  two-thiras,  ii.  681. 

redeeming  has  claim  on  estate  for  two- 
thirds  of  interest,  and  whole  of  princi- 
pal, ii.  923,  n. 

must  contribute,  i.  311,  n« 

relieved  against  term,  when,  ii.  686,  7,  a. 
688,  n. 

not  allowed  account  of  by-gone  profits,  If 
she  neglect  filing  bill,  ii.  732. 

DRV  LEGAL  OR  TRUST  ESTATE, 

not  devisable  for  beneficial  purposes,  L  419. 
dry  mortgage  no  bar  to  ejectment,  whea^ 
li.  1085. 

DUMB, 

person  may  mortgage,  if  capable  of  under- 
standing transaction,  i.  58. 

DUPLICATES, 

of  deed  creating  term  renders  assignment 
preferable  to  declaration,  i.  471,  n. 

DURESS, 

person  under,  may  not  mortgage,  i.  59. 


E. 


EATON  V.  JACQUES,  over-ruled,  1. 179. 

EIGNE  MORTGAGE, 

distinguished  from  puisne  and  mesne  mort- 
gages, i.  524,  n. 

EJECTMENT, 

of  the  action  of  ejectment,  ii.  1085. 

outstanding  term  a  bar  to,  ii.  1086. 

a  spur,  ii.  1067. 

if  defendant  prove  title  out  of  lessor,  it  will 

be  sufficient,  though  he  have  none  him- 
self, ii.  1085. 
dry  mortgage,  no  bar  to  ejectment,  when, 

ib. 
proceedings  In  ejectment  may  be  stayed  by 

tender  of  principal,  interest,  and  Costs, 

i.  168. 
except  where  right  is  questioned  or  it  would 

prejudice   subsequent  incumbrancers,   i« 

169. 
not  stayed  if  mortgagor  has  agreed  to  con* 

vey  equity  of  redemption  to  mortgagee, 

ib. 
contra  If  no  conveyance  tendered,  ib. 
master   cannot  admit  evidence  to  dispute 

whatis\lue,  i.  170,  n. 
stayed  if  mortgage  appears  satisfied«   ttU 

that  determined,  ii.  966. 
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EJECTMENT^MiKtiiveil.) 

additional  cases  on  staying  proceedings  in 
ejectment  nnder  stat.  7  Qeo.  2.  c.  HO. 
ii.  1094. 
demise  mav  be  laid  in  ejectment  any  time 

after  forfeitnre  of  mortgage,  i.  157^  n. 
snrrenderee  shoald  lay  bis  demise  between 

surrender  and  admittance,  ii.  1071. 
[where  a  term  is  assigned,  in  trust  to  secure 
mortgage   money,    and   then  to  attend, 
demise  sboald  be  laid  in  trastee's  name. — 
£d«] 
unstamped  agreement  good  defence  in  eject- 
ment, when,  i.  159,  n. 
twenty  years  possession  by  mortgagor  and 

morteagea  a  bar  to  ejectment^  i.  167,  n. 
plaintiff  most  reco? er  on  legal  title,  i.  173. 
second  mortgagee  cannot  bring  ejectment, 

i.  S60|  n. 
not  maintainable  on  eqnitable  title,  i.  398. 
recovery  on   equitable  title  once  allowed, 

emUra  now,  i.  494,  n. 
cannot   be   brought   either   by  or  against 
receiver  without  leave  of  court,  i.  303,  n. 
may  be  brought  by  remainder-man  on  for- 
feiture of  preceding  estate,  i.  369,  n. 
possession  of  deeds   creating  term  no  de^ 

fence  in  ejectment,  i.  476. 
all    terms  available  in  ejectment    may  be 

required  to  be  asMgned,  i.  487. 
term  acquired  in  after  ^ectment  brought  no 

avail,  i.  497,  n,  505,  n. 
term  in  plaintiff's  trustee  not  to  be  set  up  in 

ejectment,  i.  493,  n.  494,  n. 
mortgagor  not  allowed  to  set  up  title  against 

mortgagee,  i.  494,  n. 
nor  is  tenant  allowed  to  set  up  title  of  mort^ 

gagee  against  mortgagor,  ib. 
bnt    tliongh    mortgagor    may  not   set    up 
term  against  mortgagee  his  assignee  may, 
i.  49.S  n. 
judgment  in  ejectment  postponed  to  decree 

in  Chancery,  i.  539,  n. 
necessary  to  obtain  possession  under  elegit, 

ii.  600,  n. 
not   a  good  reduction  of  wife's  chosea  in 

adion  into  possession,  ii.  751,  n. 
after  judgment  in  ejectment  first  mortgagee 
compellable   to   enter   as  against  subse- 
quent incnmbrancers,  ii.  953,  Sc  n. 
costs  of  ejectment  not  allowed  if  no  notice 

taken  thereof  in  bill,  ii.  999,  n. 
(though  it  complain  of  oaster)  no  evidence 
of  mortgagor's  election  to  beontof  pos- 


EJECTMENT— (i»ii<tjnc«f.) 

necessary  only  when  mortgagor  or  tenant 
in  possession    who  will    not    attorn,  iL 

1085  e. 

as  to  service  of  declaration  in,  by  posting 
copy  on  conspicuous  part  of  premises 
where  lessee  resided  in  Jamaica,  ii.  981, n« 

of  substituted  service  in  Ireland,  ii.  983,  n. 
.See  EquUable  ejectmentj  Remedies. 

ELECTION,  ,  .      ^ 

portion  not  postponed  merely  to  give  trus- 
tees an  election,  i.  89.  . 
when  wife  wiU    be    put  to  her  elecUon^ 

ii.  742,  n.  ,  „     . 

of  the  doctrine  of  election  as  it  applies  t© 

mortgages,  Ii.  1087. 

platntitl,  when  required  to  elect  which 

medy  he  will  pursue,  ii.  1047,  n. 


session,  i.  164.  ii.  10<10. 


devisee  of  a  devisee  of  copyholds  cannot 
maintain  ejectment  without  admittance, 
ii.  1071.^ 

mortgagor  not  a  competent  witness  in  eject- 
ment, ib. 

atatnte  empowering  landlords  to  enter  with- 
out ejectment,  saves  interest  of  mort- 
gagee of  lease,  ii.  1086. 

jauie  in  Ireland,  ib. 

for  toll  houses  lies  by  mortgagee  of  tolls, 
ii.  1087. 

mortgagee  may  make  himself  defendant 
in  ejectment,  ii.  1095. 

Iiot  necessary  where  premises  in  lease  before 
^or^age,  i.  174,  n. 


ELECTIONS, 

mortgagor  in  posscaaion  may  vote  for  county 

or  borough  election,  i.  170. 
so  may  mortgagee  if  in  actual  possession, 

ib. 
mortgage  colourably    discharged,   to    give 
mortgagor    a  vote    at    election,    useless, 

ib.  n.  .   ^ 

mortgage  in  possession  seven  years,  betore 
the  election,  qualified  to  stand  as  a  can- 
didate, i.  213.  ^  ,  ^  _ 
[consequently  mortgagor  may  be  elected 
member  of  parliament  unless  mortgagee 
has  been  seven  years  in  possession.— Ed.] 

ELEGIT, 

origin  of,  i.  273,  n< 
given  by  stat.  of  Westm.  «,  i.  516. 
sheriff  ought  not  to  extend,  if  chattels  suf- 
ficient, i.  374,  n. 
tenant  by  elegit  may  redeem,  ib. 
mortgagee  in  possession  cannot  sue  an  elegUf 

i  530,  n.  . 

against  wbom  and  for  what  elegtt  lies,  il. 

599    n. 

ejectment  necessary  to  obtain  possession 
nnder  elegit^  ii.  600,  n. 

tenant  by  elegit  holds  quoutqut,  and  must 
account,  when,  ib. 

tenant  bv  elegit  has  a  chattel  Interest,  de- 
terminable on  tender  of  money  in  court, 

lands  taken  in,  descend  to  personal  repre- 
sentatives, ii.  1076.       ^   ,    .     ..    ^^^ 

mode  of  c  xecuting  writ  of  elegtt,  a.  600,  m 

capias  lies  after  d<^gi<,  ib. 

creditor  allowed  costs,  when,  n.  993,  n. 

as  to  getting  back  lands  taken  in,  ii.  600,  n. 

execntion  cannot  be  sued  out  after  year  and 
day  without  scire  facias,  ii.  601,  n. 


ELIZABETH,  ^r  .i      .  i.  ^ 

statute  IS  of,  and  31  Jac.  1.  distinguished, 

i.  44. 

ELSEWHERE,  t^A    -       i   a.h 

effect  of  this  word  in  generafdevise,  I.  413, 

and  n.  414,  n. 

EMBLEMENTS, 

■  mortgagor  not  entitled  to,  i.  156.  it.  1035|  n. 
contra  of  tenant  at  will,  i.  156« 
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EMBLEMENTS^cofiHmifd.) 

mortgagor  and  bis  tenant  distingnUbed  as 
to  emblements,  i.  161,  n. 

tenant  of  mortgagor  not  entitled  to  emble- 
ments, ib. 

may  be  taken  by  mortgagee,  on  eviction  of 
mortgagor,  and  produce  applied  towards 
payment  of  mortgage  debt,  i.  162. 

as  to,  urben  mortgagee  takes  possession,  ib. 
163,  n. 

aold  and  carried  away  may  be  followed  by 
mort/;agee,  thoagb  in  possession  of  par- 
cbaser,  i.  162. 

ENCOURAGEMENT, 

of  loan,  with  means  of  prejudicing  it  after 
completed,  a  frand,  u  437^  n.  44S,  n. 
See  Conceaiment. 

ENLARGING  TIME— (see  Forechiwre  uUi.) 

ENROLMENT— (see  Inrolment) 

ENTAIL, 

there  can    be  none    of  attendant  term,  i. 

511,  u. 
contn  of  equity  of  redemption,  1.  252. 

ENTIRETY, 

extendible  by  two  judgments,  ii.  601,  n. 
devise  of  mortgage  to  husband  aad  wife  in ' 

fee,  they  become  tenants  by  entireties, 

H.  1099. 

ENTRY, 

right  of  entry  on  non-payment  confers  power 
to  mortgage,  i.  6ty  n. 

of  mortgagee  renders  him  liable  to  cove- 
nants in  original  lease,  i.  18S,  n. 

acceptance  of  assignment  equivalent  to  entry, 
i.  184,  n. 

Bot  necessary  to  make  assignee  of  whole 
term  liable  to  covenants,  i.  105,  n. 

remainder-man  may  enter  on  forfeiture  of 
preceding  estate,  i.  369. 

mortgagee  may  assign  without  entering  on 
land,  ii.  1035. 

of  tenant  at  will's  lessee,  creates  immotable 
disseisin,  ii.  1039. 

not  necessary  to  avoid  fine  levied  by  mort- 
gngor,  ii.  1156. 

of  decree,  should  be  attended  to  when  mort- 
gage is  made  under  decree,  i.  104. 

what  if  judgment  be  falsely  entered  on  re- 
cord, i.  280,  n. 

EQUITABLE  ASSETS, 

doctrine  of,  i,Stb» 

devise  to  executor  with  mere  power  of  sale, 
or.  mere  cliarge  of  debts,  makes  equity  oi 
redemption  equitable  assets,  i.  326,  n. 

to  make  equitv  of  redemption  eqHltal>le  as« 
sets  in  hands  of  heir,  intention  to  break 
descent  must  appear  on  will,  ib. 

devise  of  equity  of  redemption  for  payment 
of  debts,  makes  it  equitable  assets ;  Meau 
if  devise  be  to  exeontor,  i.  327.  §ed  vide 
p.  3«0,  n. 

executor  having  power  to  sell  equity  of  re- 
demption, iniykea  it  equitable  assets,  i. 
3^3,  n. 


EQUITABLE  A8SET8--(ewil<fiMrf  ) 

administration  of  equitable  assets,'  i.  329,  d. 
equity    of  redemption  of  trust   estate  de- 
viled for  payment  of  debts,  Is  eqnittbie 
assets,   thoagb  devisee  be  heir  at  law, 
i.  330. 
See  Aaset$, 

EQUITABLE  CLAIM, 

plea  of  porchaae  without  notice   protecti 

against  equitable  claims,  it  655,  a. 
what  will  bar  ejectment,  will  bar  equitable 
dainsa,  i.  385. 
See  EqvitMe  iMcumbrrnmeer^  Siutute  ^ 

EQUITABLE  DISSEISIN, 

there  can  be  noae,  per  Sir  W.  Gnnt,  1 158. 

ii.  1152. 
ud  coiUrUy  per  Sir  T*  PlooMr,  IL  115k 
See  £pUiy  4/  redeinpHom. 

EQUITABLE  EJECTMENT, 

bill  61ed  to  have  term  removed  out  of  tbe 
way  is  in  nature  of  equitable  ejectipeat, 
ii.  9i6. 

EQUITABLE  ESCHEAT,  ii.  1069. 
See  Etcheat, 

EQUITABLE  ESTATE, 

devisal>le,  i.  289. 

registered  deed  of  equitable  estate  prefer- 
red in  Ireland  to  subsequent  registered 
deed  of  legal  estate,  ii.  629^  n. 

€ontru  in  England,  ii.  628,  n.  629,  n. 

EQUITABLE  FREEHOLD, 

la  in  mortgagor,  i.  288,  n. 

EQUITABLE  INCUMBRANCER 

having  deeds,  preferred  amongst  equal  in- 

curabrancers,  i.  56. 
amongst  equitable    incumbrancer,   assignee 

who  first  files  bill   entitled  to    redeem, 

i.  262,  n. 
the  rule  amongst  equitable  claimants  js  f n 

prior  e§t  tempore,  poUvr  eMtjure,  i.  446« 
equitable  incumbrancers  are  paid  off  accord- 

ing  to  priority,  in  order  of  time,  as  legal 

incumbrancers  are,  ib.448. 
exception,  when  one  has  a  greater  equity 

than  the  other,  i.  449. 
executor  has  no  superior  equity  on  assign- 
ment by  his  co-executor  ol  dkose  ta  aeiiM 

to  any  other  person,  i.  451. 
cantru  of  a  mortgagee,  L  452- 
trustee  holds  term  for  e<jttitable    lncuaii« 

braneers,  according  to  priority,  i.  478,  n. 
no  tackh^;  between  equitable  Incumbraficersy 

i.  451,  &  524,  u. 

EQUITABLE  INTEREST, 

within  21  Jac.  1  c.  19,  i.  42,  n. 

not  assignable,  i.  262,  a* 

bound  by  iudgments  witii  notice,  i«  309,  a. 

protected  by  attendasU  term,  i.  469,  ■- 

EQUITABLE  LIEN, 

for  purchase-money  unpaid,   not  removed 

by  taking  security  for  saniCi  i.  35ij  n« 
except  when,  ii.  1062. 
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EQUITABLE  LI EN^conltnvMl.) 

Jnilgmeiit  is  an  equitable  Ken  on  inberittnee, 

1.456. 
stranger  paying   off  iiicambrauce,    obuins 
eqiiiU hie  lien,  ii.  10.50. 
See  E*fiiUuhle  mQrtgafctf  LieUf  Vendor, 

EQUITABLE  MORTGAGE, 

economy  of,  it.  i05.>. 

considered  with  reference  to  statute  of 
FiHiids,  ii.  I0t9* 

by  assign meut  of  rents  and  proGts,  t.  58. 
ii.  1049. 

by  nsisignment  of  deeds,  L  58. 

may  be  inferred  from  recital  or  co? enant 
for  fnriher  assurance  in  defective  deed, 
ii   1049. 

extent  of  expresn  aereement  or  undertaking 
to  make  a  mortgage,  i.  43.^.  ii.  1U49,  50. 

agreement  for  mortgage  by  letter,  specific 
lien  u^aiust  other  creditors^  i.  453. 

agreeiuent  to  se<*iire  money  advanced  on 
note  of  band  constitutes  equitable  mort- 
gage, I.  5<\?,  3. 

sinipU-contract  debt  not  tarkablc  to  mort- 
gage, though  accompanied  with  parol 
agreement  that  it  sho«ild  be  so,  i.  5t4,  n. 

hnshamrs  deposit  of  deeds^  belonging  to 
wife's  mortgage,  creates  equitable  lien, 
ii.  768,  9. 

deftOHit  made  by  another  person,  whet  tier 
any  lien  after  adopiiou  by  the  owner, 
aiid  as  to  evidence  of  adoption,  ii.  1056  «. 

no  lien  for  preeioug  advances,  ii.  1057  a. 

warrant  of  attorney  to  confess  judgment  in 
ejectment,  good  equitable  mortgage,  ii. 
10.)0. 

abftolnte  conveyance  to  a  creditor  is  a  mort- 
gage in  equity,  ib. 

of  implied  agreement  to  make  mortgage, 
ii.  1050.  105f. 

parol  Hureemeut  to  mortgage,  not  binding, 
ii.  lOiO. 

antiquity  and  progress  of  doctrine  of  equit- 
able moiigagen  by  deposit,  ib.  n 

agreement  tn  make  mortgage  when  re- 
quired, creates  no  lien,  ii.  1050. 

deposit  of  deeds  creates  lien  on  laud,  when, 
ib. 

deposit  of  deeds  creates  a  lien  without  a 
word  passing,  ii.  105?. 

no  lien  by  agreement  to  deposit,  as  dis- 
tinguished from  agreement  to  make  mort- 
«age>  ib. 

written  agreement  should  accompany  de- 
posit, ib. 

no  second  equitable  mortgage,  ib. 

equitable  mortgagee  liable  to  rebuild,  i.  182. 

court  w.ll  compel  him  to  take  actual  assign- 
ment of  whole  term,  ib.  ii.  1053. 

equitable  mortgagee  may  apply  for  re- 
ceiver, i.  300,  n. 

casual  deposit  creates  no  lien,  Ii.  1053. 

no  lien  by  delivery  of  deeds  on  execution 
of  void  conveyance,  §emb.  ib.  n. 

but  agreement  to  make  a  mortgage  may  be 
interred  from  a  recital  or  covenant  for 
further  assurance  in  such  conveyauce,  ii. 
1049. 


EQUITABLE  MOnTQkQJS^eontitnui.) 

agreement  for  deposit  kept  by  mortgagor, 

or  his  wife,  no  avail,  ii.  1053,  o. 
deeds  delivered  dicetao  intuUm  ci^eatas  no 

equitable  lien,  ii.  1054,  5. 
contract  for  conveyance,  and  contract  for 

deposit,  distinguished,  ii.  1055. 
agreement  to   make   mortgage  proved  liy 

parol,  deeds  delivered  to  prepare  same 

cn-ate.<i  equitable  lien,  ib. 
but  parol  evidence  admitted  to  prove  for 

what  pnrpose  deeds  were  deposited,  L 

151,  n.  ii.  1050. 
of  the  transfer  of,  ii.  10595. 
mode  of  foreclosure  of,  is  by  petitJoli  for  a 

sale,  Ii.  1060.  1060  d. 
'  created   by  vender,    retention   of  deeds, 

ii.  1069d. 
by  deposit  of  copy  of  court  rolls,  ii.  1056. 
agreement  to  surrender  copyholds,  binding 

on  whom,  ii.  1071. 
covenant   to  surrender  copyholds,   tboagli 

prior,  cannot  be  set  np  against  him  who 

ha'i  no  notice  of  it,  i.  /i30,  o. 
de|K>sit  may  be  extended  to  fotore  advances 

by  implication,  ii.  1056. 
debtor  to  crown  by  simple  contract,  and 

record   distioguibhed,   as    to   legal   aud 

equitable  mortgage,  ii.  1058. 
equitable  preferred  to  legal  mortgage  with 

notice,  ib. 
$ecu9   if  legal  mortgage  be  made  without 

tiotice  of  former  deposit,  ib. 
le^^al    protected    by   equitable   mortgage, 

when,  it.  1061. 
eqniteble  mortgaec*e  not  preferred  to  crown, 

if  his  conduct  dishomst,  ii.  1058. 
equitable  priority  is  governed  by  rule  qui 

prior ,  ifc.  i.  557. 
priority  uf  vendor's  lim  and  equitable  mort» 

ga{;e  decided  by  rule  if  ui  prior,  8^e.  ii.  1062. 
no  equitable  mortgage  by  delivery  of  deeds 

to  which  person  has  no  right,  il  1060. 
equitable  mort<iagee  parting  witli    deeds, 

not  deprived  of  lien,  when,  ib. 
of  equitable  mortgagee's  petitiou  for  sale 

in  bankruptcy,  ib. 
equitable  mortgage  not  within  general  order 

in  bankruptcy,  ib. 
validity  of  equitable  mortgage  decided  by 

court,  not  by  commissioners,  if  mortgagor 

become  bankrupt,  ib. 
assignees  of  banknipt  necessary  parties  to 

conveyance  from  depositary  to  purchaser, 

ii.  1061. 
equitable   mortgagee   allowed  costs  of  liis 

petition  for  sale,  provided  some  writing 

accompanies  deposit,  ib. 
costs  given  /or   crown  against  equitable 

mortgagee,  who  stood  on  point  be  ^onld 

not  susuin,  ii.  994,  n. 
interest  not  allowed  on  eqnitable  mortgage^ 

if  debt  without  deposit  would  not  have 

carried  interest,  ii.  945,  n. 
must  be  registered,  ii.  6ttl,  n. 
except  when,  ii.  tOUS. 
stranger  paying  off  incumbrance,  obtains, 

ii.  1050. 
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EQUITABLE  MORTGAOE-KcMlliiiiaf.) 
contract  and  lien  distinguished,  ii.  1050  6. 
equitable    mortgagee    compellable  to  take 

aasignment,  ii.  1053. 
casual  deposit  creates  no  lien^  ib. 
See  Depont  (^  deeds, 

EiQUITABLE  OWNERSHIP, 

legal  and  equitable  ownership  distinguished^ 
U.  457. 

EQUITABLE  SEISIN, 

receipt  of  rents  liighest  instance  of,  !.  {88w 
payment  of  interest  as  mortgagor  is  strong 
exercise  of  adverse  possession,  and  evi- 
dence of  eqnitable  seisin,  ii.  It53. 
mo  seisin  of  an  equity  to  a  nse,  i.  252,  n. 

EQUITABLE  TERM, 

assignment  of,  unnecessary  ;  as  it  is  uBelesa^ 
m  ejectment,  i.  487,  n. 

EQUITABLE  TITLE, 

legal  and  equitable  title  preferred  to  equit- 
able title  only,  i.  958,  n. 

ejectment  cannot  be  maintained  on  equit- 
able title,  i.  398,  n.  495. 

lepfal  estate  bound  by  equitable  title,  cannot 
be  barred  by  fine  and  non-claim,  i.  536,  n. 

EQUITABLE  TRANSFER, 

deposit  may  be  transferred  by  bapding  over 

deeds,  ii.  1059. 
legal  ronrtgafree  may  transfer  benefit  of  his 

securitv    by  delivery  of   mortgage    and 

bond^  ji.  1060. 
but  delivery  of  mortgage  bond  alone  creates 

no  eqnitable  deposit,  ib. 

EQUITIES, 

of  bankrupt  vest  in  his  a.«si^ees,  i.  262,  n. 
amengst  equal  equities,  thai  to  which  legal 

estate  is   annexed  without   notice,  pre- 
ferred, i.  452.  ii.  574. 
equity  rendered  unequal  by  notice,  i.  530,  n. 
unequal  equity  not  balanced  by  legal  estate, 

L  453,  tt. 
f  HI  prior,  tfc.  applies  to  bare  equities,  1.  446. 

449,  n. 
among  equal  equities  there  is  priority,  but 

most  equity  preferred,  i.  448,  9. 
value  of  equities,  how  determined,  i.  449. 
equal  equities  decided  at  law,  ib.  n. 
a  person  cannot  be  seised  of  an  equity  to  a 

use,  i.  252,  n. 
vvhat  equities  of  wife  husband  may  assign, 

ii.  72  J ,  n. 
purchaser  not  presumed  to  know  doubtful 

equities,  ii.  566,  n. 
tontra  of  plain  equities,  ii.  567,  n. 
being  ecjnal,  no  tacking,  i.  451,  n. 
efi'ect  of  fine  in  barring,  i«  536,  n. 

EQUITY,  COURT  OF, 

allows  interest  on  debts  of  testator,  i.  6C), 
will  not  supply  provision  for  maintenance, 

i.  92. 
will    interfere  with    executor   misapplying 

testator's  property,  i.  102,  n. 
principles  of  law  and  equity  should  be  kept 

distinct,  i,  267,  a.  ' 


EQUITY,  COURT  OF-(«mdiw«r.) 

aims  at  effectuating,  and  will  never  male 

contrary  construction  to  declared  intent 

of  partice,   i.  420,  n.  459.     iL  843.  87S. 

1151. 
will  not  prevent  jmime  incsmbrancer  from 

availing    hinself  of    his  legai    remedy, 

i.  510. 
rales  in  equity  not  affected  by  registry  acts, 

ii.  625,  n. 
rule  in  equity  that  that  is  considered  as  done 

which  ou^t  to  be  done,  applies  to  every 

case  except  dower,  ii.  698.  702,  n. 
abatement,  disseisin,    and  intmsion,.  work 

same  effect  in  equity  as  at  law,  ii.  1 156. 

EQUITY  OF  REDEMPTION, 
defined  and  illustrated,  i.  250. 
distinguished  from  m  trust,  ib.  ii.  696. 
is  ^'nothing  at  all''    in  eye  of  the  law, 

i.  252,  n. 
whether  there  may  be  a  seisin  of,  i.  252. 
[quan  ditsetsts  of,  allowed,  per  Butler,  arg*; 

2  Jac.  &  Walk.  52.] 
is  inseparable  from  mortgage,  i.  116. 
confined  to  mortfsagor's  life,  bad,  i.  117. 
same,   if  confined   to    mortgagor  and  his 

heirs,  i.  119. 
so  if  proviso  be   in  deed  of  defeasance, 

i.  120,  &  n. 
no  equity  of  redemption  before  conditioB 

broken,  i.  268,  n. 
cannot  be  prevented  by  special  agreemeat 

at  time  or  mortgage,  i.  116,  n. 
restrictions  on,  void,  i.  117,  n.  I18,n.  Il9,n. 
agreement,  re»trieting  equity  of  redemptioo 

to  seven  years,  void,  i.  122,  n. 
cannot  be  restrained  among  strangers,  tetu 

if  mortgage  be  part  of  family  arrange- 
ment, i.  129. 
fetters  on  equity  of  redemption  no  avail, 

i.  132. 
vrant  of  covenant  to  pay  money,  no  bar  to 

equity  of  redemption,  i.  u^,  n. 
may  be  purchased  by  mortgagee,  i.  122,  n. 

306. 
mortgagee   purchasing,   how  affected  with 

judgments,  i.  281,  n. 
mortgagee  purchasing  equity  of  redemption 

cannot  set  up  his  own  mortgage  ajfaiust 

incumbrances  of   which  he  has    notice, 

i.  551,  n. 
purchase  of  equity  of  .redemption  byjoiot- 

mortgagees,    they  hold    it    as  they  did 

mortgage,  ii.  672.   1042. 
may  be  re-opened  after  release  by  agree- 
ment, i.  126. 
devisee    of   eauity  of   redemption    paying 

money,    ana    taking  assignment,    mort' 

gagor's  heir  cannot  redeem,  i.  129. 
arises  on  assignment  to  pay  <lebts,  i  167,  n. 
possession  of  equity  of  redemption  forty 

days  jure  uxwris^  gains  parish  settleffleut, 

i.  167,  n. 
passes  by  clause  of  *'  all  the  estate,  &c." 

i.  251,  n. 
supports  po8U$tio  frairis  and  curtesy,  but 

not  dower,  i.  252,  n.  S30,  SSI,  n. 
reasons  for  not  allowing  dower. of  equity  of 

redemption,  ii.  700,  n. 
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EQUITY  OF  REDEMPTION— (eonhntcni.) 

DO  free  bench  of  equity  of  redemptioD,  ii. 
703,  n. 

rules  as  to  escheat  of  equity  of  redcmptioUy 
i.  253,  D.  ii.  1069. 

is  the  fee,  i.  251. 

is  a  title  in  equity,  ib.  n. 

Is  an  estate  rather  tiian  a  right,  ib. 
may  descend,  be  mnted,  devised,  entailed, 
and  barred  by  tine  or  recovery,  i.  f  52. 

nay  k>e  aliened  by  deed,  ib.  n. 

continues  open  till  actually  foreclosed,  i,  253. 

how  considered  in  chancery,  i.  287. 

seisin  of,  i.  287,  8. 

is  assets,  i.  287. 

devise  of,  i.  288. 

foreclosure  of,  ib. 

abeyance  of,  ib. 

is  noticed  in  a  court  of  law,  i.  254. 

cannot  be  taken  in  execution,  ib. ' 

at  IcaHt  as  to  leaseliolds^  ib. 

is  a  good  consideration  for  contract,  ib.  n. 

neither  equity  of  redemption  nor  equitable 
interests  in  leaseholds  may  be  taken  in 
execution,  i.  255,  n. 

not  extendible  in  any  case  at  suit  of  subject, 
tontra  at  suit  of  crown,  i.  258. 

is  subject  to  crown  debto,  i.  257,  n. 

but  conveyance  of,  good  against  «rown, 
when.  ii.  1057. 

not  to  be  released  by  covenant  for  further 
assurance,  t.  256. 

will  pass  without  livery  of  seisin,  I.  258. 

transferrable  by  mere  contract,  ib.  n.  259,  n. 

mode  of  conveying  equity  of  redemption,  i. 
258,  n. 

#f  conveyance  of  equity  of  redemption  on 
mortgage  in  fee  to  purchaser,  ib. 

•f  conveyance  of  equity  of  redemption  on 
mortgage  for  years  to  purchaser,  1. 260,  n. 

•of  conveyance  of  equity  of  redemption  on 
mortgage  in  fee  to  mortgagee,  ib. 

4>f  conveyance  of  oquity  of  redemption  on 
mortgage  for  years  to  mortgagee,  ib. 

release  by  indorsement,  good  conveyance  of 
equity  of  redemption,  ib. 

lease  and  release  the  best  mode  of  conveymg 
equity  of  redemption,  ib. 

mortgage  of  equity  of  redemption,  i.  260,  n. 

devise  of  equity  of  redemption  must  be  at- 
tested by  three  witneraes,  I.  fG6,  n. 

settled  to  separate  use  of  wife,  husl>and  not 
carteseable,  1.  289. 

old  practice  oc  conveying  equity  of  redemp- 
tion after  foreclosure,  reprobated,  i. 
305,  n. 

as  to  conveyance  of  equity  of  redemption 
without  foreclosure,  i.  306,  n. 

purchase  and  foreclosure  of  equity  of  re- 
demption, distinguished  as  to  lieo  of  judg- 
ments, i.  307,  n. 
on  mortgage  in  fee,  equitable,  not  legal  as- 
sets, i.  318.320,  n. 
not  assets  to  pay  simple  •contract  creditors, 

pontra  of  specialty  creditors,  i.  319,  n. 
if  aliened,  money  may  be  followed  in  hands 
of  heir  or  executor,  t.  3^0. 

Is  1/mui  legal  assets  as  to  judgment  creditor, 
who  may  redeem,  i.  257. 320,  a.  S9S,  o. 


EQUITY  OP  REDEMPTION— (conrtaaed.) 

of  leasehold  estate  extendible  '^fttousftie 
against  conntor  of  statute,  but  not  against 
his  executor,  i.  S2i,  2. 

on  mortgage  of  leasehold  estate,  is  equitable 
assets,  i.  320,  n.  32i. 

devise  of  equity  of  redemption  to  pay  debts 
makes  it  equitable  assets,  i.  325. 

to  make  equity  of  redemption  equitable  as- 
sets in  hands  of  heir,  intention  to  break 
descent  must  appear  on  will,  i.  326,  n. 

devise  to  executor,  with  mere  power  of  aale, 
or  mere  «liarge  of  debts,  makes  equity  oc 
redemption  real  assets,  ib. 

affected  oy  mere  charge  of  debts,  ib. 

devise  of  equity  of  redemption  to  trustee 
and  executor  for  payment  of  debts,  dis* 
tingnisbed,  i.  327. 

executor  having  power  to  sell  equity  of  re- 
demption, makes  it  eqnitable  assets,  i. 
328,  n. 

tmst  estate  devised  for  payment  of  debts, 
equitable  assets,  though  devisee  be  heir 
at  law,  i.  330. 

on  mortgage  after  voloatary  settlement,  is 
assets,  ii.  773. 

purchased  by  mortgagee's  executor,  is  as- 
sets, ii.  1043. 

not  liable  to  creditors  in  life-time  of  mort- 
gagor, i.  330. 

governed  by  equitable  rules,  L  535. 

right  to  attach  subsequent  debt  to  mortgage, 
not  available  against  equity  of  redemp- 
tion, i.  354,  o. 

purchaser  of  equity  of  redemption  for  va- 
luable consideration,  may  redeem  mort- 
gage without  discharging  bond,  i.  359. 

Iwrred  by  twenty  years  possession  of  mort- 
gagee, without  payment  of  interest,  and 
no  disability  in  mortgagor,  i.  .S61.  ii.  1154. 

ten  years  allowed  to  prosecute  claim  in,  after 
disability  removed,  i.  364,  n. 

tenant  by  curtesy  of  equity  of  redemption 
assigns  to  mortgagee,  who  is  fifty  years  ua 
possession,  redemption  opened  under  eiiw 
cnmstances,  i.  367,  n. 

fine  runs  against  remainder-man  of  equity  of 
redemption  during  life- time  of  particular 
tenant,  i.  369,  n. 

preserved,  if  account  settled  witliin  twenty 
years,  i.  368. 

although  no  bill  filed,  i.  370. 

decree  to  redeem  lying  dormant  twenty 
years,   equity  of  redemption  barred,  ibw 

what  will  bar  an  ejectment,  will  bar  bill  iu 
equity,  i.  385,  n* 

conveyance  of  equity  of  redemption  pre- 
sumed, when^  i.  397,  n« 

adverse  possession  for  twonty  years  of  equity 
of  redemption,  bar  to  another  person 
claiming     same    equity    of   redemptioD. 

II.  1 13.7. 

forfeited  by  concealment  of  prior  mortgage, 
i.  406. 

devise  of  equity  of  redemption,  i,  433,  n. 

devise  of  reversion  carries  equity  of  redemp* 
tion  as  an  incident,  i.  433,  n.  ii.  732. 

on  mortgsge  of  wife's  leasehold  estate,  be- 
longs to  husband  surviving,  ii.  714. 


UM 
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EQUITY  OF  REDEMPTION-^MJiHmial.) 

if  m(e.  mtrvive,  it  belongs  to  ber^  ii.  714. 
dittinction  as  to  eqnity  of  redemption  be- 

longing   to   snrviving   hasband   or  wife, 

II.  7i5y  m 
Bale  of  eqnity  of  redemption   xnbject  to 

mortgage^  land  first  fnnd  for  paymeqt  of 

mortgage^  ii.  863,  n. 
purchaser's  covenant  for  payment  dofw  not 

make  his  personal  esUte  primarily  aiable, 

ii.  862,  S^  n. 
whether  reservation  of  new  equity  of  re- 

demptioa  any  evidence  of  intention  to 

change  fnnds,  ii.  889,  n. 
it  wiiJy  if  accompanied  with  covenant  to-pay 

m«^,  tL  884,  n. 
nkaaa  of  eqnity  of  redemption  by  assignees 

binding  on  bankrupty  ii.  972,  n. 
is  potentially  in  assignees  of  bankrupt  till 

bargain  and  sale  from  commissioners  to 

purchaser,  ii.  1070. 
release  of  eqnity  of  redemption  by  tenant 

in  tail  after  decree  to  account,  equal  to 

absolute  foreclosure  by  order,  ii»  974,  n. 
on  copyhold  mortgages,  it  1069. 
no  fine  dne  on  release  of  eqnity  of  redemp- 
tion, ib. 
escheat  of,  i.  «53.  ii.  1069. 
no  free  bench  of,  It.  709. 
will  not  descend  to  administrator  de  bonis 

nowy  it  109f. 

See  E^Uble  auels,  Purekaur  of  estate 
mAieei  to  wmtgage,  /Memjkion,  Re- 
UoMe  of  equity  pf  nedemptym.  Statute, 
^  jLtaittedeiis. 

ERASURE 

of  proviso  for  redemption,'  does  not  prevent 
equity  of  redemption  arising,  i.  283,  n. 

ERROR, 

account  not  to  be  set  aside  for  error,  but 
only  surcharged  or  falsified,  ii.  95*.  q. 
S<ie  Writ  of  error. 

ESCHEAT,  f.  7. 

roles  as  to  escheat  of  eqnity  of  redemption, 
I;  253,  n.  n.  1069. 

ESTATE, 

what  proportion  it  should  bear  to  money 

advanced,  ii.  1094. 
clause  of"  all  the  estate,  &c."  passes  eqnity 

of  redemption,  i.  251,  n. 

ESTATE,  PERSONAL-Ksee  Personal  estate.) 

ESTATE,  REAL-(see  Real  estate.) 

ESTATE  TAIL, 

extendible,  ii.  599,  n. 
See  Tenant  in  tail. 

ESTOPPEL, 

lessor  estopped  from  disputing  lease,  i.  I6S. 

166.  ii.  1000. 
esnectancy  may  be    bound    by  estoppel, 

mortgage  an  estoppel  pro  tanto,  i.  16. 212,  n. 
ESTRAYS, 

mortgageable,  i,  18. 


EVIDENCE, 

what,  if  it  be  conflictory,  i.  554^  n. 

of  admitting  extrinsic  evidence  as  tostste 

of   property  to    explain     intention,    il 

812,  n. 
counterpart  is  evidence,  when,  it.  1046. 
bnt  no  avail  if  tbeie  be  sii^tts  of  frand ;  in 

such  case,  proof  of  payment  necessary, 

i.  21S, 
production  of  bond  or  mortgage,  jnimifade 

evidence  of  debt,  ib. 
See  Parol  evidence* 

EXAMINATION, 

wifr's  separate  examination  in  conrt  win 
not  pass  reversionary  interest  bv  analogy 
to  fine,  [Richards  v.  Chambers^  lO  Ve«. 
580.]  ii.  681,  n. 

EXCEPTION  IN  DEED, 

notice  by,  ii.  563. 

EXCHEQUER  ANNUITIES, 

bequest  of  sum  to  be  laid  out  in  excheqaer 
annuities,  is  specific,  ii.  813. 

exchequer  annuities    mortgaged  (as  well  ss 
every  other  species  of  stock),  may  be  sold 
on  notice  without  foreclosure,  ii.  962,  n. 
See  Annuities. 

EXECUTION, 

eqnity  of  redemption  cannot  be  taken  in, 

i.  254. 
at  least  as  to  leaseholds,  ib. 
must  be  lodged  in  sheriff's  hands  to  affect 

leasehold  estate,  i.  281,  n. 
except  in  case  of  crown,  ib. 
eqnity  of  redemption  not  extendible  in  any 

case  at  suit  of  subject,  contra  at  suit  of 

crown,  i.  J57,  n. 

priority  of  execution  binds  leaKebelds,  i. 
515,  n« 

sheriff  must  sell  leaseholds  under  writ  first 
delivered,  ib. 

creditor  entitled  to  execution  of  whole 
equitable  freehold  of  debtor,  contra  of 
partial  Interest,  as  equibr  of  redemption, 
I.  308,  n.  "^    ' 

conveyance  of  lands,  held  in  trost,  before 
•    execution,    deprives    creditor   of   eUgitf 
ii.  607. 

none  of  trust  of  terra  not  in  debtor  at  time 

of  writ  awarded,  iL  610,  tl. 
second  execution  cannot  be  taken  oat  ibr 

same  debt,  ii.  iioo. 
lands    purchased   after  judgment  may  be 

extended,  i.  531. 

EXECUTION  OF  DEED, 

as  to  proof  of,  ii.  io«2,  n. 
proveable  by  attorney,  ii,  588. 


EXECUTRIX, 

her  hnsbaiid*s  possession  not  within  statatc 
21  Jac.  1.  i.  46,  n. 

EXECUTOR, 

possession  by,  not  within  stat.  21  Jac.  1, 

i.  46,  n. 
may  mortgage  terms,  i.  101. 
misapplyin|[  testator's  property,   coniS  of 
equity  will  interfere,  1.  102^  n. 
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£XEClTTOR— (coMttNicAi.) 

borrowing  money  on  bond,  or  other  chme  in 
actimi  of  testator,  no  infere»ce  of  fraud, 
i.  109,  n. 

power  of  executor  over  assets,  ib« 

granting  lease  to  one  with  notice  that  sale 
was  required  by  parties  particularly  inte- 
rested, lease  set  aside,  i.  lOS,  n. 

one  executor  may  release  mortgage,  or 
transfer  testator's  personal  estate,  with- 
out his  companion,  L  104,  n. 

mortgaging  for  money  advanced,  primA  facte 
no  fraud,  ib. 

to  enable  execntor  to  sell  or  mortgage,  he 
most  have  power  to  do  so,  ib. 

mav  mortgage  testator's  assets  for  his  own 
debt,  ib. 

testator  directing  his  estate  to  be  sold,  exe- 
cutor may  sell  or  mortgage,  i.  105,  n. 

cannot  lend  out  money  on  personal  security, 
ib. 

of  mortgages  hy,  i.  lOf,  n. 

executors  having  power  to  lend  trust  money 
on  personal  security,  not  enabled  to  ac- 
commodate trader  on  loan  of  bond,  i.  103,  n. 

laying  out  assets  of  testator  on  private  se- 
curities, benefit  accrues  to  estate,  but  he 
must  answer  for  any  deficiency,  ib. 

execntor  cannot  lay  out  money  on  mortgage 
after  decree  to  account,  ib. 

may  be  mortgagee,  ib. 

allowed  to  exercise  his  discretion  as  to  plac- 
ing out  money  at  interest,  ib. 

if  power  of  sale  b^  execntor  exempts  pur- 
chaser from  seeing  his  money  applied  ? 
i  215,  n. 

payment  to  execntor  enough,  when,  i.  3i9. 

may  sell  term  for  bis  own  debt,  i.  2SS. 

mortgaging  his  own  lands,  mortgagee  cannot 
retain  lands  for  debt  due  from  testator,  ib. 

court  will  not  break  in  on  executor's  legal 
power  over  assets,  ib. 

effect  of  disclaimer  and  renunciation  by 
executors,  i.  «4d,  9.  ii.  1096. 

of  mortgagor,  may  redeem,  i.  ?6l,  n. 

may  redeem  in  his  own  riKht,  i.  sr85. 

but  excess  of  thing  beyond  money  paid  for 
redemption  will  be  suuets,  ib.  n.       '^^ 

of  receiver,  bonnd  to  answer  wlmt  is  due 
for  interest  on  baianoes  retained,  1. 503,  n. 

devise  of  eqtuty  of  redemption  to  executor 
makes  it  legal  assets,  i.  $97;  bat  see 
p.  SfOj  n. 

emBct  of  devise  to  execntor  and  bis  heirs, 
i  3«7,n. 

general  devise  to  execntor,  implies  that  he 
is  to  have  legal  estate,  i.  418, 19. 

refusing,  creditors  may  be  redeem,  i.  339,  n. 

of  mortgagor,  not  allowed  to  compound 
mortgages,  i.  346,  n. 

of  mortgagor,  purchasing  prior  mcumbrance, 
allowed  only  what  he  gave  for  it,  i.  S45,  n. 
347,  n. 

except  where  he  purchases  to  cover  his 
own  incumbrance,  ib.  594,  n. 

of  mortgagee,  purchasing  equity  of  redemp- 
tion,  makes  it  assets,  ii.  1043. 

lihet her  attorney's  execntor  entitled  to  at- 
torney's privilege,  i.  379,  n.  $L  1064. 


EXECUTOR— (con<»iii«f.) 

action  for  mortgage  money  Aould  be  brought 
in  executor's  names,  and  not  in  name  of 
specific  Imtee,  i.  499,  n. 

purchaser  from  execntor  has  no  notice  of 
contents  of  will,  ii.  568. 

relief  against  purchase  from  execntor  with 
notice  of  debts  unpaid,  Ii.  569,  n. 

term  assigned  to  satisfy  executor's  debt,  not 
notice  that  terra  is  assets,  ii.  569. 

9ifi*fa,  against  executor  will  not  affect  hwti 
teHttiorUy  ib.  n. 

what  if  executor  pledge  bond  specifically 
bequeathed,  ii.  570,  n. 

result  of  cases  as  to  mortgages  by  execntors, 
ib. 

purchase  from  executor  with  express  no- 
tice, ii.  570. 

cannot  sell   term   specifically  bequeathed, 

ib.  n. 
.  one  executor  may  release  bat  one  trastee 
cannot,  i.  950,  n. 

entitled  to  his  testator's  money  on  mort- 
gage though  mortgage  be  in  fee,  ii.  669. 
667. 

or  mortgagor  die  before  forfeiture  of  mort- 
gage condition,  ii.  665. 

heir  is  trustee  for  executor  as  well  of  estate 
as  of  uMuey  received  by  heir,  ii.  6^3,  n. 
665. 

receipt  by  one  of  several  executors  before 
probate,  good,  il.  665. 

specific  legacy  to  executor  does  not  bar  him 
of  money  due  on  mortgage,  ib. 

but  it  does  from  surplus,  ib.  n. 

not  entitled  against  mortgagee's  intention  to 
devise  land  as  real  estate,  ii.  668,  n. 

except  assets  fall  siiort,  ii.  668. 

bonnd,  though  not  named,  ii.  776. 

execntor  and  residnary  legatee  being  same 
person,  and  appointed  in  same  sentence, 
implies  that  former  is  to  take  as  executor^ 
ii.  786. 

Lord  Hardwicke  considered  it  all  one^ 
though  beqnest  and  appointment  wero 
distinct,  ii.  787. 

executor  and  legatee  in  same  sentence,  no 
exemption  of  heir's  right  to  exoneration^, 
il.  791. 

Lord  Talbot  thought  Otherwise,  ii.  793. 

personal  estate  attached  to  office  of  exe- 
cutor alwUys  liable  to  debts^  ii.  785^ 
795,  n.   800. 

whatever  execntor  takes  as  soch  liable  to 
debts,   ii.  800. 

beqnest  of  personalty  to  execntor,  specific, 
and  inapplicable  to  debts,  if  reid  estate 
be  charged  therewith,  ii.  818. 

what  weight  attaches  to  circumstance  that 
trustee  of  real  estate  is  execntor  In  re- 
spect to  exoneration,  ii.  839,  n. 

tnistees  not  being  executors,  evideade  fa- 
vorable to  exemption  of  personal  testate 
from  debts,  ii.  933. 

Inference  as  to  exoneration  from  4>eqaest  of 
legacy  to  executors,  when  they  are  also 
trnstees,  II.  849,  n. 

of  adult  devisee  in. fee  not  liable  for  arrears 
of  interest,  ii.  931.  > 
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EXECUTOR— (tfonitiiMMf.) 

account  with  execntor  and  assignee  of  mort- 
gagee, liable  to  be  re-opened  and  not 
merely  sarcharged  and  falsified,  ii«  959,  n. 

of  mortgagee,  necessary  party  to  bill  to  re- 
deem, i.  403,  n. 

Biortgagee^s  execntor  mnst  be  party  to  bill 
of  foreclosure  by  heir,  ii.  968. 

mortgagor's  executor  need  not  be  party  to 
bill  of  foreclosure ;  contra  of  bis  heir,  ib. 

mortgagor's  execntor  necessary  party  to 
foreclosure  of  mortgage  of  leasehold,  ii. 
969,  D. 

mortgagor's  executor  need  not  be  party  to 
bill  of  foreclosure,  even  where  mortgage 
is  for  vears,  i.  405,  n.  ii.  969,  n. 

except  he  has  received  part  of  rents,  or 
where  bill  is  for  sale,  or  where  mortgage 
it  of  freehold  and  Utuehold  property  to- 
gether, ii.  969,  n. 

mortgagee's  execntor  bonnd  by  foreclosnre 
obtained  by  mortgagee's  heir,  il.  970. 

ahonld  be  assigning  party  in  transfer  of 
mortgage,  i.  ^tt,  n. 

of  deceased  joint  mortgagee,  proper  party 
to  transfer,  ii.  679. 

one  execntor  indebted  to  testator  by  mort- 
gage, co-execntors  may  pray  sale,  ii.  1016. 

of  mortgagee,  may  apply  for  conveyance 
from  infant  heir  of  mortgagee,  i^.  1095. 

obligor  made  execntor  of  obligee,  an  ex- 
tinction of  debt,  ii.  1044. 

oonseqnence  of  mortgagor's  ap})ointment  of 
mortgagee  executor,  ib. 

dealing  with,  liable  to  devasiavity  ii.  569,  n. 
See    Adminiiitraior,    ExiinguiskuieHi, 
Heir^   Morif^gt  money^   Serwener^ 
J)ruBtee$for  Infant, 

EXEMPTION, 

of  personalty^(see  PerMnaffy.  Exoneration  >) 

EXONERATION, 

if  hand  be  appointed  to  receive  money, 
purchaser  exonerated  by  a  mere  receipt, 
i.  240,  n. 

exonerating  clause  maybe  implied,  i.  f39,  n. 

incnmbrance  paid  by  tenant  in  tail,  tliink- 
ing  himself  owner  of  fee,  not  an  exone- 
ration, i.  315.  ' 

when  incumbrances  paid  off  by  tenant  in 
tail  or  tenant  for  life,  whether  in  exone- 
ration ?  i.  316,  n. 

wife's  right  to  exoneration,  similar  to  that 
of  heir's,  ii.  736,  n. 

hnsband  cannot  exempt  his  personal  estate, 
from  wife*s  right  to  exoneration,  where 
she  has  consented  to  a  mortgage  of  her 
estate  for  his  benefit,  ii.  7V7,  n. 
.  husband's  covenant  to  pay  money  exone- 
rates wife's  estate,  ib. 

except  there  be  settlement,  ii.  728. 

or  it  be  wife's  debt  dum  sola,  ib. 

no  exoneration,  if  secnrities  can  be  con- 
nected wtUi  settlement  of  wife'k  estate 
on  her  marriage,  ib.  n. 

rule  inapplicable  where  money  borrowed  on 
wife's  estate  is  appropriated  to  her  sepa- 
nte  use,  ib. 


EXONERATION— (eoNltmiMl.) 

whethei*  money  borrowed  for  nse  of  bw 
band  or  wife  proveable  by  parol,  ii.  7S9. 

wife  may  waive  right  to  exoneration  by  de- 
claration to  her  husband*s  execntor,  tkat 
she  relinquishes  debt,  ii.  730. 

wife's  right  to  exoneration,  postponed  to 
debts,  bat  preferred  to  l^^cies,  ib. 

heir  of  mortgagor  paying  mortgage,  entitled 
to  be  exonerated  by  execntor,  ii.  779,  n. 

heir's  right  to  exoneration  from  ezecnlor 
does  not  interfere  with  legatee,  widow's 
right  to  paraphernalia,  or  creditors^  ii.  78f . 

no  exoneration  of  personal  estate,  from  de- 
vise or  creation  of  term  expressly  for 
payment  of  debts,  ii.  789,  90. 

general  rule  as  to  exoneration  by  impli- 
cation, ii.  803. 

personal  estate  may  be  exonerated  from 
debts  by  express  words  or  necessary  im- 
plication, ii.  806,  n. 

to  ascertain,  whether  exoneration  be  in- 
tended, mode  of  bequeathing  personal 
estate  shonid  be  observed,  ii.815. 

devise  subject  to  mortgage,  not  a  case  of 
exemption  of  personal  iand,  contra  if 
estate  be  charged  with  or  devised  in  trust 
to  pay  mortgage,  ii.  836,  n. 

what  weight  attaches  to  circumstance  that 
trustee  of  real  estate  is  executor,  ii.  838,  ■• 

too  late  to  say  express  words  are  necessary 
to  exempt  personal  fund,  ii.  835. 

inference  of  exoneration  from  direction  to 
pay  funeral  expences  means  iitde,  ii. 
841,  n. 

distinction  as  to  exoneration  between  direc* 
tion  to  sell  and  charge  of  debts,  exploded, 
ii.  846,  n. 

rule  of  exoneration  inapplicab!e,  where 
prodnce  of  sale  of  real  estate  is  amal- 
gamated with  personal  fund,  IL  8S9,  n. 
846,  m\ 

late  cases  furnishing  inference  that  owner  of 
both  funds  did  not  mean  to  exempt  per- 
sonal estate,  ii.  839,  n.  to  846,  n. 

late  case  where,  from  construction  of  whole 
will,  it  appears  he  had  such  intentioa^ 
'     ii.  846,  n.  to  851. 

inference  of  exoneration  must  be  fosnded  oa 
general  context,  ii.  848,  n. 

latest  general  rule  as  to  exoneration,  ib. 

difference  of  opinion  in  cases  of  exoncratioii, 
nnavoidabic,  ii.  850,  n. 

inference  from  real  estate  being  charged 
with  costs  relating  to  administration  of 
personaJ  estate,  ib. 

primary  fund  not  exonerated,  merely  be- 
canse  another  fund  is  provided,  ii.  856,  n. 

presumption,  that  testator  in  charging  A., 
nieanH  to  exempt  B.,  inapplicable  to  estate 
purchased  after  will,  ii.  861. 

tenant  in  tail  in  remainder,  joining  person 
in  possession  in  mortjeage,  entitled  to  have 
estate  disencumbered  oat  of  assets  of 
latter,  ii.  871. 

husband,  on  further  advance  from  mortgagee 
of  wife's  estate,  covenants  to  pay  whole 
sum,  bis  assets  not  liable  to  eaoneral)^ 

.    land,  ii.  874» 
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peraonalty  may  be  exonerated  by  implied 

intention,  ii.  a5l«  n. 
instance  of  exemption  by  beqnest  of  **  ef- 
fects,"  that  word    being    taken    in  its 
lariat  sense,  ib. 
there  must  l>e  a  specific  beque«t  of  tlie  per* 
sonalty,  as  well  as  a  devise  of  tlie  realty, 
subject  to  debts*  to  exonerate  tbe  former, 
ib. 
wife  net  entitled  in  respect  of  mortgage  on 

her  estate  before  marriage,  ii.  7S8,  n. 
or  where  money    borrowed  is    for  wife's 
separate  use,  ib. 
See  ApfUc^Un  of  Montjt^    Be$eeiHied 
EsiuU,    Btubmd  aad  W«»  Personai 
Estate,  PurehoMtr  of  Estate  aUoect  to 
Mortgage. 

EX  PARTE  ACCOUNT, 

doty  of  master  in  taking,  ii«  947,  n« 

EXPECTANCY, 

distinguished  ft'^mi    contingent  interesti   i. 

17,  n. 
cannot  be  setd,  !•  18,  n. 
majr  be  bound  by  estoppel,  ib. 
of  heir  apparent,  not  an  interest,  ib. 
no  distinction  between  contingent  and  cer- 
tain expectances,  ib. 
mere  dealing  induces  suspicion,  ib. 

EXPECTANT  HEIR, 
of  mortgages  by,  i.  18,  n. 
purchaser  from,  most  account  as  mortgagee, 

ii.  959y  n. 
such  a  purchaser  allowed  coats,  ii.  991. 

EXPENCES, 

mortgagee  may  turn  expences  into  principal, 
i.  199. 

second  mortgagee  redeeming  fint,  mu«t  pay 
•xpeaoes  oif  lirat  mortgagee  la  foreclc»mg, 
i.  536,  n.  337)  n. 

mortgagee's  expenees  in  defending  mort- 
gage against  attempts  by  mortgagor  to 
overthrow  it,  taekable  to  mortgage,  i«  336. 
il.  956. 

mortgagee    allowed    expenees   in  account, 
ib.  n* 
See  CoiUf  ftsfty  UtnewaL 

EXTENT, 

khig's  remedy  by  extent  allowed  in  every 
case  where  party  indebted  to  crown  ban 
a  present  beneficial  interest,  as  well  as  a 
reversion,  1.  480,  n. 

trust  estates  subject  to  extent,  ib. 

trust  of  term  may  t>e  subject  of  extent,  ib. 

ieoied  on  day  subsequent  to  provisional  as- 
signment, too  late,  ii.  10G5. 

is  aid,  now  confined  to  debts  actually  due 
to  crown,  it.  1079. 

on  estate  sobject  to  mortgage,  ib. 

goods  bound  fVom  teste  of,  ii.  107A  (. 

of  priority    between    crown    and   suMect, 
where    extent    issues    before  sheriff  has 
sold  under  fi.  fa^  ii.  1085  a. 
See  Croimt  Debt, 

EXTINGUISHMENT  OF  DEBT, 

A.  mortgages  to  B.  who  pays  no  money, 
but  lives  bo«d  for  sanie,  A«  afterwards 

Vol,  IT- 


EXTINGUISHMENT  OF  DEBT-'Ccoa/isartl.) 
makes  B.  his  executor,   debt  not  extin- 
guished in  equity,  ii.  1044. 
See  Exeetttot. 


F. 

FACTOR 

cannot  pledge,  i.  $8,  n.  t9,  n. 

mortgage  by,  without  notice,  invalid,  i.  98,  n. 

principal   may  recover  goods    in  pawnee's 
hand:<,  i.  29.  n. 

this   not  applicabie  to  bankers  and    others 
pledging  indorsed  bills  of  exchange,  ib. 

what  if  factor  become  bankrupt,  ib. 

statute  «1  Jac.  1.  does  not  extend  to  pos- 
session by  factor,  i.  44,  n.  46,  n. 

service  of  ^ndtpana  on  factor,  good,  tt.  981. 
See  Agent. 
FALSE  CREDIT,  1.37,  n,-<see  P<wsesfi<m.) 
FALSE  REPRESENTATION— (see  Misrepre. 

eentation,) 

FALSIFIED, 

account  may  be,  for  error,  ii.  954* 
See  Surcharge, 

FELONS, 

goods  of,  mortgageable,  1. 18. 

FELONY, 

person  attainted  of  fblony  may  be  mort- 
gagee, but  cannot  hold  thing  mortgaged, 
i.  107. 

on  attainder  for  felony,  equity  of  redemp* 
tion*e«cheat8  to  lord  of  manor,  i.  S84,  n. 

FEME  COVERT 

may  not  mortgage,  I.  59. 107. 

unless  she  have  separate  estate,  i.  59,  n.  107. 

having  power  of  appointment,  to  be  exer- 
cised notwithstanding  coverture,  she  may 
appoint  conditional  estate,  i.  107,  n. 

may  be  mortgagee,  i.  107. 

nature  and  extent  of  her  disability,  and 
how  distinguished  from  disability  of  in- 
fiincy,  il.  986. 

infant  /eme  eofoert  within  statute  of  Anne, 
directed  to  convev  by  fine,  i.  t06. 

money  cannot  be  paid  to  fetne  covert  except 
under  sanction  of  court  of  equity,  i.  230. 

becoming  discovert,  statute  of  limitations 
commences  from  that  time,  i*  S67. 

may  redeem  her  estate  mortgaged  by  her 
hnsband,  although  twenty  years  have 
elapsed  without  payment  of  interest,  i.  366. 

not  barred  by  fine>  iif  intended  otherwise, 
ii.  676,  77,  79. 

her  answer  in  Chancery  equal  to  fine  In 
binding  her  trust  estate,  ii.  678. 

postponed  to  mortgagee  previous  to  her 
settlement,  until  he  he  satisfied  as  well 
for  money  lent  after  as  before  settlement, 

may  redeem,  though  part  of  estate  mort* 
ga^ad  be  copyhold,  ii.  6811. 

postponed  to  mortgage,  if  her  settlement 
made  after  marriage  and  voluntary,  al« 
though  mortgagee  have  notice  of  it,  ib. 

being  creditor  by  bond  given  before  mar- 
riage, may  redeem,  ib. 
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rEME  COVEnr^coniinued.) 

endowable  of  equity  of  redemption  on 
mortgage  for  year^,  ii.  686. 

entitled  to  have  satisfied  term  removed  ont 
of  her  way,  ii.  687. 

not  endowable  of  equity  of  redemption  on 
mortgage  in  fee,  ii.  688. 

creating  a  mortgage  for  years  oat  of  her 
estate^  revertioo  in  her  attracts  redemp- 
tion, 11. 731. 

inortgacee  entitled  to  provision,  if  her  hns- 
bands  assignees  in  bankruptcy  sue  in 
eqnity  for  her  mortgage,  ii.  986,  n. 

surrender  of  feme    covert^     whereon    she 
shoald  be  separately  examined,  not  sup- 
plied bySagden'sAct,  ii.  1070. 
See  DowreUf  Foreclanare,  Uusbmid  tmd 
Wife,  Joinlreu,  Tenant  in  Tail, 

FEOPPMENT, 

on  condition,  i.  4. 

revocation  of  vrill,  when,  i.  213,  n'. 

of  barring  outstanding  term  by  fine  and 

feoffment,  i.  487,  n.  488. 
under  covenant  that  mortgagor  shall  enjoy 

till  default,  he  may  disseise  mortgagee  by 

feoffment,  and  bar  him  by  fine,  ii.  1036, 

$ed  quitre  this,  ib.  n. 

FERRY, 

mortgageable,  1.18. 

FEUDAL  SYSTEM, 

heir*s  right  to  exoneration,  sprung  from, 

ii.  787. 
but  role  as  to  exoneration  of  personal  fund, 
now  independent  of,  ii.  827. 

FEUDS 

mortgageable,  with  lord's  licence,  1.  3,  n. 

FIERI  FACIAS, 

of  priority  between  snbject  and  crown  under 
extent  issned  before  sheriff  has  sold  under 
ft.  fa,  ii.  1085  a. 

FIFTH  MORTGAGEE, 

entitled  to  have  receiver  appointed,  i.  399,  n. 
having  deeds,  and   buying  first  mortgage, 
preferred,  i.  455,  n. 
See  Firsts   Seeandf  Third,   and  Fourth 
Meirtgagee; 

FINE, 

infant  feme  covert  directed  to  convey    by 
fine,  if  within  statote  of  Anne,  i.  f06|  n.  | 
207,  n. 

mortgagee  c!annot  bar  mortgagor  by  fine, 
i.  212.  ii.  1036,  7. 

under  covenant  that  mortgagor  shall  enjoy 
till  defiiult,  he  may  disseise  mortgagee  by 
feofihlent  and  bar  hbn  by  fine,  ii.  1036. 

provided  no  interest  be  paid  dnrtng  five 
years,  ib.  n. 

mortgagor  continninff  in  possession  cannot, 
by  levying  fine,  bar  mortgagee,  i.  165. 
ib. 

entry  not  necessary  to  avoid  fine  levied  by 
mortgagor,  ii.  1156. 

levied  by  testator,  a  revocation  of  prior 
will,  i.  11],  n. 

fine  sar  conuzanee  and  fine  iur  eoneeuU  dis- 
tinguished as  to  revocation,  i.  115,  n« 

obtained  by  fraud  destroys  non-claim,  i.  334. 


FINE— (£oa<ifittfd.) 

writ  of  privy  seal  neeess&ry  to  Enable  iofimt 

to  levy  fine,,  i.  334,  n. 
having  begun  on  ancestor,  wiM  run  on  against 

infant  heir,  i.  366. 
runs  against  remainder-man  of  equity  of 
redemption,  during  life-time  of  particolar 
tenant,  i.  369,  n. 
of  requiring  fine  as  actual  bar  of  dower, 

I.  483,  n. 
will  bar  old  dormant  terms,  of  which  par- 
ties are  unacquauited,  i.  488,  n. 
of  inheritance,  does  not  bar  attendant  term, 

ib. 
levied  by  purchaser  for  full  consideration, 
with  notice  of  a  trust,  will  not  bind  cestui 
que  tnutf  i.  535. 
tenant  cannot  bar  landlord  by  fine  and  noo- 

claim,  i.  536. 
person  taking  estate  which  is  bound  br  a 
right,  cannot,   by  levying  fine,  bar  taat 
right,  ib.  n. 
a  mere  conveyance,  ib. 
no  bar  to  cettui  qme  truet,  with  notice,  ii. 

635,  n. 
by  hnsband  alone  no  bar  to  dower,  ii.  673. 
except  five    years  elapse  after   his    death 

without  claim,  ib.  n. 
will  bar  wife's  uiterest  in  judgment,  ii.  674w 
a  total  or  partial  bar  in  equity  according  to 

intention,  ii.  675,  n. 
no  bar  in  equity,  particular  purpose  having 

failed,  ib. 
whether  intention  has  any  restrictive  effect 

on  fine  at  law,  ib. 
levied  to  secure  mortgagee,  does  not  haw 

wife  of  dower,  ii.  677,  n. 
general  rule  on  this  head,  ii.  678,  n. 
case  iUttstrative  of  doctrine,  ii.  679,  n* 
wife  not  a  necessary  party  to  declare  nsea 

of  fine,  ii.  706,  n. 
specific  performance  of  hnsband's  covenant 
that  wife  should  levy  fine,  decreed,  ii.  707. 
qmerCy  if  she  refuse  to  concur,  ib. 
cases  on  compelling  hnsband  to  procure  his 

wife  to  join  in  fine,  ii.797  to  7 10,  n^ 
not  perfected  before  husband's  death,  wife 

not  barred,  ii.  708  to  7i3. 
general  rule  in  eqnity  as  to  compelling  hns« 
band    to  procnre  wife    to  join  in  fioe^ 
li.^li,  n. 
wife   may  levy  fine  subject    to    hnsbandls 

disagreement,  iL  710,  n.  ^ 
agreement,  express  or  implied,  necessary  to 

restrict  operation  of  fine,  ii.  732,  n. 
mortgage  by  fine  only  a  partial  alienation 

of  dower  or  jointure,  ii.  732. 
earliest  case  on  this  head,  ib. 
levied  divereo  intuitu,  will  not  carry  estate 

in  new  channel,  ii.  734. 
to  bar  wife  absolutely  there  must  be  an 
Alteration  in  her  interest  in  estate  beyond 
mere  reservation  of  equity  of  redem^ftion, 
11.735,  n. 
result  of  cases  on  this  doctrine,  ii.  739,  n. 
covenant  to  levy  fine  next  Easter  Term,  te 
certain  uses,  fine  levied  three  years  afler 
may  be  to  other  uses,  ii.  lOM. 
and    feoffment,   of  acquiring  freehold,  by 
i.  487,  n. 
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its  eJfTect  in  barring  eqiiities,  i.  SS6j 
See  Non-claim.    Tenant  for  ii/e. 


n. 


FINES  FOR  RENEWAL, 

mortgagee  allowed  them  in  accoooty  ii.  956, 

note, 
he  may  tarn  them  into  principal,  i.  189. 
no  fine  due  to  lord  on  release  of  equity-of 

redemption  of  copyholds,  ii.  1069. 
See  CopifkMy  €98$$^  InUrtst, 

FIRE— (see  Inmmmee»y 


FIRST  MORTOAGEE, 

effect  of  laches  in,  as  to  appointment  of  re- 
ceiver, I.  298,  n. 

refusing  to  take  possession,  second  mort- 
gagee may  appoint  receiver,  ib. 

where  receiver  appointed  without  consent 
of  fint  mortgagee,  i.  t99,  n. 

foreclosing,  must  be  redeemed  entire,  1.540, 
note. 

beinr  connsel,  drawing  second  mortgage 
and  promoting  loan,  postponed,  1.  439. 

witnessing  second  mortgage,  without  dis- 
closing his  own,  postponeo,  ib. 

though  not  in  proof,  he  knew  contents  of 
second  mortgage,  i.  440. 

this  doctrine  qnestloned  and  qnalified,  ib.  n. 

In  what  light  signature  of  witness  ought  to 
be  viewed,  ib. 

mortgagee  or  incombraucer  attesting  execu- 
tion of  second  mortgage,  not  postponed 
unless  proved  that  be  knew  contents  of 
deed,  i.  441.  n. 

snbmitting  to  be  redeemed  by  second,  may 
nevertheless  sell  to  third,  i.  455,  n. 

his  acts  will  not  affect  subsequent  incum- 
brancer, 1.  456,  n. 

may  tack  judgment  to  his  mortgage,  though 
subsequent  to  a  second,  of  which  he  has 
no  notice,  1.  5f  5. 

having  notice  of  mesne  incumbrance,  cannot 
tack  subsequent  judgment,  or  farther 
charge  against  it,  i.  527,  n. 

buying  latter  judgment,  obtains  no  advan- 
tage—he cannot  tack  it  to  his  mortgage 
as  against  mesne  incumbrancers,  i.  527. 

has  nothing  to  do  with  subsequent  incum- 
brancers, i.  541,  n. 

In  possession,   chargeable    with   what   he 

might  have  received,  ii.  932. 
not  compellable  to  take  possession,  ii.  952,  n. 

except  he  obtain  judgment  in  ejectment, 
ii.  951,  2. 

redeemed  by  second,  allowed  all  expences, 
and  not  confined  to  taxed  costa,  ii.  991. 
See  Seeondf  Third,   and  Fmtrik  Mori- 
g^ees, 

FIXTURES, 

possession  of,  afler  mortgage,  no  frand, 
1.59. 

as  of  utensils  in  brewery,  ib. 

not  included  under  "  chattels,"  i.  40,  n. 

rule  as  to  fixtures  between  heir  and  exe- 
cutor, landlord  and  tenant,  ii.  1041. 


I 


FOLLY, 

without  fraud,  no  ground  of  equitable  re* 
lief,  i.  16,  n. 

FORECLOSURE, 

process  defined,  ii.  96],n. 

tedious,  compared   with  advantages  under 

mortgages  with  trusts  for  sale,  ib* 
there  can  be  none,  till  mortgage  forfeited, 

i.  128.  337.  ii.  965. 
applies  to  equitable   interests  only,  and  not 
where  estate  is  continuing  at  law  till  for- 
feiture, i.  128. 
proceedings  in  foreclosure  may  be  stayed  by 
tender  of  principal,  interest,  and  costs, 
i.  168. 
of  staying  proceedings  in  foreclosure  under 
'  Stat.  7  Geo.  2.  c.  20.  i.  170,  n. 
redemption  not  barred  till  foreclosure  final, 
i.  253. 

I         redemption  by  creditors  after  foreclosure, 
-    allowed,  on  ground  of  fraud  in  obtaining 

decree,  i.  532,  n. 
devisee  of  money  may  foreclose,  1.  266,  n. 
if  there    be  a  mortjpge  and   bond  debt, 
mortgagee  cannot  foreclose  for  non-pay- 
ment of  money  on  the  bond,  ii.  1017. 1021.^ 
no   foreclosure   against   crown,   i.  284,  n» 

ii.  1022,  n. 
conveyance  of  eqnity  of  redemption  after 

foreclosure  reprobated,  i.  305,  n. 
conveyance  after  foreclosure  necessary  only 
when  mortgagee*8  title  defective,  ii.  988,n« 
on  foreclosure,  mortgagee's  title  cannot  be 

investigated  or  amended,  ii.  965. 
court  of  chancery  will  not  point  out  what 
title  mortgagor  shall  make  on  bill  of /ore- 
closure,  ii.  988. 
mortgagor  on  foreclosure  decreed  to  make 

best  title  he  can,  ii.  966,  n.  988. 
mortgagee  must  bear  expences  of  complet- 
ing title  after  foreclosure,  ii.  1022,  n. 
and  pnrclmse  of  equity  of  redemption  dis- 
tinguished as   to   lien   of  judgments,  I. 
307,  n. 
and  redemption,  distinguished   as    to  rule 
respecting  two  estates  mortgaged  to  same 
person,  i.  342,  n. 
and  redemption,  distinguished  as  to  tacking, 

i.  526.  ii.  1017. 
right  to  foreclose  and   redeem  should   be 

reciprocal,  i.  335. 
instance  of  irreciprocal  mortgage,  I.  136,  n. 
bill  to  foreclose  by  mortgagee  keeps  alive 

redemption,  i.  580. 
re-publication  of  will  necessary  after  abso« 

lute  decree  of  foreclosure,  i.  424,  n.  425. 
case  where  bequest  of  money  held  to  pass 
interest  in  land,  tliongh  mortgagee  rore- 
closed,  i.  424,  n.  ii.  1017. 
does  not  relate  back  to  decree  to  account, 

i.  425,  n. 
cannot  be  made  without  all  persons  entitled 

to  money  are  before  the  court,  ii.  964,  n. 
proceedings  iu  Jamaica  restrained  if  fore- 
closure commenced  here,  Ii.  1022,  n. 
not  a  motion'  of  course  to  enlarge  time  for, 
ii.  998,  n. 
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bankniprs  consent  necettary  to  application 

under  stat.  7  Geo.  S.  it.  998,  n. 
operates  as  a  new  sale  and  parchaie,  i.  428. 

ii.  lOf  2,  n. 
and  redemption,  distinguished  as  to  tacking 

further  advances,  i.  596,  n.  ii.  1017. 
bill  to  foreclose  no  obstacle  to  tacking,  i.  548. 
decree  of  foreclosure,  on  whom    binding, 

ib.  n. 
iigne  mortgagee   foreclosing  with    expre« 
notice  of  sniMeqneot  incumiirance  liable 
to  psij  it,  i.  551,  n. 
en  foreclosure  by  two  mortgagees  estate  is 
divided  between  them,  ii.  672. 
4    bill  praying  sale  and  bill  of  foreclosure  dis- 
tinguished as  to  Interest,  ii.  912. 
mortgagee  may  foreclose,  e|ect,  and  arrest, 

mortgagor  at  same  time,  li.  966.  n. 
release  or  equity  of  redemption  by  tenant 
in  tail,  after  decree  to  account,  equal  tqi^ 
absolute  foreclosure  by  order,  ii.  974. 
gontra  of  dismissal  of  ImII   to  redeem    for 

want  of  proseeution,  ii.  968,  n. 
dismissal  of  mortgagor's  bill  for  relief  equal 

to  decree  of  foredosnre,  ii.  967. 
dismissal  of  bill  to  redeem  operates  as  a 

foreclosure,  ii.  968,  n. 
decree  of  foreclosure  refused,  if  mortgagee 

act  inequitably,  ii.  967. 
decree  opened  on  unfair  conduct  shewn  by 

mortgagee,  ii.  988. 
not  necessary  on  a  mortgage  of  stock,  ii. 

962. 1066. 
mortgagee  of  copyhold   may  foreclose  be- 
fore admittance,  It.  967. 
not  decreed  of  a  reversion,  Imt  decree  wiU 

be  that  mortgagee  shall  sell,  ii.  1014. 
If  on  bill  to  foreclose,   defendant  appear 
and  stand  in  contempt.  biU  being  taken 
pro  €oi^fema,  court  will  decree  sal^,    ii. 
1016. 
where  mortgagee  may  pray  tale  faistead  of 

foreclosure,  ib. 
mortgagee  may  pray  sale  of  advowson,  L  68. 
plea  of  foreclosure  without  ftnal  order  bad. 

II.  971. 
decree  of  foreclosure  on  tenant  lor  life  binds 

remainder-man,  ii.  972. 
decree  of  forrdosure  on  tenant  In  tall,  binds 

issue  and  reroalnder-man,  ib. 
against  teniint  for  life,  remainder-man  be- 
ing abroad,  not  6nal,  ii.  973,  n. 
againftt  tenaut  for  life,  not  now  binding  on 

remainder-man,  li.  977,  n. 
decreed  at  time  certain,  calendar,  not  lunar 

months,  mode  of  'computation,  ii.  979. 
mode  of  foreclosing  in  Ireland,  ii.  976,  n. 

1004,  n. 
in  Ireland  it  is  by  means  of  a  decree  for 

sale,  ii.  96S,  n. 
bill  against  mortgagee  cannot  pray  a  sale, 

hot  man  offer  to  redeem,  ib. 
■obiM  can  be  filed  against  mortgagee  ex- 
cept to  redeem  him,  ib. 
mode  of  foreclosing  equitable  mortgage  is 

by  a  petition  for  a  sale,  it.  1060. 1060 d. 
mortgagor  executes  composition  deed,  and 
if  afterwards  declared  bankrupt,  collusive 


FORECLOSURE-TcMillnvctf.) 

fircclofnre  agsnist  asslgneet  mljy  wMonf 

trustees  of  deed,  set  a^e,  and  mortgagee 

charged  with  costs,  ii.  978,  n. 
party  incumbrancers  boond  by  fwetlimmm, 

ii.  977. 
teau  of  those  who  are  not  partiea,  II.  979. 

I  infant  mavbe  foreclosed,  snbjact  only 

to  error,  and  foreeloMire  no  error  id  itaeif, 

ii.  980.  98S,  n.  984,  n.  965|  n. 
but  he  moit  have  day  when  of  age  to  abew 

cause,  ii.  980. 
no  cause  shewn,  decree  amde  abaalntCt  ^ 
decree  omitting  to  give  infant  eiz  moBths 

to  shew  cause  wlsen .  of  age,  emmummf 

iL9&5»n. 
no  decree  of  foreclosure  against  iaiant,  if 

mortgage  be  on  diapntaUe  title,  ii.  983. 
proper  way  In  case  of  infancy  ia  to  pray 

Iple,  lb. 
but  sale  is  auliject  lo  review  when  tnfimt 

cornea  of  age,  ib. 
most  modern  practice  is  a  referenoa  (witlr 

consent  of  mortgagee),  whether  aula  w3l 

be  beneficial  to  in&it,  ii.  98^  n. 
coverture  no  ImpediaMBt  to  fiMedaanve,  & 

986. 
Infancy  and  covartnre  distingaished  ha  thla 

respect,  ib. 
wife,  after  husband's  death,  may  examine  de- 
cree amde  during  covertnre,  srm6«  li.  967. 
pending  suit  by  creditoia  for  sale,  may  be 

opened  by  them,  ii.  988. 
after   notice  of  judgments  and  tender  of 

moneys  bad  against  cred&lurs,  ib. 
contra  if  mortgagee  have  no  aotlce  (aed  f«.> 

U.  989. 
never  opened  for  vohmteer,  it  999* 
no  forecloaure  on  Welch  mortgage,  lb. 
first  mortgagee  foreclosea  second,  then  de* 
visea   to   mortgagor,  second    mortgagee 
nmy,  as  against  mortgagor,  open  foredo- 
snre  and  redeem,  y.  lOOO. 
mortgagee  may  faraciaae  and  proeccd  o» 
bond  or  coUntaral  aeenrity  for  defielcney, 
II.  1001. 
bat  redemption  therdiy^^peaed,  ii.  lOQS. 
mortgagee  cannot  sue  on  bond  after  fore- 
closure till  he  has  sold  estate,  ii.  100],  n. 
this  considered,  and  eonclnded  that  after 
foreclosure  mortgagee  may  sue  on  bond, 
whether  he  has  somI  eatate  or  not,  aeaift. 
it  1005,  n.  4,  n.  5,  n. 
mortgagee   restrained  from  proceeding  o» 
bond   after   forecloaniey   under   ciicnm- 
stances,  ii.  1002,  n. 
second  foreclosnve  decreed  after  redemp- 

tiou  opened,  ii.  1005»  n. 
next  to  Unpossible  that  mortgagee  shonhl 
obtain  fee-simple  of  estate  for  less  than 
its  actual  value,  ii.  1006,  n. 
mortgp^Biee  selling  after  foreclosure  can  nmica 

good  title  to  pnrchaser,  Ib. 
notice  of  sale  after  foreclosure  sbonld  be 

given  to  mortgngor,  ii.  1002. 
of  giving  notieo  of  sale  after  fbreckanre,. 

ii.  1006,  n. 
bOt  of  revlvnc  by  mortgagee  for  account  of 
assets  and  saUsfaotlon  of  bond,  withont 
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F0RECLOSURE-(e#iifiiiiiAf.) 

snggesUoQ  of  defiei6iiey»  IM  waiver  of 

decree  of  fojnaclosaf«»  ii*  1006, 7. 
aot  •etfled  what  eircwMtaiieef  wUl  open 

foreelotvre,  ii.  1007. 
docvM  opened  after  tixtten  yean  ••  caia 

of  fimodf  ib. 
aiotion  by  mortgagor  (aix  jeafa  aHer  his 

Gooaeot  to  farecloAnre)  for  tuae  to  redeem, 

rejeetad  mi  D*  P.,  ii.  tm$, 
not  opened  by  .eoateotiHg  to  axaayne  %iit- 

ncaaea,  ib« 
not  opened  on  ground  of  onder-valae  or 

parol  penniiiuon  to  redeem,  ib* 
foorteen  years  after  foredosare  mortgagor 

deviiea  ettata  to  wifo,  wbo  files  iSfl  to 

redeem,  on  ground  of  repeated  promiftes 

by  mortgagee   to  btr  boabaad  tbat  lie 

vronld  convey  on  payment  of  money— bill 

diamimed,  ii.  1009. 
fantband't  bill  to  redeem  in  this  eaia  woald 

peiimps  haire  been  eatertaisied,  iL  1010. 
not  set  aside  after  twenty  yean  for  matter 

of  form  only,  ii.  lOlS,  Si  a. 
not  apeaed  aiier  six  yean,  wban  decreed 

by  content,  ii.  lOOB. 
pot  opened  by  moKgagee's  receipt  of  more 

tban  debt  ont  of  rents,  K.  lOlO,  n. 
mortgagee  devnang  bb  interest  In  estate  as 

debt*  insofficiaut  to  ope*  £»rt€loiore,  ii. 

1011/ 
no  foreclosure  against  part  of  estate  sold, 

if  remaiwiffr  will  salisty  mortgage,  ii. 

1014. 

cannot  be  set  down  as  n  short  eauae,  ii. 

10?2,  n. 
notice  ia  parish  clinreh  baring  been  pro- 

f  ented  by  its  lieing  oader  repair,  good 

graaad  fiir  enlarging  time  for  appearance 

to  biH  of  ibieclosave,  lb. 
as  m  costs  ia  a  emss  cansci  ii.  iocs, 

FORECLOSURE  {Nigl). 

^*  my  freehold  lands'^wcll  pa«s  mortgage  in 

fee  after  foreclosnre  msi;    contra  after 

foreclosure  final,  i.  4tS,  n. 
but  lands  win  pass  by  ffeneral  devise  after 

absolute  foredosnre,  if  so  intended,  though 

treated  as  in  mortgage,  provided  will  be 

re-publislied  and  duty  executed,  ib. 
mortgage  is  sttil  personal  estate  after  fore* 

dosR renin  for  debts,  if  assets  fall  short, 
.  ii.66D. 
by  fansband,  rednees  wife's  mortgage  Into 

possession,  ii.  751,  n. 
reftisal  to  produce  title^ieeds,  good  ground 

for  enlarging  time,  ii.  997,  n.  996,  n. 
'  under  pressing  eireumstanees  time  enlarged, 

though  decree  signed  and  inroUed,  ii.  999. 
time  may  be  enlarged  under  7  Geo.  3.  ii.  998, 

note, 
slightest  ground  will  induce  court  of  equity 

to  extend  time  of  sale  in  a  foreclosure 

cause,  lb. 
instance  where    time  was    enlarged    four 

times,  ii.  908. 
also  where  enlarged  after  time  elapsed,  ib. 
second  order  ot   foredoaore  made  coodi-* 

(iaimUy«  iL  1W,  n« 


FORECLOSURE  {fiidy^emHm^.) 

origin  of  rule,  which  prevails  only  ia  Eng- 
land, and  its  adoption  regretted,  ii.  999,  n. 
time  not  enlarged  on  bill  to  redeem  as  on 
bill  to  foreclose,  L403,  n.  ii.  999,  n, 

FORECLOSURE  {Pmiv\ 

moHgagor  or  his  heir,  necessary  party  to 

bill  of  foreclosnre,  ii.  963. 
so  are  three  mortgagees  having  lent  equal 
sums  on  one  security,  ib. 

but  one  may  foreclose  as  to  Ills  share  by 
bill  against  mortgagor  andeo-mortgagees, 
ii.  964. 
joint-tenant  cannot  foreclose  wtlboat  con- 
currence of  companion ;  conim  of  tenant 
in  eommen,  fb.  n. 

tills  distinction  now  over-ruled,  11. 964* 

persons  between  whom  mortgagee  has  di- 
vided money  must  all  be  parties  to  bill 
of  foreclosure,  ib.  n. 

sub-mortgagees  must  be  parties,  ii.  965. 

A.  mortgages  to  B.  for  350/.,  B.  assigns  to 
C.  for  3001.  if  C.  forecloses,  B.  mast  ha 
party,  ib. 

UMrtgagee  having  assigned,  not  necessary 
party  to  bill  of  foreclosnre  by  assignee, 
lb.  n. 

volunteer  necessary  party  to  bill  of  fore- 
closure, when,  ti.  967,  n. 

denrarrer  that  mortgagee's  eiecntor  no 
party,  allowed,  ii.  968. 

and  proceedings  stayed,  if  tbat  fact  appear 
at  bearing,  ib. 

mortgagor's  caecutor  need  not  be  party; 
eontm  of  his  Heir,  lb. 

heir  and  devisee  of  mortgagor  necessary 
parties  to  bill  of  foreclosure,  Ib.  n. 

devisee  necessary  party  to  bill  of  foreclo- 
sure, when,  ib. 

mortgafoi's  executor  neeemary  party  to 
foreclose  mortgage  of  leaseholds,  ii.  969, 
note. 

but  personal  representative  of  mortgagor 
not  a  necessary  party  to  bUl  to  for^iiosa 
mortgage  of  freehold,  though  it  be  the 
case  of  a  mortgage  ior  years,  L  403,  n. 
ii.  969,  n. 

except  be  has  racei^M  part  of  reals,  or 
where  bill  is  for  sale,  or  vriiere  mor  rgaga 
is  of  freehold  and  leasehold  property  to- 
gether, lb. 

on  mortgage  of  freehold  and  leasehold,  both 
heir  and  aaecutor  of  mortgagor  necessary 
parties,  lb. 

mortgagee^  heir  necessary  party  to  bill  of 
foreclosure  by  his  exeeaftor,  iL  970^  n.    •« 

mortgagee's  heir  unnecessary  party  to  bill 
of  foreclosure  by  his  devisee,  ii.  980. 

decree  of  foreclosure  obtained  by  mortga- 
gee's heir  binding  on  his  exccator,  though 
Utter  no  party,  ii.  970,  n. 

for  heir  shall  have  land  on  paying  money  to 
executor,  ii.  666,  n.  970. 

general  rule  that  person  having  legal  estate 
must  be  party,  ii.  970,  n. 

trustee  having  legal  estate  necessary  party 
to  foreclosure,  ib. 

bankrupt  unnecessary  party  to  foreclosure} 
ib. 
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FORECLOSURE  (Partyy^eoniUmed.) 

thongh  no  burgain  and  sale  hat  been  made- 

from  commissioners  to  assignees,  ii.  971, 

note, 
bankrupt  having  deeds  not  necessary  party, 

ii.  97«,  n. 
surety  most  be  party  to  bill  of  foreclosare, 

ib. 
lessee  may  redeem,  bnt   not   a  necessary 

party  to  bill  of  foreclosure,  ib. 
first  tenant  in  tail  party  to  bill  of  foredo- 

snre,  sufficient,  ii.  974. 
tenant   for   life   and   person   having  next 

vested  estate  of  inheritance,  necessary 

parties,  ii.  975. 
trustees  to  preserve  contingent  remainders, 

necessary  parties  to  bill  of  foreclosure, 

ib.  n. 
intermediate  tenants  for  life  having  vested 

estates  should  be  parties,  ii.  976,  n. 
latest  general  rule  as   to  partief  to  fore- 
closure, ii.  977.  n. 
foreclosure  may  be  decreed  against  those 

incumbrancers   who    are   before   court, 

ii.  977,  8. 
those  incumbrancers  only,,  of  whose  liens 

mortgagee  has  notice,  necessary  parties, 

ii.  989,  n. 
court  would    not   adopt,   as   general  rule, 

practice   of  making    all   incumbrancers 

parties,  ib. 
those  incumbrancers  who   are   noticed    in 

answer,  are  necessary  parties,  ii.  990,  n. 
judgment  confessed  after  bill,  creditor  no 

equity  to  be  party,  ii.  989,  n. 
of  equity  of  incumbrancers   to   be   made 

Carties  to  foreclosure,  who  become  such 
efore  mortgage,  or  after  filing  of  bill, 
ii.  996^  n. 
6$e  AdmuMriUarj  Coste^  Eqwitjirf  Re* 
demptioHy  Judgment  CredUor^  Redemp' 
tion^  Sale, 

FORFEITURE, 

tenant  for  life  mortgaging,  creates  forfei- 

.  turQ,  and  mortgagee  loses  his  security, 
i.  199. 

but  allowed  advantage  of  it  during  life  of 
tenant  for  life.  ib. 

on  forfeiture  ot  preceding  estate,  remain- 
der man  may  enter  or  bring  ejectment, 
i.  369,  n. 

of  estate  mortgaged,  by  mortgagor,  affects 
mortgagee,  i.  199. 

and  escheat  distinguished,  i.  284,  n« 

of  condition^see  DrfauU,) 

FORM, 

foreclosure  never  set  aside  for  want  of  mere 
matter  of  form,  ii.  1013,  &  n. 

FOURTH  MORTGAGEE 

obtains  no  priority  by  purchase  of  second, 
i.447. 

See  Ftrsl,  Seami^  and    Third   Mort^ 
gageee. 

FRANCHISE  mortgageable,  i.  18. 


FRAUD 

makes  mortgage  void,  i.  15. 

by  several  statutes,  i.  17. 

by  retention   of  possession  after  wh&aHmtm 

alienation,  ib. 
ftaudor  covin  is  always  m  question  of  Imw 

upon  facts  of  each  particnuir  case,  ib. 
Stat,  of  IS  Ells,  inapplicable  where  tbere 

is  no  imagination  of  fraud,  i.  34. 
it  is  a  fraud  when  appearance  and  subttance 

are  at  variance,  t.  48. 
retention  of  deeds  after  mortgage,  a  (nmdf 

ib. 
not  inferred  from  advance  of  money  to  ex- 
ecutor, i.  104,  n. 
of  fraud  in  preventing  production  of  de- 
feasance, i.  If  1,  n. 
fine  obtained  by  fraud,  destroys  non-cblm, 

i.  334. 
•    no  time  a  bar  to  redemption  where  there  is 

fraud,  i.  365. 
time  beipns  from  discovery  of  fraud,  ib*  a. 
redemption  decreed  after  forty-one  years, 

on  cround  of  fraud,  i.  365. 
exercised   against    puisne    incumbrancers, 

will  postpone  prior  incumbrancers,  L  4S7« 

446. 
not  implied  from  notice  of  deed,  ii.  .564^  n. 
concealing  fact  of  birth  of  son  five  days 

prior  to  mortgage,  a  fraud,  ii*  581.  646. 
must  be  denied  as    specially  as  charged, 

ii.  654,  n. 
plea  of  purdiase  without  notice,  most  deiry 

fraud,  ib. 
account  not  to  be  set  aside  bnt  for  fraud, 

ii.  954. 

person  having  opportunity  of  discovering 
fraud,  presumed  to  know  it,  ii.  977,  n. 

cleerest  title  cannot  be  used  by  person  cog- 
nisant of  fraud  affectin|  h,  ib. 

acquiescence  in  fraud  binding,  when,  Ii.  978, 
note. 

decree  of  foreclosure  opened  after  sizteep 
years  on  case  of  fraud,  ii.  1007. 

folly  without  fraud,  no  ground  of  equitable 
relief,  i.  16,  n. 
See  Conceaimenit  MitrepreeenlatwHf  SUr 
tute  o/  Frwdt,  Witneu. 

FRAUDS,  iStaiute  qf,) 

inortgages  not  within,  i«  143« 

does   not   extend    to  .  trusts   admitted  by 

trustee,  i.  151. 
cpmpitn^tive  view  of  the  tenth  section  of, 

1.356,  n.- 
does   not  extend  to   devise  of  mortgage, 
i.  427. 
See  AitestaHon,  Statute  rf  Fronde. 

FRAUDULENT  CONVEYANCE, 

statute  of,  i.  tO,  n. 

relates  to  creditors  only,  but  includes  per- 
sonalty as  well  as  realty,  ib. 

FRAUDULENT  POSSESSION, 
taken  from  mortgagor,  i.338« 
See  Possession.' 

FREE-BENCH, 

none  of  equity  of  redempliop,  ii.  703>  ii* 
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FREE-BENCH— (ciwlMiied.V 

nor  of  eqoitiea  generally,  except  trustee  de- 
Jay  to  convey  legal  estate  to  husband, 
ii.  703. 

FREEHOLD 

of  alien  dying  before  office  found  vests  in 

king,.!.  106,  n. 
legal  freehold  is  in  mortgagee,  i.  288,  n. 
equitable  freehold  is  in  mortgagor,  ib. 
estate  not  chargeable  with  simple-contract 

debts,  except  by  rules  as  to  marshalling 

funds,  i.  344,  n. 
priority  of  judgment    binds  freeholds— pri* 

ority  of  execution  leasehold,  i.  515,  n. 

FREEMAN 

having  inheritance,  purchasing,  term,  term 

subject  to  customs  of  London,  i.  465. 
mortgage  in  fee  part  of  freeman's  personal  I 
estate,  ii.  667. 
See  Customs  rf  London* 

FREIOHT-^see  BiU  rf  Lading.) 

FULLY, 

effects  of  this  word  in  wills,  as  applied  to 
exoneration  of  personalty,  ii.  808,  n. 

FUNDS  {Real  and  Personal) 

heir  and  next  of  kin  take,  as  they  find  them 

at  intestate's  death,  i.  S85.  n. 
no  appropriation  of  funds  by  appointment 

of  receiver,  i.  301,  n. 
estate  descending  on    testator   subject   to 

mortgage,  on  his  death  land  first  fund 

liable  to  mortgage,  ii.  863. 
so  of  purchaser  buying   estate  subject  to 

mortgage,  ib.  n« 
debt  fixed  where  It  ought  to  fall,  ii.  871. 
See  Assets,  Personal  Estate,  St^ck. 

FUNERAL  EXPENCES, 

inference  as  to  exoneration  from  direction 
to  pay  funeral  expences,  means  little, 
ii.  841,  n.  848,  n, 

FURNITURE, 

possession  of,  bj  lessee,  after  bill  of  sale  to 

landlord,  no  fraud,  i.  39. 
as   to  visible    possession-  of   in  furnished 

house,  i.  43,  n. 
retained  by  bankrupt  after  mortgage,  leis- 

able  by  assignees,  ib. 
possession  of  furniture  by  persons  to  whom 

it  is  let,  not  within  tlJac.  1,  L  44,  n. 
person   renting  furniture  not   in  reputed 

ownership,  i.  46,  n. 

FURTHER  ADVANCE, 

mnst  be  to  one  having  right  to  charge  es- 
tate, i.  526. 

distinction  on,  as  to  redemption  and  fore- 
closure, ib.  n. 

on  bond,  by  mortgagee  of  leaseholds,  tack- 
able  to  mortgage,  i.  352. 

statute  extended  may  protect  connsee  as  to 
further  advances,  when,  ib. 


FURTHER  ADVANCE— (tfoaitiiMed.) 

mortgage  for  securing  all  further  advances, 
second  mortgagee,  with  notice,  postponed 
to  future  advances  made  with  notice  of 
second  mortgage,  i.  533. 

to  be  paid  out  of  land  in  first  instance,  if 
made  to  pay  ancestor's  debt  or  legacyi 
u.  877. 
See  Devisee,  Beir. 

effect  of  further  advance  to  heir  or  pur- 
chaser of  estate  subject  to  mortgage  on 
appropriation  of  funds,  ii.  885,  n. 

deposit  of  deeds  will  cover  further  ad- 
vance, if  supported  by  evidence  or  oath 
uncontradicted,  ii.  1056. 

Inquiry  directed  whether  deposit  will  cover 
subsequent  advance,  ii.  1057. 

legal  mortgage  not  extendible  by  parol  to 
embrace  additional  loan,  lb. 
See  Registration,  Tacking, 

FURTHER  ASSURANCE, 

agreement  to  make  mortgage  nay  be  In- 
ferred from  eovenant  lor  further  assur- 
ance, ii.  1049. 
See  Covenant  for  fwrtker  assurtmee, 

FURTHER  CHARGE, 

must  be  paid,  though  title  defective,  1. 358. 
money  on  one  estate  for  more,  and  further 

charge  on  another  for  less  than  value,  one 

estate  not  redeemable  without  the  other. 

ib. 
not  tackable  to  mortgage  where  mortgaf^or 

has  notice  of  mesne  incumbrance  at  time 

of  further  loan,  i.  527. 

FURTHER  SECURITY, 

bond  evidence  of  intention  to  make,  i.  16,|i* 

FUTURE     ADVANCE— (see     Further    Ad^ 
ecmce.) 

FUTURE  INTERESTS, 
are  devisable,  i.  289,  n. 

FUTURE  RENTS, 

mortgagee  in  possession  assigning  withont 
mortgagor's  consent,  answerable  for  fa- 
tnre  rents,  ii.  948. 

G. 


GAMING, 

mortgage   for  money  won   at  play,  void, 
ii.  998,  n. 

GAVELKIND, 

all  sons  in,  mav  redeem,  i.  265. 
heir,  at  age  of  fifteen,  though  he  may  sell, 
cannot  mortgage,  semb.  ib.  n. 

GAZETTE, 

advertisement  of  bankruptcy  in,  not  notice, 

ii.  593,  n. 
as  to  notice  in,  ib. 

GENERAL  ORDER— (ta  6aidbiip(cy,) 
cases  on,  ii.  1081. 


mortgagee  having  legal    estate,   may  tack 
further  snm  advanced   to  his  security,  if  I  GENERAL  PAYMENT, 
he  have  no  notice  of  mesne  incumbrance,  |         may  be    applied    to    bond 


i.  524. 

contra  if  lie  have  only  an  equitable  estate, 
t.  431.  558. 


or    mortgage, 


i.  558,  n. 

applied  in  discharge  of  interest  first,  then 
of  prittjcipal,  ii.  944,  n.  945,  n. 
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GENERAL  PAYRtEKT-<<jvjrftmial.) 

two  debts  oonsolidftted,  one  bearnif  lute, 
resty  Ae  otiier  aot,  general  payment  to  be 
in  equal  portions,  ii.  945. 
referred  to  jadgment  in  preference  to  bond, 
ib. 

payment  may  be  appropiialed  as  creditor 
pleases,  ib. 

GENERAL  WORDS, 

descriptive  of  real  estate  only  will  not  pass 
mortgages^  if  those  words  can  be  other- 
wise satisfied,  i.  411,  l«,  n. 

cases  where  general  descriptions  held  to 
pass  legal  estate,  though  confined  to  **  my 
estate,"  i.  41«. 

expressly  disposing  of  whole  property,  will 
pass  mortgaged  lands  to  devisee,  i.  417. 

legal  estate  not  passed  by  general  words 
without  intention  to  include  it,  i.  417, 
418,  n. 

will  not  pass  trust  estates^  nnlees  there  np- 
penrs  intention  to  pass  them,  1.  418. 

remit  «f  cases  as  to  legal  estate  passing  by 
general  words,  i,  «88,  «.  41f.  4t6.  421. 

effect  of  general  words  In  witi  after  fore- 
sure  niti,  and  finredosure  afaenhite.  i. 
49^  A.  * 

GIFT, 

disthignlsfaed  by  GintHn  fh>m  a  contract, 
H.  I0f6. 

divided  into  gifb  inier  vivos,  fmd  gifts  Mortis 
«ww«,  il.  lf«7. 

three  kinds  of  grfta  nnrtU  oovsA,  Ib. 

actual  delivery  indispensable  in  each, 
ii.  1025.  1027. 

to  pei-fect  gift,  what  a  good  delivery,  i.S«,  n, 

acceptance  not  necessary  to  complete  g^ft, 
!•  52. 
See  Acfiuieseence, 

without  delivery,  void,  i,  «t,  n. 

before  the  statute  <of  Frauds,  a  gift  might 
have  been  made  of  kuds  by  parol,  ii, 
102tf. 

of  personal  thinga  may  stIU  be  by  parol,  ib. 

parol  gift  without  delivery,  void,  i.i32,  n. 

whether  parol  gift  of  deed  will  pass  mort- 
gage debt,  ii.  1024. 

neither  mortgage  debt  (which  is  cAose  in  ac- 
tion), nor  security  (which  affects  land) 
traasfin-rable  at  law  by  gift,  ii.  lOSS. 

nor  in  equity,  Memb.  ii.  1029. 

of  mortgage  and  bond,  distinguished.  Ib. 

fttoriit  cwuA  of  mortgage,  impracticable, 
ii.  1024  to  1030. 

of  deeds  by  mortgagee  to  mortgagor,  re- 
leases debt,  i.  144. 

of  mortgage,  distinguished  from  eqnitaMe 
mortgage  by  deposit  of  deeds,  ii.  1029. 

if  client's  gift  to  attorney  allowaDle,  ii.  1065. 

GLEBE— <see  ReeiQr.) 

GOOD  SECURITY, 

construction  of  trust  to  lay  out  money  on, 
i.  7:$,  Q. 

GOODS 

In  bonded  warehouse  af(er  sale,  though 
niarlied  with  initials  of  vendee,  remain 
in  power  of  bankrupt,  ii.  1084. 


GOODS— Ccoafimfcd.) 

bound  from  teste  of  writ  «f  extent,  K.  107S» 
See  BottJIcrapi,  BiB  ^  kdinfy  Extcniiam, 
Purnitnre,  Leatekotd. 

GOODS  AND  CHATTELS, 
extent  of  words,  1.  40,  n. 
includes  every  interest  of  hankmpt,  though 

it  exist  In  incorporeal  articles^  as  in  a 

news-vfalk,  i.  41,  n.  4d. 

(K)ODS  AT  SEA, 

held  by  bill  of  ladinc,  i.  26. 
mortg^eable  by  delivery  and  indorsement 

of  hul  of  lading,  i.  27. 
after  mortgage  by  indorsement,  no  stoppage 

ia  f  roNStlK,  1.  28. 
reasons  for  allowing  mortgage  of,  1. 27,  n. 
there  may  be  an  equitable  lien  on,  i.  29, &  n. 
provideiS  mortgagee  have  no  notice,  i.  SO. 
<    this  notice  explained,  ib.  n. 
if  delivered  by  liey  of  warehouse?  i.22.  31. 
what  a  0ood  delivery,  t,  Stj  ■« 

GOOD  WILL  OF  TRADE, 

a  chattel  witfitn  2lJac.].  i.  41,«. 

GRAFT,  i.19ai96. 
See  Renewed, 

GRAND  BILL.  OF  SALE  of  ship, 

possession  of,  confers  priority,  i.  485,  n. 
See  Bankrupif  BiU  qf  solf ,  SUdp. 

GRANT, 

most  ibrmal  mode  of  passing  equity  of  re- 
demption, i.  259,  n« 

GROSS  NEGLIGENCE, 

necessary  to  postpone  mortgagee  in  omitting 
to  take  deeds,  mistake,  or  oversight,  not 
•    enough,  i.  474^  n. 

See  PrUn-ity^   TitU  Bemb* 

G0ARANTE&-<flee  Smlf.) 

GUARDIAN, 

may  redeem  mortgaire,  i.  284,  n. 

and  judgment  tacked  to  it,  i.  285jn. 

or  annoity,  for  benefit  of  ward,  i.  284^ 

may  redeem  land-tax,  i.  285,  n. 

and  pay  interest  of  mcumbrancet,  L  284. 
ii.  931. 

Imying  prior  aecvrity,  allowed  only  what 
he  paid  for  it,  i.  345.  347,  n.  524. 

purchasfaig  mortgage,  it  will  be  fer  hencfit 
of  ward,  i.  346. 

permlttiag  interest  to  ran  in  ancar  person- 
ally responsible,  ii.  924.  931* 

infant  may  have  satisfaetion  against  piar- 
dian  for  ln)nrions  decree,  or  set  it  aside 
for  fraud,  ii.  983,  n. 

tender  by  guardian,  good,  ii.  939. 

eottfra  if  by  ^rson  not  guardian,  ib. 
See  li^fanU 

H. 

HMRES  NATUSy 

H  faetiu  diftingoished,  ii.780. 787. 827. 

HALF  PAY, 

of  officers,  not  assignable^  i.  59,  n. 

HAMILTON  V.  ROYSE, 
questioned,  ii*  567,  n. 
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UARKNJBSS  V.  BAYtSVy 
iMpeT-niled^  a.  i  15,  b. 

HEIR, 

cf  moTtg«9ets  if  lie-  ciint  be  foaadl,  act 

«f  paHUment  nnssseryto  divest  estate 

from  him.    [See  en  act  fortkii8|iaq>o8e, 

SOeo.3.c.95,  pRvateact]»  LIS,  m.  40S, 

&«. 
iostance  where  heir  abroad,  •laiatiff allowed 

to  proceed  withoat  prtjodice,  1. 404,  d. 
Jiecr  appaseat  muy  Mdecea,  if  aaceiler  ab- 

seal  thirty  years,  i.  966,  n. 
Iieir  appsreat  cannet  aeil  his  espeetancy, 

i.  18,  n. 
may  bind  himulf  by  estepMly  lb. 
bet  not  succeed ing  heir,  ib. 
may  Imiat  OB  sale,  wIivb,  t.0tra.?0,  i. 
of  mortgages  by  e«pectaat  heir,  i.  IB,  n. 
an  iafant  heir  sboohl  be  ^lefeadaBt  an  bill 

filed  lor  ralskig  potttees,  i.  lOO,  v. 
entitled  to  estate  af^r  debts  paid,  i.  ri6. 
what  if  Amrtgagar  die  witboat  an  heir,  I. 

353»  n* 
of  mortgagor,  may  ntdeem,  i.  96], 
Mssay  eottoowry  beir,  i.  t6S. 
derisee  pref<;rr<|a  to  heir,  i.  966,  n. 
money  receivediiy  heir  for  release  of  eqnity 

of  redemption,  net  assets,  i.  391,  995. 
now  oClierwise,  wemk,  39S. 
general,  mnst  limw  estate  tall  barred  before 

he  can  redeem,  1. 339. 
must  redeem  both  estates  er  nestfaer,  i.  339. 
exeept  where  be  elaima  by  porcfaase,  and 

not  hy  descent,  t.  gu  as  tenant  in  tail, 

1.340. 
ef  morti^ager    porchashsg    prior    Incnm- 

iMraiices,  allowed  only  what  he  gave  for 

it,  i.  345,  n. 
af aittst  sabse^aeat  mcnoibraneer,  1.346.  . 
except  where    be    porcbases  to  oever  his 

own    inc-iaabraac^   i.  345,  a.    547,    n. 

694,  a, 
instances  of  his  being  allowed  whole  money, 

i.  546,  n. 
of  mortgagor,   not  allowed  to   oomponnd 

mortgages,  i.  54^ 
cannot  redeem  withont  paying  mortgagee's 

bond  debt,  L34B.551. 
no  difference  whether  band  debt  accroes 

before  or  after  mortgage,  i.  534. 
liable  4o  -bond  .debt  in  respect  of  assets, 

i.  359. 
lands  ia  hands  of  heir  iiable  to  exeention, 

ii.598. 
of  mortgagor,  not  necessary  party  to  bill  to 

redeem  by  devisee,  L  969-  409. 
devisee   more   easily  Iband   thaa  heir,  i. 

4lS,n. 
concnrrence  of  lieir  advised,  when,  L  493,  n. 
after  devise,  heir  not  a  necessary  party  to 

suits,  i.  424. 
mortgage  of  reversion,  beir  most  pay  money 

or  be  foreclosed,  i.  496,  n. 
a  troatee  for  devisee,  i.  499,  n. 
teceiving  mortgage  meaey,  trustee  for  exe- 
cutor, i.  1 13.  ii.  663f  n.  665« 
af  nmrt^agee,  declined  ta  convey  estate  to 
•  mortgagees  admtaislnitor,  \L  666« 


HEIR— (cMiJtaiied.) 

tbougli  it  be  adaiiaistcator  de  teats  noai 
ii.  666. 

or  though  equity  of  redemption  he  released 
to  lieir  ar  barred  or  foreclosed  by  time, 
ii.  666,  ?. 

provided  mortgagee  be  not  in  possession  as 
owner,  it  being  till  then  personal  estate, 
a.  666. 

of  mortgagee,  may  p«iy  money  to  ezecntor 
•and  take  benefit  of  foredoaore,  ihu  n.  970. 

qu,  this  right  before  foredosure,  u.  667,  n. 

mortaagee'e  heir  takes  benefit  of  his  ances- 
tor s  agreement  to  pwchase  equity  of  re- 
aemptioa,  ti.  667* 

Icmi  no  protection  ai^aiast  dower  in  favor 
of  heir,  11.  688,  n, 

banad  if  tpaoially  namedy  ii.  776* 

beir  oot  ebarigeable  at  common  law  for  an- 
cestor's debts  if  executor  had  assets,  ii.  777* 

the  \mw  afterwards  cbaaged  and  debtcf  was 
at  liberty  ta  eae  heir  or  executor  Indif- 
fenentiy,  ib« 

and  subsequent  previsions  in  iavor  of  debton 
tfbUowed  llmt  pbm,  ii*  778. 

discharging  mortgage,  entitled  to  be  reim- 
barsed  oat  of  mortgagor's  personal  estate, 
ib.  n. 

luBt€$  factum  and  ktere§  mUuij  both  entitled 
to  exoneratiQa,  it  780. 

heir  a  favorite,  li.  8:27. 

estate  charged  with  debu  tnlie  first  ai^Med 
In  favor  of  heir,  ii*  857. 

estate  descending  to  lieir  snbjeet  to  mort- 
gage, as  between  hi$  real  aud  personal  re- 
presentatives land  primary  fund,  it  867* 

descent  of  estate  to  beir  subject  to  mortgage, 
land  primary  fund  at  his  death  for  pay- 
ment of  mortgage,  ii.  863,  875,  n. 

whether  this    rule  applies  ta  fartbar  ad- 
vances to  heir,  ii.  875. 
^  it  does,  if  further  advance  be  to  pay  uncei- 
tor's  debt,  ib.  n. 

or  if  it  be  of  small  amount*  iL  876,  n. 

mortgage  by  heir  to  pay  ancestor's  debt  or 
legacy,  land  always  primary  fund  for  pay- 
meat  ef  mortgage,  ib. 

estate  descends  on  O.  S.,  subject  to  mort- 
gage; be,  on  transfer,  covenants  to  pay 
priucipal,a9d  fifty-fonr  years  aller,  agrees 
to  raise  rate  of  interest,  landiield  primary 
fand,  il.  878«  n. 

covenant  to  pay  money,  if  it  mkes  ances- 
tor's debt^bis  own  ?  ib. 

covenant  and  bond  on  transfer  of  mortgage, 
no  evidence  of  alteration  of  faads,  iL 
889. 

reservation  of  new  equity  of  redemption  on 
transfer  of  mortgage  by  heir,  no  evidence 
of  intention  to  change  fnnds,  ib.  n.  884,n« 

this  equity  unaltered  by  renewal  of  lease, 
ii.  882^  n. 

devise  of  real  and  personal  estate  to  A.  to 
pay  debts,  residue  to  him  in  fee ;  inort- 

fage  by  testator  after  will ;  further  charge 
y  A.  to  pay  testator's  debts :  This,  and 
origiaal  mortgage  held  a  continuing  cnarge 
on  estate,  as  between  A.'s  reprtsentatives, 
ii.877. 
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estate  coovcyed  in  trust  to  pay  A.'s  debts, 
personal  estate  of  bis  bcir  ^whosold  estate) 
liable  to  A.'s  mortgages,  it.  871. 

eqoity  between  heir  and  devisee,  not  al- 
tered by  devise  for  payment  of  debts,  bnt 
only  conditioip  of  creditors  improved,  ii. 

854. 

•f  mortgagee,  necessary  party  to  bill  of  fore- 
closure, ii.  965. 

mortgagee's  beir  mnci  be  party  to  bill  of  fore- 
closure, |i«  968. 

and  derisee  of  mortgagor  necessary  parties 
to  bin  of  foreclosure,  ib.  a. 

decree  of  foreclosure  obtained  by  mortgagee's 
heir,  binding  on  his  executor,  though  latter 
no  party,  ii.  970. 

but  heir  in  this  case,  though  trustee  for  exe- 
cutor, may  tidie  land  on  paying  money, 
ii.  666*  970. 

mortgagee's  heir  unnecessary  party  to  bill  of 
foreclosure,  by  his  devisee,  ii.  980. 

mortgagee  foreclosing,  heir  may  tack  bond 
to  mortsage,  ii.  1019,  n. 

rule  as  to  fixtures  between  heir  and  executor, 

ii.  1041. 
See  Admmi$tnHorf   Exeeuior,    Exonera- 
tiotif     Expectancy^     Expectant     heir, 
Forechmre  (pmiy),  infant  *etr,  Per- 
9onal  estate.  Right  heir, 

HEIR  LOOMS, 

inference  from,  as  to  exoneration,  ii.  849>  n. 
makes  a  residue,  ii.  817,  828,  841,  n. 

HERBERT,  EX  PARTE, 
questioned,  ii.  593,  n» 

HERIOT 

4Bf>  on  mortgagor's  deatli ;  as  also  on  mort- 
gagee's death,  if  he  be  admitted,  ii.  1071. 

HERITABLE  BOND 

in  Scotland  is  equivalent  to  English  mort- 
gage, L  492,  n. 

HILLARY  V.  WALLER, 

Mr.  Sugden's  observations  on,  considered, 
i  400,  n. 

HUNDREDS,  mortgageable,  i.  18. 

HUNTING, 

reservation  of  right   of  Itunting  by  mort- 
gagor, on  his  conveyance  of  equity  of  re- 
demption, void,  i.  859,  n. 
€<mtra  of  a  lUierty,  ib. 

HUSBANDRY, 

mortgagee  cannot  change  course  of,  i.  189,  n. 

HUSBAND  AND  WIFE, 

how  hnsband*S  possession  affects  wife*S  se- 
parate estale,  i.  S8,  44,  5,  6,  n. 

intermeddling  with  wife's  separate  trade, 
her  property  liable  to  his  debts,  1.  45. 

possession  of  wife's  separate  goods  with  con- 
sent of  tmstees,  fraudulent,  i.  43,  n. 

contra  if  not  with  the  trustees*  permission, 
i.  45,  n. 

wife's  bond  tackable  to  husband's  mortgage 
against  heir  of  mortgagor,  i.350,  n. 


HUSBAND  AND  WlTE^anUinMed.) 

husband  administrator  may  tack  hb  wife's 
bond  to  his  own  mortgage  againat  heir, 
i.  S53. 
husband  admuiiBtratorof  his  wife  entitled  t» 
mortgage  of  her  copyhold,    though  her 
heir  admitted,  ii.  667. 
inquiry  whether  term  created  just  before 
•   marriage  will  protect    against    dower? 

i.  486,  n. 
wife  joining  in  fine  bars  dower,  ii.  675. 
bnt  fine  by  busbaud  alone,  do  bar  to  <towcr, 

ib.n. 
excejpt  five   years   elapse  after  hie  death 

without  claim,  ib. 
wife  barfed  of  dower  by  jouiing  in  reco- 
very, ib. 
husbsjid's  personal  estate  must  disencumber 

dower  or  mortgage,  iL  681,  n. 
husband  no  power  over  wife's  bond,  if  not 

available  during  coverture,  ii.  684,  n. 
husband  lending  money  in  name  of  bimaelf 
and  wife,   wife    surviving,    entitled    ta 
whole,  ii.685. 
not  against  eredilers,  ib. 
contra  if  before  marriage,  and  then  against 

wliat  creditors,  ii.  685,  n.  6,  n. 
ereditors   of  husband    entitled  to  redeem 
tfrm  purchased  after  marriage  to  him  and 
his  wife  and   survivor,  and  assigned  by 
him  without  her  Ih  mortgage,  i.  291. 
mortgage  by  husband  of  wife's  canal  share 
.    without  fine,  ceases  with  coverture,  it.  704. 
husband  cannot .  make  a  mortgage  of  his 
wife's  freehold  to  bind  ber  after  his  death, 
ii.  704,  5. 
unless  bv  fine,  in  which  she  joins,  ii.  706. 
and  such  fine  will  bind  her  trust  estate,  lb. 
private  conveyance  executed  by  feme  be- 
fore marriage,  without  notice  to  huaband^ 
void,  i.  486,  n. 
husband's  privity' essential  to  settlement  of 
wife's  estate  before  marriage,  ii*  706,  n* 
719. 
husband's  covenant  that  wife  shall  join  hun 

in  fine,  when  enforced,  ii.  707,  n. 
husband  decreed  to  procure  his  wifie^s  am- 

carrence  in  surrender,  ii.  708,  n« 
quarcy  if  she  refuse  to  concur,  U.  707. 

See  Cotenemt. 
covenant  b^  husband  and  wife  to  levy  fine, 
not  binding  on  her,  if  he  die  befoie  fine 
levied,  ii.  708. 
if  leasehold  estate  of  wife  l>e  mortgaged  by 
husband,  equity  of  redemption  l^longs  to 
him,  ii.  714. 
if  wife  survive  it  belongs  to  her,  ib. 
distinction  as  to  equity  of  redemptioQ,  be- 
longing   to    surviving  husband  or  wife, 
ii.  715,  n. 
husband  may  assijtn  trust  term  belonging  to 

wife,  ii.  715,  16,  17.      - 
and  a  covenant  by  him  to  convey  her  term 

will  bind  her  in  equity,  ii.  717. 
S.  L.  of  a  trust  term  created  Ijeforc  mar- 
riage to  raise  money  for  her  benefit, 
ii.7i8. 
cmnira^  if  trust  term  created  with  privity  and 
consent  of  husband,  and  he  be  party  to 
deed  creating  it,  ib.  719. 
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HUSBAND  AND  -Wim^cwHtmed.) 

huslMaid  should  be  party  to,  or  have  notice 
of  settlement  of  nli  wife's  property  pre- 
vious to  marriage^  ii.  720,  n. 

itfslgnment  of  term  \jj  husband  after  mar- 
riage in  trust  for  wife,  voluntary  and  bad 
asainst  purchasers,  ii.  730,  1. 

8.  £.  as  to  general  creditors,  it.  721. 

and  particular  assignee  of  husband  of- such 
term,  entitled  without  making  any  provi- 
sion for  wife,  ib. 

what  equities  of  wife,  husband  may  assign, 
lb.  n. 

iiBsband  may  assign  bis  wife's  dividends, 
ib« 

ttfter  coverture,  acts  amounting  to  re-exe- 
cution of  deed  by  wife,  whereby  her  estate 
has  been  aliened  during  coverture,  will 
give  it  validity,  iL  722. 
See  ComfSnmaHoH. 

of  leases  by  husband  and  vrife  of  wife's  real 
estate,  ii.  72S,  n. 

husband's  alienation  passes  wife's  inherit- 
ance, subject  to  her  disaffirmance, 
ii.  725,  n. 

j^usband's  personal  estate  first  liable  to  mort- 
gage on  his  wife's  estate  for  his  use,  ii.  726. 

but  generally,  husband's  covenant  to  pay 
mortgage  money,  exonerates  wife's  estate, 
Ii.  727,  et  infra  this  title,  874. 

except  there  be  settlement,  il.  728. 

or  it  be  wife*s  debt  dum  Mola^  ib. 

Lord  Camden's  expression  of  mle  as  to 
exoneration  between  husband  and  wife's 
assets,  ii.  871  a. 

rent  on  lease  during  coverture  belongs  to 
wife's  heir  and  not  to  husband  surviving, 
11.  724,  n. 

.widow  entitled  to  redeem  mortgage  of  her 
term,  i.  286,  n. 

wife  joining  ner  husband  in  fine  of  her 
jplntare  lands,  has  a  resulting  trust  after 
'mortgage  paid,  ii.  727,  8. 

wife  entitled  to  stand  in  place  of  mortgagee 
on  redemption,  ii.  728. 

fiet  necessary  that  it  slionid  appear  on  face 
of  deed  for  whose  use  money  was  bprrow- 
ed^  that  proveable  aliunde,  ii.  729* 

by  parol,  ii.  730. 

vague  words  in  subsequent  settlement  will 
not  vary  wife's  equity  to  exoneration, 
ib. 

wife  being  jointress  and  creating  term  of 
her  estate  for  life,  reversion  attracts  re- 
demption, ii.  731* 

eotttra  if  husband  make  settlement,   ii.  732. 

wife  joining  her  husband  in  fine  in  order  to 
a  mortgage,  bars  herself  partially  and  not 
absolutelpr,  ib. 
Sec  Fine. 

wife  leaving  her  daim  dormant  shall  receive 
interest  from  her  husband's  representa* 
tives,  only  from  time  it  is  discovered,  ii.  732. 

other  debts  of  buaband  preferred  to  debt 
dae  to  wife,  ii.  738,  9,  40. 

Jiusband  making  settlement  on  his  marriage 
in  consideration  of  his  wife's  fortune,  en- 
titled to  mortgage  money  doe  to  her^ 
fi,  753,  4, 


HUSBAND  AND  VTlFE-^eoniimted,) 

but  not  unless  settlement  be  made  before 
marriage,  ii.  738. 

agreement  requisite  to  make  husband  pur- 
chaser of  wife's  ehosea  in  action,  ii.  740,  n. 

which  must  appear  on  settlement,  ii.  741,  n« 

mere  settlement  insufficient  to  raise  gift  to 
husband  of  wife's  fortune,  ib. 

settlement  no  proof  that  husband  is  a  pur- 
chaser, ii.  767. 

husband  acquires  no  right  to  wife's  choMea 
in  action,  except  a^^reement  be  expressed 
or  clearly  imported  in  settlement,  ii.  744,  n. 

settlement  of  wife's  own  estate  enough  t» 
give  husband  her  fortune,  ii.  744^ 

except  wife  be  infant,  or  settlement  be  vo- 
luntary, ib. 

tfuantnm  of  benefit  wife  receives  immatc- 
^     rial,  ii.  743. 

husband  entering  into  agreement  for  a 
settlement,  entitled  to  wife's  portion  al- 
though she  die  before  settlement  made, 
ii.  745. 

not  if  settlement  be  in  consideration  of 
part  only,  ib. 

exception  where  jointure  falls  short  of 
agreement,  ii.  745, 6. 

husband  entitled  to  wife's  mortgage  if  he. 
reduce  it  into  possession,  or  dispose  of  it 
for  valuable  consideration,  ii.  746,  749. 

of  reducing  mortgage  intp  possession,  if. 
746,  n. 

surviving  husband  entitled  to  wife's  mort- 
gage under  statute  of  distributions,  ii« 
749. 

husband's  release  of  wife's  mortgage  in  fee 
not  a  reduction  of  it  into  possession,  un- 
less made  for  value,  ii*.  749,  50. 

husband  entitled  to  entirety  of  wife's  per- 
sonal estate,  without  letters  of  adminis- 
tration, ii.  749. 

husband  may  assign  wife's  mortgage  for 
years,  but  not  her  mortgage  in  fee,  ii« 
750,  n. 

vrife's  ehous  in  action  not  reduced  into  pos- 
session by  husband's  ejectment,  ii.  751,  n* 

contra  of  his  foreclosure  mst,  ib. 

wife's  cAoset  in  action  pass  by  assignment 
in  bankniptcy  or  insolvency,  but  not  her 
reversionary  interests,  ii.  752,  n. 

assisnment  in  bankruptcy  good  reduction 
of  wife's  mortgage  into  possession,  ib* 
757,  n.  (7). 

as  to  additional  settlement  on  wife  in  case 
of  husband's  bankmptcy,  ii.  743,  n. 

husband  may  be  trustee  for  wife,  ii.  753,  n. 

court  of  equity  will  not  interfere  or  aid 
husband  in  acquiring  personal  property 
held  in  trust  ror  wife,  unless  he  makes 
a  provision  for  her,  il.  754. 

wife's  equity  of  provision  applies  to  what 

property,  il.  755,  n. 
wife  may  file  bill  to  enforce  it,  ib. 
and  husband  restrained  in  mean  time  from 

assigning,  ii.  756,  n. 
that  suit  for  settlement  is  by  and  not  against 

widow.  Immaterial,  ii.752,  n. 
wMe  entitled  to  settlement,  if  ill  treated  by 
husband,  ii.  756|  n. 
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HUSBAND  AND  WIFE— (MMttiwei/.) 

wife's  equity  to  •ettleroeot  good  agwait  ai- 

signee  for  value,  ii.  757, 
and  fesaignee  is  biiokraptcy,  ib. 
wife's  provision  to  coosist  of  lialf  liar  pro* 

pertjr  or  incomey  ii.  758,  n. 
kasiNUid's  assigDee   for  value    nnaided  in 

eqaity,  unless  be  wQl  provide  te  wife, 

IL  7^  to  765,  766,  n. 
creditor    obtaining    assignment  from  bns- 

band  of  wife's  i^acy  to  be  first  satiified, 

and  residue  setiied  on  wife,  ii.  76f  • 
particular  assignee  for  value,  and  assignee 

in  bankmpicy  distinguisbed,  ii.  767,  n. 
husband  cannot  deprive  wife  of  her  equity 

Co  provision,  ib. 
summary  of  points  as  to  bnsbandls  assisn* 

aient  of  wile's  dUsas  m  etf<i«n,  and  her 

equity  to  a  provision,  ii.  7f 0,  n.  771,  n. 
wife  entitled  to  provision  though  provided 

for  oltadf,  U.  771,  n. 
wife  iKHind  i>y  Iter  husband's  deposit  of  her 

mortgage  as  a  security  for  hb  own  debt, 

U.  768«  9, 70. 
mortgage  settled  on  wife  aAer  marriage, 

▼ofd  againat   creditors  of  husband,  ii. 

773. 
bnsband's  will,  prasuased  to  operate  most 

favorably  for  wife,  ii.  809.  8S1. 
husband,   on  further  advaace   from  mort- 
gagee of  wife's  estate,  covenants  to  pay 

whole  sum,  his  assets  not  liable  to  exo« 

Bemle  land,   ii.  874,  et  tmpra  this  title, 

787. 
wife  mortgages    her  estate  for  husband's 

4ebt,   hu  asseu  first  liable,   ii,  674,  n. 

875,  n. 
parol  evidence  of  wife's  declaration,  that 

mortgage  was  Intended  as  gift  to  hnsband, 

not  allowed,  ii.  875,  n. 
husband  taking  in  a  mortgage  of  his  wife, 

being  tenant  in  tail,  and  being  in  receipt 

of  the  rents,  will  not  be  allo¥^  interest 

during  his  life,  Ii.  910,  It. 
husband  of  tenant  in  fee  not  obliged  to 
.  keep  down  interest    during  eovertnre  ; 

but  if  he  aAerwards  becomes  tenant  by 

cnrtesy,  he  roast  pay  interest  on  arrears 

accruing  during  eovertare,  ii.  997,  n. 
husband  suing  to  obtain  wife's  mortgage, 

ek»9e   tn  ecitaa,   or  trust  personal  pro- 
perty, must  make  provision  for  her,  iL 

753,  4,  5.  986,  n. 
hneband's  assignee  entitled  to  interest  on 

wife's   mortgage  dnrmg  husband's    life, 

iL753. 
ao  are  creditors  during  coverture,  lU 
doubtful  what  passes  by  assignment  of  wife's 

equitable  interest,  ib* 
wife,  after  'husband's  death,  may  examine 

decree  made  during  covertnre,  it.  987* 
costs  due  to  baron  aml/raie,  on  mortgagees 

plea  being  over-mled^  survive  to  wife, 

ti.  104^. 
settlement   by  husband,   secoring  to  wile 

her  ^tnne  on  death  or  bankruptcy  of 

hnsband,  good,  IL  1083. 
jSee  CoMftfwY,    Carlesy,  Dsiosr,    Fine, 
fortdosurtf  /nlcreflt|  Mniwe^  Wife* 


I. 

IDIOT, 

cannot  mortgage,  L  58. 

his  committee  may  conveY  lands  morlnged, 
on  payment  of  money  by  order  or  cEnn- 
eery,  under  4  Geo.  t.  c.  10.  I.  f09, 10. 

committee  of  idiot  may  redeem,  i.  S85,  ■• 
See  ComtmUUe  tf  Lmmiie. 

IGNORANCE, 

of  instruments  nmde  in  ignorance  or  nsia- 

take  of  rights,  i.  449. 
plea  of  ignorance  of  rights,  no  avail  ngniost 

stalntc  of  limitnUoMy  i.  387.  u.  Il5al»  4. 
confirmation  of,  no  avail   as  to    righta  of 

which  parties  am  ignoranly  L44it  ••■• 

115S. 

IMPEDIMENT, 

may  be  taken  advantage  of  by 
bill  or  plea,  but  not  by  deoMirrar,  t 
See  Mefrtliff. 

IMPLICATION, 

general  rules  as  to  terms  attending  by,  1. 

478,  n. 
may  be  rebutted  by  parol,  1. 458,  n. 
residue  of  personal  estate  may  be  exempt 

from  debts  by  impQcatloii,   as  well    aa 

wliole  personal  fund,  ii.  608,  n. 
of  an  implied  agreement  to  miike  mortgage, 

ii.  1050, 

IMPROVEMENTS, 

of  ailownooe  for,  l»y  civil  Uw,  1»  3iS,  n. 

by  English  hiw,  ii.  957,  n. 

committee  of  lunatic  not  alloired  Ar,  with* 
oat  order,  L  313,  n, 

of  aHowIng  for  Improvements  with  interest, 
i.  313,  n.  535,  n. 

teaant  for  lilo  aUowed  two-thirds  of  im- 
provements, 1.  313* 

Vy  mortgagee,  a  tten  ooland,  ii.  671,  b. 

mortgagee  niiowod  improveuMnfes  on  mc-* 
count,  but  should  fint  inform  mortgagor 
of  their  Mcesaity,  ii.  956,  n. 

allowed  for  ffe-bnildhsg  miaoas  hoaaea 
ttaangh  on  an  improved  sGalc>  it  957. 

INGLOSURE  ACT, 

mortgage  under,  obtains  preference  to  all 
otlmr  incnmbrancas,  L  556,  n. 

INCtJMBRANCE, 

particular  tenant  paying  off  and  taking  as- 
signment, allowed  whole  money  adymced, 
I.  315,  n. 

in  what  order  incnmbranoes  are  to  be  dis'* 
charged,  h  4t5,  6. 

covenant  against  incumbrances  affonl*  what 
protection,  ii.  690,  n. 

covenant  against  incumbraooes,  so  exemp- 
tion of  land  from  payment  of  any  Incnm't 
brance,  ii.  868. 

INCUMBRANCER, 

subsequent,  may  redeem  after  foredosors^ 

if  prior  mortgagee  have  notioe    belbre 

final  decree,  i.  997,  8, 306,  n. 

loses  bis  Interest  by  suffering  receiver  to 

pass  his  aeconat  wittout  demanding  it, 

I  1, 300,  n,      ' 
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tMC0MBRAMCER— (MHmiMi.) 

haviiif  legal  estate  preferred,  i.  495»  »• 
not  postponed  timply  for  learing  deeds  with 

mortipagor.  i.  474,  d. 
party  incambrancers  bound  hy  foreolotarei 

ii.  977. 
MOW  of  those  who  are  not  parties,  ii.  979. 
tfK>se  incnmbrancert  only  necessary  parties, 

of  whose  liens    mortgagee   baa    notice^ 

ii.  989»  n. 
conrt  would  not  adopt  as  general  mle  prac« 

tice  of  making  all  incumbrancers  parties, 

ib. 
•f  equity  of  incnmbnuicers    to   be  made 

parties  to  fbreclosare  wlio  liecome  sneh 

before  mortgage,  or  after  filing  of  bill, 

ii.  990^  n. 
See  Fortclowrtp  Fnnuf,  Mortgage,  Tbcic- 
ing' 

INDEBITATUS  ASSUMPSIT, 

mortgacee  will  not  be  pat  to,  i.  168. 
See  Asmtmpsit, 

INDEMNITY, 

mortgagor  entitled  to,  of  real  estate,  if 
mortgage  deed  be  lost,  though  he  take 
re-conveyance  from  moitgagee,  ii.  995,  n. 

INFANCY, 

allegation  of,  in  ancestor  of  mortgagee  must 
l>e  particularly  proved,  i.  594,  n. 

argument  from  infancy  against  pasdng  legal 
estate  by  devise,  i.  419,  n. 

and  coverture,  dutingnisited  as  to  foreclo- 
sare,  it«986. 

INFANT, 

Batnrc  and  cause  of  his  disability^  iL  986. 

cannot  mortgage,  i.  59. 

may  be  mortgagee,  i.  107. 

beir,  should  be  defendant  in  bill  for  raning 

portions  out  of  real  estate,  i.  100,  n. 
mortgagee,  enabled  to  convey  under  statute 

of  Anne,  t.  S05. 
within  statute,  tliough  entitled  to  share  of 

money  as  legatee,  next  of  kin,  or  exe« 

cntor,  ib.  n. 
mode  of  procnring  order,  i.  S06,  n. 
onler  nnoecessary  if  infant  consents  to  con- 
vey, 1.  208,  n. 
if  be  be  sole  cxecntor,  bQl  must  be  filed, 

L  S06,  n. 
/UM  €99ai,  directed  to  convey  by  fine,  i. 

906. 
tnfont  trustee  never  ordered  to  convey  to 

another  trustee,  ib.  n.. 
may  snrrender  lease,   present  to  benefice, 

and  execute  power,  when,  i.  207,  n. 
not  allowed  to  convey,  if  he  be  devisee  or 

executor,  ib. 
nay  convey  by  fine  or  recovery,  ib. 
when  deeds  by  infant  are  void  or  voidable 

only,  L  209,  n. 
aot  liound  by  his  conveyance  if  not  within 

statute  of  Anne,  ib. 
his  conveyance  voidable  only,  i.  206.  210,  n. 
but  conveyance  by  infant  heir  of  mortgagee 

said  to  be  binding  without  order  of  conrtj^ 
'    as  mere  form,  i.  208* 


ISVkST^amtwued.) 

nevertheless  advisable  to  obtain  order  dh* 

recting  him  to  convey,  i.  210,  n. 
whether  he  can  mortgage  gavelkind  land, 

i.  265. 
cannot  grant  by  deed,  1.  209,  n. 
trustee  allowed  reasonable  costs,  fas  brief 
to  counsel,  Sec)  and  expences  of  hk  con- 
veyance, i.  207,  n. 
distinctions  as  to  costs,  Ii.  992,  n. 
money  cannot  be  paid  to  infant,  except  un- 
der sanction  of  court  of  equity,  I.  2S0. 
purchaser  must  pay  infant's  share  of  money, 

arising  from  sale,  into  conrt,  i.  234. 
cannot  levy  fine,  or  suffer  recovery,  without 

writ  of  privy  seal,  i.  934,  n. 
fine  having  begun  on  ancestor,  will  con- 
tinne  to  run  on  against  infant  heir,  L  366. 
.  notice  to  agent  binding  on  principal j  though . 
he  be  infant,  i.  554,  n. 
covenant  that  infant  shall  execute  when  of 
age,  no  notice  tliat  he  has  an  interest  to 
convey,  ii.  578,  9,  n. 
bound  by  ten  years'  acquiescence  In  gnar^ 

dian*s  lease,  ii.  578,  9. 
feme  covert,  entitled  to  settlement  if  acces- 
sions  of  fortune  after  marriage  are  great, 
H.771,  n. 
suitor,  t)ound  by  Udut  in  suH,  t.  372,  n« 
so  he  will  be  bound  by  deeree  in  a  suit 

whervitt  he  is  plahitifr,  ii.  984. 
this  rule  invaded  on  slight  grounds,  ib. 
Interest  of  incumbrances  must  be  kept  down 
out  of  rents  during  infancy  of  tenant  in 
tail,  i.  300,  n. 
tenant  in  tafl,  not  compellable  to  pay  Inte- 
rest so  as  to  charge  his  assets  for  arrears, 
though  he  hath  no  power  to  suffsr  recovery, 
ii.  924. 
tenant  in  tail  liable  to  pay  interest  now, 

ii.  925,  A  n.. 
donbtful,  whether  assets  of  infant  tenant  in 
tail,(hi5  guardian  being  In  receipt  of  rents) 
must  discharge  arrears,  ii.  926,  n. 
guardian  permittuig  interest  to  run  in  arrear, 

personally  responsible,  ii.  925. 
nortgaeor  in  fee  dies  nnder  age,  gumrdian 
or  his   executor   permitting  interest   te 
run  in  arrear  personally  responsible,  iL 
931. 
nay  have  satisfaction  aganist  gpardian  for 
injurious  decree,  or  aet  it  aside  for  firand^ 
ii.  963. 
Interest  on  Interest  not  allowed  geaeially,^ 

ii.  913. 
if  infant  be  foreclosed  atst,  this  a  stronger 
case  for  not  allowing  Interest  on  interest, 
ii.  914. 
If  infant  be  plaintiff',  foot  of  accoant  will 

bear  interest,  ib. 
mortgagee  threatens    to  enter,    agreement 
by  infiint  to  pay  interest  on  arrears  bind* 
ing,  ii.  916. 
account  binding  on  infant,  when,  ii.  957. 
sometimes  foreclosed,  ii.  980.  984% 
but  now  he  must  have  day  when  of  age  to 

shew  cause,  ii.  980. 
no  cause  shewn,  decree  made  absolute,  ib. 
court  will  take  care  that  he  makes  no  hiju- 
rioos  submission  by  his  bill,  ii.  984,  n« 
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no  decree  of  foreclosure   against  infant,  if 
mortgage  be  on  dispntable  title,  ii.  985. 

proper  way  in  case  of  infancy,  is  to  prny 
sale,  ib. 

sale  directed,  when,  for  bis  benefit,  ii.  985,  n. 

Ibat  sale  subject  to  review  when  io&nt  of 
age,  ii.  984. 

and  sale  may  be  decreed  without  making  in- 
fant a  party,  if  purchaser  satisfied  there- 
with, ib. 

dlowed  to  mend  his  bill  on  paying  costs  of 
day,  ib. 

decreed  to  convey  when  of  age,  with  liberty 
to  shew  cause  against  it  then,  ii.  985,  n. 

most  modern  practice  in  case  of  infancy  is, 
a  reference,  (with  consent  of  mortgagee,) 
whether  sale  will  be  beneficial  to  infant, 
ib.  ' 

decree  of  foreclosure,  omitting  to  give  in- 
fant six  months  to  shew  canse,  erroneous, 
ib. 

la^  be  foreclosed  subject  only  to  error,  and 
foreclosure  no  error  in  itself,  ii.  983,  n. 
984,  n. 

cannot  open  redemption  or  account,  but  he 
may  impeach  decree,  ii.  98?,  3. 

of  process  by  subpcmOf  to  compel  infant  to 
answer,  ii.  981. 

fender  liy  guardian  good,  ii.  939. 

bat  tencfer  Dy  person  who  is  not  guardian  no 
avail,  ii.  938,  9. 

copyholder  decreed  to  surrender,  when,  ii. 
1071. 

may  make  will  of  personalty,  but  cannot 
devise  realty  till  of  age,  ii.  1089. 

to  keep  charge  on  foot,  infant  must  mani- 
fest intention  that  charge  should  not 
merge,  ii.  1088. 

mortgagee,  compellable  to  convey  at  suit  of 
mortgagor,  or  his  executor,  i.  205,  n. 

he  must  be  a  trustee  and  not  a  person  having 
legal  estate  by  mistake,  i.  206,  n. 

sections  from  new  consolidated  act  respect- 
ing, i.  207,  n. 
See  Cottting^ent  renwindert^  Decree,  Fore^ 
ehsuref   Gavelkind,   Gvon/foJi,  Incum- 
broMce,  Inaoloency,  Interestj  Tenant  in 
iail,  Trustees, 

INFERENCE, 

court  proceed  on  inference,  not  presump- 
tion in  exphiining  will,  ii.  837. 

INFLUENCE, 

mortgagee  not  allowed  the  influence  of  his 
incumbrance,  i,  123,  n. 
See  Interest,  Lease  and  loan,  Usury, 

INHERITANCE, 

of  alien  dying  before  office  found,  vests  in 
king,  106,  n. 

INJUNCTION, 

will  be  decreed  perpetual  against  prior  in- 
cumbrancer, practising  fraud   to  deceive 
a  subsequent  incumbrancer,  i.  437.  446. 
See  Timber,  Waste. 

INNS  OF  COURT, 

chambers  in,  under  regulation  of  benchers 
of  respective  inns,  i.  402,  3. 


INROLMENT 

of  mortege  nnder  dficRe,  ahrald  be  af- 

tended  to  by  mortgagee,  i.  104. 
of  bargain  and  sale,  not  of  itself  notice^ 

i.  559. 
See  Bargain  and  SaU. 

INSANITY— (see  LuniUic,) 

INSOLVENCY, 

without  insolvency  ezisthng,  or  expected, 

court  will  not  appoint  receiver  against 

legal  estate,  i.  296,  n. 
insolvency  means  what,  ii.  596,  n. 
assignment  in  insolvency  does  not  reduce 

into  possession  wife's  contingent  inteieat 

in  stock,  ii.  769,  n. 
insolvent  debtor  may  redeem,  i.  262,  n. 
insolvent  tenant  in  tail  being  infant  assignees 

cannot  convey,  i.  191. 

INSTALMENTS, 

agreement  to  pay  off  money  by  instadncnCs, 

and   to    discharge   equal   proportions  of 

land,  good,  ii.  1047,  n. 
one   default  on  payment  of,  forfettnre  of 

whole  condition,  ii.  903,  n. 

INSTRUCTIONS 

to    attorney  to  prepare  mortgage,  accon- 
"^    pauled  with  deeds,  creates  no  lien  at  law 
or  in  eqnity,  ii.  1054,  56* 

INSURANCE, 

without  interest  in  thing '  insured,  void, 
i.  27,  o. 

money,  a£Rected  with  same  interests  as  pre- 
mises consumed,  i.  47,  n. 

mortgagee  must  give  notice  of  his  refusal 
to  insure,  if  he  means  to  decline,  ii. 
1047,  n. 

INTENTION, 

parol  evidence  of  Intention  inadmissible^ 
i.  149,  n. 

neither  courts  of  law  nor  eqnity  lose  nght 
of  intention,  i.  167,  n.  ii.  1151. 

preferred  to  legal  effect  of  devise,  i.  413,  ■• 
416,  n. 

the  leading  criterion  in  judging  whether 
lands  will  or  will  not  pass  by  will, 
i.  413,  n.  418,  n. 

every  part  of  will  must  be  looked  to  for 
intention,  i.  420. 

if  that  not  embarrassed  legal  estate  will  pass, 
ib.  n. 

whether  lands  will  pass  a  question  of  inten- 
tion, 1.  429.  n. 

inquiry  whether  intention  may  be  ezplauied 
by  extrinsic  evidence,  as  to  state  of  tes- 
tator's property?  ii.  812,  n. 

to  exonerate  personal  fund,  must  be  ex- 
pressed or  very  plainly  indicated,  ii. 
843,  n. 

whether  purchaser  of  an  estate  subject  to  a 
mortgage,  has  made  his  personsl  property 
first  fond  for  payment  a  question  of  in- 
tention, ii.  873. 

cannot  be  shewn  by  reference  to  amonnt  of 
debts,  ii.  885,  n. 


i  N  D  B  X^. 


1211 


tmERESSE  TERMINI, 

taidrtgagoe  for  yean  has,  till  entry,  i.  260,  n. 

INTEREST 

dc6iied,  ii.  893,  n. 

allowed  io  equity  on  debts  after  liqnidation, 
i.  65,  6. 

a»  to  interest  on  portions,  i.  €7,  n.  79,  n. 

as  to  what  debts  bear  interest,  ii.  920,  n. 

If  costs  of  ejectment  on  recovering  posses- 
sion  bear  interest  ?  ii.  921,  n. 

not  payable  on  portion  liable  to  contingency, 
i.  67,  m 

foBT  jier  cetU,  interest  allowed  in  equity,  on 
portions  charged  on  real  estate,  ib. 

ftom  what  time  interest  on  portions  given, 
ib.  79,  n. 

parties  fixing  rate  of  interest,  conrt  cannot 
alter  it,  L  72. 

allowed  in  equity  on  portions,  from  time 
they  are  payable,  1. 79. 

of  interest  on  portions  during  children's 
minority  in  life  of  jointress,  i.  99,  n. 

demand  of  interest  after  absolute  convey- 
ance, makes  it  a  mortgage,  i.  151. 

interest,  not  rent,  secured  by  mortgage,  i. 
175,  n. 

that  debt  is  to  carry  interest  presumed,  L 
291,  n. 

allowed,  though  not  reserved,  ii.  892,  n. 

arrear  of  interest  recoverable,  i.  291,  n.  ^ 

what  presumptions  arise  from  letting  in- 
terest run  in  arrear,  ib. 

on  first  mortgage  in  arrear,  innst  be  paid  by 
subsequent  mortgagee  redeeming,  i.  291. 

not   even   after  devise  for  tlieir   payment 
1.  200,  n. 

on  simple-contract  debt  meotioned  in  sche- 
dule to  deed  for  payment  of  debts,  al- 
lowed, i.  200,  2. 

qoaliiy  of  debt  must  be  changed  to  bear 
interest,  i.  202,  n. 

debts  assigned  bear  interest,  though  some 
are  simple  contract,  i.  202. 

•tmplc-GoiKract  debts  carry  interest  from 
confirmation  of  master's  report,  ib. 

incnmbrancer  loses  his  interest  by  suffering 
receiver  to  pass  his  accounts  without  de- 
manding It,  i.  500,  n. 

tenant  for  life  not  allowed  interest  for  what 
lie  has  expended  in  redeeming,  i.  SlS. 

of  carrying  interest  beyond  penalty  of  bond, 
i.  365,  n.  to  S58,  n. 

it  will  be  carried  beyond  penalty  if  it  be 
reserved  in  condition,  i.  358,  n. 

demand  of  interest  continues  redemption, 
i.  389. 

payment  of  interest  on  bond  continues  mort* 
gage,  i.  394,  n. 

payment  of  interest  on  part  of  debt  keeps 
alive  residue,  tbough  no  interest  paid  on 
that  for  fifty  years,  i.  395,  n. 

presumed  paid  for  thirty-seven  years,  if 
in  special  verdict  contrary  be  not  found, 
U. 1156. 

payment  of  interest  on  mortgage  is  strong 
evidence  of  adverse  possession,  ii.  1153. 

payment  of  interest  on  a  mortgage  a  recog- 
nition of  title,  ii.  1154. 


INTEREST— («Mi<tii«erf.) 

rule  as  to  interest  when  mortgagor  decreed 
to  pay  money  or  be  foreclosed,  i.  400. 

not  passed  by  bequest  of  principal,  i.  426. 

devise  of  interest  does  not  carry  principal, 
i.  427. 

equity  will  direct  debtor  to  pay  interest, 
though  it  exceed  principal,  1.  519,  n. 

as  to,  on  deposit  for  purchase  which  goes 
off,  ii.  945,  n. 

jointress  most  pay  interest,  ii.  684. 

if  payment  of  interest  by  widow  confirms 
lease,  ii.  723,  n* 

payment  of  interest  by  widow  confirms 
mortgage  of  her  estate,  Ii.  725,  n. 

if  receipt  of  interest  rednces  wife's  mort- 
gage into  possession,  it.  746,  n. 

interest  follows  principal,  ii.  802. 

tenant  for  lifo  bound  to  keep  it  down,  iL 
921,  n. 

tenant  for  life  joining  renuunder-man  in 
mortgage,  latter  not  compellable  to  pay 
interest  during  life-time  of  tenant  for 
life,  ii.  671. 

reservation  of  interest  above  5  per  etni.f 
avoids  seenrity  and  Incurs  penalty  of  tre- 
ble value,  ii.  892,  n. 

taking  usurious  interest  does  not  render 
seenrity  void,  ii.  893,  n. 

mortgagor  may  recover  surplns  beyond  legal 
rate  of  interest,  ii.  896,  n. 

if  interest  be  above  5  per  eeni.  without 
hazard,  it  is  usury,  ii.  1080. 

nsnry  in  taking  six  months  interest  in-  ad- 
vance, ii.  934,  n. 

on  mortgage  of  colonial  property,  ii.  893,  n. 

six  per  cent,  allowed  on  Irish  and  West  India 
mortgages,  ii.  897. 

mortgage  made  in  foreign  eonntry,  bears 
rate  of  interest  allowed  there,  Ib.  n. 

statute  allowing  6  per  cent,  on  Irish  and 
West  India  mortgage,  does  not  extend  to 
case  where  more  than  6  per  cent,  is  re- 
served, Ii.  898,  n. 

but  statute,  it  seems,  does  not  reach  personal 
contracts,  therefore  a  bond  reserving 
greater  interest  than  is  allowed,  though 
given  in  a  transaction  relating  to  property 
in  West  Indies,  is  usurious,  Ii.  899. 
See  Bondy  CoUeAend  aeeurity, 

Stat,  of  Anne  not  retrospective,  ii.  900. 

agreements  for  rise  and  abatement  of  inte- 
rest distinguished,  ib. 

agreement  that  interest  shall  be  reduced  on 
punctual  payment,  not  relieveable  against, 
in  equity,  ib. 

serf  evnim.  of  agreement  that  it  shall  be  rais- 
ed, ib. 

or  if  there  be  a  covenant  for  the  additional 
1  per  cent,  ib. 

reserved  at  5  per  cent,  and  covenant  to  pay 
6  per  eent.f  in  case  of  irregular  payment, 
a  good  penalty,  and  not  relieveable  against 
in  equity,  ii.  901. 

agreement  to  raise  interest  in  default  of 
payment  not  relieveable  against,  if  arrears 
accrue  by  reason  of  mortgagor's  desiring 
forbearance  and  prombing  to  make  satis- 
faction, ib. 
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INTERESTHMMlMHid.) 

dUtioctiMi  between  ftgreementt  for  rise  and 
abateaieot  of  interest  stated  and  confirm- 
ed, ii.  90t,  n. 

one  default  not  a  forfeiture  of  whole  cove- 
.naoty  lb. 

but  it  is  a  breach  of  whole  mortgage  con- 
ditk>n«  ii.  965. 

doctrine,  that  whether  interest  be  at  5  f>fr 

€tnt»   with  condition    to    take  fonr.   or 

whether  at  foar,  with  condition  to  have 

^^e^   court  will    relieve,  considered,  ii. 

90S,  n. 

transferree  allowed  interest  on  all  money 
really  paid  for  transfer*  if  mortgagor  be 
party,  iL90X 

except  assignment  be  colowmble  only,  ii. 
904. 

•ffsct  of  transfer  as  to  interest,  ii.  903,  n. 

nil  money  paid  by  surety  bears  interest,  ii. 
90S. 

on  asslgament  1^  mortgagee  without  mort- 
gagor, account  of  interest  between 
them  will  not  conclude  morlgjBgor,  ii.  904» 
908. 

and  such  assignment  wiil  not  entitlo  mort- 
gagee to  interest  on  interest,  unless  mort- 
gagov  be  parly,  U.  90a,  9. 

when  interest  on  interest  allowed  by  Roman 
law,  Ii.  909. 

compound  interest  not  unlawful  in  England, 
but  disallowed  in  regard  to  mortgages, 
tb.  n. 

cmapeund  interest  allowed  between  mer- 
chants, ii.  919,  n. 

il^anent  by  tnatee  to  turn  interest  into 
principal,  bMlng  on  Mtlat  f  ac  (rasC,  ii. 
909,  n. 

en  interest,  not  allowed  merely  because 
SBortgage  is  forfeited,  ii.  9iO. 

or  becanse  it  is  in  arrear,  ii.  940. 

en  mtercst,  allowed  where  there  were  seve- 
ral creditors,  a  sale  directed,  and  one 
creditor  purchased  by  consent  of  others, 
ii.910. 

cannot  be  turned  into  principal  without 
mongngoff,   i.  Ifi4,  n.    ii.  907,  n.    908, 

'     909,  n* 

cannot  be  turned  into  principal  against 
other  incumbrancers,  without  their  con- 
aen^  iu910,n. 

prior  incnmbrancer  not  allowed  to  turn  in- 
terest into  principal,  as  against  subse- 
quent toeambcancer  with  notice,  ii. 
95«. 

not  charged  on  second  mortaagee  to  keep 
him  out  of  possession  if  nrst  mortgagee 
enter  and  afterwards  suffer  VMrtgagor  to 
take  profits,  ib. 

not  allowed  on  arrears,  though  as  to  costs 
it  is  otherwise,  ii.  910,  il. 

made  principal  by  nmster's  report  com- 
puting interest,  il,  9U. 

but  report  must  be  confirmed,  Ii.  91 S. 

and  though  confirmed,  if  estate  be  deficient 
interest  will  carry  interest  only  from  con- 
firmation, ib. 

on  intartit,  allowed  where  arrenr  accrues 


INTERE8T-<«MiftaiMd.) 

during  joint  Uvea  of  husband  and  wile, 

as  against  husband  tenant  by  curtesy,  iL 

927,  n. 
not  allowed  to  carry  interest,  on  a  an&t  for 

sale  agdnst  other  mortgages  or  boad-cre- 

ditors,  ii.  91S. 
bill  praying  sale  and  bill  of  foredoanre, 

distinguished  as  to  intetest,  ib. 
on  interest,  allowed  if  tinaa  fiir  redemption 

be  enlarged  by  court,  lir  9tS.> 
•ealru  en  aecoant  against  infant,  ib. 
but  interest  on  interest  allowed  ngainat  In- 
fant on  aMster*a  report.  If  salt  be  insti- 

tated  by  hnfimt,  il.  9t4»  15. 
«"  if  the  infant  agree  lo  aHow  intereat  and 

is  benefitted  thereby,  ii.  916. 
not  converted  into  principal  by  asorlgngu^ 

signing  private  account,  ib.. 
to  nsake  interest  nrinclpali,  there  should  be 

writing  signed  ny  the  partiea,  ib. 
on    interest,    once   allowed    where    there 
.  was  covenant,  bat  now    otherwise,    IL 

917,  n. 
second  mortgage  comprises  principal   and 

interest  on  first,  and  also  iatereat  oa  the 

inteiest  due  on  the  fir»t ;  ^a^src,  if  second 

Bsertgage  void  aa  nsBiious,  ib. 
agreement  at  time  of  mortgage  inanfRcicnt 

to   convert  interest   into   principal,    ii« 

918. 
agreement  in  orortgage  deed  to  make  In- 
terest principal  at   end   of  yenr,    bad, 

i.  154,  n. 
If  converted  into  principal,  must  be  on  fair 

agreement,  ii.  919. 
if  tenant  for  life  pay  interest  on  eonsoli* 

dated  sum  of  priacipal  and  interest   fbr 

twenty-riz  years,  agreement  to  turn  »• 

terest  into  principal  inferred,  which  binds 

remainder -man,  ib.  n. 
on  arrears,  not  allowed  though  profile  in- 

sufi&dent  to  answer  same  by  reason  of 

dower,  U.  9f  0. 
on  disbursements  allowed  but  net  on  coats, 

ii.  9f0, 1. 
allowed  on  money  spent  in  rapport  of  title, 

ii.  9S0. 
of  interest  on  interest,. where  nmrtgagor  is 

bankrupt,  II.  945,  n. 
on  interest,  not  allowed  by  reason  of  custom 

in  Ibreiin  country,  ii.  940,  n. 
deposit  remnded  must  be  vrith  fasterest,  ib. 
of  rate  of  interest,  on  interest  conirerted 

into  principal,  lb. 
money  disbursed  by  mort|agee,  cnirlm  in* 

terest  as  original  sum,  it.  9X1,  n. 
out  of  what  funds  interest  must  nltlmatrly 

come,  1.  293,  n. 
of  persons  bound  to  keep  down  Interest,  lb. 
tenant  for  life  compellable  by  remainder* 

man  to  kea>  down  interest,  ii.  9tl« 
tenant  for  life  altowed  maiotenanee.  If  h^ 


terest  exhaust  whole  rents,  ib.  n. 
but  he  miut  apply  accruing  profite  In  dis* 

charge  of  former  arrean,  ib. 
reversioner  amy  file  bill  against  tenant  ftr 

life  to  make  Um  answer  arraafUy  lb. 
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INTEREST— (MttftmiAf.) 

taker  of  two  estates  subject  to  mortgages  to 
same  person,  one  prodactive,  other  not 
so,  snrplus  of  prodactive  estate  mnst  be 
applied  in  di^icharginff  interest  of  nsort- 
gage  of  anprodnctive  fand,  iL  Ptl^n. 

interest  accmes  from  day  to  day,  ii.  923,  n. 

943,  5,  n. 

annuity  accrues  only  quarterly,  ii.  945,  n. 

tenant  by  curtesy  mnst  keep  down  interest, 
i.S89.  ii.  9«3. 

dowress  must  pay  interest,  ii.  923. 

dowress  redeeming  has  claim  on  estate  for 
two-thirds  of  interest  and  whole  of  prin- 
cipal, ib.  n. 

son  joining  father  in  mortgage  not  liable  to 
interest  till  his  father's  death,  ib. 

tenant  In  tail  not  bound  to  keep  down  in- 
terest, ii.  924. 

Infant  tenant  in  tail  mnst  keep  down  in- 
terest now,  i.  300.  ii.  925,  Jk  n. 

obligation  to  keep  down  interest  can  only 
bo  enforced  by  remainder-roan,  i.  300,  n. 

principal  charge  directed  to  be  paid  out  of 
rents,  that  sum  paid  off,  tenant  for  life 
liable  to  pay  interest  only,  of  new  sum 
borrowed,  ii.  924,  n. 

tenant  in  fee  not  obliged  to  keep  down  in- 
terest, ii.  927, 

if  infant  mortgagor  in  fee  die  under  age, 
guardian  or  his  executor  iiaving  permitted 
interest  to  run  in  arrear  personally  re- 
sponsible, ii.  93 1. 

bnt  executor  of  adult  devisee  in  fee,  not 
liable  for  arrears  of  interest,  lb. 

tenant  for  years  or  for  life  subject  to  mort- 
gage mnst  keep  down  interest,  ii.  929. 

as  to  receipt  or  interest  by  scriTener,  ii. 
932. 

■iortgagor*s  oath  that  his  money  was  always 
ready,  enough  to  stop  interest,  ii.  935. 

when  interest  lost  or  suspended  by  tender, 
ii.  933,  4. 

tender  of  money  deducting  balance,  not 
enough  to  stop  interest,  ii.  935. 

to  stop  mterrst,  strict  tender  reanired,  ib. 

stops,  after  tender  and  reasonable  time  to 
peruse  re-conveyance,  ii.  940. 

not  stopped  by  tender,  if  right  to  equity 
of  redemption  be  in  oispnte,  ii.  941. 

rate  of  interest  may  be  varied  by  subse- 
quent parol  agreement,  ib. 

and  issno  will  t^  directed  to  try  existence 
of  such  agreement,  ii.  943. 

osnrious  interest  taken,  proveable  by  parol^ 
ib. 

increases  daily,  il.  923.  943. 

and  dividends,  distin^ished,  ii.  943. 

on  mortgage  money  m  settlement,  appor- 
tioned m  case  of  tenant  for  life's  death,  ib. 

reduced,  in  time  of  national  calamity,'  ii. 

944,  a. 

principal  and  interest  distinct  debts,  though 
secured  on  same  fund,  ib. 

Interest  as  much  secured  by  mortgage  as 
principal,  ib. 

money  paid  generally,  applied  in  liquida- 
tion of  Interest,  ib. 
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INTEREST— (AmfMMd.) 

two  debts  consolidated,  one  bearing  inte- 
rest, other  not,  general  payment  to  be  in 
equal  proportions,  ii.  945,  n. 

if  mortgagee  cnts  timber,  lie  must  apply 
money  first  in  diAcliargc  of  interest,  then 
of  principal,  i.  165. 

mortgagee  taking  hood  from  tenant  for  life 
for  arrears  of  interest,  cannot  charge 
estate  therewith,  as  against  remainder- 
man, ii.  944,  n. 

taking  bond  for  arrears  of  interest,  aud 
giving  formal  receipt,  no  discharge  of 
land, ib. 

so  a  note  of  hand  by  a  surety  for  an  arrear 
of  interest  is  no  waiver,  but  an  additional 
security,  ii.  871. 

mortgagee  charged  with  interest  on  surplus 
rents,  ii.  959,  n. 

on  balances,  decreed  where  mortgagee  over- 
paid  by  rents,  ii.  959. 

equity  attaching  on  bond,  attaches  also  on 
interest,  ii.  9i0,  n. 

bond  ordered  to  be  cancelled,  interest  must 
be  refunded,  ib. 
See  Arrears,  Bondy   Compdumd  Intend^ 
Infant,  Remainder-many  ResiM,  TemaU 
for  Life,  Tenant  ta  Tot/,  Tender. 

INTERPLEADER, 

trustees  may  file  bill  of,  i.  309,  n. 
tenant  may  file  bill  of,  when  mortgagor  and 
mortgagee  both  claim  rents,  ii.  929,  n. 

INTESTATE, 

administration  of  intestate's  effects  in  India, 
prevails  over  administration  ia  England, 
Ii.  1073. 

INTIRETY— (see  Entireig.) 

INTRUSION, 

abatement  and  disseisin  work  same  effect  In 
equity  as  at  law,  il.  1155. 

IRELAND, 

of  renewals  in,'i.  1 96,  n. 

of  tacking  in,  i.  .539,  n. 

of  redemption  by  Irish  Catholics,  I.  264,  n. 

mode  of  foreclosure  in  Ireland,  ii.  963, 
976,  n.  1004,  n. 

decree  for  sale  prevails  over  decree  for 
foreclosure,  though  bills  for  latter  filed 
first,  former  being  usual  course  in  Ire- 
land, ii.  963,  a. 

foreclosure  in,  is  by  means  of  a  decree  for 
sale,  ii.  963,  n. 

proviso  in  mortgage  of  lands  in,  stipulating 
that  money  should  be  paid  in  Lincoln's 
Inn  Hall,  controlled,  ii.  940,  n. 

as  to  tenders  in,  ii.  937,  n. 

registration  gives  priority,  Ii.  631,  n. 

mortgagee  allowed  six  months  to  revive 
Irl>h  lease  mortgaged,  and  rendered  void 
by  tenant's  neglect  to  pay  rent,  ii.  1086. 

Irish  statute  empowering  landlords  to  enter 
without  ejectment,  saves  interest  ojf 
mortgagee  of  lease,  ib. 
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by  Irish  itatate  of  limitationi,  ackoow- 
led^ment  of  debt  within  Mot  tweuty  yean 
revives  it,  though  forty  yean  have 
elapsed ;  secus,  at  law,  i.  S95. 

of  Irish  registry  act,  ii.  6t9,  n. 

of  Irish  act  for  malciog  process  of  tMbptena 
effectual  against  mortgagor's  absconding, 
ii.  982,  n. 

six  per  cent,  interest  allowed  on  Irish  and 
West  India  mortgages  made  in  England, 
ii.  897,  899. 

of  Irish  lease  and  loan,  ii.  1079. 

Irish  lease  and  loan  is  in  nature  of  Welch 
mortgagee,  i.  S74,  n. 
See  fioif (/,  ItUeretiy  Leau  intd  Imb^  Re^ 
gisiration. 

IRRECIPROCAL, 

instance  of  irreciprocal  mortgage,  i.  156,  n. 
335. 

ISSUE 

in  tail,  not  compellable  to  suffer  recovery, 
i.  60,  n. 

they  claim  per  forwuim  doni,  ib. 

contra  if  they  do  any  act  towards  carrying 
contract  of  ancestor  into  execution,  ib. 

when  issue  bound  by  decree  of  foreclosure, 
ii.  97«. 

failure  of  issue,  when  presumed,  ii.  975,  n. 

effect  of  presumption  in  equity,  that  possi- 
bility of  issue  is  extinct,  ii.  976,  n. 


J. 

JAMAICA, 

seven  years  possession  bar  to  legal  remedy 

in  Jamaica,  i.  401,  n. 
reference  to  act  of  assembly  of  Jamaica, 

ii.  107?. 
proceedings    in  restrained,   if  forecloaore 
commenced  here,  ii.  1022. 
See  ColoHud  Property* 

JAMES, 

statute  of,  not  repealed  by  Sir  S.  Romilly's 
act,  ii.  591,  n. 

JOINT  MORTGAGES, 

one  an  alien,  if  he  die,  entirety  will  not  de- 
volve to  survivor,  but  king  will  have  his 

moiety,  i.  106,  n. 
no  survivorship  between  co-mortgagees,  hot 

each,  on  payment,  shall   have   his  own 

money  and  interest,  ii.  671. 
purchasing  equity  of  redemption  generally, 

hold    it  as  they  did    mortgagee,  ii.  672. 

1042. 
tiiree  mortgagees  having  lent   equal  sums 

on  one  security,  necessary  parties  to  bill 

of  foreclosure,  li.  963. 
but  one  may  foreclose  as  to  his  share,  by 

bill  against  mortgagor  and  co-mortgagees, 

ii.  964. 
cannot  foreclose  without  concnrrence  of  his 

companion,  contra  of  tenants  in  common, 

ib.  n. 
joint  tenants  of  money  dne  on  mortgage,  all 

necessary  parties  to  bill  of  foreclosure, 

lb. 


JOINT  SECURITY^ 

mortgagee  not  bovad  to  glve-np  joM 
corily  wlMn   he  proves  debt  in  ~ 
nipt^,  Ii.  1088. 

JOINT  TENANT, 

may  mortgage  his  bidivldnal  part,  i.  18. 
mortgage  by,  operates  as  a  severance,  ib.  a. 

ii.  1023. 
possession   by  joint  tenant  of  petMoalty 

after  pawn  to  companion,  a  fraud,  i.  SI. 
judgment  confessed  by  one  joint  tenaDt,  net 

binding  on  survivor,  ii.  599,  n. 
cannot  charge,  though  be  may  mortgage  hia 

share,  ii.  1023,  n. 
SttJomi  Mortgitgeei.   PrniUioeL 

JOINT  TENANCY, 

should  be  preserved  on  chaise  of  tmsteesy 

i.  250,  o. 
may  arise  by  infinrence,  wiHiottt   eiqireis 
words,  ii.  671. 

JOINTRESS, 

portion  raiseable  in  life-time  of  joiatress^  if 

maintenance  not  postponed  tiil  tens  la 

possession,  L  89. 
may  redeem  and  hold  over  till  paid  wbole 

mortgage,  i.  285.  ii.  682.  731. 
though  mortgagee  have  no  notiee  of  joia- 

ture,  ii.  682. 
of  part  may  redeem  whole  morlgage,  I.  lift 

U.684.' 
most  iseep  down  infeerest,  iL  684. 
mnst  contribute,  i.  311,  a. 
mortgagee  preferred  to  jointress,  1m  luuriag' 

obtained  a  prior  satisfied  statute,  i.  51S. 
not  entitled  to  custody  of  deeds,  ii.  ^44,  a. 
may  levy  fine,  or  suffer  recovery  widi  lier 

husband,  ii.  673. 
fine  or  recovery  by  herself  akme,  or  wiib 

after-tal^ai  husbaad,  a  forfeitnre,  ib. 
to  bar  jointress  absolately  by  fine,   iSkaw 

must  be  a  new  settlemeat  of  estate  dis- 
tinct,  from    proviso    for     redemptioB^ 

ii.  738,  a. 
trustees  of  jointress  may  settle  acceaat  mfh 

mortgagee,  ii.  955^ 

JOINTURE, 

post-nuptial  jointure    no   bar  of  dower» 

ii.  674. 
postponed   to  snbse^aent  mortgagee,  oIh 

taining  prior  statute,  L  453,  n. 
wife  may  incnmber  her  jointure  by  iae  or 

recovery,  ii.  674. 
but  fine  levied  to  secnre  mortgagee,  ao  ab« 

solute  bar  of  joiatnre^ii.  676^78,  a. 

JUDGES, 

salaries  of,  not  assignable,.!.  59,  tu 

jtTDOMENT  CREDITOR, 

as   to  his    account  when   in    possessioa^ 
U.  606,  n. 

JUDGMENTS,. 

origm  o^  i.  273,.  n. 

are  by  Action  of  law  all  givea  oa  first  day 

of  term.  i.  516. 
DO  execution  on  judgment  agtiait  laadt  at 

•smmoa  law,  iC  598* 


INDEX. 


1215 


JUDGMENTS— (cofffwKAf.) 

so  there  was  no  execution  on  judgment  at 
common  law  against  an  ase,  ii.  698. 

eiecution  against  land  given  by  statute  of 
Westni.  9.  c  18,  ii.  599. 

bnt  this  statnle  did  not  extend  to  nses, 
ii.  601,  S. 

Btat.  i  R.  S.  c.  1,  first  siibjected  uses  to  .exe- 
cution on  Judgment,  ii.  603. 

.thi^  statute  became  obsolete  after  statute  of 
uses, ib« 

execution  against  trusts  revived  by  statute 
of  frauds,  t9  Car.  2.  c.  5.  s.  10,  ib. 

lands  in»  tnist  conveyed  a,way  between 
judgment  and  .execution  cannot  be  fol- 
lowed, ii.  606. 

express  notice  of  judgment  immaterial,  if 
lands  held  in  trust  are  conveyed  away 
before  execution  awarded,  IL  607* 

this  doctrine  doubted,  ib.  n.  ^ 

entirety  of  land  extendible  by  two  judg- 
ments, ii.  601,  n. 

mode  of  executing  successive  judgments, 
ib. 

lien  of  judgment  does  not  attach  on  lease- 
'  hold  esUte  till  delivery  of  writ  to  sheriff, 
ii.  605,  n.  6»  n. 

bond  creditor  of  a  mortgagor  for  vears 
shall  have  judgment  against  heir  with  a 
eesitet  txecutiOf  i,  533,  4. 

but  judgment  will  be  of  assets  quando  occt- 
derimtf  i.  3<4. 

judgment  duly  docketed  is  a  lien  on  land 
not  to  be  defeated,  i.  273,  n. 

is  a  general,  not  a  ^ecific  lien  on  moiety  of 
debtor's  lands,  as  well  present  as  subse* 
quent,  i.  273,  80. 519,  20,  25.  ii.  575. 

is  a  lien  on  land  in  hands  of  heir  and  as- 
signee, U  283. 

b  an  equitable  lien  on  the  inheritance, 
U  436. 

creditor  after  execution  sued  judgment,  has 
but  a  chattel,  and  no  freehold,  i.  521,  n. 

Mme  law  as  to  creditor  by  statute  or  re- 
oogniaance.  i.  523* 

M  t»  tine  when  lien  of  judgment  attaches 
on  land,  L  275,  n.  515.  li.  598. 

at.  law  froM  time  of  docketing,  i.  275,  o. 
276.  514.11.611,  12. 

or  rather  from  time  of  recovery,  {u  e.  of 
signing),  and  not  from  time  of  docket, 
i.  517. 

fai  a  register  county,  from  tlm»  of  registra- 
tion,!. 276,  n.  &,  620. 

mod  as  to  persons  on  whom  notice  can  be 
promi,  nrom  time  of  notice  in  equity, 
1.  276,  n.  7,  n. 

bind  equitable  interests,  with  notice,  1. 309. 

distinction  between  legal  and  equitable 
lien  of  judgments  considered,  i.  277. 

four  rales  as  to  time  when  lien  of  judgments 
attaches  on  real  and  personal  estate, 
I.  279,  n. 

record  and  docket  of^  distinguished,  ib. 

are  indexed  as  soon  as  signeia,  i.  280,  n. 

not    docketed,   no    lien   without    notice, 
•     i.S07,n. 

docket  of  judgment  after  time  allowed  by 
•tatote  ineffeetttal  to  party,  1.  282,  n. 


JUDGMENTS— (c<m«iaa«d.) 

docket  of  judgment  after  contract  for  pur- 
chase and  notice  of  conveyance,  judg- 
ment no  lien,  t.  507,  n.  308,  n. 

docketing  not  necessary  as  between  judg- 
ment creditors,  i.  514. 

unexecuted,  no  prejudice  to  other  creditors, 
I.  526,  n.' 

object  of  act  of  W.  &  M.  by  requirinff  judg- 
ments to  be  docketed,  was  to  enable  pur- 
chasers and  mortgagees  to  discover  judg- 
ments, i.  516. 

nevertheless  docket  of  judgment  is  not  in 
itself  notice,  i.  550,  n.  ii.  596. 

but  mortgagee  will  be  bound  by  judgments 
of  which  he  has  notice,  i.  551,  d. 

if  lien  of  can  be  defeated  by  means  of 
powers,  i.  275,  n. 

abstract  should  state,  as  they  are  liens  on 
'the  land,ib. 

are  all  supposed  to  be  given  on  the  first  day 
of  term,  1.  416,  n. 

assigned  by  way  of  security,  mortgagee  an- 
swerable if  he  fails  to  sue  execution  in 
reasonable  time,  ii.  949, 951.  n. 

as  to  notice  of  judgments  independently  of 
record,  ii.  597. 

as  by  searching,  ii.  598,  n. 

notice  of  judgment  is  notice  of  the  exist* 
ing  incumbrance,  whatever  it  may  be, 
ii.  574,  n. 

how  express  notice  may  be  avoided,  ii.  613, 
614.  i 

notice  of  undocketted  iudgment,  or  unre* 
gistered  deed,  not  binding  at  law  the  same 
as  in  equity,  i.  279  a. 

whether  trustees  for  sale  may  pay  surplus 
to  cestui  qw  truMi^  with  notice  of  judg- 
ments, i.  308,  n. 

must  be  registered,  if  In  a  register  connty, 
ii.  618,  n. 

of  the  memorial  of  judgments  preparatory 
to  registration,  ii.  620,  n^ 

priority  of  judgments  in  Ireland,  detemiln- 
ed  by  registration,  ii.  631,  n. 

do  not  attieh  on  an  equity  of  redemption, 
1.  254,  5. 

judgment  is  no  lien  in  equity,  i.  308,  n. 

not  a  lien  on  trust  estate  either  at  law  or 
in  equity,  ii.  608. 

judgment  creditor  is  entitled  to  exeeotion 
ot  whole  equitable  freehold  of  debtor ; 
cimini  of  partial  interest,  as  of  equity  of 
redemption,  i.  308,  n. 

judgment  creditor  does  not  stand  on  same 
footing  as  moi'tgagee  or  purchaser,  i. 
521,  n. 

doctrine  of  assets  inapplicable  to  him,  I. 
323,  n. 

but  judgment  creditor  may  redeem,  i.  262, 
263,  n. 

or  obtain  decree  for  sale  of  term,  i.  256,  n. 

and  this  the  only  way  of  his  acquiiing  bene- 
fit  of  equity  of  redemption,  I.  257,  n. 

judgment  creditor  witli  stay  of  execution 
may  redeem,  i.  276. 

jadgment  creditor  cannot  redeem,  after 
bankruptcy  of  mortgagur,  i.  283,  n. 

bnt  instance  where  representative  of  judg- 
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JUDGM  ENT8--(c6iilti»til«l.) 

inent  creditor  preferred  to  assignee  of 
bankrupt,  i.  280. 

jndffmeot  creditor  allowed  to  redeem  after 
absolnte  cooveyaaceof  equity  of  redemp- 
tion, under  circomstances,  i.  S8l,  n. 

so  afler  foreclosnre,  L  306. 

ivhether  judgment  must  be  docketed  before 
creditor  can  redeem,  l.  281,  n. 

judgment  creditor  cannot  redeem  If  at  law 
be  cannot  recover  nnder  eUgUy  i.  263,  n. 

before  be  can  redeem  leaseholds,  must  sue 
out  execution  at  law,  ii.609. 

but  judgment  creditor  may  redeem  mort- 
gage tor  years  of  freehold  property,  with- 
out suing  out  execution  at  law.  I.  282. 

of  lodgment  creditor's  priority,  i.  514. 

judgment  attaching  on  legal  estate  may  ob- 
tain preference  (by  execution)  to  every 
subsequent  incumbrance,  i.  274. 

otherwise  jndsments  are  paid  in  turn  with 
mortgages,  f.  435,  7« 

exception  if  any  fraud  or  artifice  used, 
i.  4S7,  8. 

first  Incumbrancer  by  judgment  having  also 
a  mortgage,  without  notice  of  a  second 
judgment  cieditor,  no  sale  In  favor  of 
secondjndgment  creditor,  unless  he  will 
pay  oflr  first  judgment  and  mortgage, 
i«527. 

equity  will  not  interfere  between  judgment 
creditor  and  purchaser  without  notice, 
i.309,  n. 

but  judgment  creditor  will  be  postponed 
though  prior  mortgage  defective  whereby 
Hen  of  judgment  attached  on  legad  estate, 
i.  528,  n. 

questionable,  whether  equity  will  In  every 
case  postpone  judgment  creditor  to  prior 
defective  mortgage,  i.  531.  n. 

judgment  creditor  obtalnmg  assignment 
from  two  trustees  of  attendant  term,  pre- 
ferred to  mortgagee  procuring  assign- 
ment from  other  trustee  first,  i.  436. 

term  removed  for  judgment  creditor  as 
against  owner,  but  not  as  against  mort- 
gagee even  with  notice,  II.  6l4,  15. 

judgment  creditor  can  take  but  moiety  of 
what  prior  jadgment  creditors  have  left, 
i.  515,  n. 

as  to  leaseholds,  rule  different,  i.  515. 

prior  judgment  creditor  need  not  make 
mor^(agee  party  to  his  bill,  when,  ii.  972. 

of  lien  of  mortgagee's  judgments  when  es- 
tate is  in  his  possession,  ii.  611,  n. 

preferred  to  statute,  i.  322. 

first  mortgagee  may  tack  judgment  to  his 
mortgage,  though  subsequent  to  a  second, 
of  which  he  had  no  notice,  1. 281,  n.  525. 

except  mortgage  be  of  copyholds,  i.  350. 

but  judgment  creditor  cannot  tack  a  prior 
mortgage  to  his  debt,  i.  519,  20.  522. 
526.  558. 

nor  other  prior  incumbrance,  for  be  has  no 
right  to  land  but  merely  a  lien,  i.  519.  20. 

judgment  creditor  cannot  secure  hunself  by 
purchase  of  prior  mortgage,  I.  521,  n. 

if  he  buy  in  first  mortgage,  he  will  not  be 
preferred  to  seoond  mortgagee  as  to  his 
judgment  debt,  L  599* 


JUDGMENTS— (eoalimi^.) 

advantage  derived  from  prior  jndgmeD^ 
i.  518. 

if  it  attach  on  legal  estate  and  be  satufied, 
it  will  cover  subsequent  mortgage,  1. 519. 

and  release  of  judgment  after  it  is  bought 
in,  relieved  agalniit  In  equity,  I.  518. 

purchaser,  buying  in  old  satisfied  judgmscat, 
may  derend  himself  in  cuulty,  L  5\t^J(r), 

and  whether  bought  In  before  or  after  pur- 
chase, no  difference,  i.  518,  n. 

how  far  prior  judgment  proteets  subsequcat 
incumbrancer,  I.  519. 

judgment,  rent-chaige,  mortgage;  mort- 
gagee purchasing  judgosent,  preferred, 
1.453. 

judgment  creditor  buying  in  first  mortgage 
pending  bill  by  second  mortgagee  to  re- 
deem first,  preferred,  under  circnas- 
4Blices,  1.436. 

If  puisne  incumbrancer  can  use  satisfied 
statute  or  judgment  at  law,  equity  will 
not  prevent  him,  i.  510. 

thoueh  no  consideration  paid  for  it,  1.  51 S. 

or  it  be  obtained  by  fraud^  ib. 

mortgagee  purchasing  pnor  judgment  cut 
attach  but  moietv  only,  i.  455,  6. 

moiety  only  extendible  against  anceator,  but 
whole  agauist  heir,  i.  456,  n. 

guardian  may  pay  judgment  tacked  to  uMvit- 
gage,  i.  285,  n. 

confessed  after  bill,  creditor  no  equity  to 
be  party  to  bill  of  foreclosure,  ii.  969,  n. 

foreclosure,  after  notice  of  judgments  and 
tender  of  money,  bad  against  creditors, 
ii.  98&  n. 

osnfrs  if  mortgagee  have  noticey  $ed  fnere, 
ii.  989. 

on  bill  to  foreclose,  mortgagor  may  redeem 
without  paying  judgment  or  recoguixance^ 
afai6. 11.  1021. 

9id  fu.  now,  for  mortgagee  foreclotiBg  may 
tack  judgment  to  mortgage,  lb. 

judgment  creditor  should  fix  prior  mort- 
gagee with  actual  notice,  Ii.  622. 

foremsure,  afler  such  notice,  may  be  open- 
ed by  judgment  creditor,  ii.  988, 9. 

■lortgagee  may  be  over-reached  by  judg- 
ment, when,  I.  280,  n. 

of  lien  of  judgments  after  morUcage,  L907,  n. 

mortgagee  purcfaasinc  equify  of  redemptiott, 
how  affected  with  judgments,  i.  281. 

volunteer  and  purchaser  of  equity  oif  le- 
demption,  distinguished  as  to  judgroeata, 
1.  308,  n. 

effect  of  docket  after  contract  for  purchaaey 
i.  280,  n. 

after  contract  for  nie,  attach  oa  pur- 
chase-money, i.  309,  n^ 

after  conveyance  to  pay  debts^  bo  effect, 
i.  522. 

when  judgments  should  be  seardied  for, 
I.  274,  n. 

expence  of  search,  by  whom  to  be  bom^ 
ib. 

search  for,  unnecessary,  when  conveyance 
taken  from  assignees  of  bankrupt,  i. 
275,  n. 

when  judgments  need  not  be  searched  fiv, 
L  307,  n. 
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aeaKh   nrely  to    be^  dUpenaed  wltfa,  i. 

511,11. 
It  is  always  the  safer  conrscy  i.  909,  n. 
seareh  for,  sbould  be  immediately  before 

execntion  of  conveyance,  lb. 
search  for,   usnally  carried  back  to  what 

time,  i*  275,  n. 
notice  immaterial  at  law,  L  279^  n« 
pnichaser  may  reqaire  satisfactton  to  be  ed* 

tered  on  all  Jodgments  Ibond  on  search, 

Lf75a. 
search  for,  should  be  Immediately  before 

execntion  of  conveyance,  ib« 
parchaser    not  obliged    to   discover  what 

lands  are  sol](iect  to  his  judsmenty  ii.  649. 
falsely  entered,  are  as  none,  1.  f  80,  n. 
Jodpnent  at  law,  turns  interest  into  prin- 
cipal, ii.  9ii« 
genenl  payment  referred  to  jodimciit,  m 

preference  to  bond,  ii.  945,  n* 
advantage  of  statute  merchant,  staple,  or 

reicogniiance,  over  judgment,  ii.  1075. 
See  Boad,  Docket,  l3«a,  NUlee^  PrUr 
jMdgmaiiy  Tackhtg,  UwMtHed  jtOif' 

JURE  UXORIS. 

lands  in  right  of  wife  extendible,  ii.  599,  n. 

JURISDICTION, 

origin  of  equitable  jurisdiction  over  mort* 

gages,  i.  107. 
as  to  talLUig  bill  ^  ceiifetfo,  when  mort- 
gagee is  abroad,  ii.  1016,  n. 

JURY, 

case  may  be  sent  to,  when  defendant's  an- 
swer and  plaintiff's  deposition  by  witness 
are  conflictory,  L  555. 

so  it  may  be  tried  bv  jury,  for  what  purpose 
deeds  were  deposited,  ii.  105  i. 

K. 

KEY, 

delivery  of  key  of  warehouse  or  trunk,  a 
good  delivery  of  their  contents,  i.  29, 31. 
delivery  of  key  of  lodging,  ii.  1027,  n. 
perfects  gift  of  goods  therein,  i.  52,  n. 

KING, 

cannot  be  a  copyholder,  i.  106,  n. 
taking  mortgaged  premises,  condition  dis- 
charged, ib.— (see  Croum») 

^ING*S  DEBTORS— (see  CrMm.) 

L. 

]:.ABOUR, 

future  labour  not  a  chattel,  within  statute 
21  Jac.  1.  L  41,  n. 

JJlCHES, 

effect  of,  in  first  mortgagee,  i.  296,  n. 
ooae,  in  neglecting  to  obtain  legal  title, 
ii.  577,  n. 

See  NegUgenee* 
IiAND, 

what  it  includes,  ii.  604,  n. 
all  lands  mortgageable,  i.  18. 
except  when  held  by  tenant  at  will,  ib. 
in  mortgage,  is  the  incident,  not  the  prin- 
cipal, i.  144. 


hliSD^c^MMud.) 

having  borne  its  burthen,  creditors  and  le- 
gatees no  further  lien,  though  trustees 
misapply  fund,  i.  219. 

articled  for,  wiU  pass  by  will,  i.  288, 9. 

what  ^'  land*'  will  pass  in  a  devise,  i.  409.  n. 

will  pass  both  freehold  and  leasehold,  if  so 

intended,  ib.  .     .       •.  <.. 

onder  forfeited  mortgage,    land,  wheUier 

held  in  fee  or  for  years,  is  considered  as 

personal  estate,  and  a  trust  for  executors 

of  mortgagee,  ii.  662.  667. 
eoniroy  under  an  absolute  conveyance  with 

a  conditional  agreement  to   re-eonvey, 

iL  664. 

or  it  appear  that  mortgagor  intends  it  to 
pass  in  his  will  as  real  estate,  ii.  667. 

but  testator's  Intention  cannot  alter  nature 
of  Ihnds  as  between  him  and  his  cre- 
ditors, a.  668.  ,  ^  J  -      J  . . 

expressly  devised,  second  fund  for  debts, 

1. 325,  n.  . 

not    seisable   for  debt  at  common   law, 

ii.  598. 
except  for  crown  debt,  lb. 
or  lands  be  in  hand  of  heir,  ib. 
execution  against  land  given  by  statute  of 

Westminster,  ii*  599. 
not  extendible,  if  goods  and  chattels  sum* 

cient,  ib.  n.  .     i  •  j      -.  • 

mortgage  money  articled  to  t>e  laid  ont  m 

land  considered  as  land,  ii.  670. 
benefit  under  power  always  a  charge  on 

land  in  first  instance,  ii.  869,  n.  870,  n. 
primary  fund  for  mortgage  on  estate  de- 

scended   to,  or  purchased  by  testator, 

U.  863,  874.  878.  ^  ^   ^  . 

mortgage  by  heir,  to  pay  ancestor's  debt  or 

legacy,  lands   always  primary  fund,  for 

payment  of  mortgage,  ii.  875. 
not  discharged  of  interest,  by  bond  securing 

its  payment  and  formal  receipt,  ii.  944,  n* 
See  H«r,   Permmal  Estate,   PmrckMer 
eui^eft  to  mortgage,  Real  EeUUe* 

LANDLORD  AND  TENANT, 

rule  as  to  fixtures  between,  ii.  1041. 
tenant  cannot  bar  landlord  by  fine  and  non- 

daim,  i.  536,  >■•         ^      ,  .^ 

statute  empowering  landlords  to  enter  witb« 
ont  ejectment  saves  interest  of  mortgagee 
of  lease,  it  1086. 
See    EetopMl,   Fine,  Leaee  wtd  Lotm, 
Leeter,  TeuoMt. 

LAND  TAX, 

guardian  may  redeem,  i.  285. 

LAPSED  LEGACY,  i.  433,  n.  ii.  825. 
See  Legacy, 

LAW, 

every  one  presumed  acquainted  with  law  of 
the  realm,  but  not  of  doubtful  equities, 
ii.  566. 

court  of  law  takes  no  notice  of  aay  owner- 
ship distinct  from  legal  estate,  i;  457. 

principles  of  law  and  equity  should  be  kept 

'    distinct,  i.  267,  n.  ii.  1U97. 

retention  of  lease  after  mortgage  a  fraud, 
i.  50. 

power  to  raise  legacies  by  lease  or  mort* 
gage,  negatives  power  to  sell,  i.  6S. 
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LEASE, 

granted  by  administrator  to  one,  with  notice 
that  Mle  was  required  by  parties  interest- 
ed, set  aside,  i.  103,  n. 

from  mortgagor  to  mortgagee,  sabject  to 
review,  i.  123,  n.    See  Lease  and  Loan. 

by  mortgagor  after  mortgage,  void  against 
Biprtgagee,  or  his  assignee,  tbongh  lease 
be  made  before  asstgnmeaty  i.  159,  &  u. 
171. 

mortgagor  bound  by  his  own  lease,  i.  163. 

and  mortgagee  too,  if  he  acknowledge  it, 
ib. 

as,  by  acceptance  of  rent,  ib.  n. 

lessor  estopped  from  disputing  bis  own  lease, 
i.  163. 166.  ii.  lOOO. 

of  leases  by  mortgagor  In  possession,  L 
159,  n. 

to  enable  a  mortgagor  to  make  a  valid  lease, 
be  must  either  obtain  a  prior  conveyance 
from  mortgagee,  or  procure  hb  concur- 
rence, i.l59. 

prior  to  mortgage,  good,  i.  166,  n. 

Defore  mortgage,  mortgagee  on  notice  eo- 
titled  to  arrears  of  ren^  for  which  he  knay 
distrain,  t.  I79. 

but  he  cannot  recover  in  ejectment,  though 
he  nndertake  not  to  disturb  lessee's  poa- 
session,  i.  173. 

what  if  lease  be  before  or  after  mortgage, 
i.  176,  n. 

if  prior  to  mortgage,  mortgagee  may  dis- 
train without  ejectment,  i.  174,  n. 

mortgagor  and  mortgage^  should  join  in 
granting  leases  after  mortgage,  i.  177^  n. 

liabilities  accrue  by  assignment  of  whole 
interest  in  lease,,  i.  184,  n. 

mortgagee  decreed  not  to  quit  building 
lease,  though  content  to  lose  his  money, 
1.178. 

covenants  in  lease  by  mortgagor  and  mort- 
gagee should  not  be  entered  into  with 
mortgagor  alone,  i.  186,  n. 

by  mortgagee  in  possession  not  binding  on 
mortgagor,  except  in  cakeS  of  necessity, 
1.187. 

for  fives,  may  be  61Ied  np  by  mortgagee, 
and  expence  thereof  added  to  principal, 
i.  189. 

infant  may  surrender  lease,  when,  L  f07,  n. 

by  receiver,  without  consent  of  court,  in- 
•  valid,  1.  302*  n. 

without  consideration,  will  attend  inherit- 
ance, 1.461. 

extendible  by  crown  as  long  as  it  remains 
in  debtor's  hands,  i.  481,  n. 

sale  of  term  binds  crown,  ib. 

covenant  in  lease  to  renew  by  lessor  nnder 
power,  binding,  with  notice,  though  power 
exeeeoed,  it.  563,  n. 

notice  that  estate  is  in  lease,  ia  notice  of 
contents  of  leases,  ib. 

recital  in  lease  of  former  4ease,  notice  of 
that  lease,  ii.  575. 

should  be  registered,  when,  ii.  6f  1,  n. 

unregistered  lease  binding  with  notice,  ii* 
616,  n. 

action  lies  for  lease  detained,  ii.  63S,  n. 

of  wife's  estate  during  coverture,  binding, 
when,  ii.  723,  n. 


LEASE— <«4mltiMi«d.) 

by  tenant  fbr  lift,  void  at  Bis  deatfe^  iL 
724,  n. 

for  years,  by  mortgagor  retaining  posses* 
sion  no  disseisin  of  mortgagee,  IL  1036* 
1040. 

not  to  be  assigned  without  licence,  jet  de- 
posit good  against  assignees  m  bank- 
ruptcy, ii.  1060. 

LEASEHOLD, 

bill  for  discovery  as  mortgage  of,  dis- 
missed, i.  178. 

mortgagee  of  whole  tem  arast  p«y  rent 
and  lPepair«  Ib.  196. 

and  that,  though  he  eonsent  to  Inae  Us 
money,  U  176. 

reservation  of  a  day  eot  of  tsnn  saves 
mortgagee,  i.  181. 

cdveBin^  ibr' renewal  slMiald  be  inserted  in 
mortgage  of,  i.  196,  n.    , 

equity  of  redemption,  on  mortgage  of  Icaae- 
bolds,  cannot  be  taken  in  execution, 
i.  t54,  n.  f55,  n. 

creditor  eannot  redeem  .mortgage  of  lease- 
holds, until  he  has  taken  out  execntion, 
i.  257,  n.  271,  f. 

execution  must  be  lodged  with  aberiff  to 
affect  leaseholds,  i.  281,  n. 

except  in  case  of  crown,  lb. 

term  msiy  be  sold  under  Jl,  Jk.  or  meiely 
extended  under  elegiij  ii.  605,  n. 

lien  of  judgment  attaches  on  leavehold  from 
the  time  Jl,  fa,  is  lodged  with  sheriff,  or 
eUgii  pursued  to  judgment  in  ejectment^ 
ii.  609,  &  n. 

simple-contract  creditors  may  redeem  mort- 
gage of  leaseholds,  when,  ir352,  n. 

priority  of  judgment  binds  freehold,  priority 
of  execution  leasehold,  i.  515,  o. 

purchaser  of  leaseholds  presumed  acqonint- 
ed  witli  contents  of  leases,  ii.  563,  n. 

not  within  statute  of  frauds,  ii.  604,  n. 

equity  of  redemption  in  mortgage  of  wife's 
leasehold  estate,  belongs  to  husband  snr- 
viving,  ii.  714. 

if  wife  survive  it  belongs  to  her,  ib. 

distinctions  as  to  equity  of  redemption,  be- 
longing to  surviving  husband  or  wife,  fla 
715,  n. 

bill  to  foreclose  mortgage  of  leaseholds^ 
mortgagor's  executor  necessary  party,  ii* 
969.  : 

mortgagee  of  leasehold  omitting  by  acci- 
dent to  obtain  possession  of  lease  not 
postponed,  i.  474,  n. 

mortgagee  of  lease,  which  contains  condi* 
tion  ror  re-entry  on  non-payment  of  rent, 
should  take  immediate  possession,  ii.  1087* 
See  RengwaL 

LEASE  AND  LOAN, 

Irish  lease  and  loan  in  nature  of  Wekb 

mortgage,  i.  374,  n. 
cases  where  lease  connected  with  loon  of 

money  held  inoperative,  ii.  1079. 
cases  where  lease  remotely  connected  willi 

loan  held  good,  i.  123,  n.  ii.  1080. 
latest  general  rule,  ii.  1080. 
usury,  as  connected  with  lease  and  l^an,  ib. 


INDEX. 
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LEASE  AND  I»aAN-<«<M<*9i9^)  i 

cemaiiMler-mui   cftonot  aei  aside  lease  by  | 

tenant  for  life,  oo  grooad  of  loan,  11.1080. 

Gpveofuitto  graqi  new  lease  at  old  rent  in 

consideratloo  of  loaa  of  money,  good,  ib« 

LEASE  AND  RELEASE, 

best  mode  of  conveying  equity  of  redemp- 
tion, i.  $60,  n. 

is  a  good  execnlion  in  point  of  form  of  a 
power  which  is  to  be  executed  by  one 
deed,  ii.  1034. 


Z.EOACT, 

«Mie  <if  morlfagiag,  i.  f 4,  n. 

if 'Imsts  be  to  pay  legacies  only,  mortgagee 
mnst  see  his  money  applied,  i.  tS9. 

landis  devised  for  payment  of  debts  and 
legacies,  debts  not  preferred  to  legacies, 
i.  d«9. 

€onp1ed  with  debts,  auy  be  raised  by  mort- 
gage, L  70,  n. 

iaataaee  wtiere  legacies  were  left  to  be 
raised  out  of  rents,  which  debts  were 
raised  by  sale,  i.  70, 1. 

presumed  satisfied  after  forty  years,  and  in 
what  less  time,  1.  S96,  n. 

as  to  ademption  of  legacy,  i.  439,  n. 

case  where  legacy  not  adeemed  by  receipt 
of  interest  after  codicil,  t  453,  n. 

mortgagee  beqoeatlis  money  to  mortgager, 
who  dies  in  life- time  of  testator,  legacy 
lapsed,  ib« 

air  benefit  attached  to  legacy  lapses  with 
it,  in  case  of  legatee's  death  in  testator's 
life«time,  ii.  8f  5,  m 

assignment  of  uart  of  legacy  to  A^.  then 
of  whole  to  B.,  withoat  notice,  rormer 
preferred,  t  451« 

notice    of  legacy,   by  derivation    of  title 

through  will  bequeathing  it,  ii.  564. 
.  fastened  on  purchaser  by  his  having  notice 
of  will,  ii.  66^  n. 

appropriaUoo  of  legacy  to  mortgage  no  re- 
duction of  Utter  into  possession,  Ti.  77f,  n. 

not  an  object  of  execution  at  law,  ii.  608. 

by  assent  of  executor  legacy  vests  imme- 
diately, ii.8ll. 

legacies  payable  after  debts,  ii.  726. 

io  executor  debars  him  of  surplus,  ii.665,  n. 

legacies  charsed  on  real  estate,  whole  per- 
sonal fund  given  to  A. — latter  exempt 
from  legacies,  but  not  from  debts,  ii.  805. 

legacies  specific  and  pecuniary,  distinguish- 
ed, ii.  811,  u. 

pecuniary  legacy  must  abate,  ib. 

courts  against  construing  legacy  specific,  ib. 

If  legacy  be  meant  to  consist  of  the  security 
it  U  specific,  ii.  819,  n. 

bequest  of  stock  a  specific  legacy,  ii.  813,  n. 

bequest  of  money  to  be  laid  out  in  lands, 
or  on  annuities,  general,  not  specific  le- 
gacies, lb. 

beqoeU  by  codicil  of  personal  estate,  not 
ifefore  disposed  of.  to  executrix,  held  a 
specific  legacy,  ana  inapplicable  to  debts, 
real  estate  being  charged  therewith,  ii. 
816. 

ileviaee  in  tail  empowered  to  raise  parti- 
culayr  legacies,  evidence  that  such  parti- 


I  LEOACY-<waliai««d.)  ,  ,  ,    ,.      ^ 

eular  legacies  were  Intended  to  be  c  barg 
ed  on  real  estate  only,  ii.  899,  n. 

legacies  and  debts  distinguished  as  to.  exo- 
neration, ii.  841,  n. 

inference  from  legacies  as  to  exoneration, 

ii.  848,n.  ^    ^      , 

debts  and  legacies  provided  for  in  same 
clause,  intended  to  be  paid  in  sane  way, 

iL  849.  * 

inference  as  to  exoneration  from  bequest 
of  legacy  to  Irasteesy  who  are  executors, 

ib.  n« 
fails,  with  particular  fund,  ivhereoait  is 

charged,  ii.  850. 

bequest  of  legacy  free  of  duly;  duty  jnust 
be  paid  out  of  personal  estate,  ii.  851,  n. 

master's  report,  computing  interest  on  le- 
gacy, does  not  convert  It  into  principal, 
iL91],n. 

doctrine  of  election  applied  to  legacies,  lu 
1087.  _  •       _, 

See  Devis0^  Executor^  Legatee^  PertontA 
Ettokt^  Rendue,  ResldMary  Legatee. 


LEGAL  ESTATE 

of  mortgagee  in  fee  descends  to  his  heir  at 
law  or  devisee,  and  money  payable  to 
executor  or  administrator,  L  108,  n. , 

is  in  niortfi;agee,  but  mortgagor  is  considered 
owner  of  entire  equitable  fee  simple,  ibt 

legal  and  equitable  estates  distinguished^ 
i.  457. 

mortgagor  can  neither  grant  nor  reserve 
any  thing  out  of  legal  estate  [3  Barn,  dc 
Ald.66]  1.959,  n. 

Judgment  attaches  on  legal  estate^  i.  974,  n. 

not  affected  by  appointment  of^  receiver^ 
i.  999,  n. 

as  to  presumption  of  conveyance  of  legal 
estate  from  mortgagee^  i.  397,  n. 

conveyance  presumed  after  great  length  of 
time,  i.  397. 

as  after  lapse  of  140  years,  i.  399,  n. 

conveyance  of  legal  estate  presumed  in 
equity,  where  similar  presumption  would 
be  made  at  law,  ib. 

as  to  cases  where  presumptions  of  re-con- 
veyance are  made  at  law,  ib. 

conveyance  cannot  be  presumed  in  less  than 
twenty-years,  i.  399« 

re-conveyance  of  legal  estate  in  mortgage 
presumed  after  twenty  vears,  where  mo- 
tiey  can  be  presumed  paid,  i.  400,  n« 

length  of  time  unnecessary  to  perfect  pre- 
sumption of  surrender  or  conveyance,  L 
496,  n. 
•  where  trustees  ought  to  convey  Jury  may 
presume  conveyance,  ib. 

conveyance  of  fegal  estate  presume^  in 
four  years  under  circumstances,  i.  496. 

when  nothing  but  form  of  conveyance  want- 
ing, re-conveyance  may  be  presumed,  i. 
499,  n. 

person  having  legal  estate  necessary  party 
to  bill  to  redeem,  i.  409,  n. 

what  words  will  pass  legal  estate  in  mort- 
gagee's will,  i.  408.  414,  n.  415,  n.     , 

general  devise  to  executor  implies  that  be 
is  to  have  legal  estate,  i.  418,  19. 
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LEGAL  ESTATE-(.i«*f««rf.) 

'^lliT.'^^^    fo'  beneeck  paipwet,  I. 

^^-.1°^'  ^*?  *®  P*y  ^«''**»»  therefore  not  in- 
eluded  in  general  devise,  i.  417,  n. 

not  pawed  by  general  words  withoat   an 

intention  to  include  it,  ib. 
not  Included   in  general  devise,  which  Is 

charged  with  annuity,  i.  4«0,  tL 

^"iirf  V^f  *•  '^  teiitator  unconscious  that  it 
has  fallen  on  him,  lb. 

"l!ll!jl."*^!.  ^.^  ^^"^  ^***«  P*««n«  by 
genera]  words,  i.  4«l,  n.  «-        »    / 

iKrSl,'®**^.*"*'^'  ^"*  ""»«  be  attested 

m?£ro"s:1^45S" "  "'^^*"  ^"  '^'• 

^  l^^-J^"^*^"^*'  '^'*'°^*"  priority,  i.  435.  471. 
11.  975,  U, 

*^^tuJ^  P/ytectlon  against  express  notice 
•t  time  of  loan,  i.  436. 

^l*l^P^«H^^^^  in  omitting  to  take  legal 
estate,  i.  444.  " 

«  HJ^'"^****  ^  neglecting  to  obtain  it, 

**•  077,  n*  ' 

value  of  equities  detemiined  by  ascertaining 
who  has  best  right  to  call  for  legal  estate, 

mortgaged  entiUed  to  legal  esute  considered 
in  eouity  as  if  he  had  it,  1.  450,  n. 

TrSfer^SrSf"   ^'^•'""«  ''^'  ^'^^ 

not  taken  from  person  having  It,  except  on 

li"5Sr  •  incumbrance  i.  450,  n" 

^?JiJi  ^''!K  "*"/    P«yndice   person  having 
legal  esUte,  I.  531,  n.  * 

legal  and  equiuble  title  preferred  to  equit- 
able title  only,  i.  338,  n.  ^ 

judgment  or  statute  affecting  legal  Estate 
will  protect  mortgage,  i.  45^  &  n. 

principle  of  rule,  that  legal  estate  may  be 
purchased  pendente  Hie,  i.  456.  n. 

•Henee  of  legal  estate  pendente  lUe,  must 
be  made  party  to  convey,  i.  M9,  n. 

continues   m    mortgagee   as  a  trustee  for 
person  entitled  to  equity  of  redemption, 
till  the  effluxion  of  twenty  years.  1. 474 
note.  >    ■»  '» 

after,    mortgagee  is  a  trustee   for  person 

paving  been  in  possession  that  period,  ib. 
difficn  ty  m  proving  title  where  a  party  has 

legal  esUte  without  deeds,  i.  477. 
should  not  be  relied  on,  unless  proof  of  its 

existence    can    be    easily    obtained,    i. 

d]  z,  n. 

tliough  satiseed,  will  protect  in  equity,  I. 

ODts^oding,  enough  to  put  purchaser  on 
inquiry,  ii.  578,  n. 

what  protection  against  act  of  bankruptcy, 
ii.  59«,  n.  3,  n.  &  4,  n.  ' 

protects  purchaser  from  act  of  bankruptcy 
of  which  be  has  no  notice,  ii  595,  n. 

not  passed  by  certificate  to  discharge  mort- 
gage, it.  6«0,  n. 

confers  priority  against  prior  regUjcrcd 
equitable  mcumbrance,  ii.  628,  n  *"*''*^ 


LEGAL  ESTATE-^«Hrffwi«|.) 

subsequent  registered  deed  of  legml  estate 

postponed    to   prior   registeredT  deed  oT 

equitable  estate  in  Ireland,  iu  6«9,  n. 
contra  in  England,  It  6«8,  u.  9,  n. 
procured    from    trustee  for  volnateer.   ■• 

avail  if  wiUi  notice,  U.  967,  n. 
legaljnortgagee  fixed  with  notice  of 

deposit,  postponed  to  It,  ii.  1059. 
legal    protected    by    equitable 

when,  ii.  1061. 
covenant  to  assign  legal  estate  aot  eqoal  to 

actual  assignment,  i.  451,  n. 
person  having  best  right  to  calllbr it,  ob* 

tains' no  priority  unless  he  acquires  actnal 

dominion  over  it,  ib. 

See  Conveffonce.  Primity.   Term,  TVw- 
tee$, 

LEGAL  FREEHOLD 

is  in  mortgagee,  i.  «88,  n. 

LEGAL  OWNERSHIP^see  OmifnJU^.) 

LEGAL  REMEDY, 

equity  will  not  countervail,  i.  510, 11, 

LEGAL  RIGHT  TO  REDEEM, 

mortgagor  has^    before    conditioa  brpkca. 

i.  «69,  ' 

LEGATEE 

cannot  follow  property  into  hands  of  bioi 

gagee,  except  in  case  of  fraud,  i.  los. 
residuary  legatee  cannot  question  OMHlr' 

by  executor,  ib.  n. 
not  relieved  against  misapplication  of  ..^ 

sets,  it  being  a  case  of  long  acquiescence^ 

i.  103,  n. 

legatees  have  no  Hen  on  land  after  it  bas 

borne  its   burthen,  though  trustees  mis- 

apply  fund,  i.  ifi9. 
cannot  take  advantage  of  covenrant  for  pay- 
ment of  money,  i.  4««,  n. 
of  mortgage  money,  should  be  executor  as 

to  that  debt,  i.  4?l,n. 
heir's  right  to  exoneration,  works  no  pre« 

jodice  to  legatee,  ii.  782. 
not  allowed  to  stand  in  place  of  speciallr 

creditor  as  to  land  devised,  otherwise  as 

to  land  descended,  i.  343,  n. 
allowed    to   stand    In    mortgagee's    place. 

when,  i.  313.  Ii.  890,  n. 
of  husband -not  permitted  to  stand  in  mort* 

ga^ee's  place,  where  mortgage  is  of  wife*s 

estate,  ii.  727,  n. 
allowed  to  stand  in  place  of  vendor,  whose 

equitable    lien    for  purchase-money  oa- 
^  paid,  il.  1062. 
lien  for  purchase-money  unpaid,  sometincs 

restored  in  favor  of  legatee,  thoueh  it 

has  ceased,  ii.  872. 
of  mortgagee,    may  assign  debt  by  gtvimr 

draft  on  executor,  ii.  106O.  '  •     •» 

See  CoeeiuMt.  Debt.  Exeeutm'.  Legmen. 
Residue.    Rewiuary  Legntee. 

LENGTH  OF  TIME, 

runs  against  remainder-man  during  life-tuna 
9f  tenant  for  life,  i.3if^ii. 
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LENGTH  OF  TlUEr^cmdbmii.) 

amtg^^te  may  take  adTtntage  of  length 

4>f  time  by  plea  or  demorrer,  i.  S6<,  n. 
ten  vcart  allowed    to   prosecute  claim  to 

redeem    after    difabiutiet   remofed,    i. 

465. 
not  a  comolete  l»ar  on  demnnrer,  bnt  other- 

wtee  at  hearins,  lb,  n.  *r 

bcfiat  to  ran  mm  diaco? ery  of  frand*  L 

J65,tt. 
no  time  a  bar  to  redemption  where  there 

Is  fnuidy  i«  365. 
twenty  yean  haTing  began,  will  continne 

to   ran  tfaongh    dliabiUty  uiterrenei    L 

566. 
nmnhig  on  tenant  for  life  bars  remainder- 

man^  I.  d69»  n. 
«o  bar  where  one  penon  unites  both  cha- 
racters of  mortgagor  and  mortgage,  i. 

568,  n. 
merely,  not  enough  to  discharge  mortgage 

debt,  L  59t.  ii.  1156. 
resDlt  of  cases  on  time  being  a  bar  to  mort- 

pLffe  debt  by  possession  of  mortgagor, 

I.  596,  n.  7,  n. 
debt  barred  by  length  of  time  may  be  re- 

▼ifed  by  devise  tor  its  payment,  i.  401, 

note, 
though  it  bar  first,  will  have  no  effect  on 

second  mortgagee,  if  he  receive  interest 

in  mean  time,  i.  5it9>,  n. 
foreclosure  not  set  aside  after  twenty  years 

Ibr  matter  of  form  onlv,  ii.  1015. 
^equitable  title  may  be  barred,  but  cannot 

be  shifted  or  transferred    by  length  of 

time,  per  Sir  W.  Grant,  iL  115$. 
'MRfre,  per  Sir  T.  Plomec,  ii.  1155. 

See  Ptitui  qme  Tnut,  Coapeymce.  fifuify 
nf  redemptiam.  Legal  Ettait.  SUMi 
ti/LimUathnt.  Tnutet^ 

at  will  distinguished  from  mortgagor,  under 
covenant  to  retain  possession,  1. 155. 

of  disseisor,  not  entitled  to  grass  and  trees 
-severed  from  freehold,  i.  16t. 

entry  on  land  of  tenant  at  wilFs  lessee 
creates  immutable  disseisin,  ii.  1059. 

of  mortgagor  may  be  evicted  by  ejectment 
of  mortgagee,  without  notice  of  mort- 
gage, or  notice  to  q  ait,  i.  159*  161. 

except  where  mortgagee  encourages  him  to 
improve  premises,  i.  159^  60. 

mortgagee's  knowledse  or  lessee's  occupa- 
.tion  will  not  entitle  latter  to  notice  to 
quit,  i.  159,  n; 

should  inquire  for  lessor's  .title,  L  160.  176. 

not  entiUed  to  action  for  mesne  profits,  i. 
161. 

cannot  dispute  title  of  his  lessor,  i.  166,  n. 

cannot  over-n^^h  lessor  by  assigning  to  one 
without  notice,  it  636. 

;nav  redeem,  i.  f  6<. 

but  not  a  necessary  party  to  bill  of  fore- 
closure, ii.  972,  n. 

notice  to  lessee  to  pay  rent  to  mortgagee 
should  be  served  personally,    i.  176. 

|mrchasiog  inheritanee,  term  attends  before 
poDveyuuce  executed,  i.  465,  n* 


LESSOR, 

estopped  from  disputing  his  own  lease,  B* 

1000. 
notice  of  lessor's  title  not  inferred  from 

notice  of  tenancy,  ii.  577,  n. 

LETTER 

to     friend,     acknowledging     redemptioii, 
enoagh  to  continue  it,  i.  589,  n. 

LETTER  OF  ADVICE 

should  be  inquired  for  on  mortgage  of  bill 
of  lading,  i.  «8,  n. 
See  BiU  rf  Lmding. 

LETTER  OF  ATTORNEY— (see  Pmosr.) 
LETTERS    OF  ADMINISTRATION— (see 

mortgagor  niust  pay  for,  I.  556. 
husband  entitled  to  his  wife's  peisoaaMy, 
without,  ii.  749,  n. 

LETTERS  PATENT 

are  notice  of  trust  recited  in  them,  IL  564* 

LEVARi  FACIAS, 

tenant  by,  may  redeem,  L  f75« 

LICENCE 

to  assign,  formeily  necessary,  1. 5. 

lease  not  to  be  assigned  without  licence, 

yet   deposit    good    against   assignees  In 

bankruptcy,  ii.  1060. 

LIEN, 

none  in  equity  on  bill  of  sale  of  ship  at  sea, 

i.  95,  n. 
contract  and  lien  distin|^ished,  it  1050  5. 
allowed  in  equity  on  biU  of  lading,  «eai5.  L 

t9.  Si  n. 
provided  mortgagee  have  no  noticCi  L  50* 
this  notice  explained,  lb. 
of  lien  on  tesutoi^s  property  deposited  by 

executor,  i.  104,  n. 
of  crown,  gone,  if  lands  of  alien  mortgagee 

re-conveyed  before  office  found,  i.  106,  n. 
in  mortgage,   ought   to  be  reciprocal,    L 

136,  n. 
on  land,  confers  right  to  redeem,  1.  961,  n. 
but  equitable  lien  will  not  entitie  incnan- 

brancer  to  redeem,  L  969,  n. 
general  and  specific  lien  distinguished,  L 

974,  n. 
when  lien  of  judgment  attaches  on  land, 

i.  975.  * 

at  law,  from  time  of  docketing,  lb. 
in  equity,  from  that  time  or  tune  of  notice, 

i.  977. 
judgment  has  no  lien  in  register  county  tiB 

registered,  1. 976,  n. 
four  rales  as  time  when  lien  of  judgment 

attaches  on  real  and  personal  estate,  L 

979,  n. 
judgment  not  a  specific  11^  on  land,   L 

981,  n. 
purchase  and  foreclosure  of  equity  of  ra* 

demption  distinguished  as  to  lien  of  jndg* 

meots,  i.  507,  n. 
of  lien  created  by  docket  and  notice,  lb. 

508,  n. 
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LIEN-<CMiftfiiMi.) 

Jndi^eot  creates  no  lien  on  trvst  estate^ 
either  at  law  or  in  eqnity»  ii.  608. 

of  indgment,  attaches  on  leaseholds,  ^hen, 
u.  609,  n. 

none  till  execotion  sued,  1. 271,  5.  U.  610. 

casiMl  deposit  crates  oo  Ilea,  ii.  f  053. 

of  jadgments,  considered  both  as  to  free- 
hold and  leasehold  estates,  fint  as  to 
owner,  and  second  as  to  purchaser,  ii. 
61 K  n. 

of  indgment,  statute,  or  recognizance,  af- 
fects lands  snbseqnently  acquired,  ii.  1077. 

of  liens  of  jadgments  after  mortgage,  i. 
9i7,  n. 

of  crown,  attaches  on  equitable  as  well  as 
on  legal  estate,  i.  489,  n. 

release  of  right  not  a  release  of  liao,  i« 
5X1,  D. 

If  Teodee  sell  or  die.  Hen  for  pwrchMe-mo- 
ney  unpaid,  ceases,  ti.  87S. 

deposit  paid  by  purchaser  creates  equitable 
lien  on  estate,  iL  106t. 

agreement  for  mortgage  by  letter,  a  lien 
against  other  creditors,  i.  4S5.  ii.  1049. 

solicitor's  lien  on  deeds  does  not  authorise 
him  to  pledffe  them,  i.  )K)S,  n« 

of  solicitor's  fien  on  papers  and  writings, 
ii.  1063. 

as  to  what  lien  he  has  npon  bankmpt's  pa- 
pers, ii.1061. 

attorney  has  none  where  deeds  accidentally 
faU  into  his  hands,  ii.  10636. 

of  agent's  lien,  ii.  1063. 

of  cooTeyancer's  and  spacial  pleader's  lien, 
ii.  1063  tf. 
See  DepotU^  EquiUMe  Utm^   EigmtaMe 
mortgnrej  JudgmmU,  SolkiUr**  Itoi, 
VtndofM  «f». 

LIFE  ESTATE, 

mortgagee  purchasing,  liable  to  arrears.  L 
J93,  n. 
SeelWumf/er  Xrt^e. 

LIMITATION  to  US£S-<see  Righi  Udn.) 

LIMITATIONS, 

mortgages  not  within  stUtnte  of  limitiitions 
except  by  analogy,  1.360. 

tioiu, 

LIMITED  ADMINISTRATION, 

being  ne'cessary  to  assignment  of  term,  a 
fiu;t  In  lliTor  of  presumption  of  surrender 
of  term,  i.  509,  a. 

LINCOLN'S  INN  HALL, 

proviso  makiu||  money  payable  in,  in  mort- 
gage of    Irish  property,    nogatory,  ii. 

US  PENDENS, 

defined,  i.  457,  n. 

inquiry  whether  suit  mast  be  closely  pro- 
secuted to  make  Ha  pemtenB^  1. 548,  n, 

no  Us  pendmt  by  bill  that  cannot  be  heard, 
i.  547. 


« ft 


LIS  PBNBENS^eudiKMAy 

ai»peal  against  decree  of  dtsBslswi  is  »con- 

ttnuatioa  of  a  rait,  and  a  iis  piwdsas,  L 

549,  n. 
when  a  liar  lotdleDatioB,  1, 541,  T. 
makes  no  difierence  to  pnrdiaso-  of  prior 

iOQombraM«,'f.  436,  n. 
snitQhiy  second  mortgagee  to  lodMis  fin^ 

third  haying  fitsti  prefefVed,  L  d65y  a. 
principle  of  mle,  UkA  kgal  oiflio' asay  be 

purchased  paidsBie  Ills,  1.456,  m. 
right  of  plaintiff  cannot  he  ailnoi 

suit,  L  548,  tt. 
pareliase  daring  suit  la  mhj9t»  to 

decree,  i.  915,  917.  549,  n.  543^  M8,  n. 
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afienee  of  legal  estate  pswitais  Mi9 

made  party  to  convey,  I.  549,  a. 
court   will   rosfrafai   Texallons  oisi 

pnidlnilt  9tei  Ik 
purchaser  filing  supplemental  biB 

pro  '4Me  «f  mals,  i.  550^  n. 
is  constructive  •  notice,  i.  f  f6^  17.  549,  8«  ■• 
hardship  of  rale  making  ft  notkr,*!.  545. 
[practice  in  sht  eleiks  oflk»  is,  that  enHy 

in  bill  book  is  notice  to  defendant,  BeiCs 

Snpp.  to  Ves.  sen.  p.  49.] 
being  only  general  notlee,  caanoC   alieci 

any  person  with  fraud,  i.  550,  ■• 
of  personalty,  not  notlee,  il.'6it. 
consequently  no  lU  pcadms,  where  snit  re- 
spects money  secured  oa  estate,  suid  not 

estate  itsdf,  L  544,  n. 
not  sufficient  notlee  of  nnrogistored  deed, 

Ii.  694^  n.  •  * 

foreclosure  nendlng    suit  by  creditors  lor 

sale,  mav  be  opened  by  ftatm,  M.  988,  n. 
release   of  eqaity  of  redemption  without 

consideration  pending  suit,  set  aside^  iL 

1049. 
See  Pendade  UU. 

UVERY  OF  SEISIN, 

equity  of  redemption  will  pass,  without,  u 
958,  n« 

LOAN, 

to  constitute  it,  money  must  be  secnred  at 
nil  events,  ii.  1099. 
See  Leose  and  Xoaa. 

LODGER, 

Stat.  91  Jac.  1,  does  not  extend  to  poeses* 
sion  by,  1. 44,  n« 

LONDON, 

lands  mortgaged  are  deemed  personal  Mate 
in  mortgagee,  and  are  subject  to  costoma 
of  London,  ii.  666. 
See  Customs. 

LONDON  AGENT— (see  J^eal.) 

LORD, 

by  escheat,  IbUe  to  equity  of  redeo^tioa^ 

i.  951. 
of  mortcage  by  lord  of  manor,  IL  1071. 

See  Araaer. 

LUNATIC,  : 

of  mortgages  by,  i.  58,  n. 
[lunatic  may  mike  mortgage  io  aingidia' 
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LUNATrC^tfMiiMetf*) 

tertaii  dee  an  inftanoe,  IhnU  w.Grmi' 

few,  Slircwsbary  .A«iae«|  Ang.  1,  18». 

Times,  Ang.&.18«t.] 
nortgagee  aiapoipered  to  eonvey  by  hluiielf 

or  committee,  i.  809. 
bat  coniBBiaiiaB  df  kmaey  mast  hi^ra  iaiaed, 

I.  fll. 
•therwiiie  now,  as  by  late  statate  laortfagee 

MMv  be  directed  to  coavey  legal  estate 

be/ore  foand  insane  by  Inquisition,  i.  Sll, 

note, 
committee  of  lunatic  may  redeem,  i.  f  85,  n. 
beir  and  next  of  kin  of  hinatte  take  estates 

as  they  find  tboro,'  ib. 
receiver  may  be  appointed  in  asatler  of  a 

ttfnacy,  without  Mil  IHed,  i.  f95,  n. 
committee  of  lunatic  not  allowed  tot  money 

expended  in  improtem^ntt  without  order, 

I  313.  n. 
distinctions  as  16  costs.  IK  99t,  n. 
Imw  term  directed  to  be  assigned  to  attend 

the  inheritance  when  tenant  Is  lunatic, 

i.  58,  n. 
See  Ctmmitiee. 

M. 

MADMEN 

caDDot  mortgage,  i,  58. 
See  Jaiuatfjf. 

MAINTENANCE, 

term  may  be  applied  for  raising,  althongh 
one  parent  alive,  i.  75. 

allowed,  though  no  time  appointed  for  pay- 
ment of  portion,  i.  77,  n. 

If  maintenance  not  postponed  till  term  in 
possesHion,  portion  may  be  raised  in  life- 
time of  jointress,  i.  89. 

as  to  arrears  of  maintenance,  i.  90,  6* 

provision  for  maintenance  not  supplied  by 
equity,  to  prevent  portion  vesting  at  tl, 
i.  9«. 

court  against  maintenance  by  mortgage  of 
reversionary  term,  i.  9S,  100,  n. 
SteCkiUreWf  Rnenkmnry  Urm^  SeMi" 
meni^  Term, 

MAINTENANCE  OF  SUITS,  i.$5. 
crown  exempt  from  rules  respecting,  ib. 
mortgagee  not  guilty  of.  In  supporting  suits 
for  defence  of  title,  L  f  05. 
See  Champertjf» 

MANORIAL  RIGHTS, 
mortgageable,  i.  18,  n. 
effect  of  mortgage  of  by  lord  of  manor,  IK 
1071. 
See  Lord  qf  Manor* 

MANSFIELD,  LORD, 

general  character  of  his  decisions,  i«  t67,  n. 

MARKET, 

mortgageaUe,  L  18. 

MARRIAGE, 

bow  it  affects  wife's  bond,  i.  363,  n. 


MARRIAGE*-<«ofi(uiuAl.) 

creditor  or  mortgagee  eoncealhig  debt  or 

mortgage  on  treaty  of  marriage,  goilty  of 

a  fraud,  and  postponed,  i«  438. 
if  teriti  created  just  bdbre  marrianu  will 

protect  against  dower,  1. 486. 
necessity  of  assigmment  of  ootstanduiy  term 

on  marriage  transactions,  i.  504^  n^  608,  m 
a  good  consideration,  ii.  692. 
a  voluntary  act,  which  siioald  not  prejudice 

mortgagee,  11. 987. 

MARRIAGE  AGREEMENT, 

husband  not  fulfilling,  cannot  enlbrcu^  %» 
564,  n. 

MARRIAGE  SETTLEMENT^ 

voluntary,  when,  U.667,  a. 

limitations  in,  to  brothers  of  settlor,  volun- 
tary, and  not  binding  on  subsequent  pur- 
chaser for  value,  [3Mad|d«  tf8S.]  1.  tlf,  n* 
ii.  657,  n. 

consideration  In  marriage  settlements  not 
rigidly  attended  to,  there  being  room  for 
bounty,  ii.  661. 

of  wife's  property,  should  be  with  husband's 
privity,  ii.  7tO,  n. 

chaf|;e  for  daughters  in  marriage  settlement, 
is  m  nature  of  mortgage,  ii.  957,  n. 
See  CoUaierak,  StUkMieni. 

MARSHALLING  ASSETS,  i.3f6. 

none  to  matce  larger  fund  for  cliarity,  1. 141. 
no  marshalling  in  favor  of  simple-contract 

creditors,  i.  3tO,  n. 
two  estates  mortgaged  to  A.,  one  to  B.,  A* 

shall  take  his  own  money  out  of  estate 

not  mortgaaed  to  B.,  i.  3^. 
this  rule  appued  to  legatees  and  crt^ditors, 

ib.  n« 
election  of  one  claimant  not  to  prejudice 

claims  of  another,  ib. 
simple-contract  creditors  entitled  to  stand 

in  pUce  of  mortgagee  (of  freehold  and 

copyhold),   exhausting    personal    assets, 

343,  4,  n. 
mortgagee  may  stand  in   place  of  crown, 

extending  his  security,  i.  344,  n. 
modern  rules  as  to  marshalling  thuds,  ii.  89S. 
instances  of  this  rule  In  reference  to  mort* 

gagees,  creditors,  and  legatees,  ii.  890,  n. 
vendor   confined  to    his  equitable  lien,  or 

otiter   creditors  and    legatees  allowed  to 

staud  in  his  place,  ii.  106t. 
Secjissels,  Ocdi/ors,  Leffoiedf  Permnid 
EMate,  Retd  E$taU. 

MARSHALLING    FUNDd-(see  MtnhatttMg 
assrfs.) 

MASTER^  IN  CHANCERY. 

what  he  should  attend  to  in  taklng^x  parit 

account,  11.985. 
reference  to  master  (with  consent  of  raort-* 

ga{;ee)  most  mddem  way  of  foreclosing 

infant,  ib. 
reference  to  master  directed,  to  see  If  he 

can  discover  any  thing  for  neir's  benefit, 

ii.  631,  n. 
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MASTER'S  REPORT,      • 

interpflt  allowed  on  whole  svm  reported  doe 
on  mortgages,  contra  on  bonds  and  lega- 
cies, ii.  911. 

cMipating  Interest,  converts  it  into  prin- 
cipal, i.  Sll. 

consolidation  of  principal,  interest,  and 
costs,  by  master's  report,  makes  whole 
bear  interest,  ii.  91 1,  n. 

provided  report  be  confirmed,  ii.  912. 

and  estate  be  sufficient  to  pay  all  incum- 
brances, Ibi 

MAXIMS, 

once  a  mortgage,  and  always  a  mortgage, 

1.116,  n. 
tame  deed  cannot  be  a  mortgage  at  one 

time,  and  a  convejpance  at  another,  L  ltd. 
except  mortgagor  intends  to  make  settle- 
ment of  ^nit^  of  redemption  for  benefit 

€€  his  family,  ib. 
and  intention  to  benefit,  proveable  by  parol, 

i.  129. 
he  that  seeks  equity,  must  do  it,  i.  316.  S&5. 
diligata  fotealQM  mm  poiesi  delcgon,  1. 246,  n. 
txpreino   <f«#   quod  taeUe  iaest,   1 431,  n. 

ii.799. 
injletionijmntumper  aifuitas  exiMy  Ll6l. 
Jiir  ttcereaeendi   inier  nureatortt   locus   non 

habetf  ii.  671,  n. 
ifui  prior  ett  tempore  potior  eeijwre^  i.  446. 
this  a  nuudm  in  equity  as  well  as  at  law, 

i.447,8. 
f«t  eentit  onus,  eentire  debet  et  tfsinmsrfaw, 

i.  318. 
See  Equitiesy  Preeedencff. 

MEMBER  OF  PARLIAMENT, 

may  be  receiver,  i.  296,  n. 
having  notice  as  snch,  not  bound  by  it  as 
mortgagee,  ii.  586,  n. 

MEMORIAL, 

for  registration,  u,  618,  n« 
See  RegittnUimu 

MERCHANT, 

of  security  by  statute  merchant,  ii.  1075. 

MERCHANTS, 

their  half-yearly  balances  of  account  (sarry 
interest,  ii,  919»  n. 

MERGER  OF  CHARGES, 
depends  on  iptent,  i.Sl6,  n. 
occurs  when  legal  estate  in  land,  and  legal 

charge   upon   it,  vest  in  same  person, 

i.  368,  n. 
llttest  general  rule  is  not  to  merge  charge, 

if  there  be  any  collateral  advantage  in 

continuing  it,  ii.  1088. 
as  if  it  afford  opportunity  of  bequeathing 

money,  ii.  ]089« 
or  jsreserve  priority  amongst  incumbrancers, 

ib. 
See  Tenmt  for  Li/e,  T«aaiil  ta  TaiL 

MERGER  OF  TERMS, 

term  assigned   to  tenant  in  fee.  Ids  exe- 
cutors, &c.  no  merger,  i.  46^. 
prevented  by  intervening  term  or  estate, 
i.  465,  n.  489,  n. 


MERGER  OP  TERMS— (MlteMi.) 

doctrine  of  merger  at  it  relates  to  atttad* 

ant  terms,  1.  488. 
one  term  may  merge  in  another,  ib.  ■• 
prevented  by  assignment  to  distinct  tras- 

tees,  ib. 
•r  where  there  are  three  or  more  tenna  to 

two  trustees,  ib. 
estates  must  l>e  of  same  quality,  and  vested 

in  party  in  same  right,  to  effect  metigery 

ib» 
of  merger  of  terms  en  enfcr  drpUf  L  4S&,  & 

489,  ■« 
by  term  and  reversion  meeting,  L  481^,-  a. 
what  if  right  to  either  term  or  reveraioB  be 

tortious,  ib. 
mortnge  for  years  to  A.,  mortgage  in  fee 

to  B.,  conveyance  of  equity  of 

tion  to  B.,  term  not  merifed,  i.  490,  n. 
release  without  words  of  limitation  to 

Sgee  for  years  destroys  term,  and 
rs  life  estate,  IL  1089. 
See  iSfarrendsr,  Teruu 

MESNE  MORTGAGE^ 

distinguished  from  ^gne  and  patsne 

gages,  i.  524,  n. 
if  notice  of  mesne  mortgage  to  first  mort- 
gagee prevents  tacking  ?  i.  527. 
legal  estate  not  taken   from  mesne  mort- 
gagee, ii.  59Q. 
See  Second  Mortgagee* 

MESNE  PROFITS, 

cannot  be  recovered  by  an  action  of  tree* 
pass  vt  et  drma,  brought  by  mortgagee 
against  lessee  of  mortgagor,  holding  under 
an  implied  agreement  to  retain  p 
until  default  of  payment,  1. 161. 

METES  AND  BOUNDS, 

mortgagee  not  compellable  to  set  ont  estate 

by,  if  not  in  possession,  ii.  639.  649* 
sheriff  must  deliver   moiety  taken   wnder 

elegit  by  metes  ^od  bopiids,  ii.  600>  n. 

MINES, 

mortgagee  cannot  open,  i^  189.  ii.  950»  n. 
reservation  of  right  of  mining  by  mortgmgor, 
on  his  conveyfince  of  equity  of  redemp- 
tion, void,  i.  259,  n. 
See  Improvemente,  lAbertff. 

MINOR^see /it^aat,  Receiver,  Ripabt.) 

MINORITY, 

no  bar  to  portions  carrying  interest,  L  67,  p, 

See  Infancy* 

MISREPRESENTATION, 

between  incumbrancers  fraudulent,  wbeo, 

i.  438.446. 
by  person  not  interested,  not  bound  to  nwke 

it  good,  i.  443,  n. 
no  attachment  for  misrepresentation,  unless 

made  by  person  bound  to  give  faithfipl 

statement,  ib. 
A.  telling  B.  a  falsehood  whereby  he  is  in« 

jured,  B.  may  maintain  action  against  A.. 

i.445. 
A.,  in  equity,  bound  to  make  his  represen- 
tation good,  ib.  n. 
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MISTAKE, 
-    plea  of  mistake  no  VTail  against  statote  of 
limitations,  II.  ll&S,  4. 
See  Ignorance* 

MOIETY, 

of  lands  and  ail  goods  may  be  taken  in  exe- 
cution, ii.  601. 
See  LeasehoUf  Term. 

MONEY, 

covenant  that  it  shall  remain  a  girea  time 

•on  mortgage,  good,  i.  16. 
of  payment  of  money  into  court,  i.  tf  8,  n. 
2f  money  raiseaUe  only  on  deficiency  of 

another  fnnd,    deficiency  of  that   fnnd 

shonid  be  ascertained,  i.  td9. 
bequest  of  money  will  carry  mortgagee's 

Interest  in  lan<L  i.t67.424. 
trust  of  money  imr  wife's   benefit,  within 

hnsband's  power,  ii.  718. 
may  be  specifically  bequeathed,  ii.'Sll. 
method  of  so  l>eqneathing  it,  ib.  819. 
^e  on  bond,  may  be  specifically  beqneafli«  '•■ 

ed,  ib.n. 
paid  generally,  applied   in  liquidation  of 

Interest,  ii.  944^  n. 
adYunced  by  two  persons  on  mortgage  shall 

not  survive,  but  each  shall  be  entitled  to 

his  share,  ii.  671. 
See  Apflkntian  ef  Monef^    Merigage- 
menejf^  Vendor^e  Uen» 

MONEY-LAND, 

rights  of  morteagee  not  affected  by  estate 

being  turned  into  money,  i.  456,  n. 
monev  secured  by  mortgage,  articled  to  be 

laid  ouft   in  land,  considered  as  land  in 

equity,  ii.  670, 1. 
-subject  to  same  trusts  as  land,  it.  1067. 
of  curtesy  of  money-land,  i.  i88,  n. 

MONEY  SCRIVENER^see  SeHeener.) 

MORTGAGE, 

origin  of,  i.  1,  tf,  ■• 

ancient  mode  of  mortgaging,  i.  4. 

modem  mortgage  described,  i.  4,  n.  8. 106. 

109.  ii.  668. 
mortgage  and  pledf  e  distinguished,  i.  S. 
not  permitted  under  feudal  system,  ib.  ' 
except  by  llcenre  to  alien,  ib. 
for    debt,    and     gratuity,    duBtinguiihedy 

1.5,6. 
at  common  law,  of  two  kinds,  mortgage  in 

fee  and  mortgage  for  years,  i.  4. 

See  Mertgnge  In  Fee,  Martgegefer  Yeare. 
advantage  of  mortgage,  L  8. 
SeePrterily. 
•  flBortgage   creates  debt,  without  bond  or 

covennnt,  i.  16,  n.  119,  n. 
See  ilfsrigege  Debt, 
sn  courts  of  equity,  now  considered  only  as 

a  pledge  for  money,  the  payment  whereof 

puts  mortgagor  ta  etein  qne  discharged  of 

claims  founded  on  seisin  of  mortgagee, 

i.  7,  8.  107,  8,  9.  950.  ii.  774.  907,  8. 
what  constitutes  a  mortgage,  i.  58. 116. 
is  a  conditional  sale  at  law,  i.  106. 
effect  of  mortgage  condition,  1. 109. 
how  considered  in  equity,  i.  107,  8,  9. 950. 
^nerally  understood  to  be  intended  where 

« loan  IS  secared  by  fauid|  U\t5* 


MORTGAGE— (coaetmi^d.) 

not  less  so  by  absence  of  covenant  for  pay- 
ment of  money,  i.  119,  n. 

a  security  only,  and  land  the  incident  not 
the  principal,  i.  144. 

a  mere  secunt^  for  debt,  L  967,  n. 

Lord  Mansfield  considered  it  so  at  law, 
ib. 

whether  mortgage  be  in  fee  or  for  jrears, 
now  decreed  personal  property,  u.  669. 
667. 

disquisition  on  nature  of  asortgages,  ii.  669. 
664. 

and  conveyance  with  agreement  to  recon« 
vey,  dbtinguished,  ib. 

in  general  considered  as  a  specialty  debt, 
ii.  780.  867,  n.  eed  vide  ii.  775. 

what  may  be  mortgaged,  u  17. 

aH  lands,  and  all  interests  in  lands,  except 
tenancy  at  will,  i.  18. 

by  tenant  in  tall  and  remainder*man,  ib. 
See  Tenant  m  Tetl. 

must  have  qualities  of  a  legal  dispoeition, 
\,%S. 

most  be  free  from  fraud,  ib. 

made  to  defraud  purchaser,  void,  i.  48* 

what  a  fraudulent  purpose  undefined,  ib. 
See  Frandnient  Ceeweyanee. 

4>f  parties  to  mortgage,  1.  58. 

by  persons  not  beneficially  interested,  i.  60* 

by  trustees  having  express  power,  ib. 

by  trustees  for  pavment  of  debts,  i.  66. 

may  be  made  by  derisee  or  trustee  of  rentn 
and  profits  of  lands  devised  for  payment 
of  debts  or  portions  at  a  certain  and  pre* 
fixed  day,  though  there  be  no  clause  to 
sell  or  mortgage.  If  money  cannot  be 
otherwise  raised  at  the  day,  L  61.  63. 
65. 73. 

devise  "  to  pay  out  of  rents  and  profits,^ 
will  not  anthoriae  a  mortgage,  1. 67, 8. 

power  to  raise  legaeies  by  lease  or  most- 
gage,  negatives  power  to  sell,  1.  68. 

power  to  charge  implies  power  to  mort- 
gage, i.  79. 

may  be  made,  if  yearly  profita  cannot  raise 
sum  vrithin  tioM  appointed,  i.^.  73. 

for  payment  of  pottions  not  decreed,  if  no 
time  appointed,  i.  73,  n.  95,  n. 

may  be  made,  where  annual  rents  and  pro- 
fits will  not  satisfy  the  charge  witUa 
reasonable  time,  i.  64. 73,  n. 

that  mortgage  is  to  aid  creditor,  a  strong 
circumstance  assisting  delegation  m 
.  power,  i.  74. 

Bsay  be  made,  if  object  of  the  trust  neeet- 
sarily  requires  it,  ib.  n. 

may  be  or  reversionary  term  in  life-time 
M  grandfather  and  jointress,  i.  97,  n. 

but  not  decreed  for  raising  maintenance, 
i.  93,  n.  95,  n. 

that  reversionary  term  was  intended  to  be 
mortgaged  a  question  of  intention,  i.  99,  n. 
bad  by  collusion,  gross  negligence,  or  no- 
tice, i.  109,  n. 
no  revocation  of  will  or  voluntary  settle* 
ment,  except  pro  toito,  i.  110.  ii.ll50« 
See  RevQcaiien. 
equity  of  redemptioD,    inseparable   from 
nortgagei  i,  U6. 
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MO  RT6  A  QE^etmHtmei.) 

agreement  to  make  mortgaf^e  absolute  on 

payment  of  farther  sums  if  debt  not  paid 

.atdajTi  foid,  i.  9.  lil. 

matter  sabsequen.t,  will  not  make  that  a 

mortfiige  which  was  not  so   originally, 

not  easily  presumed  against  absolote  con- 
veyance, i.  126. 

Ihongb  there  be  covenant  for  re-convey- 
ance on  payment  of  principal  and  in- 
terest, 1.  If 6, 7. 

■ama  deed  cannot  be  a  mortgage  at  one 
Ihnfyjusdla  ceoveyance  at  another,  i.  if8. 

except  BMrtgagar  intends  to  make  settle- 
ment of  eaoky  of  lydemption  for  benefit 
of  his  family,  tb. 

and  intention  to  beiie$fty,pfov«aUe  by  pa- 
rol, ib. 

distinguished  from  .a  conveyance  vitt  a 
proviso  for  re-purchase,  i.  J30. 138. 

lien  in  'mortgage  ahoald  be  reciprocal, 
i.  t$6,  u. 

an  estoppel  pro  fanio,  ui6,flf,  n. 

ia  evidence  of  debt,  i.  f  15. 

not  if  fraud  suggested,  ib. 
Seeifaef^agV  Debi* 

mortgage.of  «<|ttity-  of  redemption,  i.  260,  n. 

mortgage  on  Jaith  of  disabling  stiitutes 
against,  popety,  not  afterwards  to  be  set 
aside,  ut65y  n« 

of  lien  of  jndgments  after  mortgage,  i.  SOT,  n. 
See  JudgmemtSy  Lien. 

tenant  for  life  and  remainder-man  mnit 
discharge  mortgage. in  proportion  to  tlieir 
intereats,  i^dit. 

distinotioB  in  compiitinff  value  of  life  during 
.the  UItt  of  tenant  for  life,  and  after  his 
death,  i.3l5. 
SeeCsneriMiea. 

mortgage  is  assignable,  I.  S44. 

assignee  on  oedemption  entitled  to  receive 
mole,  money,  doe,  though  he  purchased 
for  lets,  L344,5.  . 

but  if  assignee  be  heir  at  law,  executor, 
gnardian,  or  trtostee,  and  there  be  cre- 
ditors, it  Is  otherwise,  L  345. 

■oit.ia  between .  heir  at  law  and  younger 
children,  i.  Si7. 

bat  heir,  traslee,  or  executor,  having  other 
incmnbrances,  shall  hold  assignment 
against  creditorB  for  whole  sum  due,  ib. 

not  preiomed  satisfied,  in  less  tlian  twenty 
.years,  UA09,  o. 

not  within  the  statute  of  limitations,  ex- 
cept by  analogy,  i.  360.  ii«  115&. 

not  redeemable  Mter  twenty  years,  if  no  in- 
terest psnd  during  that  period,  i.  361. 395. 

bat  court  wiU  presume  interest  paid,  if  the 
contrary  do  not  appear,  ii.  1166. 

otherwise,  if  the  time  be  takea  up  in  con- 
tests respectwg  the  title,  1. 58«. 

or  the  mortgagee  submit  to    redemption, 
i.564. 
See  Account^  AcknowUtlgment^   Length 
€f  tme^  Siatmle  rfLmittUwnM, 

statute  of  frandalent  mortgages,  i.  406. 

voluntary  mortgages  notwitUn,  i..407. 

.irredeemable  iajnortgagor,  is  so  in  his  as- 
signee, ib. 


MORTGAOE-^eealiaaetf.) 

'^mortgages''  will  oass  all  testator^  iite« 

rest,  whether  in. (ce  or  for  years,  i.  4U. 
but  coupled  with  personal  tbingi^  will  ost 

pass  fee  by  devise,  i.  410,  n.  •  .', 
on  foreclosure,  considered  na  a  new  par- 
chase,  1.  498. 
contract  for  a  mortgage,  takes  place  of  soj 

provision  for  general  creditors,  i.  4S4,  b> 
void  by  antedating  it,  i.  435,  n. 
other  incumbrances  founded   on  legal  de- 
mands, paid  with  mortgages  as  tkieyoccsr 

in  point  of  time,   ai^  debts  by  bmI- 

gage  not  preferred^  i.  455.  457. 
exception,   if  fint  incombrancer  practics 

fraud  to  deceive    the    second,  L  417. 

459. 
as  by  denyiap^  his  incnmbraoce  on  inqsirj 

respecting  it,  i.  443. 
but  rea»on  of  inquiry. mnst  be  stated,  i.  446. 
and  law  is  the  same  as  to  payment  of  cqott- 

able  demands,  ib.  448. 
axceptioo,  if  one  party  has  asore  riglit  to 

call  for  legal  estate  than  the  other,  i.  448,9. 
bat  amopg  e<|nitaUe  incumbrancers,  he  that 

gets  tlie  legal  estate,  or  has^tbe  best  right 

to  it,  preferred,  i.  459. 
must    be   forfeited    to    alfovd    protection, 

i.  5SS. 
defective  mortgage,  aided  'm,  e^foity,  iriici, 

i.  530.    See  Difedive  Biorigmge* 
two  montlis  before  commission  of  henkrapt 

issued,  good,  i.  55S,  n. 
of  registration  of    mortgage,    ii.  618,  ■• 

619,  n. 
of  entering  satisfaction  thereon,  ii.  6f0,  o. 
certificate  does  not  pass  legal  estate,  ii)* 
e(|ait4ble  mortgages  should  be  registered, 
'  ii.  621,  n. 
out  of  \%hat  fund  mortgage  Is  to  be  dii- 

chafged,  ii.  774.  ^ 

devise  subject  to  a  mortgage,  not  a  ciisw 

exemption  of  personal  fund;  fsalrs,  if 

estate  be  charged  with,  or  devised  in 

trust  to  pay  mortgage,  ii.  8t6,  n. 
taken  in  by  tenant  in  tail,  how  considered, 

t  516-  ii.  950. 
iQortgege    for    money  woo  at  phiyy  vwo, 

ii.  998,  n. 
works  a  severance  of  joint?tenancy,  ii.  lOtS. 
equitable  mortgage  created  by  deposit  of 

deeds,  on  principle  of  an  agreeincat  ts 

be  speclfiddly  executed,  iL  I0ie9. 
See  Deponiy  E^iahU  M^rigtgi*      .. 
gift  of  mortgage  and  bond  distinguished,  u> 

10f9. 
gift  Merits  cMM  of  mortgage,  not  fnc' 

ticable,  ii.  1030. 
volnntafy  mortgage  void  agahsst  pni^^*^' 

but  good,  if  assigned  for  value,  ii*  10^ 

and  note, 
pleaded  by  defendant,  he  must  shew  ttnt 

mortgagor  was,  or  pretended  to  be,  teued 

in  fee,  iL,l046. 
devise  to  trustees  tilljmn  twenty -fit^,  ^^' 

gage  by  son  at  twenty-one,  void,  '•J|^ 

See  Cun^eUutunt,  Ckau  em  aettsn,  fra- 

cJUsfS,   helan^f  J9iMt'Un0mt,  £f  > 

Leasekoid,   Leg^^    PmUilUn,  ^ 

vmadgr,  Rentf  Revermn,  WHnt^ 


INDEX. 


m7 


MORTGAjOS  imB% 

not  •  chattel  withw  ft  Ht.  U  1. 40,  lu 
nerer  discharged  by  leofth  of  timci  ncrdyy 

no  general  rale  for  presamhig  mortgage 
debt  satisfied  alter  twenty  yeara  or  any 
other  period,  elapsing  .without  poTOient 
or  demand  of  principal  or  mteresty- 1.  393. 
ii.  1155. 

continued  by  mortgagor's  tender  of  money 
to  agent  of  mortgagee,  I.  369,  n. 

Bay  be  assigned  by  draft  of  the  money, 
1^' legatee  of  martgageOy  on  executor, 
ii.  1060. 

MORTGAGE  DEED, 

always  open  to  mortgagor's  inspection; 
eomira  as  to  title-deeds,  i.  335.  n. 

mortgagee  not  obliged  to  prodnce  deeds, 
even  after  decree  of  foreclosure  nist, 
but  must  give  copy  of  mortgage-deed  at 
mortgagor's  ezpeace,  ii.  635. 

9mitra  it  mortgagee  consent  to  a  sale,  ib. 

if  mortgagee  compellable  to  shew  his  mort- 
*  'gage-deeds  to  intended  purchaser,  i.  388, 
note. 

person  having  mortgage-deed  can  receive 
'  interest  only,  otherwise  if  he  have  bond, 
it.  939,  ii>  938,  n.    See&rte«a«r. 

lost,  re-conveyance  directed  with  indem- 
nity and  costs,  il.  995,  n. 

that  mortgagee  mav  keep  moftgage-deed 
after  payment  or  money,  untenable, 
ii.  996»  n» 

not  transftrrable  by  gift  at  law,  ii.  lOtO. 

nor  in  equity,  §emb*  ii.  1039. 
See  Destf . 

MORTGAGE  BY  DEMISE, 

of  mortgaji^s  by  demise  and  re-demise^  i«  8. 
mortgage  tor  years,  w  7,  8. 
advantage  of,  i.  8.  108,  n. 
disadvantage  of,  L  8,  9^  n« 

MORTGAGE  IN  FEE, 

subject  at  law  to  incumbrances  of  mort- 
gagee, i.  6*. 

Bot  a  totfil  revocation  of  vohmtary  settle- 
ment, i.  1 10. 

a  total  revocation  of  prior  wiU  at  law,  bnt 
In  equity  pro  tanto  only,  i.  110. 114,  n. 

a  diattel  in  eqtiity,  i.  tlS. 

devolves  on  executors,  i.  113,  n.  il.  66t.T. 

sfAject  to  customs  of  London,  i.  465,  n. 

devisable  by  will  attested  by  three  wit- 
nesses, 1.408. 

MORTGAGE  OF  ADVOWSON, 
SeOiitfoMPSSR,  Rccisry,  Titke$* 

MORTGAGE  OF  GOODS  AT  SEA,  U  t6. 
8^  BiU  of  Lndktg. 

MORTGAGE  OF  MANOR^  iU  1071. 

-MORTGAGE  MONEY, 

belongs  to  executor  or  administrator,  though 
mortgagee  in  poesession,  and  estnte  de- 
scends to  his-btiry  ii.  66f ,  3* 


MORTGAGE  MONEY-(tf«ali«Md.) 

paid  at  day,  may  be  paid  to  heir  or  exe« 
cntor,  ii.  663. 

tf  to  former,  be  will  be  trustee  for  Utter, 
lb.  a.  665* 

legatee  of  mortgage  mooeyeboaid' be  exe- 
cutor as  to  that  debt,  i.  421,  n.  , 

articled  to  be  laid  out  in  land,  considered 
as  land,  ii.  670,  1. 

lands  descended  liable  to  :pay  mortgage 
money  charged  on  devised  estate,  ii.  830,n« 

paid  in,  rule  as  to  apportiomnen^  iL  1043, 
and  note. 
See  Monef* 

MORTGAGE  WITH  TRUSTS  FOR  SALE, 

validity  of  this  mode  of  mortgaging  once 
doubted,  but  now  held  good,'].'  9  to  15,  n. 

foreclosure  tedious  process  compared  with 
advantage  under  mortgages  with  trusts 
for  sale^  U.  961,  n. 

foreclosure  may  be  obtaioed  under  mort- 
gage with  trusts  for  sale,  ib. 

must  be  strictly  executed,  i.  133|.4. 

trusts  and  powers  of  sale,  distinguished, 
L  11. 

they  are  nearly  the  same,  i.  s36. 

not  allowed,  after  filing  bill  for  foredofore, 
to  sell  on  motion,  ii.  961. 

mortgagee  need  not  apply  to  court  for  de- 
cree of  sale,  ii.  1153. 

but  if  he  does,  mortgagor's  ^executor  must 
be  party,  ii.  969,  n. 

whether  mortgagee  may  charge  for  execut- 
ing trusts  for  rale,  ii.  894,  n. 

MORTGAGE  OF  SHIP,  i.  t5.  iL  1073. 
See  Ship. 

MORTGAGEE,     . 

of  the  nature  of  his  estate  and  interest  in 

land  mortgaged,  i.  171. 427,  9. 
fefetence  to  compound  nature  of  estates  of 

mortgagor  and  mortgagee,  iL  1035,  n. 
he  has  the  legal  estate^  L  156,  n. 
may  assnme  possession  whenever  he  pleases, 

iL  1152. 
not  a  trustee  for  mortgagor,  ii.  llM. 
a  mere  indifferent  stake-holder  at  to  the 

equity  of  redemption,  ib. 
his  wife  dowvUe  at  law,  L  7. 
osnfrw  in  equity,  ib.  n. 
mortgagee^  husband  not  cnrtesenble  at  law, 
ib. 
what  if  mortgagee  die^^nllionlliaifv  i«  15,  n* 

See£sdb«a(. 
advancing   money  withont    enatioii,  mast 

tako  conseqaenoes,  L  t9,  n.  S04. 
permitting   mortgagor  to  relaia  deeds,  • 

fraud,  1.  5f . 
rule  as  to  postponing  mortgagee  for  want  of 

deeds,-  i.  53,  St  n. 
must  account  for  leaving  deeds. with  mort- 

nnder  a  power  cannot  reqaire  a  sale,  i«  61,  n. 

Ii.  1050. 
nnder  a  power,  not  reKeved  If  power  not 

recited  or  taken  notice  of,  i.  7S. 
concerting  with  -execnlor    in  -InHNlnlent 

transaction!  liable  to  IvUfitae,  L  tot,  s. 
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MORTGAGEE— (eoiKtmiMl.) 

case  where  he  was  allowed  resenratioo  for 
tronble,  ii.  894. 

mortgagee's  secaritv,  when  void  for  nsnry, 
so  as  to  extingabh  debt,  ii.  896,  n. 

and  his  assigns,  cannot,  without  mortgagor, 
add  to  what  is  dne,  settle  account,  or 
turn  interest  into  principal,  ii.  907. 

money  disbursed  by  mortgagee  bears  inte- 
rest as  original  sum,  ii.  9S1,  n. 

ma^  require  money  to  be  paid  immediately, 
ii.  9S4,  n. 

requiring  payment  of  money  must  be  ready 
with  deeds  at  time  and  place  appointed, 
ib. 

allowed  a  week  at  least  to  penise  draft  as- 
signment of  mortgage,  ii.  941. 

what  if  mortgagee  has  settled  money  on 
family  trusts,  ii.  955,  n. 

mortgagor  must  give  mortgagee  six  months 
iiotice  of  his  intention  to  pay  in  money, 

II.  V^v. 

not  compellable  to  take  it  then,  ib.n. 
if  he  refuse  money  on  tender,  he  wiil  lose 
bis  interest  from  that  time,  iL  935. 
See  Tender, 
going  abroad,  should  appoint  person  to  re- 
ceive money  if  tendered  in  time,  ii.  959,  n. 
must  be  party  to  bill  for  redemption,  al- 
though he  has  assigned  his  mortgage,  ii.95d. 
emUru  now,  ib.  n. 

expences  of  mortgagee  in  defending  himself 
against  mortgagor's  endeavour  to  over- 
throw his  security,  allowed,  ii.  956. 
may  take  advantage  of  recital  or  book  of 
accounts,  to  shew  what  is  really  due, 
ii.  960. 
may  foreclose,  if  estate  be  in  possession,  or 

pray  sale  if  it  be  in  reversion,  ii.  961,  t. 
having  assigned,  not  necessary  party  to  bill 

of  foreclosure  by  assignee,  ii.  965,  n. 
mortgagee's  heir  obtains  decree  of  foreclo- 
i      sure,  this  binding  on  mortgagee's  execu- 
tor, though  latter  no  party,  ii.  970. 
but  heir  in  tliis  case,  though  a  trustee  for 
executor,  may  take  land  himself  on  pay- 
ing money,  ib. 
heir  necessary  party  to  foreclosure  by  his 

executor,  ib.  u. 
mortgagee's  title  cannot  be  investigated  or 
amended    on    decree    of  foreclosure,  ii. 
965. 
marriage,  a  voluntary  act,  which  should  not 

prejudice  morti^agee,  ii.  987. 
entitled  to  full  not  taxed  costs,  ti.  995,  n. 
but  he  may  be  deprived  of  them  by  oppres- 
sion and  delay,  ib. 
See  Costs, 
may  foreclose    and    proceed    on  bond  or 
collateral  security  for  deficiency,  ii.  1001, 
100«. 
restrained  from  proceeding  on  bond  after 
foreclosure,    under     circumstances,     ii. 
1002,  n. 
'  selling  after  foreclosure,  can  make  good  title 

to  purchaser,  ii.  1006. 
what  course  mortgagee  should  follow  when 
he  conceives  estate  to  be  of  less  value 
than  debt,  ib.  o. 


MORTGAGEE-(fiMli«tfd.).     . 

if  personal  fund  deficient  In  pajrva^nt,  md 
mortgagor  dead,  mortgagee  mmy  pray  a 
sale,  ii.  1014. 

in  what  instances  he  may  pray  aak^  ii. 
1016,  n. 

not  compellable  to  consent  to  sale,  1,338,8. 

must  bear  expence  of  completing  tide  after 
foreclosure,  ii.  10f2,  n. 

or  his  assignee,  may  assign  witbovt  ealeriag 
on  land,  ii.  1034, 5. 

if  mortipgee  of  copyhold  compilable  ta 
come  m  and  be  admitted  ?  il.  1070. 

surrendering  copyholds  to  use  of  his  wiH, 
no  evidence  that  he  considered  It  irre- 
deemable, ii.  1071. 

not  obliged  to  provide  ship  with  necesaaiies 
before  possession,  bat  he  must  repair, 
i.  183,n. 

of  ship,  not  entitled  to  profits  till  in  posses- 
sion, but  liable  for  stores  from  time  of 
registry,  ii.  1075. 

if  allowed  to  prove  in  bankruptcy  for  defi- 
ciency before  sale,  IL  1081. 

cannot  retract  election  to  prove,  ii.  108S. 

when  requisite  for  him  to  apply  to  eoart  lo 
bid  at  sale,  i.  194.  li.  108f . 

having  tK>nd  may  prove  and  fix  deficiency 
to  vote  for  assignees,  {sed  qu.)  IL  1083. 

proving  debt  in  bankruptcy  not  boniid  ta 
give  up  ioint  security,  ib. 

may  petition  to  stay  certificate  in  bank- 
ruptcy, iL  1084. 

no  bill  can  be  filed  against  a  mortgagee, 
except  to  redeem  him,  ii.  963,  n. 

what  kind  of  title  a  mortgagee  reqoircty 
ii.  1090  e, 

as  to  growing  crops  when  mortgagee  takes 
possession,  i.  16f ,  3,  n. 
See  Account,  Aitommemt,  l>iasets>a,  Ejw* 
eutor,  Heir^  IxmiSy  Lease,  Firai^  Se- 
cond, Third,  Fonrik,  and  Fifth  Mmi- 
gagees,  Marlgaget  m  Poseeasiem. 

MORTGAGEE  IN  POSSESSION, 

cannot  lease  except  in  case  of  neoeaaltyy 

L  188. 
nor  can   he  bar  mortgagor  by  fiae,  noa- 

claim,  or  recovery,  i.  2 IS. 
may  gain  a  parish  settlement,  ib. 
and  sit  in  parliament  if  he  has  been  in  pos- 
session seven  years,  L  S13. 
not  obliged  to  lay  out  money  except  lo 

keep  estate  in  necessary  repair,  for  whddi 

he  will  be  allowed  In  account,  iL  9SO. 
mortgaeee  out  of  possession  has  nothing  ta 

do  with  management  of  estate,  ii.  646. 
omitting  to  take  possession,  no  impntatioa 

of  irand  or  negligence,  ib. 
in   nature   of  a   bailiff  to  mortgagor,    iL 

946,  n.  (cc). 
no  right  to  rents  tilt  in  possession,  IL  946. 
must  account,  notwithstanding  agreeaaent 

for  retaining  profits  against  interest,  iL 

946,7. 
See  Account,  Arrear,  Interest, 
not  allowed  anything  for  managing  estate, 

iu  948. 
unless  he  employ  a  skilfal  bailiff,  ib. 


INDEX. 


1281 


MOttTOAOEE  IN    POaSESSION  —  (ecwli. 
mietf*) 

nor  will  an  agreement  for  such  an  allowance 
alter  the  case,  ii.  948. 

except  when,  ii.  894. 

assigning  over  mortgaged  premises  to  an 
JiMolvent  pe^oo  mnst  accoOnt  for  ensning 
profits,  ii.  94Sj  9. 

so  generally,  if  he  assign  without  mort- 
sagor's  consent,  he  will  be  answerable  for 
future  rents,  ii.  948. 

accoontable  for  what  he  has  reeei? ed  only, 
bat  answerable  for  fraud  and  wilful  ne- 
glect, ii.  949,  50. 

charged  according  to  mortgagor's  proof  of 
rent,  ii.  949. 

and  with  what  he  might  hate  received  as 
against  other  incumbrancers,  provided  he 
have  notice  of  their  chdms,  li.  9St»  949. 
951. 

not  entangled  with  minnte  inquiries,  whe- 
ther other  persons  would  have  given  more 
than  his  tenants,  ii.  950,  n. 

not  allowed  in  account  for  speculation  and 
adventure,  ib. 

refusing  to  enter,  charged  with  profits, 
when,  ii.  95 1. 

not  allowed  to  use  his  security  to  prejudice 
of  other  creditors,  ib. 

BMrtgagor  may  try  errors  in  acaount  with 
mortgagee,  notwithstanding  bis  settle- 
ment of  account  with  assignee  of  mort- 
gage, ii.  954.    See  Aeeouni, 

of  lease,  which  contains  condition  of  re- 
entry on  notf-payment  of  rent,  should 
take  immediate  possession,  ii.  1086. 

[should  keep  precise  accounts,  and  always 
have  them  ready  for  inspection,  f  Jac.  & 
Walk.  558.] 

may  be  deprived  of  that  possession  by  gross 
mismanagement,  i.  t90.  n. 

may  retain  possession  till  nis  money  be  paid, 
LdSSyn. 

as  to  payment  of  interest  on  balances  of 
rent,  ii.  959,  n. 

must  pay  interest  on  balances  after  notice 
of  subsequent  claims,  ii^  948,  n. 

is  bound  to  manage  estate  as  a  provident 
owner,  ii.  949,  n. 

as  to  assessing  occupation  rent  on  him,  ii.  957. 

MORTGAGOR, 

who  may  be,  1.  58,  9. 
liow  interested  in  estate  mortgaged,  i.  155. 
is  the- real  owner  in  equity,  i.  166.  429,  n. 
but  a  perfect  stranger  at  law,  i.  $59,  n. 
reference  to   compound  nature  of  estates 

of  mortgagor  and  mortgagee,  ii.  1035. 
relation  between  them  viewed,  ii.  1154. 
'      their    respective    tenancies    explained,    ii. 

1035,  n. 
their  interesU  distinct,  and  that  distinction 

familiar  to  courts  of  eqnity,  ii.  954,  n. 
but  their  tenancy  unknown  at  law,  i.  156,  n. 
of  mortgaaor's  interest  till  default,  i.  155. 

205.  ii.  1036. 
at  law  he  is  a  tenant  at  will   till  default, 

i.  155,  6. 
not  entitled  tOismbiements,  i.  156. 
nor  can  he  underlet,  ib. 


MORTGAGOR— (coafiniMd.') 

not  entitled  to  notice  to  quit,  iL  156. 

present  view  of  his  interest  till  default, 
i.  157,  n. 

his  interest  at  law  and  in  eqnity,  ib. 

a  disseisor  at  election,  i.  157. 

contra  now,  semb. ;  but  his  tenant  a  tree- 
passer,  lb.  n. 

said  to  be  mortgagee's  servant,  i.  158,  n.  (dd)> 
•  cannot  disseise  mortgagee,  i.  158,  n. 

a  disseisor,  and  his  tenant  a  wrong-doer  at 
election,  i.  161. 

is  neither  tenant  at  will,  tenant  by  suffer- 
ance, receiver,  nor  agent,  but  mortgagor, 
a  character  distinct  from  all,  i.  156,  n. 

under  agreement  that  mortgagor  shall  en- 
joy till  default,  he  may  be  considered  as 
receiving  rents  to  pay  the  interest,  i.  160. 

his  possession  adverse  to  every  other  person 
than  mortgagee,  ii.  1154. 

not  accountable  to  mortgagee  for  past  rents, 
i.  177,  n.  ii.  946,  n. 

not  even  where  security  was  of  expired  life 
estate,  ii.  946. 

nor  for  possession  till  defanlt,  but  trustees 
to  raise  portions  out  of  profits  must  ac- 
coimt  for  rents  received  by  him  during 
that  period,  i.  71, 2. 163. 

tenant  at  sufferance  to  assignee  of  mort- 
gagee, i.  163. 

not  liable  to  pay  mortgagee  any  rent,  U 
174,  Hi 

not  answerable  for  his  losses,  i.  177. 

bound  by  his  own  lease,  i.  163. 

and  mortgagee  too  if  he  acknowledge  it,  ib. 

as  by  acceptance  of  rent,  ib.  n. 

Is  not  a  receiver,  i.  156,  n. 

observations  on  his  relative  situation  with 
the  morteagee,  i.  156,  7,  n. 

Messrs.  M^rley  and  Coote's  view  of  tills 
situation,  i.  157,  8,  n. 

of  leases  by,  i.  159,  n. 

is  the  real  owner  in  eqnity  and  mortgagee 
a  mere  incumbrancer,  ib. 

will  be  enjoined  from  committing  waste, 
1. 165. 

tenant  in  tail  mortgagor,  by  suffering  reco- 
very, lets  in  all  precedent  incnmbrances, 
ib. 

in  possession,  cannot  bar  mortgagee  by  fine 
and  non-claim,  ibj  ii.  1036. 

gains  a  settlement,  when,  i.  166. 

cannot  dispute  title  of  mortgagee,  ib. 

cannot  set  up  prior  lease  or  any  otiier  title 
against  mortgagee  in  ejectment,  i.  166,  n. 

494,  n. 

bat  though  mortgagor  may  not  set  up  term 
against  mortgagee,   his  assignee  may,  i. 

495,  n. 

on  payment  of  princ'^al,  interest,  and  costs, 
mortgagor  may  stay  proceedings  in  eject- 
ment or  foreclosure,  i.  168. 

in  possession,  may  vote  at  election  for  mem- 
bers of  parliament,  i.  i70. 

Iiut  not  allowed  to  rote  if  eqnity  of  re- 
demption not  worth  forty  shillings,  ib.  n. 

may  maintain  action  on  covenants  m  lease 
by  him  and  his  mortgagee,  which  cove- 
nants are  entered  into  with  him  only, 
•  i.  187. 
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acquiring  goo4  tiU«  allter  mortgage,  mort- 
gagee entitled  to  benofit  of  it,  i.  190, 
when  mortgagor  liable  to   see  hit  money 

applied,  1. 114. 
what   if  mortgagor    die  withoat  M  heir, 

i.  €^  B. 
need  not  be  in  pouesgioB  or  execnte  deed 
on  land,  in  offdair  to  awiign  equity  of  re- 
demption, i.  256. 
and  all  olaipiing  undtr   bim  may  redeem, 

i.  261. 
may  bind  bimiBlf  gild  bis  helm  in  e^ity, 

i.  S7l,a. 
answerable    for   recelvor's   erobecslements, 
except  in  cases  of  ftand  and  wilful  de- 
fault, i.  304,  n« 
,     penni  tted  to  red«>imi  after  a  rekaso  of  equity 
of  redemption,  it  appearing  to  be  made 
on  a  secret  trust  for  his  beMfit,  t.  310. 
^mortgagor's  title  to  legal  estate  does  not 
accrue  till  payment  or  tender  of  money, 
i.  33p,  n. 
if  mortgagor  will  not  nndertake  to  redeem, 
he  cannot  Cry  vslidity  of  mortgage,  i.  336. 
and  in  fttemntiag  to  overthrow  mortgage 
must  pay  til  mortgagees'  expences  in  de- 
fendiii)^  it,  ib. 
oven  costs  in  suing  out  administration  in  spi- 
ritual court,  ib. 
^fometimes  admitted  to  redeem   before  day 
appointed  for  payment,   but   mortgagee 
cannot  foreclose  before  that  time,  i.  337. 
or  his  heir  must  redeem  aU  estate   mort- 
gaged, or  none,  i.  338,  9* 
bow  mortgagor  aifectcd  by  assignment  of 

mortgage,  i,  344. 
sent  to  a  court  of  law  if  his  case  inequit- 
able, 1.  336,  n. 
possession  for  twenty  years  b  what  ground 
to  presume  mortgage  abandoned,  i.  394. 
having  assigned  bis  whole  equity,  need  not 

be  party  to  bill  to  redeem,  i»  405,  n. 
bound  to  give  second  mortgagee  notice  of 

first  mortgage,  i.  406. 
retaining  deeds  no  postponement  of  Incnm- 

brancer,  i.  472,  n, 
mnKt  pay  money  though  estata  be  deficient, 

ii.  774. 
may  recover  surplus  beyond  legal  rale  of 

interest,  ii.  Q96,  n. 
may  prove  usurious  taking,  ii.  943>  n. 
mortKagorli  oath  that  lib  money  was  always 

ready,  enough  to  stop  intereat«  ii.  935. 

may  acquiesce  in  assignee's  account,  yet  try 

questious  of  error  with  mortgagee,  ii.  954. 

necessary  party  to  bill  of  foreclosure,  ii.  963. 

heir,  and  executor  of,  necessary  parties  to 

foreclosure  of  a  mortgage  of  fVeehold  and 

leasehold  estates,  ii.  969,  d. 

on  forecloKuie,  mortgagor  decreed  to  make 

the  best  title  he  can,  U.  966,  n.  909^ 
testimuuy  of  mortgagor  alone,  unsupported 
and  opposed,  too  weak  whereon  t»  found 
deoree,  ii,  1058. 
pays  money*  but  receives  it  agai%«^mort- 

gage  dlscn^rged,  ii*  1048,  n. 
of  recovery  of  possession  from,  i  176^  n. 
See  EquUy  (/  fie4e9^W9,  Kape^ttor^  Fore- 


MOBTM AfV  ACT, 

devise  of  money  due  on  mortgage  to  thmitff 

▼oidwitliln,  i.  139, 40. 
what  dispositions  are  within  tUsttet,Ll41,B. 
parochial  and  paving  b^ds  are  wtllifii  it, 

ib. 
baqoait  of  ratldne,   conslttiiig  fin   part  of 

money  on  mortgage,  bad,  lb.  14S^  a. 
money  on  moitgage  bequeathed  to  charity 

devohnss  to  testator's  iie«t  of  kin,  i.  141. 
bequest  to  charity  of  money  to  be  produced 

by  salo  or  i«M-tgate,««^f  money  to  pay 

ov  a  mortgage,*-or  of  vmney  on  dmhI- 

gage  of  rates,  tolla,  or  canal  shwrei,  void, 

1. 14f ,  vtBdicated,  t.  14S,  n. 
assignment  of  mortgage,  void  nnder  nsort- 

mahi  act,  cannot  be  set  np  wftfi  fefcf^nco 

to  wtll  after  devislirg  it,  i.  141. 

MOTION, 

receiver  appointed  by,  U  <94. 

provided  it  be  in  a  cause,  i.  t95,  n. 

at  what  time  it  ma^  be  made,  ib. 

notice  of  motion  for  receiver  moat  always 

be  given,  i.  (96,  n. 
mortgagee  has  nothing  to  do  with  motioa 

for  receiver,  if  his  legal  title  not  endaik- 

gered^  i.  t99,  n. 
to  dismiss  bill,  may  be  made  after  tliree 

terms,  i.  379,  n. 
to  dismiss  blU  to  redeem»  o  motion  of  coorae, 

ii.  968. 
mortgagee  with  trusts  for  sale,  filing  bill 

to  foreclose,  will  not  on  motioQ  1m  di- 
rected to  sell,  ii*  961* 

MOVEABLES, 

includes,  what,  i.  40,  n. 


N. 


NATIONAL  CALAMITY, 

interest  reduced  in  times  of,  ii.  944,  b. 

NAVIGATION  SHARES— (see  CmuL) 

NECESSARIES, 

how  f^r  mortgage  of  ship  liable  for  neccs- 
sariea,  ii.  I076t 

NEOLIOENCE, 

in  pnrchaser  w  mortgagee  without  firaad, 
sufficient  to  set  aside  mortgage  or  pnr- 
chase,  i.  lOf,  n.  103,  n.^ 

Ignorance  of  rights  arising  from  negligence, 
unavailable,  1.  44f . 

person  making  false  representation  througk 
mistake,  wh«re  he  might  have  known  the 
trnth,  deprived  of  hts  priority,  i.  443^ 

gross  negligence  most  be  proved  to  post- 
pone ineumbnmcer  for  not  obtaining  deeds, 
L  474,  B. 
See  MiMrqireBentatiim* 

NEGOTIABLE  COLLATERAL  SECURITY, 
its  use,  ii.  908,  n* 

whether  rule  as  to  accowit  applies  wbert 
there  is?  it.  908. 


NEW  RIVER  SHAKES, 
mortgageable,  ii.705« 
by  fino  or  ctCDtary^  lb«  n. 
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NEWSPAPER, 

chaa^B  et*  pinopri«iHi  McertaiMd  by  refer- 

Mloe  to  stamp  ofioe,  i.  41,  d« 
mortgage  of  interest  io,  aod  no  notice  to 
stamp  ofii^se,  a  l^-and,  iK 

NEWS-WALK 

is  assets,  i.  4f,  n. 

a  chattel,  witliin  21  Jac.  i.  ifau 

NEXft  FRIEND, 

of  infant  may  be  rfceiv«r,  i.  S96,  n. 

If  EXT  OF  KIN, 

takfs  mortgage  devised  to  charity,  1. 14«,  n. 
iK'hether  husbaiMl  is  to  wife  ?  il.  749,  n. 
admiAMt^ator,  a  trastee  for,  ii.  735,  n. 
persom^  estate  mast  discharge  mortgage, 

tkeiigtt  it  be  giveti  to  next  of  kin,  ii.  783. 
what  would   be-  an  exoneration  in  favor  of 

ftpatee.  Will  not  be  so  in  favor  of  next 

of  kin,  supposing  tegaey  Ispsed,  iL  B98.  n. 

8!e4,  n.  Ball  n. 

NON-CLAIM, 

mortgagee  barrabTe  by  mortgagor'!}  fine  and 

feoffment,  provided  tfb  interest  be  paid 

for  five  years,  ii.  1036. 
tbis  doctrine  qnestiooed,  i.  i65.  ii.  1036. 
mortgagee  cannot  bac  mortgagor  by  non- 

rlaim,  i.  t*t«. 
destroyed  by  fraud,  i.'S34,  n. 
on  fine,  begins  from  time  of  tender  or  pay- 
ment of  rodney,  i.S35,  n. 
of  barring  otit.'itanding  term  by  fine  and 

non^riaim,,  i.  487,  n. 
on  tine  by  purciiastH-,  with  notice  of  trnst, 

will  not  bar  cestui  que  ihui  ;  secu^  ilf  no 

notice,,  i.  did. 
no  bar  of  trust  in  favor  of  connsee  with 

notice,  ii.  635,  n. 
OD  tine  by  trustee,,  will  not'  bar  eetiui  que 

ijnuty  i.  536,  n. 
having  begun  to  rnn,  Second  marriage  no 

impediment,  ii.  673^  n. 
See  Fint. 

IfON^POSSESSION, 

mortgagor's  non-possessfon  does  not'  affect 
second  mortgagee,  without  notice,  i.  5^8. 

NOTE  OP  HAND, 

at  collateral  secnrit^  may  be  barred  by 
statute  of  liinitationa  and  mortgage  nn- 
affeoicd,  i.  S9S,  n. 

person  lending  money  on  notes  pnvdiasUig 
first  mortgage,  preferred  to  second,!  i.  btt, 

beoanse  drawer  of  notes  agreed  to  secure 
money  on  mortgage,  ib. 

be<|«eat  of  moiief  doe  on  note,  specific, 
ii.  812,  n. 

ntllky  of  note  of  hand  acnompanying  mort- 
gage, is.  908,  a. 
8oc  Bhmk  Noie^  TendBf. 

KOTICE 

of  transfer  of  mortgage  should  be  given  to 

mortgagor,  i,  153,  n, 
mortgagee  may  require  six  calendar  months 

notice  of  paymenl  of  bis  money,  or  six 

months  interest  In  advance,  ii:  954,  n. 
t6  husband,  of  his  Intended  wife's  settfement 

before  marriage,  necenary,  if.  706,  n.        | 


NOTICE--(c(Mi<tnM«d.) 

if  notice  of  sale  requisite  after  fiMredosare, 
ii.  1006,  n. 

is  an  equitable  dootriney  i.  f77« 

is  of  two  kinds,  ii.  56t. 

actual  or  eonstnictlve,  ib. 

no.  dtierence  between,  Ii.  5&1,  n*  585,  n. 
6«8,  n. 

aetHal  is,  when  a  man  is  party  to  a  deed,  or 
has  notice  thereof  served  on  him,-  ii.  561. 
56S,  n.* 

no  notice  from  vague  report,  K.  56K 

presumptive  notice  defined,  ii.  d63. 

mnst  be  Ibanded  ofe  something  sirtietantlaly 
iL56i. 

presnmed  in  steward  of  manor,  of  wllat  is 
entered  on  court  noUs  in  his  tinse,  ii.  56t,  3* 

except  mertgage  be  emered  in  wrong  book, 
ii.  563^  n. 

of  deed,  notice  of  its  contnnts,  ib.  n, 

of  deed  leading  to  a  laet,  notice  of  tliat  fiict; 
ii.  565,  n.  573,  n. 

purchaaer  pnesnmed  to  have  notice  of  all 
faets  contained  in  deeds  necessary  to  title, 
ii.  .563,  n. 

bat  notice  of  a  person's  interest  not  pre- 
sumed, from  luiow ledge  thsii  he  has  deeds, 
ii.  .562,  n. 

of  notice  by  exception  in.  deed,  it.  563,  n. 

that  power  is  exceeded,  bidding  if  assented 
to^  ib.  n.  < 

tliat  estate  is  in  lease^  notice  of  eoatents  of 
leases,  ib. 

of  deedv.  neHcn  o6  non-performanoa  of  co- 
venant contained  in  it;>  ii.  564,  *. 

of  deed,  not.  notice  of  itvfrandnient  intent^ 
ib.   * 

oi  notice  from  tmota  oi  srttendant  temiy  ib* 

of  notice  through  letters  patent,  il.^64« 

to  siibsrqaent  puKdMaer%.  ii.  565i 

wliethor  notice  of  articles  necice  of  their 
construction  in  equity,  iL  5G6,  n. 

of  settlement,,  nofice  of  clear  equity  tliere- 
QB^  ii.  567,  n. 

an  extreme  oase  on  this  nile,  ib.  ' 

of  will,  notice  of  its  contents  and  censtmc- 
tion  of  law  thereon,  arg**,  ii.  566. 

purrliaser  net  affected  with  notiomd  notice, 
$4mB.  ii;  567. 

title  derived  through  will,  implied  notice  of 
legacies  g^ven  by  it,  iL  564. 

of  old  will,  not  notice  of  dormant  trust  con- 
tained tlierein,  ii.  565. 

purchaser  not  affected  with  notion  of  will, 
when  he  buys  of  execntof,  ii.  568«  n.* 

of  nottico  from  executor's  assignment  of 
term,  to  satisty  his  own  debt,  ii.  569. 

that  debts  are  nnpaid,  will  affect  purchaser, 
ihk  n. 

of  tenant's  possession,  is  notice  of  his  in- 
terest, ii.  576,  04 

of  tenancy,  not  notice  of  lessor's  title,  IL 
577,  n. 

inferred  from  legal  estata  and  deeds  out- 
standing, ii.  578,  n.  ^ 

moctgagee  with^  in  same  sitaatioa  as  mort- 
gagor, ib. 

purchaser  without  notice  not  affected  by 
vendor's  ■oaposaesmoa^  i,  5^%.  ii.  576,  a. 
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UOTICE— (eim<t«ii«cf.) 

of  constructive  notice  under  new  banknipt 
act,  ii.  596,  n.  1085  (f. 

none  from  covemint  tliat  minor  shall  exe- 
cute when  of  age,  ii.578,  9,  n. 

presumed,  from  words  in  a  deed,  implying 
existence  of  prior  mortgage  or  incum- 
brance^ ii.  573. 

Implied  from  inadequacy  of  consideration, 
II.  573.  578. 

concurrence  of  parties  in  deed,  notice  of 
instruments  under  which  they  claim,  ii. 
574,  n. 

of  a  judgment,  is  notice  of  the  existing  in- 
csmbraoce,  whatever  it  be,  ii.  575,  n. 

to  tenant  for  life,  not  notice  to  those  in  re- 
mainder, ii.  575,  6. 

of  recitals  in  surrender,  inferred  from  its 
recital  in  new  lease,  ii.  575,  n. 

of  old  will,  inferred  from  lease  which  re- 
cited surrender  wherein  will  was  recited, 
ii.  575. 

a  recital  by  wliich  title  is  deduced  from 
▼endor,  not  notice  that  purchase-money 
is  unpaid,  ii.  580. 

bnC  a  deed  recited  by  dale  and  parties  is 
notice  of  trust  contained  therein,  ii.  6Sf . 
633. 

of  trust,  destroys  creditor's  preference, 
ii.  57t. 

not  presumed,  where  deed  for  securing  a 

£nor  incnmbrance  was  only  proved  to  be 
I  hands  of  a  family,  and  the  settlement 
fl»de  npon  them  was  by  an  apparent 
owner,  it.  576. 

whatever  puts  a  party  on  ini|airyy  b  good 
notice  in  equity,  ii.  576,  7. 

in  a  collateral  transaction,  no  effect,  ii. 
579,  D. 

must  be  same  in  same  transaction,  ii.  586,  n. 

of  the  distance  of  time  between  the  trans- 
actions, ib. 

not  Inferred  from  a  ftct,  after  which  it  is 
not  necessary  to  inquire,  ii.  579,  n. 

whether  a  party  has  notice  a  question  for 
«  jury,  ib. 

possessor  of  paper  ^ving  notice  must  say 
when  he  came  by  it,  ii.  580. 

no  notice  of  deed  bverloolced,  li.  581. 
n.  (rf). 

no  notice  of  old  deeds  in  a  box,  ii.  572,  n. 

may  be  repelled  by  shewing  that  party  was 
misinformed  as  to  effect  of  deed,  11. 
5Q0, 

docket,  neither  expressed  nor  implied,  no- 
tice, i.  276,  n.  307,  n.  ii.  596, 7. 

Stat  of  William  and  Mary,  did  not  make 
docket  notice,  t  276,  n.  ?78,  n. 

actual  notice  of  undocketed  judgment 
binding  in  equity,  ib. 

notice  of  undocketed  judgment,  no  effect 
at  law,  i.  514.  S78,  n. 

express  notice  of  judgment  how  to  be  un- 
derstood, ii.  597. 

express  notice  of  judgment  seems  not  to 
affect  pni'cliaser  of  lands  held  in  trust 
for  vendor,  if  they  sold  before  execution 
iiwarded,  ii.  607.  609. 

this  doctrine  doubted,  ii.  608,  n. 


NOTICE— («Mi<liiiied.) 

judgment  creditor  should  give  prior 

gagee  notice  to  prevent  »rtfaer 

li.  622. 
so  should  second  mortpigee,  iL  623. 
$ed  qiuere,  effect  of  this,  i.  541,  n. 
if  mortgagee  join  mortgagor  in  a  sale  aHer 

notice  of  a  subsequent  mortgage,  nsoney 

received  by  either  liable  to  mor^ager's 

demand,  ii.  653. 
second  mortgagee  should  give  first  aoit- 

gagee  notice  of  his  incumbrance  Co  clinige' 

him  with  surplus  rents,  and  prerent  a 

foreclosure,  ii.  954,  n.  989. 
explained  as  to  bill  of  lading,  L  30,  n* 
and  registration,  compared,  i.  47. 
no  notice  from  registration,  ii.  618,  19,  9t^  n. 

623,  n.  628,  n.  629,  n. 
of  unregistered  mortgage,  binding,  iL  624. 
but  notice  in  this  case  must  be  actnal,  not 

constructive,  aemb.  ib.  n.  - 
difference  between  actual  notice  and  ope- 
ration of  registry  act,  ii-  630,  n. 
of  undocketed   judgment  or  unregistered 

deed,  not  binding  at  law  the  same  aa  In 

equity,  ii.  1097. 
of  judgment  immaterial  at  law,  i.  279,  n. 
inquiry,  to   affect  mortgagee  with  notice, 

refused,  ii.  631,  n.  649. 
suspicion  of  notice  not  binding,  ii.  626,  &  n. 
proveable  bv  parol,  ii.  626,  n. 
before  foreclosure,  binding,  i.  297, 8. 306,  a. 
prior  legal   estate   affords    no    protection 

where  there  is  notice,  i.  436. 
what  notice  a  clerk  has  by  engrossing  deed, 

i.  439,  n. 
notice  at  time  of  procuring  assignment  of 

legal  estate  no  effect,  L  274,  n.  450.  628, 

St  n.  534,  n. 
mortgagee  lending  money  without  notice, 

and  acquiring  legal  estate  with  notice, 

preferred,  i.  452. 
tacking  not  affected  by  notice  when,  L  352, 

n.  529,  n.    See  Tacking. 
general  roles  as  to  notice  with  respect  to 

tacking  and  priority,  i.  559,  n. 
at  time  money  advanced,  takes  away  bene- 
fit of  legal  estate  or  best  right  to  call  for 

it,  i.  450,  n.  456,  n. 
person   coming  in  with  notice,  comes  m 

fraudulently,  i.  453,  n. 
person  lending  money  after  notice,  throws 

away  his  money  voluntarily,  and  of  his 

own  free  will,  i.  528,  534,  n. 
purchase  with  notice  set  aside,  li.  585,  n. 
express  notice  avoided  by  taking  in  prior 

satisfied,  and  unassigned  term,  acaiL  iL 

613,  615. 
this  doctrine  questioned,  ii.  615,  n.  616,  a. 
nothing  can    destroy  efiect  of  actnal  or 

implied  notice,  ii.  608,  n.  617,  n. 
makes  legal  mortgagee  take  snbseqneatly 

to  former  equitable  mortgagee,  ii.  J 059. 
mortgagee  taking  title,  with  notice  of  a 

defect,   bound  to  deliver  up  ^  deeds   to 

person  making  good  his  claim,  i.  204,  a- 
second  mortgagee  having  notice   of  first 

mortgage,  not  allowed  to  use  term  to  hii 

prejudice,  i.  470, 
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NOTICE-(MiffM«fif.) 

Momi  mortgagee  without  notice,  not  afToct- 
ed  by  mortgagor's  non-possesaioo,  i.  528* 
ii.  578. 

BMitgagee  parcliasiog  equity  of  redemption, 
cannot  set  op  bis  own  mortgage  against 
incumbrances  of  which  be  has  notice, 
i«  5ol,  n» 

renders  equity  unequal,  i.  590,  n. 

person  ulLing  with  notice  of  a  tmst,  be- 
comes himself  a  trustee,  i.  535*  6«  n« 
SeeTnut.  * 

to  prior  mortgagee  of  sul>seqaent  incnm- 
branc«,  will  not  prevent  his  assigning  to 
third  mortgagee,  semb,  i.  541,  n. 

of  an  act  of  Itankmptcy,  will  not  |>e  pre- 
sumed against  a  purchaser,  ii.  590. 

neither  act  nor  commission  of  bankrupt  in 
itself  notice,  i.  552,  n. 

of  notice  by  U$  pendeiu  and  decree,  L  547 
^  to  551. 

Ua  penden$^  presumptive  notice,  i.  ^%^  n. 

no  notice  by  collusive  suit,  i.  543,  n. 

nor  where  suit  respects  money  secured  on 
estate  and  not  estate  itself,  i.  544. 

notice  l>y  bill  to  perpetuate  testimony,  i. 
545. 

being  present  at  hearmg,  good  notice,  ii. 
617,  n. 

no  notice  by  decree,  i.  550.  ii.  616, 17. 

binding,  if  given  before  execution  of  deed 
or  payment  of  money,  L  537,  n. 

must  faie  denied  in  plea,  although  not 
charged  by  bill,  L  558,  3. 

denial  of  notice  at  time  of  purchase  only,- 
not  enough,  when,  i.  536. 

raajr  be  denied  by  plea  or  answer,  i..553. 
ii.654^  n. 

mntt.be  positively  not  evasively  denied. 
1. 553. 

in  general  notice  is  not  reonired  to  be  de- 
nied but  at  time  of  porcoase  only.  ib. 

before  execution  of  conveyance  binding, 
though  money  paid,  ib.  n. 

on  plea  of  purchase  for  value,  without  no- 
tice, particular  sum  need  not  be  alleged, 
t556. 

charged  by  specific  &cts,  they  must  be 
specifically  denied,  i.  553,  4. 

denied,  one  witness  not  enough  to  prove  it, 
L554. 

exceptions  to  this  rule,  ib. 

denied,  must  be  of  plaintiff'^  title^  not  of 
knowledge  of  person  to  claim  nnder  It, 

u.  579,  ao. 

nmrlgftgee  may  protect  himself  from  dis- 
covery of  title-deeds  if  be  denies  notice, 
ii.  629.  S0»    See  Morigage-^deed. 

denied  by  answer,  defendant  not  compel* 
lable  to  answer  further,  ii.  647. 

beneit  of  plea  of  purchase  for  value  with- 
out notice,  not  confined  to  purdmsers  In 
possession,  ii.  637.652.  654. 

to  agent,  binding,  i.  554. 

if  it  be  in  same  transaction,  u  555,  n.  ii. 
586,  7. 

no  difference  between  personal  notice  and 
notice  through  agent,  i.  551,  n. 


I  NOTICE— (<miltmied.) 

to  one  partner,  binds  principal  forwbom 
other  IS  agent,  ii.  582. 

to  a  man's  scrivener,  agent,  or  attorney,  is 
notice  to  himself,  ii.  581. 

to  country  attorney's  i^ent  in  London  no- 
tice to  principal,  iU  583. 

to  attorney  not  employed  throughout,  bind- 
ing, ii.  587. 

€9mtray  if  he  never  enter  on  business,  ii. 
588. 

agent  or  attorney  concealing  notice,  re- 
sponsible, 11.589. 

A.  purchases  with  notice  for  B.  wttliout  his 
authority,  B.  assenting,  bound,  ii.  585. 

not  eluded  by  conveyance  to  tnutee,  ib.  n. 

notice  to  first  mortgagee,  Is  notice  to  se- 
cond, if  second  have  notice  of  first,  ii. 
590. 

confession  of  notice  in  morfgaipe's  answer, 
binds  mortgaj^ee's  assi^ee,  ib. 

of  the  revival  of  notice,  ii.  635. 

how  one  person  i^ected  with  notice  to 
another,  ib.  n. 

one  with  notice  has  benefit  of  want  of 
notice  to  intermediate  parties,  ii.  636^  n. 

notice  immaterial  *  to  persons  claiming 
through  those  who  have  no  notice,  ii. 
636. 

but  lessee  cannot  over-reach  leMor  byas« 
signing  to  one  without  notice,  ib.  n. 

of  voluntary  settlement,  when  binding,  ii. 

967. 

See  Antwerp  BItt  •/  Dise^rcryt  Deeds, 

Plea,  Prwrityj   Pmreluuerf  JZigistra- 

Hm,  Setttemeni,  Taekvigy  TUles,  Fo* 

hmiitry  SettUmaUf  WUnoB. 

NOTICE  TO  QUIT, 

mortgagor's  tenant  from  year  to  year,  en- 
titled to  six  months*  notice  to  quit  ftom 
mortgagee,  i.  160,  n. 

Implies  a  demand  of  possession,  i.  SOS,  n. 

6. 

OBLIGATION, 

to  see  money  applied— (see  AppUcaUm') 

OBLIGOR, 

if  he  be  made  executor  of  obligee,  it  ii  an 
extinction  of  the  debt,  ii.  1044. 

OCCUPATION  RENT, 

assessed  on  mortgagee  in  possession,  when, 
ii.  957.  -^ 

OFFICE, 

what  oflices  mortgageable,  i.  59,  n. 

OFFICER, 

cannot  pledge  his  commission,  i.  59,  n. 

OLD  MORTGAGES, 

pass  by  will  as  testator's  own  property,  u 
416. 
See  Deediy  Notice, 

OPENING  BIDDINGS, 

several  late  cases  on,  ii.  1016,  n.  1017. 

OPENING  FORECLOSURE, 

See  ForecUNiure. 


l^A 


>i^««¥- 


OPINION, 

4>flference   of;  in  c^^s  qyf  ej^^ieraiion,  nn- 
avoidable,  ii.  8al),  n. 

tripctee^  ajiowed  %»  for  canp^^i'a  ^^ion, 
ii»  992,  n. 

ORDERS,  IN  CHANC^IRY, 

gea^ral    orders '  reBpectintf  receiver's    ac- 

conuU,  i.  303, 11.  ^      '^       "^*     ' 
^eneraJ.  order  in  Uankmptcyi  K-  H)81. 

ORIGIN, 

oP  mortgages,  i^  i,  3,  n. 

of  judgments  and  W«yi7,  i.  #4^8. 

of  attendant  terms,  i,  47=7. 

OUTLAW, 

Jiay  be  mortg^ge^  of  l«ii(|^  i,  kv, 
but  king  etitiUed,  ib. 

COJTSTANPING  XER¥, 

not  to  defeat  king's  p.rpc^ij^  by  ei^tent,  i. 
480,  n. 

.     of  hairib^  ontstandipg  tfirnfi l)y  finp  |iu|(non- 
claim,  It  487,  n. 
finft  will  bar  ojd  dprmiint  tei;m,  of  vhich 
parties  are  unacquainted,  i.  488,  n. 
See  AUendanl;  Ttri^,  t^ectfnenfjT^im. 
aVERSI^R, 

of  mortgages  by,  ii.  1048,  n. 
ISee  tUe  hie  agty  €iuMm§  ikuL  to  ktrrow 
m^mey,  in  th^TShinL  YHume.} 
OW^ER, 

^n?i  be  dwtraiqfLi  upon  bv  recerrer  witb- 
oi^J  an  ordcr^  1.  60^^  ii.  "  '• 

dwiSEftSHIP, 

under  a^qtft  21  Jac-  l^^>fpfe^Ci^,  i.  42,  n. 
ivitiiout   possession,  enoucli   to.  bring  case 
wll)iin,stiBtote  21  J[ac:  i.^.  44,  n.      *    *^ 
'     If ^al  an<Jequitabtfi\  distinguished,  I  457. 
See  deputed  Ownmhij^ 


P. 

PAPERS, 

posscssioji  pf  papers  by  attorney  is  pbneg.' 
sion  of  client,  I.  579,  n. 
See  Attorney  and  Client,  Deedx 

PAPIST, 

cannot  be  a  mortgagee,  i.  106,  n. 
^  ipay  take  real  proptriy  on  taking  oaths  of 
allegiance,  .aBj oration,    and  supremacy, 
1.  lUr ,  n* 
may  redeem,  when,  i.  264,  n. 
making  a  acM'tgfag*,   next.  profestMit  heir 

may  redeem  it,  i.  264. 
as^ted  in  equity  if  a.  tUir  creditor,  L 107,  n. 
See  Catholic, 

PARAPHERNALIA, 

■    ?^}  fohject  to  pay  mortgage  debts,  ii.  782. 
heirs  n^ht  to  exoneration  does  not  inter- 
fere With  widow's  right  to  paraphernalia, 

PARIBH  SETTLEMENT, 

mortgagee  n^iy  gain,  i£  In  possession,  i.  166. 
21  *• 

80  may  mortgagor  if  in  possession,  i.  I66. 


PARISH  SETTLEMENT^,;e«i*h«<« 

of  red^iMpVop  fr«J*3r  days,  onavigli  to  me 
nim  settlement,  i.  167,  n. 

(^m-e^^off  of  ^«^f||^  t»  parisli  letfMwiPfiti, 

mortg^ec.  ti^^  po^s^OQ,  ^^d  nf^tr  per- 
mits mortgagor  to  enjoy,  la^er  — * 

settl^^p^  U  W^i  ^ 

PARlIAlVfENT^ 

mortgagor  In  possession  may  vote  for 

ber  of  parliament,  i.  170.* 
"wrtgagfe  in  possession  seven  years  before 
eleetiDii,  is  eligi4ije  to  tit  in  purUameat, 
i.  2i3, 
act  of  parliareaM?,  wken  noHc^^  4i.  6^,  n. 
See  AUmber  0^  failiameni. 

PAROL  AQREEMENT, 
'      for  redemption,  no  effset  on  absolute  bill  of 
sale  9f  ship,  i.  26,  n.  ii.  1008; 
-  that  simple-contfacb  debt  AqvAd  be  tacked 
to  mortgage,  no  avail,  i.  A^H,  n. 
hite  of  interest  may  be  varied  by  ulbseqncBt 

parol  agreement,  Ii.  941. 
an  issue  Will  be  directed*  to  try  existence  of 

such  agreement,  ii.  942. 
since  staf.  of  f^ands  land  not  pasaabte  by 
parol  agreement,  except  for  three  yeaia, 
•Ii.  1026.  -'-       -» 

to  make  mortgage  not  binding,  H.  1050. 
See  Beponit;  EiiuifabU  Afirl^e^ 

PAROL  EVIDEWE, 
.    adasiliedt^  prove  for.  wbat  purpeea  peiact- 

sion  retained,  k  33. 
-adivittedi  to  xepei  p^asomotioB  e#  freed,  L 

38,  n. 
adni^tod  to.  prove  fnotsesne^  by  OKM^gacor 

consistent  with  deed,  i.  39. 
acbiiltted   to.  prove  leputod    owaessbip.  L 

40»n. 
admitted  te  prove  movtgacorTa  iatostion  fe 

settle  equity  of  eed^mptioe,  L  lt9» 
edmittod  la  prove  discharge  of  niorlgagey 

L  143,  4k 
not  admitted  between  co-mortgagocs»  to  dis- 

ckarjse  assets,  ef -one  dpce^sed,  L  I46i 
nor  to  shew  that  by  naming- execator,  testator 

mpaatto. eaacel his deti^  ib. 
admitted  to  ascertain  dubious  person,  or  re* 

but  presumptiop,  1. 147^  n. 
adnvttiid  to  remove  doobt,  not  to  eontiadict 

wiil^  ib. 
rules  in  equity  as  to  parol  evidonce^  ib. 
admitted  to   explain  ambiguity  ddbsKe  tbe 

wai,  i.  149. 
of  intention,  inndmUsihle,  ib.  a. 
but  admitifd.  to  prove  ab«oli^  eonveyaace 

conditional,  i.  120,  o. 
er  to  supply  proviso  for  redemption,  i.  151. 
or  to  prove  intention  of  executing  defc|0-  . 

anoe,  ib. 
or  to  prove  rjgbt  et  redemptioo  in  mort- 
gagor, u  388>  ii« 
equitable  mortgage  proveable  by  parol,  I. 

151,  n» 
secret  trusts  proveable  by  mtoI^  ib. 
in  equity,  but  not  at  Taw,  1.  i5f . 
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PAROI.  EVIDENCE-<coi^^^.X      . 

der^d  bimself  to  retain  that  character 
witliin  the  last  tw^vty  ^4Mi>  i..  S89»  9i 

modern  ru]^  99  .lp.a^llH««k>l)  of  pAiKil  evi- 
dence, to  prove  existence  of  redemption^ 
1.384,  0.  I 

oonversation  proving  fexistetioe  of  mortgage 
lieiwf«o  inort((ago»'»  attorney  and  mort- 
gafi^ae,  looked  at  with  caution,  ib. 

fkatoli  permi^sUm  to  redeem  af^er  foreclo- 
sure not  enongh  %>,  op^  r^^iuvptioVk  il^ 

acioiiv^d  tci  sl^w  t^  tesUitor  di(i!QO/t  mean 
to  adeeqi  Vfi^y  Uy  feo^i{>^  of  mortgage 
moi^cy,  t.  432,  n« 

presumption  may  b«|  i;^bM4^d  l^y  parol,  I. 
458,  n. 

admjitted  to  shew  ^l^tlisr.  nvfipey  borrowed 
was  for  use  of  hnshand  or  wifo«  ii.  7S9. 

bot  parol  &vid#9pe:  qf  iiiUfa>.de,eUratu>«i,  id- 
admissible.  ib. 

declaration  by  ^,\fe  \fit  tMisband's  ei^ecntor, 
ti^av  sh^  wa^eit  right  to  exonetaiion, 
binding,  ii.  7:0.. 

wjf^s  (l^claraUpii  tha^  mprtg^ge.  w.si9^  in- 
tended as  gift  to  husband,  nq^  aUowed, 
ii.  874,  n. 

not  allowed  (o  be  r^a4  to  eiq^lato  amount  of 
debts  ii,  805^  n. 

in^ntion  to  qxempt  persooal  fond,  not 
IfroveabU,  lUi^Qrs  the  will)  ii.  8^7. 

court  procea4^  o^  iaffceqoei  i|ot  presump- 
tion ;  c;ops«^j^|^i\tly  coila^Qral  evidence  in- 
admissible to  exp,l^'Ki  out  of  which  fund 
t^to^or  nesmt.  d^bti^  to  b&  paid,  iV  1)37. 

admissible  !n  all  qnestioot  reapectitig  mar- 
^Hifig  aft»l,s>  ii*  ^5. 

a^n^issible  to  sl^ew  amoupt  of  debts,  and 
testator's  declaration  ati  to  pqi^oai  estate, 
-ib. 

I^r^.  Nortlui^qn*s  dp^trine  ta  t^e  contrary 
<|f enied  ui)tei^a^)l<h  ii^  8Q7« 

admissibility  of  par^^l  ^videajBO  snpportjsd  by 
Lady  Gaynsborough*8  case,  ii.  8H8» 

proof  of  |)<|Tol.  d.Qclai(ation  that  testatrijc  in- 
tended surplus  fqr;  (te.vlf^Oy  admissible  if 
^aMtifJff,;  ii.JB^. 

^f  int^^ioq.  to  qi^fMKpt  personalty  from 
debia,  njecte^,  ib^  i», 

Vi^rionf  takiog  p^v/eaUl^  by  pi^'ol,  ii«  &I3. 

borrower  nwiy  prove  n^ury,  ib.  n. 

whether  p^r^l  giA.  oC  dqe4  will  paM  mort- 
gage d?bt»  iv  1024. 

admitt^  ti[}^%h^  for.  ^^ihjU  pvrpoM  deposit 
was  rn^d^  i|.  1,0$^,  n, 

legal  mortgage  not.  ex,tcqdibl«  by  parol  to 
embrace. futuee  advaqees,  ii.  1057. 

FART  OF  DEBT, 

payroentof  interest  on  part  of  debt  keeps 
alive  residue,  though  no  interest-  paid  on 
that  for  fifty  years,  I.  S95. 

PART  OF  ESTATE, 

one  part  may  be  redeemed  without  the  other, 

i.  S88. 
mortgage  continniqg   on  part  keeps  ^live 

reaemptlou  in  whoT^,  i.  388,  9. 
6wn«r  or;  cannot  redeem  his  part  separately. 


PART  OF  ESTATE— (cw«i»i«c4,) 

jio^de^rqeof  foif^clasqre  ag^n^t  J^%9f  ^ 
ti^tci  ^14,  if  r^mftiader  will  aati«fy  mort- 
gage, ii.  I0i4. 
.  l^aJi  ^4at«  ia  a  po^^ip^i^^f  (irejAises  mort- 
gaged, affords  protecUou  to.  incumbrances 
on  that  part  only,  i.  478,  n. 


PARTICULAR  TENANT, 
paying  off  incumbrance,  and 
mei^t,    allowed  whAlo  iMtfay 


takimrasri^ 
aavaacedy 


PARTITION, 

mortgagee  pot  a  necessary  par^  ^  biUi  for, 
u.  10«5,  n. 

PARTNERS,  i.  81,  «,.  n, 
of  pledges  by,  i.  22,  n. 
pledge  by  one,  binds  his  compaplon,  ilk 
•^  t^  viftibte  pasaession   oi  actingr  paatner 

with  r^Cer^nce  to,  a  sleeping  one,  ».  47,  a. 
p#y)pMrty.  oi  dornuiiyt  pavtmer  apt  bi  fMtse»- 

aion  of  :visii|l«  partner,,  within  thft  autate 

3t  Jac.  1.  47,  n. 
poase^toii  of  p$^tnera  most  cootiiuie  t/p  to 

bvMi^uptcy  U>  come  within  tbis  aiatute, 

ib. 
'sbifis  negiatered  in  name  ol  one  pactntt)  but 

in  disposition  of  both,  forma  part  of  joint 

estate,  ii.  1085. 
of  mortgage  by  one  partner  to  the^  other, 

1. 145. 
case  of  .strongest  misconduct  in  managing 

partner  must  be  made  out  tq  maintain  aar 

tipn  for  receiver  against  him,  i*  SOI,  % 
notice  to  one  partn^  btn^s    princ^^   for 

wiiom  the  other  is  ageqt,  ii.  582. 

PARTY, 

who  a  nece^ary  party  oi|  l^ijil  tp  redeeip,'  L 
«7l.  40«.  405. 

after  devise,  heir  not  a  necessary  party  tar 
solts^  1*4^4^ 

new  parties  may  be  added  by  bill  of  revivor^ 
aqd^  suppIcmcQitary  bill,  i.  o^Sy  n. 

alienee  of  legal  estate  pen<iente.lUs  must  ba 
ma4c:  party  to  convey,  i.  549*  n^ 

mortgagor  during  suit  assigns  equity  of  re- 
demption, whether  awignee  bound  b^  de- 
creed ib. 

mortgagee  must  be  party  to  a  bill  for  redqmp* 
tipn«  though  he  has  assigned^  iL  96^. 

«^  q^<Bre  now,  ib.  n. 

spect&c  legatee  should  ba  party  to  accqant, 
iL  959^  n. 

persons  interested  in  redemption  of  second 
estate  necessary  parties  to  suit  insititnted 
by  purchaser  of  redamptlpo  of  firat  es^ 
tate  to  redeem  botli  maogages^  u  340,  n, 
40f.  Ia.  U>0«  tl5S» 

pevaomU  roprAveiitativas  of  foirmer  owner 
oi  aquiity  of  ve^emptioQ^  who  received 
rent,  most  be  party  to.  bUl  tq  fadeem. 
U.  11^ 

those  who  have  cpntiageat  iotereais  not 
neoiwiary  {Mirtioa,  ib« 

all  per:MI9t>  vUerealol  ip  martgaga  money 
necessary  parties  tp  billot  fovppiosure  or 
redemption,  ii.  963,  4,  n. 
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jo<%Bieiit  creditor  need  not  make  a   sub- 

Mauent  morfngee  a  party  to  bis  bill  of 

redemption^  it.  972. 

See  BiU  io  redeem,  Fenelonwey  Ptrtw, 

Medemptum.  '' 

FAUPER^Csee  ParUk  SettkmetU.) 

PAWN, 

dutingnisbed  from  mortgai^ey  I.  f ,  3, 
eflrect  of  statute  of  limitations  on  pawns  of 
personalty,  i.  400. 

PAY, 

in  arrear,  assignable,  i.  59,  n. 

PAYING  OFF  INCUMBRANCES, 
effect  of,  i.  315,  16,  n. 

PAYMENT, 

no  time  fixed  for  payment  of  portion,  it  can 

be  raised  by  rents  only,  i.  92. 
tine  for  payment  of  portion  having  arrived, 
sliare  of  term  may  be  sold,  i.  89,  n, 
See  Portions, 
devise  for  payment  of  debts  takes  case  oot 
of  statute  of  fraudolent  devises,  i.  69. 
See  DevUe. 
general  payment  may  ^be  applied  to  bond  or 
.  mortgage,  i.  568,  n.  ii.  944. 
volontary  and  compalsory  payments  distin- 
guished, il.  590,  n. 
See  General  Payment, 

PECUNIARY, 

legatee  may  follow  assets  in  hands  of  third 
person,  i.  102,  n. 
See  L^^ee„ 

PEER, 

cannot  be  receiver,  1.  S96,  n. 

PENALTY,  1 

of  carrying    interest    beyond    penalty  of  I 
bond,  i.  15.  355,  n.  357,  n. 

interest  carried  beyond  penalty  after  judg- 
ment recovered,  i.  357,  n. 

what  circumstances  will  carry  interest  be- 
yond penalty,  i.  358,  n. 

excess  beyond,  may  be  tacked  to  mortgage 
in  natnre  of  further  advance,  i.  359,  n. 

bond  restrained  within  penalty  where  suit 
IS  by  obligee,  but  extended  beyond  it  if 
application  be  by  mortgagor,  ii.  10«0. 

sed  qiuere  this  distinction,  ib.  n.  (00), 

of  statute,  cannot  be  relieved  agabist,  i. 
593, 

PENDENTE  LITE, 

renders  sale  void,  i.  f  24. 

or  ratlier  voidable  only,  i.  549,  n« 

assignment   of  bond  during  suit  will  not 

rebut   presumption  of  its  surrender,    i. 

497,  n.  505,  n. 
purchase  of  prior  incumbrance  pendente  Hte 

good,  i.  538,  n.  540. 
purchase    for  value  pendente    lite  without 

actual  notice,  set  aside,  i.  544. 
See  Lis  Pendens^ 


PER  AND  POSTy 

cfauns  in,  dlsthigolabed,  i.  7.  t5l,  n. 

PERRY  V.  BARKER. 

decree  in,  reviewed,  ii.  1004. 

PERSONAL  CHATTELS, 
mortga|^eable,  i.  l& 
possession  of,  after  sale,  a  fraud,  L  90. 
fixed  to  fre^ld  considered  at  law  ■■  part 
of  it,  whilst  in  that  sUte,  i.  ST,  n.  59b 

PERSONAL  ESTATE, 

devise  to  pay  debts  out  of  personal  estate^ 
that  sufficient  real  estate  to  be  aold,  per- 
sonalty to  be  first  applied,  L  f39. 
rents  become  personal  estate  when  paid  iota 

court  by  receiver,  i.  30t,  n. 
effect  of  statute    of  Limitations,    and  iti 
equitable  analogy  on  pawns  of  peraooaltf, 
1.  400,  n. 
mortgage,  whether  in  fee  or  for  yeaia,  is 
personal  estate,  unless  mortgagee  direct 
otherwise*  ii.  66f .  664. 
cannot    be  exempted  from  wife's  ri|^t  Ii 

exoneration,  ii.  727,  n. 
primary  fund  for  payment  of  debta,  t  5C&i 

ii.  779. 
as  also  for  mortgage  between  heir  aad  ex- 
ecutor, ii.  779,  80. 
must    be    applied  by  executor  to  redeoa 

mortgage  for  benefit  of  heir,  ii.  780. 
and  it  must  be  so  applied  whether  kear  be 

kares  factm^  or  ftierei  aaf at,  ibw 
or  though  it  lessen  cnstomaty  ahare  ia  Lea- 
don  or  York,  ii.  782. 
or  though  security  be  in  natore  of  a  Wcicb 

mortgage,  ib. 
devise  for  debts  once  considered  evideaee 
of  intention  to  exempt,  but  now  oHmt- 
wise,  ii.  784. 
must  pay  mortgage  on  real  estate,  tlioaglh 

it  leave  yoonger  children  destitute,  ib. 
so  if  bequest  be  by  way  of  vesidne,  Ii.  785«. 
provided  executor  takes  qua  such,  awtaot 

as  legatee,  ib. 
must  discharge  mortgage,  though  given  to 

next  of  kin,  ib.  n. 
or  though  expressly  given  to  executor,  aa* 
less  there  be  something  to  shew  that  he  is 
meant  to  take  as  legatee,  ii.  785. 
so  if  given  to  him  by  way  of  residoe,  Uk 
first    applicable    to   debts  notwitfastanda^g 

trust  for  their  payment,  Ii.  784. 
but  ancestor  as  against  heir,  though  not  as 
against  creditors,  may  exempt  his  per- 
sonal estate,  and  throw  his  debts  on  his 
real  estate,  ii.  783. 
method  of  substituting  real  estate  la  pbee 

of  personal  for  this  purpose,  ib. 
by  creating  a  term  to  pay  debts,  IL  787. 
by  chai'ge  in  equity,  ib. 
by  directing  a  sale,  ib. 
but  none  of  diese  modes  will  exempt  per- 
sonal estate,  unless  there  be  express  ne- 
gative words,  or  a  manifest  intent  to  ex- 
empt it,  ib. 
intention    to  exempt  personal  estate  from 
heir*s  right  to  exoneration,  must  be  very 
apparent,-  lb. 
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PERSONAL  ESTATE^MftmiAi*) 

first  applicable^  there  being  no  words  to 
exempt  if,  ii«  ?89. 

miist  pay  debu  and  legacies,  thoogh  term  of 
real  estate  created  expressly  for  their 
payoMnty  ii.  790. 

chaige  of  debts  in  equity  on  particular 
lands,  no  exoneration,  ii.  788. 

deyised  to  M.  be  paying  debto  and  legacies, 
DO  exoneration,  ii.  789. 

what  if  land  be  charged  with  deficiency 
only,  ib. 

devise  of  one  estate  for  debts,  of  another 
subject  to  mortgage,  personal  estate  liable 
to  debts,  ii*  790. 

gift  of  personal  estate  to  A.  who  is  exe- 
cutor, and  of  real  estate  to  B.  charged 
witli  debts,  personal  estate  first  liable, 
ii.  791. 

•efipct  of  legatee  being  constituted  executor 
in  same  sentence  in  which  legacy  is  riven 
to  him,  ii.  786,  7.  ©    ^      8 

distinction  between  making  a  man  onfy  ex- 
ecutor, and  making  him  both  executor  and 
legatee,  ii.  793,  4. 

both  real  and  personal  funds  given  to  same 
perMin,   evidence  against  exemption,  ii. 

bequest  of  personalty  and  appointment  of 
executor  in  same  clause,  evidence  that  he 
was  to  take  as  executor,  ii.  79«. 

If  rule  altered  where  legatee  is  made  exe> 
cutor  ?  ii.  79S. 

epecific  Imcy,  and  residue  of  personalty 
bequeathed  in  one  sentence  to  same  le- 
gatee, a  case  of  exemption,  ii.  819. 

•estate  to  be  sold  for  payment  of  debts,  per- 
sonal fund  first  liuUe,  ii.  795. 

devise  of  real  estate  to  trustees  charged 
with  debu  till  B.  is  twenty-fivf ,  then  to  B. 
in  tail,  with  small  annuity  to  him  in  mean 
time,  bequest  of  personalty  to  B.  latter 
fund  not  exempt,  ii.  796. 

-devise  to  trustees  to  pay  debts,  residue  to 
daughter,  to  whom  personal  estate  is 
given,  that  fund  first  liable,  ii.  797. 

devise  in  trust  to  sell  and  pay  debts,  re- 
mainder to  A.  for  life,  bequest  of  person- 
alty to  him,  natural  fund  not  exonerated, 
U.  799,  n. 

•express  words,  or  manifest  intent  necessary 
to  exempt  personal  fund,  ii.  799.  893. 

discharge  of  personal  fond  only  thing  to  be 
attended  to,  ii.  799. 

personal  fund  may  be  exempt  from  debts 
by  express  words,  -or  obvious  implication, 
ii.806. 

by  express  words,  ii.  80 f« 

by  words  implying  a  negative,  ii.  80S. 

•charge  of  realty  with  debts,  so  that  per- 
sonalty may  go  clear  to  legatee,  an  ex- 
emption of  latter  fund,  li.  802. 

general  rule  of  exoneration  by  implication, 
ii«  803. 

^ebts  amounting  to  more  than  whole  per- 
sonal estate,  an  exemption  of  that  rund 
if  another  be  provided  for  their  payment, 
4b. 

<0Nlr«  now,  ii.  805,  ■• 


PERSONAL  ESTATE-(cMllnMed.) 

Bamjield  v.  Wyndkam^  and  Prtnek  ▼•  C4»- 
eheaieTf  distinguished  as  to  bequest  of 
wM€  personal  estate  and  bequest  of  re* 
tiduiy  ti.  804.     . 

legacies  charged  on  real  estate,  whole  per- 
sonal fiind  given  to  A .  latter  exempt  rrom 
legacies,  but  not  from  debts,  ii.  805. 

bequest  of  whole  personal  testate  exem|>ts 
it  from  debts,  ir  real  estate  be  charged 
therewith;  coiUra  of  bequest  of  residue, 
iL806. 

for  it  does  not  follow  that  because  a  residoe 
is  given,  a  residue  must  pass,  ib. 

personalty  the  proper  fimd  for  debtsy  and 
only  fund  for  legacies,  ib.  n. 

devise  to  pay  debts,  bequest  of  a  trinket  to 
A.,  and  resiiine  to  B.  personal  estate  first 
liable,  ii.  807. 

conrt  not  to  inquire  into  amount  of  personal 
estate,  whether  sufficient  or  not  to  pay 
testator's  debts,  ii.  808,  n. 

words  *'  do  and  shall  pay  debts  out  of  real 
estate,"  held  sufficient  to  exempt  residne 
of  personalty  given  to  wife,  ii.  809« 

distlnetion  between  a  disposition  of  the  per- 
sonal estate  seems  to  prevail,,  though  a 
wife,  who  is  favored  in  equity,  be  inte- 
rested, ib. 

but  a  wife  or  child  being  interested,  induces 
a  strong  bias  in  favor  of  the  construction 
most  advantageous  to  persons  so  near  in 
relationship,  it.  809,  10. 

personalty  given  as  a  provision  for  wife,  re- 
buts equity  in  heir's  favor,  ii.  794. 

to  exempt  personal  estate  from  debts,  it 
must  be  specifically  given,  ii.  807,  n. 

or  any  part  of  it,  given  as  a  specific  legacy, 
not  liable  to  exonerate  real  estate  in  mort- 
gage as  between  heir  and  legatee,  ii«  810* 

money  may  be  specifically  devised,  ii.  811. 

method  of  doing  it,  ib. 

bequest  of  personal  estate  to  alter  adminis- 
tration ot  assets,  viewed  with  jealousy, 
ii.  813. 

personal  fund  viewed  as  an  entire  thing, 
and  given  in  parts,  residne  specific,  as 
well  as  parts,  ii.  816. 

devise  of  part  of  estate  in  settlenMnt,  of  re- 
sidne for  debts,  with  declaration  that 
latter  being  deficient  former  shall  be  ap- 
plied, an  exemption  of  personalty,  Ii. 
817, 

devise  in  trust  to  sell  and  pay  debts,  bequest 
of  residue  of  personalty  to  wiie,  and '6001. 
to  her  also,  out  of  produce  of  sale,  per-  ^ 
sonal  fund  exempt,  ib. 

beqiiest  by  codicil  of  personal  estate  not 
before  duposed  of  to  executrix,  held  a 
specific  legacy,  and  inapplicable  to  debts, 
real  estate  being  charged  therewith,  ii« 
S18. 

estate  charged  with  debts,  and  |M)wer  for 
wife  to  sell  and  pay  same— devise  to  N., 
he  taking  name,  aec— bequest  of  per« 
sonalty  to  wife  executrix,  latter  fund  ex- 
empt, ii.  8t9.  i 

precedents  in  these  cases  to  be  abandoned,      j 
per  Lord  Tbarlov,  ib.   * 


It40 


ITS  nHX. 


PERSONAL  mtkTE^coMMd.) 

partitalar  mortgage,  legacy,  ordeblcfaarg- 
ed  on  real  estate,  an  exempliiin  of  per- 
sooal  fund,  iu88i,  n. 

power  to  lease  landA  to  pay  deb^a^  a  case  of 
exemption,  it.  819,  n,  (p) 

dsvise  to  A.,  he  payina  particular  legacy, 
.  estmpts  personal  fand,  tbongb  A.  be  heir 
at  law,  and  condition  as  aaeh  void,  U. 
8«1. 

seal  estate  to  pay  debts  in  case  of  deficiency 
of  personal  fund,  and  charge4  with  par- 
ticnJar  portions  for  yoanger  children,  held 
first  liable  to  the  portions,  ib.  8Jt9,  u. 

a  condition  (though  void)  annexed  to  a  le- 
gacy, making  it  pa^^able  out  of  land,  snf- 
icienfe  to  shew  an  intent  to  exanpt  per- 
soaal  estate,  ii.  81(1. 

though  beqoeathrd  atter  payment  of  debts 
and  legacies,  exempt  on  phiia  hitaationy 
iL  8f  f ,  n. 

though  de»l&9,  to  pay  particalar  iehl  may 
bfi  ait  exemption  in  fiiiiron  of  legatee,  yet 
will  tt  not  be  so  for  next  of  luu,  supposing 
legacy  lapsed,  ii.  ^iS,  n» 

to  exonerate  personalty,  ei press  words  or 
plain,  intention  onist  bo  fonnd  in  will,  ii. 

799*  823,  m 

of  exemption  by  implication,  ii.  894,  n. 

iatfecence  from  direction  to  apply  particular 

.  portion  of  estate  in  pajmient  of  particular 
debt,  ib. 

devise  to  A.,  he  paying  debts,  in  default, 
creditors  to  enter,  personal  eatata  nat  ex- 
empt, it,. 996* 

mle  as  to  exoneration  of  real  estate  not  ap- 
pUcabla  wliare  it  is  to  be  sold  out  and  out, 
ii.  wr. 

neither  a  mere  cbari^a^  a  direction  to  sell, 
nor  the  creatio«  of  a  term  for  payment  of 
debta,  Witt  of  itself  be  sufficient  t*  dis- 
charge tlie  pecsooal  estate  as  the  patmary 
fiimi.  ii.  8M>  n.  844,  a. 

gentrat  demee  entitled  to  beneftt  of  per- 
sonal estate,  contra  of  particalar  devisee, 
ii.  887. 

ffearis^  snl^ect  to  mortgage  no  exemption ; 
contra  if  estate  be  charged  with,  or  de- 
vned  in  trust  to  pay  mortgage,,  ii;.826, 
note- 
intention,  to  exempt  personal  fund  not  prove- 

.     able  dthoTA  the  will,  ii.  8«7.. 

rule  now  Indep/endant  of  feudal  principles, 
ib. 

testator  divacts  sale,  and  gives  money  after 
payment  of  debts,  as  money,  personal  es- 
tate not  exonerated,  ii.  837,  8. 

devise  to  atU,  *' and  when  sold,''  to '  pay 
mortgages  and  other  debti,  reeidue  to  be 
added  to  peraenal  estate,  produce  of  real 
estate  to.be  first  applied,  ii.  Bft% 

personal  must  exonerate  real  estate^  though 
latter  devised  snt\|ecl  tp  incumbrances,  if 
tliere  be  other  ground  to  infer  that  per- 
aonal  estate  waa  not  mea^t  to  bo  ex- 
aaipted;  U.  830,  1, 

distinction  between  cbargje  subsisting,  and 
debt  oontflaoted^  in  application  of  assets 
under  a  devisft  to  pa|R  Mu^  U«  d^ 
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PERSONAL  BWATIM««K«MMi.) 

what  weigh!  nttaehaa  to  cue— wMnep^  tlml 
trustee  of  real  estate  ii  axecntar^  ii.  83C, 
note. 

tmsleea  not  being  executoiay  efMcnce  fa- 
vorable to  exemptton-  of  pcfaaaii estate, 
ii.8SB. 

there  must  be  sometftdng'  tataawMsJ  to  ex- 
nress:  words  to  exempt  pensaaml  faad 
from  debts,  u,834. 

too  late  ta  say  express  worda  ara  amw&muj 
to  exempt  personal  fund,  ii^  853« 

real  estate  particalarly  appvopnatad  ta 
debts,  personal  estate  exeiopi,  wk  836. 

devise  of  real  estate  to  pay,  d»bfs«  nad  af- 
terwards aonaily  to  CX  beiipeal'  of  pn* 
sooalty  to  D.,  vaho  is  appoiataiit'CaDecBtar, 
persoiHd  eatata  fiast  liable,,  ii  am:. 

devise  to  trustees  for  debts,  and  genersl 
be<|ae8t  of  peiaooaity  ta  eaieesti>r,  never 
beUI  ao  exiomptiou  of  paaannal  find, 
ii.  838. 

**  I  will  that  my  debts  b*  paid)  ant  af  aiy 
real  estete,"  an  exempttioB  q$  peraonalty, 
ib. 

deivise  for4>a}«man4  of  debti^  kovaev*r  ans- 
OHsly  wotded^  is  not  eS  itseUi  saffiftient  lo 
exunerate  personal  c^tete,  ii.  839,  n. 

devise  in  trust  to  seii  and  pay  da^ta^  be- 
quest of  pUte  as  heir-lootnsy  and  other  le> 
gacjes ;  desire  that  latter  lagaoias  (except 
heir-looms)  be  paid  out  alf  peaaonal  es- 
tate, gift  of  residue  of  personaity  Except 
as  aforesaid)  to  ¥n£e,«  na  mtomaalien  af 
personal  fnaa,  ii  84L,  ft. 

will  directs  simple-eontraat  dab)lfra».be  paid 
out  of  personalty,  ami  orders  danisecs  ia 
paying  bonds  andmortgagaa  tecontribete 
proportioaably ;  codicil  em|)o«rers  trastee 
to  ruortgage  real  estate*  ttw  payment  of 
all  debts  and  legacies,^  prraouai  fond  not 
exempafrom  d«bt»»  ».  84ft^  n« 

direction  which  could  only  be  made  under 
idea  that-  debts  were  to  comeont  oC.real 
estate,  not  enou(^  to  exempt  personal 
iuud,.  ii,  843,  a. 

parsflvaity  bequeathed  in  trast  for  tes- 
tetor's  daughter,  primary  fiand  for  pay> 
meat  of  debts  cbafged  by  the  wilt  on  real 
estete,  there  being  neithei  worda  vor  ap- 
parent intention  to  aaempt  it,  ii.  84d^  n. 

real  estate  to  be  so&d^  and  ant  of-  prodnce, 
debts  to  ba  paid  aa  alao  legacies  and  sur- 
plus to  A.,  appointment  of  trustees  exe- 
qutors,^  bnt  no  beqiiest  of  personal  aatete, 
latter  fond  first  applicable,  U%  d^  n. 

trustees  expressly  empowered  to  raiaa  debts 
and  legacies  by  felling  timber,  soUlBg  es- 
tete^ or  otiierwisa  as  tbey  shouki  tiiink 
fit,  m^exemption  of  persoaal  fnnd^  ii»  843» 
note* 

devise  to  trustees  for  ^^e  handred  years,  in 
trust  to  pay  debts  and  legacies,  betyest 
of  residue  of  persona)  estate  to  son,  who 
was  tenant  for  lifiaof  other  lands,  not  a 
case  of  exoneffation»  ii.  8i6»  n.  847,  a. 

not  exeaifa  from  debtS"<-bat  oihenrtsa  as  ta 
legacies  particularly  charged  oq.  certain 
lands,  ii.  847,  ^n 
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PERSONAL  ESTAn^^c^ntHmted*) 

lihMt  general  rvAe  m  to  estDDeMiMi  ttf  .  per- 
BomSestetey  il.B48. 

beqtiwit  of  ^sidae  ef  penofialty  which 
ftbotild  tut^td  4ebtB  not  t^tberwlse  pro- 
vided for,  an  exemption*  of  mortffage 
<debtft  charged  on  real  estate;  ii.  850,  n. 
851,  tt. 

fliongh  perstmal  estate  exempt,  yet  ff'real 
estate  insnAdent,  fbk'mer  maftt  be  ap- 
plied. Ii.  853,  n. 

never  eharged  in  eqalty  where  not  at  law, 

•it.  eiss. 

may  be  etempt  from  primary  application  by 
an  implied  intention,  it.  851,  n. 

Mtance  Of  einntiptlon  by  beqaest  of  **  ef* 
ten",  that  word  being  taken  in  iu 
largest  sense,  lb. 

there  mast  be  a  specific  beqnest  of  the  per- 
sonalty as  well  as  a  devise  of  the  realty, 
subject  to  debts  to  exonerate  the  former, 
lb. 

A,  purchases  an  estate  subject  to  mortgage, 
and  covenants  With  mortgagee  to  dis- 
rbargethe  same,  A.'s  personal  estttte  not 

-  liable  to  exonerate  land  purchased,  IK  ^62. 

80  if  money  be '  raiseable  out  of  an  estate 
by  vtrhie  of  a  power,  the  real  estate  so 
charged  most  bear  tne  burthen,  ii.  868. 
870. 

prf  Actple  on  which  equity  proceeds  la  these 
cases,  H.  869. 

ereaUon  of  tevm*  to  raise  portions  an  ex- 
emption of  personal  estate,  ii.  870,  n. 

perfbrmante  of  articles  to  settle  laiids,  de- 
.  creed  in  exoneration  of  personal  estate  of 
covenantor,  ii.  870. 

personal  fund  never  exonerates  land  in 
mortgage  where  it  is  nisde  to  pay  an- 
cestor's debt  or  legacy,  li.  873,  tt. 

stranirer  to  an  incumbrance  n^ay  make  his 
t>wn  estate  primary  fund  for  payment  of 
it,  and  whether  he  has  done  So  or  not  can 
be  ascertained  only  by  a  view  of  all'  the 
circnmstances  of  the  case,  11.  881. 

hisiances  of  tlHs,  ii:  884. 

devise  to  wife  executrix  of  real  and  per- 
sonal estate,  she  dying,  her  heir  not  en- 
ttfled  to  exoneration  out  of  her  personal 
estate,  ii*  887,  n* 

parol  evidence  of  intention  to  exempt  per- 

*  sonalty  from  debts,  rejected,  ii.  889. 
deficient,  and  morti^gor  dead,  mdrtgdgee 

may  pray  sale    and  not  foreclosure^  11. 
1014. 

•  whether,  when  estate  is  deficient,  aeconnt 

of  personal  estate  must  be  prayed  in  first 
Instance,  ii.  1015,  n. 

See^Me(s,  Bondy  Dd>t^  Descended  and 
.    jbetised  EttateSf  Exo»er<Uionj  Money, 
Patol  Etidence,  Power,  Purchaser  of 
Eatutt  subject  to  Morlgagt^  Remdufi, 

PERSONAL  REPRESBNTATIVES 
may  redeem,  i.  966,  a. 
•  ^  nmrtgagee,  entitled  to  money  'on  tnort- 
gage,  wbeAer  mortgage  beta  f^e  or'  for 
fttcfiV|.  iiii  U.  6^.5< 


PEMONAL     R£Pll&6&m'A*n^£B^^« 

CSMlra.^ 

of  mortgagor,  not  a  nettesMiry  party  to  bill 

to  fbredose,   though  mortgage  be   for 

years,  1*  405,  n.  li.  969,  tt. 
flee  Fwe^nre,  Pttriy,  ftecfraiptlM. 

PBeSONAL  THlNGS-<sM    ChMeU,    Per- 
oonal  Estate.) 

PETITION, 

exceptions  to  appointment  of  Mcelver  may 

be  taken  by  petition,  i.  «95,  n. 
of  grace  and  favor,   mode  of  proce^wig 

against  crown,  i.Sll,  n^ 

PEWS, 

if  they  can  be  mortgaged,  i.  17f  n. 
of  property  in,  lb. 

PLAINTIFF'S 

right  cannot  be.a1tered  dnVingMit,  !.548,n« 
M^hen  plaintifT  required  to  elect  ^tdl  re* 
medy  he-will  see,  ii.  1047,  n. 

PLANTATION^ieeCe2<mMJPr<opsHy,  West 

India  Estate,)  . , 

PLEA, 

defendant  in  bill  of  redrmption  may  plead 
statute  of  limitations,  i.  36%.  ^ 

•     mortgagee  may  take  advantage  of  length  of 
time  by  plea,  ib.  n. 

preferred  to  demurrer,  i.  363,  n. ,  .         :      1 

impediment  may  be  tal^niad  vantage  eif  by 
.plea,  i.  S66* 

of  foreclosure   without   final  ordai^  bad, 

ii  971.  .      ^ 

of  statute  against  buying  pretended  titles,, 
and  that  there  was  no  mortgage,  godd^ 
thoiigh  a  negative  plea,  11. 1854,  n. 

PLEA    OF    PURCHASE    FOR    VALUE^ 
WITHOUT  NOTICE, 

no  avail  against  crown,  i.  489,  n. 

notice  must  be  denied  thoaij^  not  changed 

ni  bill,  i.  553* 
and  that  positively,  not  evasivcl^Tt  >bk 
and  sufficient  if  ^ied  at  time  of  pui'cbase, 

ib. 
facts^  &o.  must  be  denied  as  well  as  notice, 

ib- 
advantage  of  this  plea  not  lost  by  omission 

t»  plead  it,  ib.  n. 
not  necessary  to  state  the  partienlar  coO' 

sideration  in  conveyance,  1.  556. 
what  tliis  plea  should  deny,  ii.579,  80^ 
this  pka  said  to  be   unavailable  witl||iont 

actual  possession,  11.  637. 
tbia  point  considered  and  objected  to,ii/637 

to  65t, 
should  state,  that  purchase  was  made  ^om 

person  in  actual  possession    and   seisin, 

•    lit  689.  653.  ./ 

and  aver  possession  in  vendor,  convjMrance, 

and  consideration,  and  deny  notice  and 

fraud,  ii.  65S,  n.  654,  n. 
if  purchase  be  of  reversion,  vendor^!  title 

roast  be  deduced,  ii.  653,  n.  , 

vohiBteer  not  entitled  to  this  plea,  i4«  651,  n« 
reply  to,  cores  dtiect  ^,  ilK 
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PLEA  OF  PURCHASE,  Stc^cvnikMed.) 
plea  protects  as  well  agaiost  equitable  as 

legal  claim,  it.  655,  n« 
is  a  shield  to  defend  possession,  not  a  sword 
to  attack  possession  of  others,  ii.  6S8,  n. 
discovery  not  granted  to  impeach  or  weaken 
snch  a  purchaser's  title,  ii,  651. 
See  PoreeUnaref  Soiieey  Purchaser^  He- 
dempHou. 

PLEADING, 

of  pleadhig  a  mortgage,  ii.  1046« 

PLEDGE, 

of  personalty,  and  mortgage  of  realty,  to 
same  person,  no  redemption  of  one  with* 
•nt  the  dtber,  i.  34i,  n. 

so  tacking  to  pledge  allowed  against  cre- 
ditors, i.  35S. 

redemption  of  pledge  decreed  after  tweoty- 
oneyean,  i.40i,  n. 

cettmi  que  trtut  answerable  for  pledge,  if  his 
trustee  produce  it  not  on  application  to 
redeem,  ii.  1045. 
See  CmUodf,  Executor,  Pawn, 

PLOUGH, 

if  beasts  of  can  be  mortgaged,  i.  17,  n. 

POCKET  JUDGMENT, 

statute  merchant,  sometimes  so  called, 
ii.  1075. 

POPERY, 

mortgage    on   faith  of  disabling   statutes 
against  popery,  not  to  be  set  a^de,  i.  264, 
note. 
See  CathoUc,  PapUi. 

PORTION, 

to  be  raised  out  of  rents  and  profits,  most 
be  raiseable  by  that  means  within  a  rea- 
sonable time,  i.  65,  n. 

what  of,  to  be  raised  out  of  accumulated 
rents,  ib. 

may  be  raised  by  mortgaf^e  whenever  it  be- 
comes payable,  for  from  that  time  it 
bears  interest,  i.  66,  7. 

power  to  portion,  includes  power  to  mort- 
gage, i.  66. 

power  to  portion,  includes  power  to  create 
term  with  proviso  of  cesser,  i.  490,  n.  and 
491^  n. 

as  to  interest  on  portions,  i.  67,  n.  79,  n. 

charged  on  real  estate,  carries  interest  at 
4  per  cent.,  i.  67,  n. 

minority  no  bar  to  interest  on  portion,  ib. 

vill  carry^  interest  from  time  it  might  have 
been  raised,  lb. 

liable  to  contingency,  interest  not  payable, 

ib. 
may  vest  in  parent's  life-time,  and  carry 

interest,  ib. 
what  if  no  time  appointed  for  payment  of 

portion,  i.  66,  n. 
portions  raised,  term  to  cease,  induces  an 

inference  against  power  of  mortgaging, 

portions  to  be  raised  by  given  time  out  of 
rents  and  profits,  the  land  may  be  mort- 
gaged, i.^s,  n.  I 


PORTlON-<#Mltiia«f.) 

portions  are  presumed  to  be  iotesieil  to  hi 

raised  when  the  receipt  of  t^em  will  to 

most  beneficial  to  those  for  wbmn  they  ne 

provided)  unlesa  the  eoBtaary  be 

i.  74.  77, 

term  may  be  applied  far  raising 

although  one  parent  alive,  i.  75. 

raiseable,  living  a  parent,  rithough  tern  aet 

to  eommence  in  interest  till  death  of  sar- 

vivor  of  parents,  i.  77. 

rale  as  to  raising  portion  in  life-tiaM  ef 

parent  out  of  reversionary  term,  ib. 
contingent  portion  not  raiseable  in  fatfaeili 

life-time,  ib.  n. 
being  vested,  may  be  laised  out  of  vesled 
reversionacy  term   in  life-time  of  both 
parents,  i.  78. 
remarks  on  rale  respecting  raising  portiea 
by  sale  or  mortgage  of  reversionary  icna, 
i.  79,  tt.  99,  n. 
mav  be  contingent  till  father's  deatii,   ai- 

though  term  be  vested,  i.  80. 
if  both  portion  and  term  be  vested,  foraer 
may  be  raised  in  father's  life-time,  L  81. 
instances  where  it  was  held  not  raia^ble  tiD 

father's  death,  i.  97,  n. 
share  of  term  may  be  sold  to  raise  ahare  of 
portion,    if   time   of  payment   shrived, 
1. 89,  n. 
portions    payable    at  twenty-ooe,   vest  ia 
children  attaining  that  age,  and  become 
transferrable  to  Sieir  personal  represea- 
tatives,  i.  83.  86. 
and  children  being  entitled  to  other  provi- 
sions, makes  no  vaiiatioo  in  this  respect, 
1.91. 
case  where  portion  became  vested  on  marri- 
age, but  held  not  raiseable  till  mother's 
death,    term  being  to   commence  afber 
death  of  father  and  mother,  in  trast  to 
raise    portions  after   commencement   of 
term,  i.  84. 
refused  in  mother's  life-time  though  daii^- 
ter  twenty-one,  because  maintenance  was 
not  to  be  raised  till  term  was  in  posses- 
sion, i.  86« 
raiseable  in  life-time  of  jointress  if  mainte- 
nance not  postponed  till  term  in  posses- 
sion, i.  89. 
postponed  till    term  in  possession,  when, 

i.  88. 
not  postponed  merely  to  give  trnstees  an 

election,  i.  89. 
portions   not   suspended   on    ground  that 
other  provisions  are  made  for  cfaildreD, 
1.91. 
what  if  portion  is  to  be  paid  at  eighteen  or 
marriage,  or  as  soon  after  as  convenient, 
ib. 
may  be  vested  at  twenty-one,   though  not 

then  payable,  i.  99. 
'  no  time  ^xed  for  payment  of  portion,  it  can 

be  raised  by  rents  only,  ib. 
when  a  portion  is  vested,  and  how  it  nay  to 

made  contingent,  i.  101,  n. 
term  attends  sJter  portions  raised,  i.  464> 
creation  of  teem  to  raise  portions  an 
tion  of  personal  estatCi  iL  870,  lu 
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PORTION-^€Ml<JMMl.) 

dies  with  infant  portionary,  u.  1089. 

See  Camiivgetit  term.  Power,  ReversUmary 
ienm^  Trustee, 

"  POSSESSED/' 

prevents  lands,  passing ;  mortgagee  in  fee 
not  being  in  possession,  i.  409,  tO. 

POSSESSIO  FRATRiSy 

fliay  be  of  eanity  of  redeasption,  L  252,  n. 
or  of  a  nse,  &•  599. 

POSSESSION, 

retained  after  absolute  alienation,  a  fraud, 
i.17.21. 

distinguished  as  to  real  and  personal  pro* 
perty,  i.  19. 

visible  possession  evidence  of  property  in 
personalty,  contra  in  realty,  ib. 

retained,  fraud  as  to  personalty,  but  not  as 
to  realty,  ib. 

is  to  personalty  what  title-deeds  are  to 
realty,  i.  50. 

by  co-partner  after  pawn  to  companion,  a 
fraud,  L  2i. 

so  if  pawn  be  to  third  person,  i.  tt, 

not  fnindiilent,  when,  ib. 

H  not  with  true  owner's  consent,  ib.  n, 

perfected  by  delivery  of  key  of  warehouse, 
i.  29,  31. 

aAer  agreement  to  deliver  key,  no  fraud, 
i.  t9. 

of  choees  in  tuiion  may  be  given  by  delivery 
of  documents  respecting  them,  i.  tS, 

«f  bond,  after  assignment,  a  fraud,  ib. 

4f  ship,  after  pledge,  a  fraud,  i.  S5,  n. 
t6,  n. 

eamira,  under  4  Elir«  if  rights  of  third  per- 
sons  do  not  intervene,  Tb. 

tnust  come  np  to  time  of  iMinkroptcy  to  i>e 
affected  by  21  Jac.  1.,  ib. 

of  vessel  in  river,  after  mortgage,  a  fraud, 
i.  31. 

bare  possession  gives  no  right  of  priority, 
1.30. 

snust  accompany  gift,  i.  32. 

perfected  by  what  delivery,  ib.  n. 

ef  mill  or  theatrical  articles,  after  mort- 
gage, no  frand,  i.  ^^  n.  40,  n. 

vendee  permitting  retnrned  vessel  to  pur- 
ine another  voyage,  notwithstanding  pos- 
session, a  fraud,  i.  31. 

not  prevented  by  agreement  between  mort- 
gagor and  captain,  ib.  n. 

mortgagee  may  take  possession  of  ship  on 
its  arrival,  without  demand  of  monev,  ib. 

without  mortgagee's  privity  no  fraud,  ib. 

no  fraud,  if  delivery  cannot  be  made,  i.31. 

as  of  contingent  debt,  i.  32. 

of  goods,  after  assignment  to  receiver  or 
snrety,  no  fraud,  i.  ib. 

retained  after  assignment  under  duress,  no 
fraud,  i.  S3. 

so  if  allowed  to  be  retained  by  deed,  no 
frand,  ib. 

for  what  purpose  possession  Is  retained, 
proveable  by  parol,  ib. 

by  mortgagor  entrusted  to  sell,  no  fraod, 
ib. 


POSSESSION~(cM<tiit»af.) 

vendor  allowed  to  sell  after  bill  of  sale,  a 

frand,  i.  34,  n.     i 
agreeing  with  trnsts    on    bill   of  sale  no 

fraud,  i.  34. 
so  if  it  agree  with  trusts  in  settlement,  ib. 
taken  b^  vendee  mnst   not  be  join^   but 

exclusive  and  substantial,  ib.  n. 
agreement  that  mortgagor  shall  retain  pos- 
session, good,  i.  36,  n. 
nn  absolute  sale  must  be  immediate,  ib. 
4m  conditional  sale  may  be  postponed,  i.  36* 

37,  n. 
observations  on  this,  1. 57,  n. 
latest  case  on  retention  of^  possession,  ib. 
retained  where  it  cannot  be  conveniently 

had,  no  fraud,  ib. 
of  constructive  possession,  lb. 
Edwwrdt  v.  Harben  doubted,  Ib. 
after  assignment  for  creditors,  though  by 

agreement,  a  fnnd,  i.  36. 
must  accompany  and  follow  deed,  ib. 
not  frandnlen^   if  consistent  witli   deed, 

i.38. 
presumption    of  firand  fh>m   retention   of 

possession  may  be  repelled  by  evidence, 

of  fixtures  no  fraud,  i.  39. 

as  of  utensils  in  brewery,  ib.  ii.  1041. 

or  of  furniture  by  lessee  after  bill  of  sale  to 

landlord,  1. 39. 
or  of  still,  soap-vat,  windmill,   or  thea- 
trical articles,  L  40,  n. 
of  right  of  trading  after  assignment,  fran- 

dnient  within  21  Jac.  1. 1.41,  n. 
by  wife  of  her  separate  estate,  no  frand, 

i.  38,  n. 
by  husband    of.  wife's  goods,  fraudulent, 

when,  J.  43,  n. 
effect   oT   administrator's     possession    for 

twelve  years,  i.  44,  n. 
of  servant,  possession  of  master^  ib. 
cases  not  within  statute  of  21  Jac.  1.  ib. 
by  bankrupt  after  certificate,   not  within 

Stat  21  Jac.  1.  ib. 
by  trustee  for  creditors   not  within   stat. 

21  Jac.  1.  ib. 
with   symbolical   delivery  not  fraudulent, 

i.  45,  n. 
determined  before  bankruptcy  not  within 

Stat.  21  Jac.  1.  ib. 
nor  is  possession  of  empty  legal  interest  In 

stock,  ib. 
nor   is  possession  according   to  contract, 

i.  46,  n. 
nor  is  possession  w  <nil«r  droit,  as  executor, 

administrator,    factor,  trustee,  or  mort- 
gagee, ib. 
nor  is  possession  of  furniture  at  a  rent)  ib. 
nor  is  possession  of  bankrupt  after  delivery 

to  mortgagee  of  every  document  respect- 
ing diattels  pledged,  ib. 
nor  is  possession  of  bill  of  ladhig  after 

agreement  to  assign  it,  ib. 
of  W.  I.  D.  C.  warrants  carries  property, 

i.  47,  n. 
of  W.  I.  D.  C.  warrants  after  deposit^  not 

wKhin  21  Jac.  l.  ib. 
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PQSSESSION-(i;«Mirir^.) 

nor  18  i^d^'e^dn  of  ctorm&fit  j^rtheH  klmre, 

i.  47^0. 
ibor  18  postdssrofi  of  dfaitf  pttHner  th&t  of  an- 
other within  statnte,  tbod^h   the  other 

pay«  rent  for  it,  lt>. 
tl^er  sale,   wkich  woaUl    be    |;o6d  tibder 

ISth  £ris.  may  be  void    a4  to  creditors 

iinder  21  Jac.  1,  i.  48. 
ttoeyidence  of  oecnple^'fi  interest,  i.  49,n. 

ii.  576.  . 

after  conveyance  of  i'eal  efttal^,  not  frao- 

dulent,  1. 50. 
retention  of  (Mss^sfcioii  or  go6(!l  AHa  title- 
deeds  distlngnlsbed,  ib. 
See  Deed$t  Postponement, 
mode   of   recovery  of,    from    taorlcagor, 

i.  176,  n. 
frandolent   possessioh   tnketi   ^om   Aiorl- 

gagoi^,  t.  &d. 
not  neoessary  to  perfect  diortgage  of  free- 

holcfs,  it.  6^3,  n, 
nctnal  posscsniob  not  necessary  to  r^bder 
.    f    lessee  of  w{iole  term  liable  to  rfehfai  and 

covenants^  i.  1&4,  n. 
of  re<ieWer,  nbt  to   be  disturbed  iithont 

leave  of  coart,  i.  603,  n. 
by  mortgagee   for    twenty   years  withont 

payment  of  Interest,  and  mortgagor  not 

disabled,  primA/ucie  a  bar  fo  redeniption, 

i.S6K  . 

of  cesiui  que  iruH  not  adverse  to  tilie  of 

trustee,  when,  i.  499i  n. 
'n6t  necessary  to  plat  of  purchase  for  Value 

vritboht  notice,  il.  645.  648.  653. 
of  tenkuf,   is   notice   of    his    iutere^t,    ii. 

676^  n. 
wntra   oi    eqnitable   contract  thereon,  ii. 

577^n-  . 

trustees   ror  creditors  should  take  posses- 
sion, ii«  659,  n. 

'mortgagee  not  compellable  (o  take  pos- 
session except  be  has  obtained  jndgment 
in  ejectment,  ii.  95tf,  &  n. 

ejectment  (though  U  complain  of  ouster)  no 
evidence  of  mortgagor's  election  to  be 
out  of  possession,  ii.  1040. 
See  Adrei^e  Posseaaion,  ^ankrupi^  bond, 
Mortgagee. 

POSSESSORY  LAW, 

iff  Jttmaica,  seven  tear«  t><)s«^8i<^n^  H  bar 
to  the  legal  remedy,  I.  401,  if. 

POSSESSORY  TITLE. 

win  confer  parish  settlement,  vrhen,  i.  167,  n. 
See  Parish  Selilemhti. 

POSSIBILITIES, 

may  be  mortgaged,  i.  17. 

And  expectances  distinguished,  ib.  n. 

former  mortgageable,  Utter  not,  i.  18,  n« 

may  be  bound  by  estoppel,  ib. 

may  be  devised,  i.  268. 

possibility    and     condition     distinguished, 

i.  269,  n.  S70«  n. 
possibility  of  mortgagor's  performlpg  con- 
dition, not  an  interest,  lb. 
See  CotUingent  Interest,  Expectaney* 


POSTHUMOUS  SOI*. 

dangftU^  bavihK  rMeMed  ib  live  ft  fore- 
tlosn^e,  Ui«li  bota  ^g^Otet  hUh  nb^iMotelVi 
i.  317. 

POSTPONEMENT, 

fttsi   mortgagee    cdn^Mlnj^  blA  lAortfage 

poslponed,  k  '4^,  &  m 
mle  as  to  postponUent  by  fSoMkaXtagmdib' 
gage,   baMt  aotwithMaiidifig  MiMy  ar 
coverture,  i.  44S,  D-. 

See  Ftrse,  Second^  and  Third  Mar^ 
{MS,  Judgmenif  Legal  EstmU,  Priarit§f 
Term, 

POVERTY^ 

plea  of,  no  avail  against  ifatnte  of  limila- 
tibns,  tt.  1133,  4. 
See  i^roMc^  iff  ttigiCs, 

POWELL  ON  MORTGAGES, 

««t>et«iion  on  Its  «ll«u«ctet-  ill  dalfy  ImidIs 
repelled,  ii.  908,  n.  (#> 

POWCR, 

validity  of  sale  in    mortgage    deed   once 

dbbbted,  I.  10. 
now^held  good,   I.  i^,  n.     See  itfartg^e, 

mlh  trusts /or  sate. 
and  thisl  for  sale,  distinguished,  L  11,  It. 
to  mortgage  may  be  expressed  or  uaplicd, 

i.  i60. 
of  sale,  Includes  power  to  mortgage,  i.  61,  a. 

n.  1033. 

if  such  a  pother  be  Inserted  in  absolate  coa- 

yeyance  it  becomes  a  mortgage.,  L  lf4,  a. 
to  raise  money  by  sate  or  mortgage,  trnstees 

cannot    sell    after     mortgage,  v  61,  a. 

ii.  1 150. 
to  mortgage,  inferred  from  right  of  entry 

on  hon-paymenl  of  a  certain  sum,  i.  6f,  n. 
to  mortgage,  donferred  by  trust  in  v»Ul  to 

pfty  debts,  i.  65. 
to  portion,  includes  a  povrer  to  raise  it  by 

lAorlgage  at  a  certi<in  time,  ■•  66. 
to  let  and  set  and  out  of  rents  to  pay,  wiH 

not  authorise  a  sale,  I.  68. 
to  raise  legitcics  by  lease  or  mortgage,  ne- 
gatives power  to  sell,  ib. 
of  mortgaging,   not  Inferred  when  tens  ia 

to  cease  after  portions  raised,  i.  70. 
to  charge    an  estate  with  money  not  ex* 

ceedinga  specific  sum,  implies  power  to 

mortgage  with  interest,  i.  7S. 
to  portion,  includes  power  to  create  tens, 

witli  proviso  of  cesser,^  i.  490,  n.  491*  n. 
to  raise  a  sum  on  certain  estates,  indoilea 

power  to  fport^age,  1. 491,  n. 
tb  charge^  when  it  autnorises  power  to  Boit 

gage,  il.  lOSf,  n. 
distinguished  from  power  to  raise,  ib. 
to  mortgage,  not^  included  in  trust  to  *'  re- 
pair or  otnerwise,"  il.  1071. 
reoitiA  of  creation  of  power  e&aeotial  to  its 

valid  exectiiion,  i.  7S.  il.  I03d. 
feau  covert  having  power  of  appointncat 

may  appoint  eondiCionally»  i«.  107,  n. 
infant  may  execute  a  i^ovrer,  wbeii,  I.  SKIT,  tt* 
to  sell,  includes  power  fo  gite  ^iscliarge  for 

pnrchase-money,  t.  C35. 
to  give  receipts,  not  transferrable,  i.  t4t. 
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jMie  trustee  renonncingi  powers  remain  with 

others,  i.  943. 
of  delegation  of  powers  by  donee,  i.  946,  n. 
discretionary  powers  remain  with  old  trus- 
tees and  cannot  be  transferred,  i.  947,  n. 
effect  of  disclaimer  on  powers,  i.  949,  n. 
mortgage  nnder  power,  redemption  belongs 

to  person  for    time    being    entitled    to 

estate,  i.  965,  n. 
mortgage  bnt  a  partial  execution  of  power 

and  revocation  |iro   ttmto  only,    i.  966. 

ii.  lOdS,  n. 
of  priority  of  estates  conferred  by  power  to 

charge,  ii.  1033,  n. 
excess    of    power     binding  with    notice, 

it.  5^  n. 
otherwise  without  notice,  ii«  1039. 
benefit  nnder  power  always  a  diarge  on 

hmd  in  first  instance,  ii.  869,  n. 
general  power  to  A.  lukes  estate  h'ls,  and 

renders  it  liable  to  his  debts  and  mort- 

gagesy  it  1031. 
general  power  of  appointment  unless  exe- 
cuted IS  not  assets,  lb.  n. 
to  varv  and  cliange  securities^  never  con- 

trouled,  ii.  1033,  n. 
lease  and  release  a  good   execution  of  a 

power  in  point  of  form,  though  it  is  to  be 
executed  by  one  deed  only,  iL  1034. 
as  to  the  survivorship  of,  i.  947,  n. 
if  lien  of  Judgment  can  be  defeated    by 
)^  i.  975>  n. 


POWER  OP  ATTORNEY, 

.  to  sue  in  obligee's  name,  when  necessary, 

I.  93.  Ii.  908.  1048. 
should  always  be  inserted  in  mortgages  of 

€ko$e  in  action f  I.  94,  n. 
not  vacated  by  bankmptcy,  when,  i.  95,  n. 
to  effectuate  anv  part  of  mortgage  security, 

irrevocable,  ii.  1046. 1048. 
to  sell  stock  will  not  anthorize  a  transfer  by 

way  of  mortgage,  ii.  1067. 

POWER  OF  JOINTURING, 

performance  of,  decreed  agafaist  remainder- 
man in  fiivor  of  assets  of  tenant  for  life, 
11.869. 

POWER  OF  SALE-<seeSa2f.) 

PRECEDENCY, 

in  time,  gi^M  advantage  in  right,  L  447;  n. 
SeePriarUy^ 

PRE-EMPTION, 

right  of,  may  be  reserved  in  mortgage, 
1. 195. 

8ee  Atf-pur^Jbosf. 

I^REFERENCE— (see  PriorUy.) 

PRfiSBNTATION, 

iiiortga|ee  of  advowson  can  make  no  bene- 
fit of  presentation,  except  periiaps^to 
provide  for  a  child,  i.  197. 

term  lost  by  simoniacal  presentatloQ  by 
mortgagee,  lb.  n, 

legality  of  covenant,  that  mortgagee  shall 
present,  doubted,  i.  198. 

acMninee  of  mortgagee  in  by  wrong,  bnt  his 
title  good,  lb.  n. 

Vol.  IL 


PRE8ENTATI0N-{«w»'w««') 

if  mortgagee    present,    ana     six    months 

elapse,  it  will  be  good,  i.  198. 

See  Advowson,    . 

PRESUMED  SURRENDER  OF  TERM, 
old  roles  of  prfictice  respecting,  i.  491,  n. 
formerly,    terta   once^    assigned   to  attend 

never  presumed  surrendered,  ib. 
eealrtf,   if    neVec   ..assigned  to    attend,   i* 

499,  n. 
or  if  it  had  lain  dormant  a  long  time,  ib. 
all  terms  set  up  by  mortgagor  against  mort- 
gagee, presumed  surrendered,  1.  493,  n. 
term  in  plaintiiT's  trustee  not  to  be  set  np 

in  ejectment,  Ib. 
no  presumption  of  surrender  from  mort- 
gagee's neglecting  to  take  assignment  of 
term,  1. 495,  n. 
deciaration  by  trustee  or  something  tanta- 
mount thereto,  requisite  to  prevent  pre- 
sumption, i.  498,  n. 
permitting  term  to  remain  in  old  trustee^ 
evidence  of    intention    to    abandon  it, 
.1.499,  n. 
presumption  should  be  in  favor  of  person 

entitled  to  possession,  lb. 
term  recited  in  special  verdict  cannot  be 

presumed  surrendered,  i.  495,  n. 
term  not  noticed  for  sixty  years,  no  sale 
in  mean  time,-  yet  term  presumed  surren- 
dered, umb.  i.  496,  n. 
jury  might  be  directed  to  presnme  a  sur- 
render or  conveyance  in*a  much  less  time 
than  twenty  years,  ib. 
presumption  not  made  at  trial  in  country 

cannot  be  made  afterwards,  i.  497,  n. 
term  acquired  in  after  ejectment  brouchty 
not  enough  to  prevent  presumption  of  its 
surrender,  ib. 
general  rules  as  to   presumption   of  sur- 
render, ib. 
Lord  Eldon's  disapproval  of  doctrine,  lb. 
term  not  to  be  presumed  surrendered,  be- 
cause it  is  satisfied,  1. 498,  n. 
presumption  never  made,  it  it  be  not  trus- 
tee's   duty  to  convey  or   surrender,    u 
500,  n. 
purpose  of  justice  to  be  looked  to  in  merg* 

ing  or  continuing  term,  i.  494.  500,  n. 
term  kept  alive  by  recital  of  its  existence 
in  deed    to  which   trustee  is    a   party, 
i.  500,  n.  501,  n. 
covenant  to  produce  deed  creating  term^ 

eoongh  to  keep  it  alive,  i.  501,  n. 
inference  from  deed  creating  term  not  being 

found  in  trustee's  hands,  i.  509,  n. 
formerly  surrender  presumed    only  where 
it  was  for  interest  of  owner  of  inherit- 
ance, i.  509. 
now  term   may  be  presumed  surrendered 
against  owner,  ib.  n. 
'  .presumption    may  be  made  against  mort- 
gagor in  favor  of  bis  honesty,  i.  .503,  n. 
limited   administration  being  necessary  to 
assignment,  a  fact  in  favor  of  presump- 
tion of  surrender,  1.  509,  n. 
long  possession  by  cestui  qu€  fmsf,   not  in 
Itself  a  ground  for  surrender^  i.  504,  n« 
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PRESUMED  SURRENDER   OF  TERM*- 

{gwtinued,) 
neglect  of  term  e?ideoce  of  Its  tarreBder, 

i.  604,  o. 
necessity    of  noticing    terms  in   marriage 

settlement  and  mortgages,  if  intended  to 

continne  them,  lb.  508,  n. 
assignment  of  term  pendente  tUe,  will  not 

rebnt  presumption  of  its    sorrender,   i. 

497,  n.  505,  n. 
assignment  of  terra  more  regarded  than  its- 

c|aiescent  existence,  i.  505,  n. 
objection  from  rtile  at  law.  iptevferingwitb 

mles  in  equity,  answerea,  t.  506,  n. 
wiiat  circumstances  wiQ  rebut  presumption 

of  surrender,  ib.  ' 

there  must  l>e    some  dealing  on  term  on 

every  substantial  change  of  ownership  to 

keep  it  alive,  ib. 
general  declaration  of  trust,  ^tth  mention 

of    deed    creating    term  in    schedale, 

enough  to  keep  teVm  alive,  i.  507,  n. 
this  law  questioned,  ib. 
illustration  of  different  bearings  of  rule  in 

law  and'  equity  on  attendant   terms,   i. 

508,  n. 
unnecessary  to  ascertain  precise  moment  of 

surrender,'  ib. 
■ix  general  rules  for  determioluffwhen  terra 

may  be  presumed  surrendered,  i.  509,  n. 
See  Attendnni  Term,  ConvewoMCy  Legal 
EUate^  Length  of  Time,  jPrettm^ion, 
Re'conoeyanee,  Term. 

PRESUMPTION, 

may  be  rebutted  by  parol,  i.'458,  n. 

rule  of  pMsumptiou  is  ut  re$  riit  acta^ 
i.  499,  n. 

fair  presuroptlpn  may  be  made  In  favor  of 
purchaser  for  valuable  consideration,  ii« 
567. 

court  proceeds  on  iufereqce,  not  presump- 
tion, in  explaining  will,  il.  837% 

that  testator,  in  chargipg  A^  means  ta  ex- 
empt B.,  inapplicable  to  estate  purchased 
after  will,  ii.  861. 

presumed  that  person  executing  deed,  is  of 
age  till  contrary  shewn,  i.  59,  n. 

from  length  of  possession,  applies  to  bond 
as  well  as  to  mortgs^es,  ii.  1156. 

court  of  King's  Bench  will  never  presume 
a  wrongful  act,  ib. 

V ill  presume  interest  paid  for  thirty-seven 
years,  if  the  contrary  be  not  fciiiid  in 
special  verdict,  ib. 

conveyance  not  presuuied  after  fifty<t]iree 
y^^cs,  grantee  having  been  let  into  pos- 
session as  Welch  mortgagee,  ii.  1155.' 
See  Conveyance^  Legal  Estatey  Length  ^ 
timet  PreMumed  Surrender ,  Stiiluie  ef 
Limitations, 

PREVIOUS  ADVANCES, 

no  lieu  for,  on  equitable  mortgage^  ii.  1057  a. 

PRIMARY  FUND 

for  debts  not  exonerated,  merely  because 

another  fund  is  provided,  ii.  856,  n. 
estate  descends  on   heir  subject  to  mort- 

j^e,  as    between  heir's  real  and  per- 

•aaaal  representative,  land  primarily  liable, 

ii.  867. 


PRIMARY  WS1}^eanamei.J 

same  of  purchaser  buying  eatiite  soljeet  fii 

mortgage,  il.  86S,  n<  B6T't 
whether    purchaser  of>(.'^ate   aa|»j«rt  ts 
mortnge  has  piade  hU  personal  prppcrtf 
first  tund  for.  pi^yment,  a  qpeatiun  of  i^ 
tention,.  ri«  B73U  .    ■ 
agreement  that  mortgage  shall  be  paid  oai 
of  purchape-money,   makes    parchaser'f 
personal  estate  primarily  Muhle,  ib.  ■. 
See  Deaeended  amd  De9iae4  Eaiateay  Beitf 
Land^  Personal  Ettate^  PunekoMer  oi- 
Jeet  to  Mortgage. 

PRINCIPAL  AND  X&EJUiT^aee  Agad,) 

PRINCIPAL  AND  INTEREST, 

separate  debts  seeured  on  aaaie  fiod,  IL 

994,  n. 
S«e  Tntertfet*" 

■ 

PRINCIPAL  AND  SURETY, 

rale   that  Aind  ben<;fited  shoold  czooeraft 
auxiliary  fund,  ^plieii'  t6  principal  md 
surety,  ii.  871. 
all  money  paid  by  surety  betra  intteeaty  i. 

903. 
foreclosure    by  prinelpaly  surety  mni  be 
party,  ii.  97t, 
See  Surety, 

m 

PRIOR  INCUMBRANCE, 

defective  at  law  not  available,  i.  45^  ■• 
protects  that  part  of  estate  oniky  jkHA  it 

comprises^  i.  478. 
though  obtamed  by  frand^  will  protect  fmum 

mortgagee  requiring  it,  i.  512. 
though  satisfied  at  law,  will  protect  smhce- 

qnent  incumbrancer  in  equity,  ib. 
purchase  of  prior  incumbrance  pemdenit  JSk^ 

good,  f.  538,  n. 
advantage  derived  from  piior  judgmeBl^  L 

518. 
mortgagee  may  taclc  it  to  bis  mortgage,  i 

520,  n. 
prior  judgment  of  little  nse  valeas  it  eonfes 

title  to  legal  €^tate,^lb,  5r||i,  a. 
prior  mortgage  no  avail  to  sobseqiieiit  cre- 
ditor by  bond  or  judgment,  i.  $2i« 
assignment  of  prior  mortgage  af\er  decree^ 

no  avail,  i.  540. 
same  when  procured  by  incombramsci 

are  not  parties  to  suit,  ib. 
prior  mortgage  cannot  be  set  vp  by 

wli9    lent  with  notice  of  meane 

brance,  i.  551,  n. 
prior  mortgagee  derivea  no  advantage  ia 

buying  subsequent  judgment  witbovt 

sent  of  mortgagor,  i.  5t7. 
purchase  of  security  with  aotiee  «f 

incumbranoc  no  avail,  Allien,  L  5t8,  dc  ■. 
mortgagee  may  tacit  prior  atataite    to  \m 

mortgage,  i.  590,  a» 
prior  statute  laf  ilitla  use»  nnleaa  it  eonfcr 

a  title  to  legal  estate,  i.  5S1,  n. 

PRIORITIES, 

tacliing  allowed  up  to  decree  to settlepii* 
oritias,  not  aiUrwards,  i.  538,  n. 
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PRIORITY. 

nofie  by  bare  possestion,  i.  ^. 

of  priorit)r  by  possession  of 'bill  of  ladiog,  ib. 

or  posaeasioD  of  ship,  i.  433,  n. 

aecotid     mortgagee   having   deeds  without 
.  lei^I  estate,  and  without  notice,  acquires 
what  priority,  i.  5«,  7.  477.  ii.  1051. 

second  mortgage  without  notice,  acquires 
priority  by  obtaining  legal  term,  i.  6t,  n. 

custody  of  deeds  creating  term,  and  decla- 
ration  of  trust,  gives  what  priority,  i. 
57,  ^  B.    ' 

difference  between  priority  fo  civil  and 
EngKah  law,  i.  464,  if. 

distinction  as  to  tacking  and  priority  snb- 
mitied,  ib. 

by  denial  of  security  mortgagee  loses  his 
priority,  I.  446,  n. 

ao  if  he  stand  by  and  encourage  anbsequent 
mortgage,  i.  557,  n. 

fourth  mortgagee  obtaina  no  priority  by 
purchase  of  second,  i.  447. 

of  priority  between  second  effiectnal  and 
firstd^foctivft  flsortgagp,  h  598,  n. 

one  having  statute  at  law  and  mortgage  in 
eqaity  preferk-ed  to  mortgagee  in  equity 
only,  i.  450,  1. 

marigagee  lending  money  without  notice  of 
prior  incumbrances  and  acquiring  legal 
estate  preferred,  i.  45?. 

by  purchase  of  prior  judgment,  i.  453. 

judgment  creditor  buying  in  first  mortgage 
pending  bill,  by  second  to  redeem,  ac- 
quires what  priority,  i.  456. 

of  priority  between  judgment  creditors, 
i.  514»  n.  515,  n. 

priority  of  judgment  binds  freehold,  priority 
of  execution  leasehold,  |.  515,  n. 

mortgagee  protected  by  old  satisfied  ^sta- 
tute, L  453,  n. 

of  priority  acquired  by  third  mortgagee 
buying  tn  firat,  i.  454,  n. 

tfaoBg|i  second  be  registered,  ii.  627,  8,  n. 

mortgages  under  inclosare  act  obtain  prio- 
rity to  every  other  incumbrance,  i.  556,  n. 

of  priority  by  possession  of  legal  estate,  lb. 

covenant  to  assign  legal  estate  not  equal  to 
actual  assignment,  i.  451,  n. 

mortgagee  of  legal  estate  between  contract 
for  purchase  and  conveyaace  obtains  pri- 
ority If  without  notice,  ib. 

mortgagee  from  tenant  in  tail  without  re- 
covery obtaining  term,  preferred,  i. 
456,  n. 

person  having  best  right  to  call  for  le^l 
estate  obtains  no  priority  unless  he  ac- 
qninea  actual  dominion  over  it,  1.  451,  n. 

summary  of  points  relating  to  priority,  i. 
556,  n. 

ao  equitable  priority,  i.  557,  n. 

nxoept  when  legal  estate  outstanding,  ib. 

neeottd  mortgagee  may  obtain  what  fMriority, 
ib, 

of  priority  by  acceleration  of  charges,  ib. 
ii.  1069. 

by  exception  in  covenant  against  incum- 
brances, i.  557,  n. 

lyy  registration,  tt.  6S4.  6f  8,  •«    See  Regii- 


PRIORITY— {«<m/in«^(r.) 

of  registered  judgments'  In  Ireland,  ii« 
631,  n. 

assignment  from  two  of  three  trnstees  of 
attendant  term  preferred  ^o  assignment 
by  other  one,  i.  4S6. 

of  priority  by  equitable  mortgage,  i.  55^,  n. 

equitable,  preferred  to  legal  mortgage  with 
notice,  ii.  1068. 

Mecu$  if  legal  mortgage  made  without  notice 
of  former  deposit,  ib. 

of  vendor's  lien  and  equitable  mortgage, 
decided  by  rule  qui  prior^  Stc,  ii.  1062. 

crown  debts  have  priority  to  statute,  judg- 
ment, or  recO|;nizance,  if  lands  not  deli- 
vered to  subject,  ii.  1077. 

crown  debts  not  of  record  entitled  to  prio- 
rity over  subject's  execution,  if  property 
in  goods  not  changed  by  sale  and  deli- 
very, ii.  1078. 

king    preferred   to   assignees  of  bankrupt^ 

ii.  1085. 

See  Bill  of  Lading,  Bill  of  Sale,  Coneeai* 

menty  Fraud,  IncwmbrmicCy  Prior  In- 

cumhrance.  Second^  Third,  Foiirthf  mud 

Fifth  Mortgagees. 

PRIVATE  RIOHT8, 

must  give  way  to  public  good,  i.  405^  n. 

private  men's  actions  and  suits  must  be  sus- 
pended fbr  a  convenient  time  for  good  of 
the  realm,  ib. 
See  Ambassador, 

PRIVILEGE, 

extent  of  attorney's  privilege,  ii.  583,.  n« 
restriction  of)  ii.  589,  n. 
is  the  attorney's,  not  the  clienrs,  ii.  588« 
See  Atlomeji,  Attorney  and  CHent,  Soli- 
citor\  WUness, 

PRIVY  SEAL, 

writ^  off  necessary  to  enable  infant  to  levy 

fine  or  snfier  recovery,  i.  334,  n. 
as  to  proc^ediega  by,*  ii^  9f5,  n. 

PROCEEDINGS, 

of  staying  proceedings  under  7  Geo.  2.  c.  SO. 

i.  170,  n.  . 
stayed  on  tender  of  principal,  interest,  and 

costs,  i.  168. 
except  where  right  Is  questioned ;  or  it  would 

prejudice    subsequent   Incumbrancers,  i. 

169. 
in  this  case  principal  uid  interest  must  be 

admitted  on  reference,  i.  170. 
underrmortgagor  moving  to  stay,  must  re- 
deem mortgagee  on  his  own  estate  and 

others,  i.  340,  n. 
time  may  be  enlarged  undef  foreclosure  nisif 

If  proceedings  stayed  under  stat.  7  Geo.  S. 

c.  tOj  ii.  998,  n. 
additional  cases  on  this  statute,  i.  170,  n. 

See  ^eetment,    Foreclosure,  Staying  Pro- 
aesdingSt 

PROCESS^sea  Se^sstraiwu,  Subpoena.) 

PRO  CONFESSO, 

as  to  taking  bill  by  when  mortgagor  out  of 
jurisdiction,  ii.  1016|  n. 

31^ 
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PROCURATION  MOKEY, 

5i.  per  cent  the  utmost  that  can  be  cfaarsed. 
ii.  1090  d.  ' 

FRODUCTION  OF  DEE0S, 

solicitor  having  lien  on  deeds  cannot  refnse 

to  prodoce  them  as  evidence,  ii.  i063  d, 
late  cases  on,  ii.  fiS3,  n. 

"  PROFITS," 

meaning  of  the  word,  I.  73,  n.  ii.  848,  n. 

it  implies  a  povrerto  mortgage,  i.  61,  f. 

if  yearly  profits  cannot  raise  snm  within 
time  appointed,  mortgage  may  be  made 
1.  63.  73,  n.  74,  n. 

where  the  word  «  profiu"  will  enable  a 
mortgage,  i.  73,  n. 

where  it  will  not,  i.  74,  n. 

devise  to  pay  debts  out  of  profits  equivalent 
to  devise  to  sell,  I.  SJ6,  n. 
See  Covenant,  Portiona, 
PROMISE, 

of  acconnt  within  twenty  years,  eqnal  to 
account  stated*  in  protecting  equity  of 
redemption,  [l  Gow.  41.]  i.  370,  n.  389. 

of  redemption  not  enongh  to  open  foreclo- 
sure against  mortgagee's  consent,  ii.  1009. 

after  banlimptcy,  revives  debt,  i.  391,  n. 
Sec  Acemmt^  Acknowkdgment. 

PROMISSORY  NOTE, 

not  enongh   to  remove  vendor's  equitable 
lien,  ii.  1062. 
See  Note. 

PROOF, 

what  sufficient  proof  of  execution  of  deed, 
ii.  lot f,  n.  ' 

See  Executum  pf  Detd,  Witness. 
PROTECTION, 

prior    incumbrance   protects  that  part  of 

estate  only  which  it  comprises,  i.  478. 
legal,   sometimes    protected    by  equitable 
mortgage,  Ii.  J061. 
9ee.  Attendant  Term,  Legal  Estate,  first 
Mortgagee^  Jmdgmifit,  Priority,  Sta- 
tute. 

PROTESTANT 

h*lt  of  papist  may  redeem,  i.  J64. 
See  Catholic,  Heir,  Paj^. 

PROVISION 

made  for  children,  no  gh»und  for  snspendiuff 

portions,  i.  91.  «-  o 

for  maintenance,  not  supplied  by  equity  to 

prevent    portion  vesting   at  twenty-one, 

though  not  then  payable,  i.  92. 

See  Maintenance,  Portions. 

PROVISIONAL   ASSIGNMENT   (in  Bank- 

.mntcy.) 

extent  tested  subsequently  to  it,  too  late. 
iL  1085.  1         ^  f  , 

PROVISO 

for  payment  of  money  and  interest,  default 
of  one  payment  of  interest,  forfeiture  of 

/   whole  proviso,  ii.  90?. 

effect  o€  proviso  that  it  shall  be  lawful  for 
mortgagor  to  take  the  profits  till  default 
in  payment,  i.  171. 
See  Condition,   Proviso  for  Redemption. 


PROVISO  OP  CESSER, 

power  to  portion  includes  power  to  cfole 
term  with  proviso  of  cesser,  i.  4So  i. 
491,  n.  ' 

term  directed  to  cease  cannot  be  cootiiiKi 
i.491,  n. 

what  such  a  proviso  should  contain,  1 49D, 
note. 

PROVISO  FOR  REDEMPTION, 

limited  to  mortgagee,  and  not  to  his  hdn, 

yet  heir  may  redeem,  i.  116. 118. 
so  where  it  is  reserved  to  hint  aod  tiieheh 

male  of  his  body,  and  he  dies  withM 

Issue,  i.  119. 
so  where  it  is  confined  to  the  life  of  tie 

mortgagor,  ib. 
provisoes  for  redemption  by  way  of  sgm* 

ment  and  condition  distinguisiied,  L  I 

See  Re-conveyance. 
presumed  from  inadequacy  of  price,  I  SSf, 
proviso  to  pay  money  on  any  Midnehw- 
day  gives    everlasting   right  to  redna, 
I.  374. 
erased,  assurance  nevertheless  adjodgcd  i 
mortgage,  i.  283,  n. 
See    Absolute   Cosmeyance,    Agrtmatj 
Condition,  D^eammee,  Mortgogtiy  hr- 
chase.  Redemption. 

PUISNE  MORTGAGE, 

distinguished  from  e^giie  and  mesne  notigi^ 

i.  5$4,  n. 
puisne    mortgagee  may  purchase  prior  » 

cumbrance  to  protect  himself,  i.  5»S. 
but  prior  mortgage  no  protection  mileu  it 

be  forfeited,  ib. 
puisne  mortgagee,  buying  in  prior  srcsrity, 

Eaid  all  due  on  that  security  as  well  ss  « 
is  own,  I.  483.  5«4. 
contra  if  it  be  to  cover  mortgage  whidi  ht 
holds  as  executor,  agent,  trustee,  or  gar- 
dian,  i.  345,  n.  &t4,  n. 

PURCHASE, 

with  notice,  set  aside,  though  for  nloe,  u. 

585,  n. 
defeasible  purchase  distinguished  fronnoit- 
gage,  1. 130. 
See  Heir,  Notice,  Personal  EstsUj  Ptr- 
Closer. 

PURCHASE  MONEY  UNPAID, 

of  vendor's  lieu  for,  i.  354.  ii.  87«.  I06t 
if  vendee  sell  or  die  this  lien  ceases,  j«t 

court  will  sometimes  restore  It  infiiTore^ 

legatee,  ii.  87S. 
equitable  lien  removed  by  taking  whst  «• 

curity,  i.  354,  n.  ii.  I06t. 
bond  in  England  at  6  |ier  cent,  for  purebi-*e- 

money  unpaid  of  estate  in  West  ladies, 

void,  ii.  899. 
sed  qutere  now,  ib.  n. 
tliat  purchase-money  is  unpaid,  not  to  be  '■•• 

ferred  from  deed  deducing  title  by  rediii, 

ii.  580.  ®  ^ 

See  Vendor, 
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PURCHASER, 

what  uid  who  he  U,  ii.  654,  n. 

caonot  resist  performaoce  of  contnct  for 
want  of  covenants  for  title  by  trosteesy 
L  61,  B. 

concerting  with  executor  in  fnuidnlent  trans- 
actions liable  for  full  value,  1. 10«,  n. 

from  ezecntor,  not  boand  to  take  notice  of 
trosts  of  will,  ii.  568,  n.  ^ 

decree  to  pay  legacy  from  his  having  notice 
of  will,  ib. 

from  executor,  affected  with  notice  that 
debts  are  unpaid,  II.  569,  n. 

of  personal  estate  from  execntor.  may  in 
some  cases  be  bound  to  see  his  money 
applied,  i.  103.  S44,  n. 

mortgagee  is  a  purchaser,' I.  fll. 

of  estate  with  a  bad  title,  shall  havcthe  be- 
nefit of  any  title  afterwards  acquired  by 
vendor,  i.  190. 

aAer  bill  filed,  purchases  at  his  peril,  1. 
215. 

buying  lands  under  a  general  power  to  sell, 
is  not  obliged  to  attend  to  sufficiency  or 
insufficiency  of  land  sold  for  the  purpose, 
i.  f  16. 

c9tUra  if  there  be  hi  pendens  between  heir 
and  trustees,  tb. 

or  if  power  to  sell  depend  on  insufficiency 
of  another  fund,  i.  tl6,  17.  SS9,  40, 1. 

if  the  first  trust  be  to  pay  debts  generally, 
purchaser  Is  discharged  from  attending  to 
the  application  of  hS  money,  i.  917. 

otherwise  where  trust  is  for  payment  of 
scheduled  debts,  i.  2i8,  19. 

when  purchaser  is  exonerated,  he  is  not  an* 
swerable  for  money  embexzled  by  trus- 
tees, i.  tt4. 

but  where  money  is  raised  under  sanction  of 
an  act  of  parliament  breaking  in  upon  a 
settlement,  he  must  see  the  money  speci- 
fically  applied,  i.  926,  7. 

so  if  sale  be  under  a  decree  of  court  of 
Chancenr,  payment  to  a  trustee  for  pur- 
poses of  the  decree  is  not  a  discharge, 
i.  W7,  8. 

not  bound  to  see  his  money  applied  where 
trustees  are  appointed  to  sell  land,  i. 
S«7,  8. 

cases  where  purchaser  must  see  his  money 
applied,  I.  «4t,  n. 

cases  where  he  is  exempt  from  that  liability, 

i.  i43f  n.  244,  n. 
if  a  special  aotbority  be .  given  to  particular 
persons  to  give  enectoal  receipts  for  mo- 
ney received  for  the  purchase  of  land, 
that  authority  cannot  be  assigned  or  de- 
legated directly,  but  it  may  indirectly  be 
varied    by    parties    reneonciog,    i.    242. 
246. 
See  Delegaiion,  Disclaimer,  Power^  Re- 
wuneiatum^  TruMees. 
roust  redeem  both  mortgages    or   ueither, 
I.  340. 
-   of  equity  and  redeRi)>tion  for  valuable  con- 
sideration,  may  redeem  mortgage  without 
discharging  bund,  i.  359. 
for  value   witlionl    notice,   allowed   to    use 

deeds  stolen  from  window^  i.  51  J. 


PURCHASER-{«mltiiitfd.) 

cannot  protect  himself  by  taking  a  convey- 
ance trom  a  trustee  with  notice  of  a  trust 
at  time  of  obtaining  it,  i.  535. 

plaintiff  held  to  strict  proof  of  title  against 
bonA  fide  purchaser,  I.  544. 

if  purcmiser  cannot  deduce  title  but  by  deed 
leading  to  a  fact,  he  will  have  notice  of 
that  fact,  ii.  565,  n. 

presumed  acquainted  with  writings  neces- 
sary to  vendor's  title,  ii.  572. 

has  notice  of  every  thing  of  which  his  ven- 
dor has  notice,  iL  565.  567,  n. 

not  presumed  to  know  donbnul  equiti^,  ii. 
566,  n. 

contra  of  plain  equities  and  common  law  of 
tlie  realm,  ii.  567,  n. 

with  notice,  has  benefit  of  want  of  notice  by 
intermediate  parties,  ii.  565,  n. 

with  notice,  selu  to  one  without  notice  ac- 
countable for  purchase-money,  ii.  572. 

with  notice,  from  one  vrithout,  sheltered, 
under  first  purchase,  ib.  n. 

bowMi  to  inouire  for  consideration  of  set- 
tlement, ii.  572. 

€9nira  if  title  good  without,  u.  573. 

havhig  notice  that  1^1  estate  is  outstanding, 
bound  by  trusts,  ii.  578,  n. 

from  remainder-man,  should  see  that  prior 
entail  is  spent,  ii.  579.  581. 

may  shew  tliat  his  attorney  misinformed  him, 
ii.580. 

without  notice,  having  legal  estate  or  best 
right  to  it,  not  to  be  annoyed  or  harassed 
in  equity,  i.  468.  471.  il.  596. 

taking  defective  conveyance  without  notice, 
and  procuring  term,  protected,  i.  468. 

if  purchaser  with  notice  protected  by  pro- 
curing assignment  of  nnasslgned  satisfied 
term?  IL  613.  615. 

without  notice,  obtaining  legal  estate,  not 
prejudiced  by  prior  registered  eqmtable 
incumbrance,  ii.  628,  n. 

for  value  without  notice  a  fimrorite,  and 
equity  will  not  disarm  but  assist  him,  i. 
478,  n.  480,  n.  Ii.  642. 

not  compelUble  to  discover  any  thing  to  his 
prejudice,  ii.  643. 

no  presumption  against,  ii.  645. 

nor  the  least  step  taken  against  him  in  equity, 
ii.  648. 

not  even  to  perpetuate  testimony,  ib. 

only  in  furtherance  of  justice,  ii.  654,  n. 

not  obliged  to  discover  what  lands  are  sub- 
ject to  his  judgment,  ii.  649. 

or  goods  at  uuder-valne,  discovery  ordered 
on  terms,  ii.  651. 

nature  and  extent  of  plea  of  purchase  for 
valuable  consideration  without  notice,  ib. 

sometimes  placed  in  better  situation  tlian  his 
vendor,  li.  768. 

of  expectant  heir,  must  account  as  mort- 
gagee, ii.  959,  n. 

but  he  will  be  allowed  his  cosU,  ii.  991,  n. 

has  a  lien  on  estate  for  deposit  paid,  ii. 
1062. 

^i^re,  \f  intended  purchaser  can  compel 
mortgagee  to   shew  mortgage  deed?    i« 

•  3J8,  n. 

See  Mortgage  Deed. 
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PURCHASER  OF  ESTATE,  SUBJECT  TO 
A  MOHTGAOE, 

00  bis  death  land  first  liable  to  mortsage, 
ii.  863.  o  «»  7 

porcbaser  of  encnmborecl  estate  on  farther 
advance  .charges  other  lands/  principal  es- 
tate sHil  primarily  liable,  U<  %66. 

whetlier  such  a  parcfaaser  hito  made  his  per- 
sonal estate  first  fund  :for  mertgagey  a 
question  of  intention,  ii,  97S, 

agreement  that fportgaj^sliall  be  paid  out 
of  purchase-money,  mahes  pnrctiaser's  per- 
sonal estate  first  liable,  ib.  n. 

purchaser  foa  partlculavparpose,  ooTenants 
to  pay  mortgage,  debt  not  thereby  made 
personal,  Ii.  876,  7. 

if  mortgage  forms  part  of  price  of  estate  it 
becomes  pnrchaser's  own  personal  debt, 
•6    ii.  874,,  n.  88f ,  n. 

indorsement  on  conveyance  that  part  o#  pur- 
chase-money is  retained  :to  pay  mortgage, 
an  appcopriation  of  mortgage  to  par- 
chaser's  own  asfs,  ii.  674(,  n. 

what  if  mortgage  form  no  part  of<  consider- 
ation for  estate,  ib«  BdS,  n. 

by  acts  of  v^idee  it  may  be.infcrrad  he  in- 
tended to  make  debt  his  oam,  ii;.88l. 

doctrine  on  this  aulsject  stated  and  illus- 
trated, ib. 

makes  debt  his  own,  when,  ii.  882,  n. 

bis  indemnity  to  vendor  against '  mortgage- 
money  no  appropriation  of  debt,  ji.  885. 

nor  is  hia  d»Teaant  wiUi  vendor  'to  pay  mo- 
.jiey,  ih.  n.  •        .        (        • 

contra  if  he  covenant  with  mortgagee,  ib. 
-  new  equity  of  redemption,  and  covenant  by 
.i    pnrcliaser  to  pay  money,  an  appropriation 

of  debt  to- his  own  use,  ii*  884,  D. 
.  if  beyond  isidemnity  to  vendor,  purchaser 
enters  into  new  contract  with  mortj;agee 
<  .  as  for  diflSerent  tihies  and  modes  of  pay- 
pient,  .&c.  he  makes  mortgage  debt  his 
own,  ii.  88a,  n. 

parcfaaser  cannot  by  implication  make '  debt 
his  own  .^without  concurrence  of  mortgagor 
in  conveyance,  ib. 
See  Covenanif  Hehy  Personai  Bsiait. 

QUARE  JMPEDIT, 

to  compel  mortgagor  to  present  nominee  of 
mortgagee  to  anadvowson  will  be  retained 
in  equity,  i.  197. 

QUARRY, 

mortgagee  not  allowed  for  opening,  ii. 
960,  n. 

QUIA  TUJET, 

bill  of,  lies  to  prevent  mischief,  i.  SIS,  n. 

QUI  PRIOR  est  tempore  potior  est  jvre^ 

applies  where  one  of  two  innocent  persons 

must  be  loser,  i.  160.  ii.  641,  n. 
so  it  applies  to  mortgagees,  i.  261,  n. 
and  between  different  creditors,  L  257,  n. 
also  10  chosn  in  action,  i.  451. 
and  bare  equities,  i.  4-J6.  534,  n. 
the  rule  determining  priority  of  redemption, 
i.  i'6'<;,  n. 


R. 


RAISE, 

if  power  to  raise  a  sum  aaflioriaaa 
to  raise  it  by  mortgage,  ii.  lOSfy  n. 
See  P&um. 

^ATBS, 

bequest  of  money  4Be  on  parochial  imtca  la 
cbari^,  void,  L  148,  9* 

liBAI,  ESTATE, 

real  anil  peraeqal  property  distingniiihed  as 

..   to  relentiop  oif  possession,  L  19. 

mortgage  of  reai  estate  by  executor,  i. 
104,  n. 

exempt ,  at  cpmpnqn  law  from  ezecntioa  far 

.    a  personal  duty,  U.  776. 

exception  in  case  of  Uie  kipg's  debt,  ib. 

or  where  bound  in  respect, of  the  heir  aa  ex- 
press^ within  the  contract,  ib. 

whence  tliis  exemption  arose,  ib. 

but  where*  l^eir  was  expressly  bound,  actiaa 
of  debt  i^y  against  him,  iL  777. 

modes  wherdi>y  real  estate  may  be  aabjected 
t6    specialty  and  simple-contract  debts. 
•     U.787.  . 

when  real  estate  Is  the  first  fund  for  debts, 
.H.8«l. 

prodi^e  of  real  esUte  to  be  first  applied, 
whete  devise  is  to  se^l^/*  and  wfaaji  stM" 
to  1^9^  mortgages  rimd  Qther  debts,  and  add 
rej^idne  to  personal  estate,  ii.  829. 

ps^rticiJar^,  apprK>priated  ^  debts,  perseaal 
fund^  exempt,  ii.  836. 

but  theire  most  be  clear  and  diamine t  charge. 
of  debts  on  real  estate  to  ma^^  it  liahk^ 
il.  843,  n. 

neither  change  pn  real  estate,  nor  direetita 
to  sell,  nor  preation  of  teruji  .for  debts, 
will  exempt  personal  fund,  iL.844»  n. 

descended  estate  must  exonerate  r^al  estate 
incombered  in  favor  of  deviaecy  iL  840^ 
841. 

although  there  be  a  general  charge  for  pay- 
ment of  debts,  ii^  854. 

such  charge  make  no  difference  ajs  betwern 
heir  and  devisee,  but  only  improves  con- 
dition of  creditors,  ib. 

rofi^ra,  if  estates  devised  be  specifically 
charged,  then  it  shall  be  first  liable, 
ii.  856. 

even  in  exoneration  of  heir,  li.  857. 

these  are  always  questions  of  intentioB,  ii. 
858. 

general  rule  as  to  order  in  which  real  assets 
are  to  be  applied,  Li.  861. 

being  original  debtor,  must  bear  barthea, 
though  bond  be  subsequently  given  fiw 
debt,  ii.  878. 
See  Ueir,   Personal  EUafe,  Pmkater 
subject  to  Mortage, 

REBUILD, 

synonymous  with  repair,  i.  178,  n. 

RECEIPT, 

power  to  tmstees  to  give  receipts,  ex- 
onerates purchaser  from  seeing  humoBey 
a|>plicd,  i.  240,  n. 


IN  tEX. 


liSl 


fdr  pat^chase  or  mortgage-money  Indorsed 
'on  deed,  coacliistve.at  law,  but  not  in 
^Qity,  ii.i06i. 
of  money,  a  sttfl&cieut  snrreader  of  term, 
ii.  1086. ' 
See  Surrender, 

RECEIVBR, 

mortgagor  said  to  be,  1. 158. 

tbe  court  Wlk  appoint  t^  receiver,  177. 

when  he  will  be  appointed,  i.  993, . 

may  be  appointed  pendirrg'bill  to  fbrecloie^ 

f.  SOO,  n. 
what  and  who  he  is,  i^  ^4^  ti. 
modejof'hiaappohitanenf^  U>« 
proposed,  by  whom,  i;  295. 
parties  ncgleeting  to  propose,  master  may 

apfioint,  ifbt  ■  n. . 
master's  approval  not  disturbed  bot  on  spe- 

cihl  gronnda,  ib. 
motion  for,  at  what  time  it  may  be  made, 

ib*  • 

before  hearing  <er  mnawenon  Strong  ease,  ib, 
motion  for  may  be  made  after  d^ree,  bnt 

newer-  ejt  purity  i.  <96,  n. ' 
notion  for^  and  iDJanctioii,  should  be  ae- 
.    parate,  ib« 
.    when  .appointed  of  paftef  estate,  ib. 
caiMWt.-  be  appoiiited •.without  aaovtgagee 

being  before  conrl^  ib«  > 

who  may  be  receiver,  ib.' 
mortgagee  catwot  tie,  hot  he  may  employ 

beslif,  ib. 
aenaiits  in  poasession  ofdared«  tei  attorn  to 

receiver,  i.  294,  n. 
diieeted   te  pay  interest  aptf  hafamees  to 

acoonnteal- general,  \\k 
never  appointed  where  no  bill  filed,  except 

in  case  of  lanacy, '  t«  (|95. 
salary  of  receiver  appointed  by  mortgagee, 

not  allowed,  exceptwhen,  ivS^97,  A. 
what  security  he  mnst  give,  ib. 
assignment  of  mortgage  bad  security  for^  ib* 
sureties  for,  ib. 
Is  an  officer  of  court,  i.  298. 
when  second  mortgagee  may  have  receiver 

appointed,  ib.  n. 
snb-mortgagee,  being  tenant  in  possesaioe, 

,  cannot  object  te  appt^iateent  of  receiver, 

i.  f  99,  n. 
aeeend  mortgagee  mav  insist  on  appoint- 
ment of  receiver,  if  first  mortgagee-  re- 
fuse to  take  possession,  ib. 
where  receiver  appointed  without  consent 

of  first  n^ortgagee,  ib. 
not  appointed  when  legal  title  in  dispute, 

unless  rents  are  iif  danger,  i.  500,  n. 
court  reluctantly  appoints  a  receiver  a/g^ainst 

legal  estate,  t.  296,  n. 
bnt  mortgaj^ee    has    nothing    to  do  with 

motion   for  receiver,    if  legal  title  not 

endangered,  i.  299,  n. 
may  be  put  on  tenant  fbr  life  by  remaSnder- 

man,  1.  500,  n. 
reasons  for  placing  receiver  on  tenant  for 

life,  lb. 
tenant  for  life  refusing  to  shew  deeds,  good 

ground  ibr  having  receiver  appointed  on 

him,  i.  505^  n. 


RECEIVER^^miHatt^d.) 

appointed  in  favor  of  equitable  incam- 
brancer,  i.  500.  n. 

incmBbrancer  l^ses  his  interest  by  snffering 
reeelTer  to  pm$'  his-accdiurts  without  de- 
manding it,  ib.  .     .     "^ 

appointed  o«  motion,  by  one  temftat  Irf-iom- 
mon  against  his  companion,  U  $Oiy  n. 

efreeetver's  laying  cot  money' for  rei^irs, 
ib. 

rents  f»ald  Ui«»  oo«#t  ¥y»teeeiver,  personal 
estate,  ib. 

no  appropriatleif  ef  funds  ae  b^ween  real 
and  peraOAal  >  t«jH^enttitiivet$«  by  ap- 
pelnthienrof  receive,  ib.*  -'- 

may  giv^nottev  So- quit,  I.  303,  nv 

bat  candoit  let  witlioot  an  order,  ib. 

may  distmln  eii  tenants,  but  nM  oh  o#ner, 
without  order, 'ibl    • 

cannot  eomiaetfce  or  -  defoid  ejectment 
withoift  lea^  ef  «OuTt,  Ib. 

can  pay  nothing  out  of  balance  of  his  ac- 
count wlthdat  an'Ordei*j  1. 80S,  n. 

fo  an  agent  within  statute  ef  4G^*  9,  c.  28. 
s.  1.  i.502^  n. 

accennti  of  receiver  to  be  settled,  and  ba- 
lances paid  in  yearly,  i.  505,  n. 

most  pay  interest  for  balance*kept»in  his 
haadK,  \h,  '      ' 

camioi  be' disturbed' in  bitf  'petose^siStt  with- 
out leave  of  court,  ii>, 

anfwehiMe^4br  fhikire  ef  bank,  If  he  make 
deposits  to  his  ovh^'ahe>-  ii  304,  n* 

allowed  nothing  fbr  trouble,  ib. 

what'Aetioas  lie  dgiiiASl  him,^lb.    •  - 

may  be  sued  in  action  of  account,  Ibv 

may  disfralii  otf  liis  own  distretion^  i;  isoo, 
301,  n. 

appointed  at  instance  of  second  enertgagee, 
if  first  does  not  object,  i*  299;n. 

if  first  mortgagee  objecia  to  receiver,  be^ 
must  enter,  i.  990,  n. 

as  to  tlie  appointment  of,  on  befialT  of 
eqititable  creditors,  i.  500, 1,  n. 

miscellaneous  instances  of  bis  appointn^ent, 
i.  500,  1. 

lippointed  at  the  instigation  of  partners, 
when^  i.  300,  n, 

or'  of  executors,  ib. 

one  tenant  in  common  can  rarely  make  a 
case  for  receiver  against  his  companions, 
i.  300',  l,n. 

embedding  bis  receipts,  mortgagor  an- 
swerable' except  in  cases  of  fraud  and 
wilful  default,  i.  504^  n. 

when  and  how  receiver  is  discharged,  ib. 

can  only  be  discharged  on  petition,  ib.         ' 

0^  fficeiver  of  colonial  estates,  i.  302,  n. 
505,  n. 

In  possession,  cannot  sne  ehgit,  i.  520,  u* 
•     aeooimt  of  mortgagee    and  receiver  dis« 
tingnished,  ii.  948,  n. 

RECEIVER-OENERAL, 

of  a  county  cannot  be  receiver  of  rents, 

1. 296,  n. 
of  the  lien  of  crown    debts  on    lands  of 
receiver-general    and    his    sureties,    H, 
1078. 
Sec  Crotra  Debts, 
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RECEIVER  OF  TAXES. 

See  Collectpr. 

RECITAL, 

of  mortgage  io  deed  between  mortgngor 
and  mortgagee,  keept  alive  redemption, 
i.586y  n. 

so  do  recitaU.  in  deeds  between  mortgagee 
and  tbird  persons,  ib, 

redemption  decreed  after  tbirty*fonr  years 
possession  by  mortgagee,  on  recitals  in 
deeds  between  bim  and  third  persons, 
ib. 

effect  of  recital  nnder  mistake,  i.  443,  n. 

of  term,  in  deed  to  which  trustee  is  a  party, 
keeps  it  on  foot,  i.  500,  n.  501,  n. 

title  dedoced  by  recital,  affords  no  notice 
that  purchase-money  is  unpaid,  ii.  580. 

of  deed  by  date  and  parties,  notice  of 
trust  contained  in  it,  ii.  632, 9. 

of  fraudulent  intent,  will  not  affect  bon^^ 
fidt  purchaser  without  actual  notice, 
ii.  654,  n. 

that  change  of  rights  is  intended  on  settle- 
ment of  equity  of  redemption,  after 
mortgage  unnecessary,  ii.  739,  n. 

practical  result  of  cases  on  thb  head,  ib. 

of  debt  does  not  make  it  a  specialty,  ii. 
775,  n. 

mortgagee  may  take  advantage  of  recital 
or  book  of  accounts  to  shew  what  is 
really  due,  ii.960,n. 

of  creation  of  power,  essential  to  its  valid 
execution,  ill  109C. 

agreement  to  make  mortgage  may  be  In- 
ferred from   ?ePita)  In    defective  deed, 

U.  1049* 
in  bond  pr    defeasance,  enough  to  shew 

purpose  of  deposit,  11.  106t,  1068. 
of  acknowledginent    of  mortgage  by,  1. 

387,  q. 

RECOONIZANCE, 

nnenrolled,  npt  available  at  law.  t.  451,  n. 
cnroHed  after  due  time  elapseo.  Judgment 

in  interim  preferred  in  equity,  i.  513. 
cannot  be  tacked   to  mortgage  to  benefit 

cognizee  against  mesne  incumbrancers, 

i.  510, 1. 
on  bill  to  foreclose,  mortgagor  m|iy  redeem 
.  without  paying  re<iognizance,  ii.  |021. 
sed  quare  now,  ib.  n. 
of  security  by  recognizance  in  nature  of 

statute  staple,  ii.  1075. 
of  security  by  recognizance   at    common 

law,  ib. 
See  Statute  Merchant,  Statute  SttqtU. 

RE-CPNVEYANCE, 

proviso  for  re-conveyance    and   condition 

for  redemption,  distinguished,  i.  8. 
proviso  for  re-conveyance  and  agreement 

for  re-pnrcliase,  distinguished,  i.  lSt6. 139. 
proviso  for  re-conveyance  wltJiln  a  year, 

redemption  refused-  after  sixteen  years, 

1.127. 
as  to  presuming  a  surrender  or  r^-convey- 

ance,  i.  495,  n.  496,  n.  499,  n. 
when   nothing    bnt    form    of  conveyance 

wanted  re-conveyance  may  be  presumed, 

i.  499,  n. 


RE-CON  V  E  YANC£-(cMilf  iwsdO 

mortgagee  allowed  a  week  at  least  tor 
peruse  re-conveyance  on  payment  of  bia 
money,  ii.  941. 

See  Cimveyaare,  Legal  £s<a<e,   Length 
of  Time,  Presumptunu 

RECORD, 

court  will  not  amend  the  record,  i*  980,  n. 
crown  debtor  by  record  distinxnished  from 
simple-contract  debtor  to  crown,  as  to 
legal  and  equitable  mortgages,  ii«  1056. 
oee  Cr€wn» 

RECOVERY, 

a  species  of  conveyance,  i.  S07,  n. 

tenant  in  tail  compellable  to  suffer,  when, 
u6U 

u  revocation  fro  tanio  only,  i.  110,b.  Hi,  n. 

by  tenant  in  tail,  always  revokes  will, 
i.  1 13,  n. 

and  confirms  prior  mortgages  and  incum- 
brances, i.  59^  n,  165. 190. 

but  it  does  not  confirm  equitable  charge 
against  legal  mortgagee  witiiont  notice, 
i.  165,  n. 

nor  prior  voluntary  setUement  against  sub- 
sequent mortgagee,  i.  166,  n. 

infant  directed  to  convey  by  recovery  nnder 
slatnte  of  Anne,  if  necessary,  1. 907,  n. 

writ  ef  pi^ivy  seal  requisite  to  enable  infant 
to  suffer,  1. 334,  n. 

suffered  by  a  mortgage  in  possession,-  will 
not  bar  mortgagor,  i.  919. 

if  mortgajree's  concnrrenoe  be  necessary 
to  perfection  of  equitable  recovery, 
i.  968,  n. 

trustees  to  preserve  contingent  remaiaders 
may  Join  in  suffering  recovery,   when, 

I.  5;>7. 
recovery  being  part  of  mortgage  assurance, 
PO  absolute  bar  to  dower  against  in|en« 
lion,  ii.  680,  n. 
See  Fine,  Hu$hand  pid  Wiff, 

RECTOR— (see  Tithes,) 

RECTORY 

may  be  mortgaged,  i.  17« 
See  Advoweon. 

RErDELIVERY, 

of  deed,  operates  as  a  confirmation,  when^ 
ii.  79«f,  n. 
See  ConJIrmatimtf  HmAand  and  Wife. 

REDEMPTION, 

given  on  mortgages  in  fee,  i.  7« 

what  it  is,  i.  950. 

leg^l  and  equitable  right    to  redeem  dis- 

tingnished,  i.  968,  n. 
is  a  right  originating  in  a  court  of  equity, 

and    governed  by  equitable  rules  only, 

i.  335. 
there  is  no  redemption  at  law,  ii.  66S» 
redemption   and  re-porchase  words  of  sir 

milar  import,  L  139,  n. 
eqnity  of  redemption  is  inseparably,  inci- 
dent to  mortgage,  i.  116-  119. 
cannot  be  restramed  by  any  agreement,  i. 

119. 
cannot  be  restricted  tp  a  pfirticular  perio4 

of  time,  ib. 


INDEX. 
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SEDEMPTION^MfiHMMl.) 

laeiiaally  ivcident  to  mortftge,  whether 
power  of  redemption  be  contaiaed  in 
lame  or  dittinct  deed,  i.  isro. 

pvofiso  for  redemptioB  mt^  be  lapplied  by 
parol,  i.  I5t. 

equity  of  redemption  if  the  fee-tinple  of 
the  land,  i.  t51.  t9r. 

will  descend,  maybe  granted,  devised^  en- 
taUed,  and  barred,  L  t5t. 

mav  be  aliened  by  deed,  ib.  n. 

will  support  jMlMWto  fnirU  and  curtesy, 
bot  not  dower,  ib.  330. 

will  not  eseheat,  i.  «5S,  n* 

continaes  open  till  actually  foreclosed,  i. 
t55y  f87,  8. 

will  be  noticed  in  a  court  of  law,  L  254. 

cannot  be  taken  in  execution,  at  least  as  to 
leaseholds,  i.  254,  5. 

Is  a  good  consideration  for  a  contract,  i. 
254,  n. 

or  to  maintain  an  assumpsit,  L  254. 

not  to  be  released  by  co?  enant  for  further 
assurance,  i.  256. 

who  may  claim,  1.  261. 

b^oogs  to  mortgagor  and  all  persons  claim- 
ing under  him,  ib. 

I^und  for  redemption  is  an  interest  in,  <|r 
« lien  on  land,  ib.  n. 

is  in  general  decreed  only  to  those  who  are 
enutled  to  the  legal  estate,  u  532. 

most  be  of  entire  mortgage,  i.  262,  n.  282. 

assignee  of  partial  interest  may  redeem 
whole  mortgage,  1.262,  n. 

vohuiteer  may  redeem,  ib. 

4Msignee  of  mortgagor  may  redeem,  i.  263. 

assignee  of  equity  of  redemption  abandoned 
for  fifteen  years  may  redeem,  ib. 

assignees  or  liankrupt  mortgagor  may.  re- 
deem, i.  262. 

bargain  and  sale  not  necessary  to  give  as- 
signees right  to  redeem,  iL  971^  n. 

assignees  cannot  compel  n^emptiou  against 

*  mortgagee,  having  legal  estate  and  pur- 
chasing equity  of  redemption  after  act 
committed  but  without  notice  thereof,  ii. 
591. 

banlcrupt  may  not  redeem,  i.  262* 

but  insolvent  debtor  may,  ib. 

mortgagor'^  tenant  may  redeem,  i.  263. 

protestant  heir  mav  redeem  if  mortgage  be 

-    made  by  popish  heir,  i.  264. 

belougs  to  same  person  as  estate  did  pre- 
-viouflly  to  execution  of  power,  i.  266. 

customary  heir  may  redeem,  i.  265. 

belongs  to  devisee  of  mortgagor,  i.  266. 

equity  of  redemption,  vested  in  tenant  in 
tail,  may,  it  is  said,  be  devised  by  him 
for  payment  of  debts,  L  267. 

9ed  qmgre  now,  i.  268. 

iiquiry  whether  equity  of  redemption  devis- 
able before  condition  brolcen,  i.  268,  70,  n. 

judgment  creditors  may  redeem,  i.256.  271. 

thoogh  judgment  be  with  stay  of  execution, 
i.  276. 

judgment  creditor  preferred  to  assignee  of 
banlirupt,  i.  280. 

judgment  creditor  cannot  redeem  mortgage 
of  leaseholds  until  he  has  talLcp  out  exe- 
l»llon^  i.  257,  n.  272.  ii.  609. 


REDEMPnON--<Mnltiiitfd.) 

of  redemption  by  creditor,  i.  281,  n. 

tenants  by  elfgil,  Uvari  /ia«s,  statute  mer- 
chant or  staole,  may  redeem,  i.  274. 

crown  may  reaeem,  i.  283. 309. 

whether,  if  mortgagee  be  attainted  of  trea- 
son, mortgagor  can  redeem  estate  In 
hands  of  crown  P  i.  309,  n.  310,  n. 

equity  of  redemption  good  against  king,  lb. 

guardian  of  infant  may  redeem,  1.  284. 

so  may  committee  of  lunatic,  i.  285. 

or  jointress,  dowrem,  or  tenant  by  cnrliMyi 
1. 185,  6,  7.  ii.  689,  n. 

if  real  estate  of  wife  be  settled  to  bey  se- 
parate nse,  no  equitable  seisin  in  husband 
so  as  to  give  him  curtesy,  1.  S90« 

of  seisin  of  equity  of  redemption,  i.  252* 
287,  8. 

crediton  of  husband  suffered  to  redeem  • 
term  purchased  by  him  after  marriage, 
and  settled  to  himself  and  wife,  and  after- 
wards mortgaged  bv  him  alone,  L  290, 1* 

of  contribution  on  redemption,  i.  311,  314. 

aubseqnent  incumbrancer  may  redeem  i|fter 
foreclosure,  if  prior  mortgagee  have  no- 
tice of  the  incumbrance  befora  final,  de- 
cree, i.  297,  8.  306,  n.  ii.  989,  n.  1000. 

snooad  mortgagee  may  redeem  first,  gfter 
a  decree  obtained  by  latter  to  foredose, 
U.  988,  9. 

of  wife's  leasehold,  mortgaged  by  hnsbaiid, 
belongs  to  him  surviving,  ii.  714. 

eofi<ru  if  wife  survive,  ii.  714,  15. 

mortgagor  may  redeem  after  releuse  of 
equity  of  redemption,  if  such  releuse  be 
on  a  secret  trust  for  his  ben^t,  i.  310, 11. 

assignee  to  be  paid  all  be  advances  for  re- 
demption, when,  1.313. 

tenant  for  life  not  allowed  interest  for  what 
he  has  expended  in  redeeming,  ib. 

of  redemption  by  daugkter  against  a  post- 
humous son,  L  317. 

voluntary,  and  to  prevent  a  foreclosure, 
distinguished,  i.  318. 

of  mortgage  in  fee,  is  not  assets  at  law;  bat 
is  assets  in  equity  liable  to  debts,  i.  318, 
319. 

if  relea»ed  bv  heir  to  defeat  crediton,.  will 
be  followed  by  chancery  in  hands  of  the 
releasee,  i.  320. 

equity  of  redemption  of  a  term  for  years,  is 
equitable  assets,  i.  322. 

release  by  the  heir  for  moue^,  qtuere  if  the 
money  be  assets  to  satisfy  a  judgment 
creditor  of  the  ancestor,  i.  323. 

reversion  in  fee  expectant  on  a  mortgage 
for  years,  is  assets  at  law,  and  will  attract 
redemption,  i.  S'iS,  4. 

but  it  will  not  be  decreed  to  be  sold  to  pay 
a  judgment  creditor,  he  must  wait  till  it 
falls  into  possession,  i.  324. 

equity  of  redemption  is  devisable  for  pay- 
ment of  debts.  1.  395. 

lands  mortgagee!  and  then  conveyed  to 
trustees  for  payment  of  debts,  puime 
mortgagees  shall  be  paid  before  general 
creditors,  i.  329. 

equity  of  redemption  on  mortgage  in  fee  of 
.1  tru^  estate,  devised  by  ceaiui  que  trusi, 
equitable,  not  legal  assets,  i.  330. 
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bvt  tftoagh  aissets  be  «qttitdb1e,  pitliiM  mort- 
gages to  be  first  dtochargeil^  i.  590. 

parofaased  in  by  executor  is  asseU,  and 
liable  to  legacies,  ii.  1045. 

<^'aity  of  redemption  is  not  liable  to  bond 
oreditor  in  life-time  of  mortgagor,  i.  55(>. 

third  persons  may  redeem,  if  those  entitled 
refuse  or  collude,  i.  55f  • 

penon  redeeming  must  be  entitled  to  legal 
estate,  }b. 

he  who  comes  to  redeem  miist  shew  a  title, 
i.  SSS.  n. 

everybnl' against  a  mortgagee  mmit  be  for 
redemption,  ii.  965,  n. 

tliere  can  be  no  redemption  unless  all  parties 
entitled  to  money  are .  before  the .  court, 
ii.  964,  n. 
>  OD  suit  to  redeem,  mortgagee  camiot  olHect 
thai  a  valid  conveyance  is  not  stated,  i. 
553,  n. 
•  equity  will  assist  clafans  to  redeem,  except 
in  cas^ft  of  fraud,  i.  534. 

right  to  redeem  and  foreclose  should  be 
reciprocal,  i.  335. 

deci^^ea  absoloteW  or  on  condition,  accord- 
ing to  justice  of  case,  i.  356. 

Tiewed  accordhig  to  interest  of  applicant, 
lb.' 

if  possession  be  obtained  against  mortgagee 
By  fraud,  it  must  be  restored  before  re- 
demption, i.  558. 

If  a  sum  be  lent  on  an  estate  with  a  good 
title,  and  another  sum  on  an  estate  with 
a  bad  title,  both  must  be  redeemed  by 
heir,  or  neither,  i.  538,  9. 
-  distinction  if  heir  claim  by  purchase,  and 
not  by  descent,  i.  540. 

nast  be  of  all  estates  mortgaged,  or  neither, 
i.  J89. 

Where  two  estates  are  mortgaged  to' one 
person,  no  redemption  of  one  estate  with- 
out the  other,  i.  541,  d, 

owner  of  part  of  estate  in  mortgage  cannot 
redeem  his  part  separately,  H.  1153. 

if  one  part  of  the  estate  may  be  redeemed 
without  the  other,  i.  389,  ji, 

and  foreclosure  distinguished  as  to  rule  re- 
specting two  estates  mortgaged  to  same 
person,  i.  342,  n. 
'  purchased  in  by  an  executor,  is  considered 
as  an  acquisition  to  estate  of  his  testator, 
i.  546. 

equity  of  redemption  not  within  statfute  of 
limitations,  except  by  analogy,  i.  360. 

not  barred  in  case  of  fraud,  i.  565. 

decreed  after  forty-one  years,  on  ground  of 
fraud,  ib. 

refused  after  thirty-three  years,  i.  $64. 

ten  years  allowed  to  prosecute  claim  after 
disability  removed,  i.  363. 

persons  under  disability  may  redeem  After 
impediment  removed,  i.  365. 

plaimiiff*  in  bill  to  redeem  nray  take  advan- 
tage of  legal  impediment  on  plea  of  sta- 
tute, or  by  amended  bill,  i.  366. 

allowed  to  heir  at  law  of  feme  eoverif  al- 
though twenty.five  years  elapsed  during 
coverture,  ib. 


REDEMPTIO  N-^tfMmiMii^.) 

benefit  of  rule  extended  to  prowRiig  as- 
signee of  equity*,  of  redemption,  i.  561^ 
note. 

opened  under  circumstances  whel«  tenaat 
by  curtesy  of  equity  of  redeniptkni  as- 
signed to  mortgagee,  who  was  fifty  yeais 
in  possession,  L  S6t.,'  Ii. 

may  be  at  any  timcj  if  nmrtgagee  will  aab- 
mit  to  be  redeemed,  i.  385,  4j  6. 

even  after  release  of  equity  of  redemipiisa, 
i.381,  n. 

modern  role  as  to  admission  of  parol  evi- 
dence to  prove  existence  of  redemptioB, 
I.  534,  n. 

obiections  that  mor^^gor  <lid  not  come 
Sooner,  and  that  accounts  are  perplexed, 
no  avail  if  equity  subsists,  I.  565,  o. 

recitals  in  deeds  between  ■-  mortgagor  and 
mortgagee,  keep  aKve  redemption,  i.  586. 

so  do  recitals  in  deeds  between  mortgagee 
and  third  persons,  ib. 

decreed  after  tbtrty-foor  years-  obsse^ion 
by  mortgagee,  on  recitals  in  deeds  be^ 
tween  him  and  thfhtl  pei^ns,  ib.  n.' 

mortt:agemay  be  redeemable  89* to  one  part, 
but  not  as  to  another  at  s^otoe  time,  by 
effect  of  fengtfi  of  time,  i;  588,  n. 

promise  of  accojint-by  wife  not  available  to 
take  case  out  of  the  statute,  i.  S70,n. 

as  to  mere  delivery  of  account,  ib. ; ' 

of  acknowledgment  by  recitaf,  i.  58r,  v. 

there  is  no  stint  to  redemption  wlbere  in- 
terest is  paid  oi-  it  .is  otherwise  acknow- 
ledged, i.  570,  tt. 
'  wh^t  eircumstences  will  keep  redemptioB 
aKve,  i.  389,  n. 

private  account  by  mortgagee  sufficient  to 
keep  open  redemptionr,  i.  ^0,  n. 

length  of  time  no  bar  to  redemption  if 
mortgagor  remain  in  possession,  i.  392. 

mortgagee  revives  redemption  by  sning  on 
bond  or  collateral  security  af>cr  foredo- 
surp,  ii.  100%. 

revival  of  redemptf6ta,  a  consequence  of 
opening  foreclosure,  U.  1005,  n. 

of  necessary  parties  to  bill  to  redeem, 
i.  40t; 

first  tenant  in  tail  under  limitations  by 
mortgagee,  most  be  before  court  on  Inu 
to-redieem,  1.405. 

bill  by  second  mortgagee  to  redeem  first, 
mortgagor  or  his  heir  a  necessary  party, 
i.  403.  405,  and  n. 
executor  and  person  having  legal  estate, 
necessary  parties;  ucu*  as  to  heir  of 
mortgagor,  i.  40t,  n. 

persons  entitled  to  equity  of  redemption  in 
another  estate,  necessary  parties,  wbea^ 
i.  403,  n.  ii.  1150.  ^ , 

mortgagee,  his  trustee,  and  cestvti  fue  fraal, 
necessary  parties  to  bill  for  redemption, 
and  mortgagor  must  pay  costs  of  makiag 
them  so,  i.  402,  n. 

ecf/«is  que  inut  not  being  parties  may  (by 
indutgence  6f  court)  be  made  so  on  stmrt 
petition,  ib. 

heir  being  abroad,  court  cannot  proceed, 
I.  403. 
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REDEMPTION— (c<mHii»«il,) 

aai^apq9  w^r^  in-^f\hjCiW«|Malntiff  allow- 
ed to  proceed  withoul  prejudice,  I*  404^  n. 
imitFtg»g«e  buying  assigoedy  not  a  neceisary 
,     party y.  i.  4Qi»«  .  . 

contra  now,  ii.  1033. 

second  incumbnincer  cannot  file  bill  to  re- 
deem prior  incumbrances  without  mort* 
gaffor,  ,iU.Q. 
mortgagor  harviog  asi^ed  his  whole  eq^tiity, 

need  not  be  party,  ib. 
where  redemption    forfeited    by  fVaad    in  | 
.  conceding  prior  mortgagefi,  I.  40$. 
purchased  in  by  several  mortgagees,   will 
enure  to  them  in  same  manner  as  they 
hold  mortgage,  i.  447.  ii.  672.  1042. 
and  foreclosure,  distinguished  as  to  tacking 

further  advance,  i.  526,  n.  ir.  it)17.  ' 
dismissal  of  bill  to  redeem  operates  as  a 
foreclosnre,'ii.  999,  n. 

See  EquUif  of  RedenipfioHy  Husband  md 
Wifit  Judgment,  Party,  Power,  Re- 
UoH,  Tw^  EstateSs 

REDUCTION  INTO  POSSESSION, 

of  chose  in  uciion,  i  1.746,  n.  749,  n*   ' 

liy  receipt  of  Interest,  ii.  746,  n. 

by  payment  of  interest  on  wife's  mortgage, 
U.  747. 

by  payment  of  mortgage  itself,  ib. 

wife's  chose  in  action  not  reduced  into  i>08- 
session  ify  hu8b«nd*si  e}e&tment,  ii.  751,  n. 

contra  of  forelosnre  nisi,  ib.    ' 

assignment  in  bankruptcy  good  ^reduction  of 
wl^'s  mortgage  iqto  possession,  it.  751. 

iMt  assignment  in  bankruptey  or  insohrency 
not  a  reduction  of  wife's  reversionary  in- 
terests into  possession,  11.769,  n. 

cMtru  of  her- contingent  ilbterestB,  ii.  752,  o. 
769,  n. 

assignment  In  bankruptcy  wtH  reduce  wife's 
future  acquisitions  into  possession,  ii.  771, 
note. 

no  reduction  of  wife's  mortgage  into  pos- 
session, by  appropriation    of  a   legacy, 

'    il.  m,n. 

See  €hoses  in  Action,  Husband  and  Wife, 

RE-EXECUTION,  equivalent  to  new  grunt, 
ii.  7f 8. 

See  Re-delivenf, 


REFERENCE 

to  Master  in  Chancery  to  see  if  deed  con- 
tains any  tiring  for  plaintiff's  benefit, 
ii.  634,  n. 

See  Master, 

'i 

Register 

^  should  be  searched  fi>r  judgments,  i.  276,  n. 
pprchaser  may,  but  not  bound  to  search  re- 
gister, il.  622,  3,  n« 

REGISTER   ACTS, 

of  no  effect  on  rules  in  equit;f,  ii.  625,  n. 
exposition  of  register  acts,  ii.  628,  n. 
English  and  Irish  acts  diatioguished,  11.  629, 
note* 
See  Registration* 


REGISTRATIOlf  ^^ 

of  d^4s  and  wiUa,  lu  618,  n*  619.  n» 
nnnccessary  as  to  copyholds    and   leases, 
.ii.fi^8,,n.  ;.     ., 

memorial  of,  ib. 

of  4e%t)i  of  witne^sef  before,  li,  619,11, 
of  moftgages,  ib.       . 

of  j[udgments,  ii.  618,  i^.  6^^^  n« 

deeds  of  appointment,  ii.  620,  n. 

^aitable  mortgac^s  a^d  charge^  U.  ^21,  n. 

leases  and  assignments,  lb- 
clerical  error  does  not  vitiate  enrolment,  lb. 

and  notice  eoopared,  i.  47. 

not  notice,  i.  306.  ii.  6,18, 19.622,  n.  625,  n« 
4;?8,n.;  629,  n.  905,  n^  . 

miscl^ief^f  considering  it  notice  iq  every 
case,  ii.  630,  n. 

prevents  tacking'  in  (retand,  i^  59|,  Q, 

but  not  in  England,  ii.  6%7.\        ^ 

priority  of  title  rag«m?d  bj  Uine  of  re- 
gistration under  Irish  acts,  li.  629,,  p. 

c9iifrv9,Dnder  English  acts,  ib. 

how  registration  differs  in  England  atid  Ire- 
land, li>  630,  n.  I  ^ 

three  incumWances  registered,  last  bnying 
fifst  gains  priority,  umb^  ii.  627,  8^  19. 

summary  of  points  on  reiijistration,  ij.  6^i,  n. 

equitable  mortgage  as  further  security  to 
annuity  deed,   need  not  be    reg.lstfred, 

ii.  1053. 

regwtered  deed  cannot  be  iised  against,  nn- 
registered  deed  with  notice,  ii*  977.. 

notice  of  undocketcd  judgment^  or  unrot 
gistered  deed,  not  binding  at  l^w  as  in 
equity,  i.  278,  i^  .     •     . 

mortgagee  nOt  bound  to  search  reguJLaf »  but 
if  he  does  search,  ha  wil)  then  be  bound  to 
use  due  diligence  in  searcliing,  ii.  631,  n. 

priority  Of  deeds  by,  in  Ireland,  ib. 
See  Register,  Unr^istsred  Deed.  . 
•  '  .  • 

REGISTRY  ACTS,  . 

relating  to  ships,  i.  25,  n. 

general  rules  as  to,  ii.  1073. 

RELATION 

to  first  day  of  tenn,  i.  51^. 
to  time  of  enrolment,  ii.  1085. 

RELEASE 
I         of  mortgage  ensues  from   cancellation  of 
deed,  i.  202. 
by  whom  cancelled  triable  by  jury,  i.  203. 
of  Judgment  after  it  is  brought  in,  relieved 
against  in  equity,  i.  518* 
.     of  right,  not  a  release  of  lien,  i.  521. 

of  equity  of  redemption  by  tenant  in  tail, 

tantamount  to  a  fsreclosote,'  U.  974. 
of  ^aity  of  redemption,  without  consider* 

ation  pending  suit,  set  aside,  ii.  1042. 
without  words  of  limitation  to  mortgagee 
for  years,  destroys  term  and  confers  ufe 
estate,  ii.  1089. 
no  evidence  of  acceptance  of  trost,  i.  249, 

note.  ' 
one  executor  may,  but  one  trustee  cannot, 
i.  250,  n. 
See  Canceyance,  Legal  Estate,  Presump' 
liott. 
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BEMAINDER-MAN 

not  compellable  by  tenant  for  life  to  give  np 

title-deeds,  i.  5S,  n. 
may  redeem  daring  life-time  of  tenant  for 

Ufe,  i.  f  66. 
may  redeem  even  if  preceded  by  other  re- 

maindersy  i.  809*  n. 
lie   may  pat   receiver   on  tenant  for  life, 

i.  SOO,  n. 
if  remainder-man  be  barred  from  enforcing 

obligation  to  keep  down  interest,  question 

cannot  be  agitated,  ib. 
joining  tenant  in  tail  in  mortgage,  passes  his 

remainder,  L  18. 
of  mortgage    by  tenant   for   life   and  re- 
mainder-man, i.  Sll,  n.  ii.  879,  80. 
length  of  time  rans  against  remainder-man 

daring  life- time  of  tenant  for  Ufe,  i.  91  f, 

note,  369,  n. 
time  mnning  on  tenant  for  life,  bars  re- 
mainder-many i.  369,  n« 
may  redeem  in  life-time  of  tenant  for  life, 

i.  3tf ,  n. 
may  enter  or  bring  ejectment  on  forfeiture 

of  preceding  estate,  i.  969,  n. 
takes  estate  cam  aneret  when,  ii.  867. 
and  covenant  by  intervening  remainder-man 

to  pay  money,  immaterial,  ii.  868. 
decree  against  rematnder-man  in  fhvor  of 

assets  of  tenant  for  life,  ii.  869. 
purchaser  from  remainder-man  should-  see 

that  prior  entail  is  spent,  ii.  579,  681, 

note, 
when  remainder-man  bound  by  aareement 

to  convert  interest  into  principal,  ii.  919, 

note, 
cannot  force  tenant  for  life  to  redeem  dl- 

rectly,  bat  may  indirectly,  by  purcliasing 

mortgage,  n.  9f  1. 
then  tenant  for  life  must  contribute,  ii.  99t. 
decree  of  foreclosure  on  tenant  in  tail  binds 

issue  and  remainder-man,  ii.  979. 
so  decree  on  tenant  for  life  binds  remainder- 
man, ib. 
bat  foreclosare  by  tenant  for  life  not  now 

binding  on  remainder-man,  ii.  977,  n. 
tenant  in  tail  represents  remainder-man,  ii. 

97t,  n. 
remaindermen  and  reversioner  after  tenant 

in  tail,  considered  as  cyphers,  ii.  974. 
deposit  of  deeds  by  tenant  for  life  does  not 

bind  remainder-man,  ii.  1053. 
redeeming,  does  not  obtain  possession  as 

owner,  ii.  949*  n. 
cannot  compel  tenant  for  life's  eontribution, 

bat  only  his  liquidation  of  intei^est,  ii.  921, 

note, 
cannot  set  aside  lease  by  tenant  for  life, 

under  power,  on  ground  of  loan,  i.  180. 

Sec  ConlributUm^   Interat^    T^mmt  for 
Life. 

REMAINDERS, 

luay  be  mortgaged,  i.  17,  18. 
8ce  Renuuuder'tnan, 

REMEDIES, 

mortgagee  may  sue  on  aH  his  remiedies  at 
once,  i.  W^  ii.  966,  and  note. 


REMITTER, 

mortgagors  feofiment  creates  a  dtaaefaiVy 

bnt  works  a  remitter,  ii.  1086. 
re-entry  of  mortgagor,  after  disseian    by 
stranger,  remits  him  to  his  ancfeot  cha- 
racter, ii.  1037. 
See  Fiae, 

RENEWAL, 

of  tenant-right  of  renewal,  i.  195,  n. 

of  renewals  in  Ireland,  L  196. 

tenant-right  of  renewal  is  part  of  tenants 
interest  in  lease,  i.  195.  n. 

mortgagee  not  compellable  to  renew  if  there 
be  no  covenant,  1. 189. 

mortgagee  not  compellable  to  surrender  old 
lease  for  lives,  i.  1S04. 

coB^ra,  if  lease  be  for  years,  and  longer 
term  tendered,  ib. 

persons  interested  in  lease  are  interested  in 
renewal,  ii.  575. 

renewed  lease  enures  to  old  trusts,  L  190,  a«. 
535,  n. 

fresh  term  obtained  without  privity  of  mort- 
gagee, enures  to  his  use.  1. 195. 

though  old  term  expired.  1. 190. 

consideration  in  renewed  lease  is  notice  of 
old  lease  surrendered,  ii.  575,  n. 

mortgagee  allowed  renewal  fines  in  accoont, 
ii.  956. 

with  interest^  1. 189. 

depositary  parting  with  lease  for  renewal^ 
not  deprived  of  priority,  IL  1059. 

but  if  he  part  with  old  lease,  and  on  an  ad- 
ditional advance  it  be  agreed  tlwt  new 
term  shall  be  deposited,  no  lien  cfvated 
till  actual  deposit  made,  ii.  I05i« 

covenant  to  grant  new  lease  at  old  rent  in 
consideration  of  loan  of  money,  good^ 
ii.  1080. 

derivative  lessee  must  contribute  on,  ii.  99t» 
note. 
See  Deposit^  Fine,  1ntere$t^  LeoMe* 

RENEWAL  OF  SUIT, 

delay  through  embarrassment  for  twenty 
years,  no  bar  to  renewal  of  suit,  1. 371,  n. 

RENT, 

maybe  mortgaged,  1. 18, 

if  rents  cannot  raise  sum  within  reasonable 

time,  mortgage  may  be  made,  i.  64,  5. 
portion  raiseable  by  rents,  when  no  tioK 

fixed  for  payment  of  it,  i.  9S. 
mortgagee  on  liptice  of  mortgage  entitlefl  to 

all  rent  due  and  in  arrear,  i.  175,  n. 
arrears  of  rent  may  be  recovered  by  mort- 
gagee, i.  174. 
so  he  may  recover  rent  paid  to  mortgagor 

after  notice  of  mortj^age,  ib. 
mortgagor  receives  rent  by  tacit  agreement' 

of  mortgagee,  ib.  ' 

of  notice  to  pay  rent  to  mortgagee,  i.  176,  n. 
mortgagee  giving  tenant  notice,  can  compel 

assignees  of  iNiukrupt,   to  whom  tenant 

has  paid  rent,  to  refund,  ii.  1083. 
mortgagee  paying  rent  in  arrear  to  landlord 

not  preferred  a.H  to  those  arrears  to  oilier 

creditors  in  bankruptcy,  ib. 
rent   becomes  dne  whether  there  be  any 
>  occupation  or  not,  i.  185|  n. 
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receipt  of  rents,  highest  instance  of  eqalt- 
abie  seisin,  i.  {88. 

mortgagee  in  possession  most  account  for 
snch  rents  as  he  might  have  received,  i. 
t9t,  n. 

first  mortgagee  may  retain  surplus  rents  in 
discharge  of  his  principal,  i.  299,  n. 

second  mortgagee  may  obtain  surplus  rents, 
i>y  giving  first  mortgagee  notice  of  his  in- 
cumbrance, ti,  951,  n. 

mortgagee  charged  interest  on  sorplus  rents, 
ii.  969,  n. 

paid  into  court  by  receiver  are  personal 
estate,  i.  SOI. 

mortgagee  not  entitled  to  retrospective  ac- 
count of  rents  from  mortgagor,  i.  303,  n. 

mortgagee,  being  tenant  in  possession,  can- 
not set  rent  igainst  interest,  1.  f  99,  n.  ii. 
9i5. 

on  lease  of  vrife's  estate  during  coverture, 
belongs  to  vdfe's  heir,  and  not  lo  hnsband 
flurviving,  ii.  794,  a. 

See  Aeemuii,  Arrtttn^  fnUretty  Mart' 

RENT  CHARGE, 

redemption  of,  may  be  barred  by  time,  i. 
153,  4.    Sid  911.  139. 

mortnge  of  rent  charge  and  land)  distin- 
guished, i.  133. 

no  difference  between  rent  charge  and  mort- 
gage, as  to  custody  of  deeds,  i.  473,  n. 

Deceiver  will  be  appointed  to  collect  equit- 
able rent-charge,  i.  300,  n. 

eabsequent  mortgagee,  biiyinc  prior  judg- 
ment, preferred  to  owner  of  rent-charge, 
1.453. 

RENT  8ECK, 

not  extendible,  ii.  IKK),  n. 

RENUNCIATION 

of  one  trustee,  power  remains  with  others, 
i.t43. 
See  Disclmmer* 

RE-OPENED, 

account  settled  by  assignee  of  mortgage, 
and  executor  of  mortgagor,  liable  to  l>e 
re-opened,^ii.  969. 

See  Aectmni,   Opening  BiddingMf    Sur^ 
charged* 

REPAIRS, 

mortgagee  not  obliged  to  lay  ont  money  ex- 
cept to  l&eep  estate  in  necessary  repair, 
i.  196. 

mortgagee  allowed  repairs  in  account,  ii. 
966,  n. 

though  made  pending  suit,  i.  535,  n« 

receiver  may  lay  out  money  for  repairs, 
i.  30],n. 

raorigagee  not  bound  to  keep  buildings  in  as 
good  repair  as  he  found  them,  ii.  957,  n. 

**  repair  or  otherwise,"  a  power  thus  ex- 
tensive will  not  authorize  a  mortgage^ 
Ii.  1071. 

as  to  allowances  for,  11.  957,  n. 

covenant  to  repair  will  oblige  to  rebuild,  i. 
178,  n. 
See  WoMte. 


REPRESENTATIVES, 

receiver  appointed  without  view  to  interest 
of  real   or    personal   representatives,  L 
300,  n. 
See  Reeeiter* 
of  deceased  solicitor,  have  same    lien  at 
solicitor  himself,  i.  379,  n«  11. 1064. 
See  Aiiom^f  SolicUor, 

REPUBLICATION, 

necessary  after  foreclosure  absolute,  i.  408* 

4t4,  n.  4«5,  n. 
otherwise  after  mortgage,  though  it  be  by 
fine  or  recovery,  i.  il«^  n.  113,  n.  114,  n* 
See  Devise^  Retoeaium. 

RE-PURCHASE, 

proviso  for,  within  a  year,  redemption  re- 
fused after  sixteen  yean,  i.  127. 

distinction  between  proviso  for  re-purchase 
wi^in  a  limited  time,  and  a  mortgage, 
1.  130. 

proviso  for  re-pni«hase  at  a  given  time, 
allowed,  i.  iSl.  133  to  138. 

intention  of  parties  to  give  right  of  re- 
purchase must  be  plain,  I.  138. 

and  redemption,  words  of  similar  import, 
i.  139. 

court  against    provisoes  for  re -purchase, 
lb.  n. 
See  AnnmUy,  Pre^empthM* 

REPUTED  OWNERSHIP. 

statute  of,  rehtes  to  goods  only,  i.  tO,  n. 
and  available  by  assignees  in  bankruptcy 

only,  i.  81,  n. 
mortgagor  mnst  be  trader  to  come  within, 

i.  to,  n. 
goods  In  possession   of  bankrupt  may  be 

assigned  by  commissioners,  ii.  1086  b, 
reputed  ownership  proveable  by  parol,  L 

40,  n. 
late  cases  on,  i.  38,  n,  11. 1084. 
See  Bankruptcy, 

RESERVATION 

out  of  legal  estate  by  mortgagor  on  con- 
veyance of  eonity  of  redemption,  void, 
[3  Bara.  Si  Ald«  €6.}  j.  259,  a. 

RESIDUARY  CLAUSE, 

inference  from,  as  to  exoneration,  IL  849,  ii« 

RESIDUARY  LEGATEE, 

cannot  question  mortgage  by  execntor,  1. 
lOf,  n. 

no  claim  on  attendant  term  against  heir, 
i.  463,  n. 

being  constituted  execntor  in  same  sen- 
tenee,  implies  that  he  is  to  take  as  exe- 
cntor, 11.786. 

what  is  an  exemption  in  favor  of  re^dnary 
legatee,  not  so  in  favor  of  next  of  kin, 
ii.  851,  n. 

whether  rules  of  marshalling  and  substitu- 
tion apply  to  residuary  legatee  ?  ii.  891,  n. 
See  Legatee f  Pereonal  Eetate. 

RESIDUE, 

mortaaged  lands  included  in  prior  devise  hi 

order  to  make,  i.  414. 
bequest  by  way  of  residue,  no  impediment 
to  heir's  right  to  exoneratioo,  11, 785. 
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RESIDUE— (MnHmiMf.) 

there  can  be  do  residae  till  del>ts  and  lega- 
cies paid,,  ii.  789.  •     - 

of  personal  estate  may  be  ftpeeifically  be- 
queathed, it  845y  n. 

specifie  bequest  of  residue  does  «ot  exenpt 
it  from  debts,  ii.  806. 

imleM  real  estate  be  jdmrged  whh  debts, 
ii.  815. 

does  not  mean  mocfa,  ii,  807,  d. 

it  does  not  follow,  that  because  a  residne 
is  given,  some  residoe  must  pi^,  ii.  807. 

of  personal  estate  may  be  exempted  from 
<iebts  by  implicatioii^  as  well  as  whole 
personal  fund,  ii.  808,  n. 

personalty  beqaeathed  to  wife  by  way  of 
residue,  not  enough  to  exempt  it  rrom 
debts,  U.  809. 

trords,  ''  do  and  skatt  pay  debts  out  of  real 
estate,"  snffietent  to  exempt  residne  of 
personalty  given  \o  wifr,  ib. 

personalty  viewed  as  an  entire  thing  and 
given  in  parts^  residue  specific  as  well  as 
parts,  ii.  816. 

devise  for  payment  of  debts.  If  personal 
estate  dieficient  rents  to  be  applied,  re- 
sidue to  wife  held  exempt  from  debts,  lb. 

devise  of  estate  In  tmst  for,  and-  barged 
with  debts,  beqaest  of  part  of  personalty 
as  heir-looms,  and  residue' to  A.,  who  is 
not  executor,  residne  exempt,  ib. 

devise  in  trust  (o  sen  and  pay  debts,  and 
residoe  to  A.,  bcique.t  of  goods  as  heir- 
looms, and  residue  of  personal  estate  to 
B. ;  tois  residoe.  a  specific  bequest,  and 
exempt,  ii.  HtS. 

not  specifically  beqneatlied  if  it  means  snr- 
plos  after  payment  of  debts^  ib.  n. 

aruing  from  sale  of  real  estate,  amalga- 
mated with  personal  fond,  rule  of  exone- 
ration inapplicable,  ii.  8'29,  n. 

real  estate  devised  to  trustees  (not  execu- 
tors) for  payment  of  debts  and  func'rii; 
residne  of  personal  estate  bequeathed  to 
A.  in  tmst,  as  testatrix  shall  appoint,  in 
default  to  A.  wlio  is  made  executor ;  be 
takes  veaidne  beiieficiaily.,  exempt  from 
debto,  ii.  83«. 

ttill,.  where  residue  was  held  to  mean  sur- 
plus not  specifically  given,  ii.  8.S4. 

direction  to  pay  debts,  and  devise  to  trus- 
tees of  real  and  personal  estate  in  trust 
to  pay  debts,  legacies,  and  funeral  ex- 
pences,  and  bequest  of  residue  to  A.,  no 
exemption  of  residue  from  debts,  ii.  839,  n. 
840,  n. 

beonest   of  residue   of  personalty    which 
snould  exceed  debts  not  otherwise  pro* 
vided   for,   an   exemption    of  mortgage 
debts  charged  on  real  estate,  ii.  850,  1. 
See  Eximeraiiony  Perianal  Estate, 

ftESTKAIKT 

on  redemption  void,  i.  118,  n. 

thoogh  by  sulMeqnent  agreement,  i.  134,  n. 

BESTS, 

DO  annual  rests  in  Welch  mortgage,  sem6. ; 
but  mortgagee  must  account  &r  sniplus 
in  hit  hands,  ii,  948,  n* 
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RESTS— (sonfwtisd.) 

•ometbnes  dispensed  with  wlien  i 

been  in  arrear,  ii.  958,  n. 
object  of  ammal  rests  is  ta  give  eonipo«nd 

Interest,  ii.  959,  a. 
ammal  rests  cannot  be  made  nitf eas  ordered 

by  decree,  lb. 
annual  rests  directed  onlyoB  sperial  csm, 

and  th^n  for  whole  time,  ii.  958. 
balances,  if  exeessfte,  will  be  sq>plied  ta 
sink  principal,  tf.  9Sf,  - 
•    what  cirenmstances  caH  for  rests  ia  mccomt^ 
ii.  959,  n. 
See  Avcotaii, 

RESULTING  USE 

to  husband,  on  his  levying  fine  for  secarity 

of  mortgagee  only,  ii.  675,  n. 
See  Fine,  Htuband  mtd  W^u 

REVERSION, 

mav  be  mortgaged,  i.  ir« 

aM  Bortgagoe  (Bcsed  not  wait  till  it  fiiUs, 

heir  may  be  comfiielled  to  pny  money  or 

be  foreclosed,  i*  4160  r 
mortgagee  nf„  not  postponed  for  not  pra- 

corinc  title-deeds,  i.  .M). 
nnless  tliere  be  fraud,  coacealmenty  or  gross 

negligence,  i.  51. 
equity  of  redemption  incident  to  reversion, 

but  may  be  separated  from  it,  i.  tSl,  a. 

333.  433.,  ii.  739. 
will  escheat  to  lord  with  rent,  remedies,  and 

ineideats  annexed,  1.  f  53,  n. 
eeaveyance  of  reversion  should  be  by  grant, 

i.  360,  n. 
Win  pass  by  general  words,  ib. 
arise*  from,  but  forms  no  part  of  mortgage 

for  years,  ib. 
on  mortgage  for  ^ears,  legal  assets,    and 

attracts  redemption,  but  judgment  wtU  be 

with  eessei  executi;  i.  333. 
Is  assets  at  law,  i.  334. 
and  is  extendible,  ii.  599. 
creditor  cannot  compel  heir  to  sell  rever- 
sion, I.  334. 
but  mortgagee  may  pray  sale  if  estate  be 

in  reversion,  iL  961,  3.  I0l4. 
devise  of  reversion  carries  equity  of  re- 
demption at  incident,  i.  433. 
purchase  of  reversion  after  will,  a  revecn- 

tion,  ii.  853. 
of  term  reserved  to  assignor,  prevents  at- 

tendancv  of  term,  i.  461,  n. 
widow  eadowable  of  reversion,  ii.  689,  n. 
but  if  leases  for  lives  do  not  expire  during 

coverture,  widow  not  endowalile,  u.  700, n. 
of  manth,  week,  or  day,  saves  mortgagee 

from  covenants  in  lease,  i.  185»  n. 

REVERSIONARY  INTERESTS 

of  wife  do  not  pass  by  assignment  In  bank« 

mptcy  or  insolvency,  ii.  753,  n.  769^  n. 
as  to  mortgage  of,  by  expectant  heirs,  t  18,b. 
person  of /ail  age  making  improvident  sale 

of,  relieved,  1. 18  a.  n. 

REVERSIONARY  TERMS, 

for  securing  portions  may  be  mortgaged  or 

sold  to  pay  tbem  when  due,  !•  74. 
io  they  may  be  sold  to  raise 

1.95. 
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HEVERSIONABY  TRRMS-^^wiftinMir.) 
and  money  Mcnred  bv  inch  terms   being 
due,  bean  interest,  i.  79. 
SeePtrlMaf. 
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KBVERSIONER, 
.1  cannot  redeem  term  witliont  paying  interest 
oa  portiena,  i«  67,  n, 
may  redeem^  [1  Diclc.  949]  i.  3lf ,  n. 
expectant  on  estate  tall,  considered  as  a 

cypher,  ii.  974. 
may  file  bill  against  tenant  for  life  to  make 
him  answer  for  arretrs,  ii.  991^  n. 
See  iirrearf,  Retmamd&-many  Retenimi. 

REVIVOR, 

decree  to  redeem  cannot  be  on  bill  of  re- 
vivor, 1.390,  tt. 
Set  BUI. 

REVOCATION, 

mortgage  in  fee  bnt  a  revocation  of  volun- 
tary settlement  yro  lento  only,  i.  ItO. 

mortgage  though  in  fee  is  no  revocation  of 
prior  will,  because  it  is  a  chattel,  i.  lit,  n. 

Qnlewnses  beyond  mortgage  are  declared, 
ib. 

^Nis'ravohed  if  estate  parted  with  bnt 
for  a  moment  and  same  use  taken  back 

''^gain,  1;  lit. 

bnt  mortgage  is  a  partial  revocation  only, 
K.'iOSS.  1150. 

eflbet  of  tenant  in  tail  when  he  has  imme- 
diate revevsion  in  fee,  i.  tis,  n. 
•  bfy<  transfer  or  reconveyance  of  mortgage, 
i.lll,n. 

of  revdeadon  by  feoflnient,  1.  lis,  n.   ' 

by  mortgage  of  copyholils,  1. 11.%  n. 

qmmre  if  any  revocation  by  disseisin,  ib. 

fines  8ur  eanutanee  et  eoncatit  distinguished 
aa  to  revocation,  ib. 

Lord  Eldon's  two  roles  concerning  revo- 
cation of  will  by  subsequent  mortgage, 
i.  113,  n. 

of  revocation  by  conveyance  for  debts,  i. 
114,  n. 

by  bankruptcy,  ib. 

none  by  act  done  for  other  purposes,  ib. 

xkwtB  beyond  mortgage  operate  as  a  revo- 
cation, ib. 

bnt  Use  .annulled  if  contrary  to  intention,  ib. 

mortgage  to  devisee  causes  a  revocation, 
i.  ll«. 

otherwise  now,  i.  116,  n. 

bnt  surrender  to  mortgagee  is  a  revocation 
of  prior  surrender  to  use  of  will,  ii.  ^069. 

power  of  revocation  may  be  exercised  dur- 
ing suit  to  carry  settlement  containing  it 
Into  execution,  i.  MS,  n. 

noticff  of  power  of  revocation  may  be  by 
implication,  ii.  565. 

•power  of  revocation  In  voluntary  settlement 
makes  It  testamentary,  ii.  657,  a. 

purchase  of  reversion  after  will,  a  revoca- 
tion, ii.  85f . 

BIGHT, 

eale  of  right  to  file  bill  of  foreclofure,  a 

nullity,  i.  371,  n. 
felease  of  fight,  not  a  release  of  lien  of 

judgmentf  i«  59i« 


RIGHT— (MNftimed.) 

person  taking  eatatewhidi  is  bound  by  a 
right,  cannot  bar  that  right  by  fine  and 
noa*claim,  i.  j^S6,  n. 

RIGHT  HEIRS, 

settlement  to  A.  for  life,  remainder  to  heira 
of  his  body.  '*  remainder  to  right  heirs  of 
B.  for  ever,*'  means  right  heir  at  time  of 
failure  of  A.'s  issue,  ii.  1149  a>  n.    . 

RIGHT  OF  ENTRY, 

on  non-payment  eoafera  power  to  mortgage^ 
i.  6S,  n. 
SeePiMMT. 

ROOKERY, 

if  it  can  mortgaged,  i.  IT,  n. 

ROMAN  CATHOLIC, 

may  redeem,  when,  i«  f  64,  nr 
See  CathoUe, 

ROMILLVS  ACT, 

provisions  of,  i.  559,  n. 
^  repeal  and    explanation  of  certain  f^rfs, 

li.  595;  n.  596,  n. 
if  commission  issued,  act  of  bankruptcy  Is 

notice  under,  i.  559,  n. 
no  repeal  of  statute  of  James,  ii.  591,  n. 
inquiry  whether    legal  estate  will  protect 

advance  after  act    of  bankruptcy?    iL 

594,  n.  .    ; 

summary  of  points  on  this  act|  U,  595,  n. 
See  Act  qf  Bankmpictf. 

RUINOUS  HOUSES— («e«  WaMe.) 

8.  ' 

SAFE  CUSTODY, 

deeds  delivered  for,  creates  no  lien,  ii.  1057. 
See  Depo»H,  Ei/uUMe  Marlgnge* 

ST.  VINCENT»S, 

mode  of  mortgaging  in    the  island  of,  il# 
1079.  / 

See  Cohmial  Properiy, 

SALARY 

of  receiver  appointed  by  mortgagee  allow* 
ed,  when,  i.  997. 

SALE, 

,  power  of  sale  includes  power  to  mortgage^ 

i.  6l.  ii.  1033,  n.  , 

and  to  give  discharge  for  purchase-money^ 

1.935. 
nnder  power  to  raise  a  sum  by  sale  or  mort* 

gai^e,  no  sale  cau  be  made  after  mortgage, 

i.  61.  ii.  1150. 
mortgage  continued  if  sale  made  sobjeet  t* 

it,  i.  193,  n. 
pendente  lUe^  void,  i.  994. 
or  rather  voidable  only,  i*  549* 
power  of  to  executor  lets  in  creditors  by 

simple  contract,  to  prejudice  of  cieditora 

by  specialty,  i.  896,  n.  « 

of  right  tp  file  biU  or  foreelosore,  a  nullity,. 

L  371,  n. 
bill  praying  a  sale,  and  bill  of  forebloiim 

distingnisbed,  as  to  intereat,  ii.  919. 
mortgagee  may  pray  sale  fer  payment  of 

deblB„  IL  916« 


IMO 
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Bortgagee  of  advowson  m%y  pray  lale,  i. 

198. 
mortgagee  of  reversion  may  praj  sale,  ii. 

961. 
instance  where  reYersion  was  decreed  to  be 

sold  to  satisfy  debts,  ii.  1014. 
in  case  of  mortgage  of  stocky  it  may  be  sold 

without  foreclosure,  ii.  964. 
may  be  prayed  in  case  of  infancy,  instead 

of  foreclosure,  ii.  985. 
bnt  sale  subject  to  review,  when  infant  of 

age,  ii.  984. 
in  case  of  infancy  most  modern  practice  is 

a  reference,  (with  consent  of  mortgagee) 

whether  sale  will  be  beneficial  to  infant, 

ii.  985,  n. 
mortgagee  may  pray  sale  if  estate  be  de- 
ficient, bnt  sale  never  decreed  on  bill  to 

foreclose,  ii.  ioi4,  15. 
whether,'  when  estate  is  deficient,  accoant 

of  personal  estate  must  be  prayed  in  first 

instance,  ii.  1014. 
if  one  execntor  be  indebted  to  testator  by 

mortgage,    co-ezecntors  may  pray  saU« 

ii.  1015.  ^    r    .r  , 

may  be  prayed  by  supplemental   bill,    ii. 
1016,  n. 

aix  cases  wherein  mortgagee  may  pray  a 

sale,  lb. 
if  sale  be  directed  with  consent  of  second 

and  third  mortgagees,    cosU  to  be  paid 

fint,  ii.  99f ,  n.  993,  n. 
whether  mortgagee,  having  foreclosed,  can 

proceed  on  bond  before  sale,  ii.  1004,  n. 

1005^  n. 
of  givmg  notice  of  sale  after  foreclosure, 

ii.  lOOS.  1006. 
of  equitable  mortgagee's  petition  for  sale  in 

bankraptcy,  ii.  1060. 
mortgagee  mav  pray   sale    under  general 

order  in  bankruptcy,  ii.  1081. 
cases  on  this  general  order,  ib. 
when  requisite  for  mortgagee,    in  ca^  of 

bankruptcy,  to  apply  to  court  for  liberty 

to  bid  at  sale,  i.  If4.  ii.  1089. 
mortgagee  not  compelbible  to   consent  to 

sale,!.  SS8,  n. 
as  to  praying  sale  as  an  equitable  mortgagee, 

when  petitioner  has  both  equitable  and 

legal  estate  in  himself,  ii.  1060  d. 
directed,  when  for  infant's  benefit,  ii.  985. 
decree  in  Ireland  is  for  sale,   not  for  re- 
demption, ib. 
See  Absolute  Conreyancey  Mortgage  with 
TrMSti  /or  Sale^  Poueuwn^ 

SATI8FACTION 

of  mortgage  by  re-delivery  of  deeds,  i.  144. 
mode  of  discharging  mortgage  by  entry  of 

satisfaction  on  register,  ii.  6«0,  n. 
of  acknowledging  satisfaction  on  copyhold 

mortgages,  li.  i069. 
of  indgment^  statute,  or  recro|;nisance,  should 

bo  entered  on  record,  ii.  i077. 

SCHEDULE, 

mention  of  deed  creating  term  in  schedule 
and  general  declaration,  not  enough  to 
keep  term  alive ;  gemb.  I  507,  n. 


of  debts,   makes  them  bear   inimit,  i 

9«o,  n.    . 
purchaser  mast  see  his  money  applM  k 

{>ayment  of  scheduled  debts,  i.  tl8. 
e  as  to  exoneration  of  purchBier  fim 
seeing  his  money  applied,  with  reffifsci 
to  general  and  sdiednled  debts,  1.  ttl. 

SCIRE  FACIAS, 

necessary  to  revive  judgment,  il  Mi,  i. 
1077. 

SCOTCH  CATHOLIC, 

of  redemption  by,  i.  C64,  n. 

SCOTCH  MORTGAGE, 

not  devisable  by  Engliah  will,  i.  4tt. 

it  descends  to  heir  at  law  of  mortgagee,  iki. 

.  but  English  mortgage  being  given  u  tA- 

lateral  security,  general  words  effectsri 

to  pass  it,  and  heir  a  trustee  as  to  Scotdk 

mortgage,  L  423,  n. 

SCRIVENER, 

notice  to,  is  notice  to  party,  ii.  581,  n. 
payment  of  principal  to  scrivener  htm| 

bond,  good,  ii.  93«. 
if  scrivener  break,    mortgagor  shall  i«t 

be  answerable  for  the  loas,  U.  993. 
bnt  scrivener  can  receive  Intereit  cdy  If 

he  have  deed  and  not  bond,  ib. 
by  consent,  he  may  receive  both  Intcmt 

and  principal  without  deed  or  bond,  ib. 
mortgagee's  exeootoff,  by  reeeiptof  faiterat 

from  scrivener,  confirms  agreement  tbt 

he  shall  receive  both,  ib. 
within    bankrupt   laws,   bnt  attorney  vt^ 

ii.  93t,  n.  933,  n. 

SEA— (see  Goods  mt  sea,  Sh^  mi  sm,  Vtmdd 


) 

SECOND  ACCOUNT,  ii.  959,  n. 
See  Accomt* 

SECOND  FORECLOSURE,  ii.  1005. 
See  Foreetoturt, 

SECOND  MORTGAGEE, 

having  deeds  and  no  notice,  preferred  t» 
first,  i.  59.  ii.  1051. 

this  rnle  qualified,  i.  53,  n. 

ma^  insist  on  appointment  of  receiver,  if 
nrst  mortgagee  will  not  take  possesnos, 
i.  f  99,  n. 

cannot  bring  ejectment,  1.  261,  n. 

redeeming  first,  must  pay  expences  of  firrt 
mortgagee  in  foreclosing,  i.  336,  n. 

redeemmg,  must  take  both  mortgages,  sr 
neither,  i.  339,  n. 

redeeming  first  mortgage,  estate  not  com* 
prised  in  second  mortgagee's  security) 
liecomes  charged  with  his  debt,  ib. 

redeeming  first,  which  inclndea  other  land, 
may  hold  all  till  satisfied  not  only  hii 
own  money,  but  wliat  he  expended  is 
purchase  of  first  mortgage,  i.  48f ,  3. 

not  barred  by  length  of  time,  though  first 
mortgagee  be,  if  second  mortgs^^  ac- 
knowledged within  twenty  yeara,  i.  38S> 
5S9,  n. 

proceeding  to  redeem  fint,  mortgagor  or 
his  heir  must  be  party^  1. 403.  405, 6c  ii« 
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jadimcnt  crediioV  buying  in  nniV  rnortgagc 
pendini;  bill  by  second  mori'g^gi^e  to  re- 
deem first,-  preferred/  i.  436. 

eqnity  of  second    mortgagc'e   increased  if 
wririer  mort'f^ai^ee  be  concerned  in  trans- 
acting subsequent  security,  i.  438. 
See  Concealment,  ,    , 

ob'taihiog  legal  estate,  preferred^. L ^50,  n. 

postponed  to  thVd  mortgagee  boylng  in  first 
legal  incnmbrance,  i.  454,  &  n. 

files  bill  against  first  and  third,  first  sub- 
mits to  l)e  redeemed  by  second,  yet  assigns 
to  third  pendente  litef  assignment  good,  i. 
455,  n.     ^  .,  .  , 

should  imme'ifialefy  buy  in  first  incnmbrance,' 
ib* 

Lord  Eldon's  bint  that  notice  to  prior  mort- 
gagee: of  second  charge  vponld  prevent  his 
Helling  his  mortgage  to  third  incani- 
brancer,  considered  nntenable,  i.  541,  n. 

but  second  mortgagee  should  give  first  mort- 
gagee notice  of  his  incumbrance  to  charge 
him  with  surplus  reMt^-[and  prevent  fore- 
closure] ii.  951,  n. 

without  notice,  obtaining  legal  estatft  by 
means  of  attei^dant  term,  and  having 
deeds,  preferred  in  ejectment,  i.  5«,  n. 
45U.  471. 

person  lending  money  on  notes,  purchasing 
first  mdrtgagee,  preferred  to  second,  be- 
cause drawer  of  notes  agreed  to  make  the 
holder  a  mortgage,  i.  o'tt. 
See  Equiiaftle  Mortgage* 

havini^  notice  of  first  defective  mortgage, 
cannot  countervail  equity  of  first  mort- 
gagee, i.  528,  n. 

aecu9  if  without  notice,  i.  530,  n. 

without  notice,  not  affected  by  mortgagor's 
nbn-possesaion,  i.  5S8. 

havin;;  notice  of  first,  has  notice  of  all 
charges  with  which  hrst  mortgagee  is  ac- 
qnaiiited,  if.  590* 

»ecu9  when,  ib.  n. 

first  mortgagee  forecloses  second,  then  de- 
vises to  mortgagor,  second  mortgagee  niay, 
as  against  mortgagor,  open  foreclosure  and 
redeem,  ii.  lOOO. 

as  to  propriety  of  hi^  giving  notice  of  hU 
loan  to  first  mortgaiee^,  i.  45i,  n. 

See  Clandestine  Slortga^e,  Firsty '  Third, 
Foutthf  ani  Fifth  Mortgagees^  Prior 
and  Stibsequent  Incumbrance, 

**  SECURITIES," 

will  include  stock,  i.  408,  n. 
'Whether  it  will  pass  legal  estate  ?  ib. 
See  Devise, 

**  SEISED," 

applicable  to  freeholds  only,  ii.  604,  n. 

SEISIN* 

in  eqnity,  i.  5S53,  n.  288. 
See  Equilable  Seisin, 

SEPARATE  ESTATE, 

prodace  of,  is  separate  estate,  I*  38,  n; 
t       -wife  may  be  agent  to  trustees  of  her  se- 
parate estate,  ib. 

possession  of  wife's  separate  estate  by  hus- 

Vol.  IL 


SEPARATE  EHrATE-^continM,)     . 

band  without  trustee's  conseni,  no  (Vaud, 
i.  45,  n.  /  3 , 

mortgage  of  separate  estate,  i.  59,  n. 
no  curtesy  of  separate  estate,  i.  289. 

See  Citrtesy, 
is  exempt  from  husband's  control,  ii.  717,  n. 
mortgage  settled  to  wife\s  separate  es^tate, 
not  alfected  by  husband's  bankruptcy,  ii. 

753. 
assigtiees  in  bankruptcy' entitled  to  separate 
estate  on  making  provision  for  wife,  when, 
ii.  758.  . 

See  Husband  and  PVife. 

SEQCESTRATION, 

penalty  for  absconding  to  avoid  process,  ii. 

982,  n. 
sequestrator  will  be'ordered  to  pay  rents  re- 
ceived, to  mortgagee,  and  give  np  pos- 
session to  him  if  required,  ii.  1016,  n. 
sequestrators  allowed  costs,  ii.  1017. 
See  Rector, 

SERGISON,  EX  PARTE, 

an  indecisive  authority,  i.  419,  o. 

SERVANT, 

possession  of,  possession  of  master,  i.  41,  ii. 
mortpiagor  said  to  be  mortgagee's  servant, 
i.  158,  n.  {dd) 

SET-OFF, 

second  mortgagee  in  possession  as  tenant, 
not  allowed  to  set  off  rent  against  in- 
terest, i.  399,  D.  ii.  945. 

not  allowed  to  devisee  of  eqnity  of  redemp* 
tion,  when,  ii.  945,  n. 

SETTLEMENT, 

mortgage  in  fee  a  revocation  of  volantary 
settlement  pro  tanto  only ^  i.  iio.  ii.  1150. 

distinction  between  mortgage  made  with  a 
view  to  a  family  settlement  and   a  mort- 
g^e  between  straneers  as  to  restraining 
equity  of  redemption,  i.  1*29. 
See  Equity  of  Redemption, 

recital  iu  settlement  enough  to  keep  re- 
demption alive,  i.  589,  ii. 

term  attending  trusts  of  a  settlement  Is 
notice  of  that  settlement,  Ii.  564,  n. 

pur»nant  to  articles  not  framed  according  to 
rules  in  equity,  purcliaser  not  bound  to 
take  title  depending  on  it,  ii.  567,  n. 

purrha>er  presumed  acquainted  with  settle- 
ment, if  necessary  to  vendor's  title,  iu  57*. 

purchaser  with  notice  of  settlement,  should 
inquire  for  consiile ration,  ib. 

contra  if  he  can  deduce  title  without  it, 
ii.  573. 

voluntary,  void  against  a  subsequent  mort- 
gagee, though  he  hath  notice  or  it,  ii.  683. 
See  Feme  Corert,  Husband  emd  mjcy  Vo- 
luntary Conteyanci. 

after  marriage,  not  binding  on  subsequent 
nortgaicpe,  even  with  notice,  ii.  683. 
See  Voluntary  Settlement, 

on  marriage,  without  husband's  privity, 
void,  ii.  719,  n. 

on  wife,  to  entitle  hunband  to  wife*s  mort- 
gagee and  equitable  choses  im  action,  must 
he  before  marriage,  ii.  741,  S. 

3  K 
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SETTLEMENlMMiilliMMd.) 

qtumtum  of  benefit  to  wife,  immaterial,  ii. 

743. 

See  Husband  and  Wife, 
which  tecnrcB  to  wife  her  fortune  on  death 
or  bankruptcy  of  hntband,  good,  ii.  1083. 

SETTLEMENT— (PoruA.) 

may  be  gained  by  mortgagor  in  poHefsion, 

when,  i.  166. 
parochial  mortgagor  gains,  notwithstanding 
estate    be   mortgaged    to   fnll   amoont. 
i.  167 y  n. 
See  PariMk  SetilmenU 

SHARES— (see  Carnal^  New  Rher  Sharei.) 

SHERIFF, 

delivery  of  writ  to,    fixes   lien  of  term, 
ii.  605,  n.  606,  n. 
See  Elegit. 

SHIP, 

at  sea  may  be  mortgaged,  i.  25. 

donbt  concerning  mortgage  of  ship  removed, 
ii.  1074. 

mode  of  mortgaging  ship  prescribed,  ib. 

general  rnles  as  to  transfer  of  property  in 
ships,  ii.  1073. 

requisites  to  mortgage  of,  i.  t5,  n. 

bill  of  sale  of  ship  at  sea,  ib. 

registry  acts,  ib.  ii.  1073. 

mortgagee  should  take  possession  of  ship  on 
its  return  to  port,  i.  26,  n.  ii.  1084. 

it  fortiori  while  it  is  in  river  or  dock,  i.  96,  n. 

absolute  bill  of  sale  of  ship,  nncontronlablo 
by  parol  asreement  for  redemption,  ib. 

possession  of  ship  after  pledge,  a  fraud,  ib. 
30,  1,  n. 

vendee  permitting  returned  ship  to  go  an- 
other voyage  witbont  taking  possession,  a 
fraud,  i.  31. 

mortgagee  legal  owner,  and  must  repair, 
bat  not  liable  for  necessaries  till  in  pos- 
session, ibvU.  183,  n. 

mortgagee  not  entitled  to  profits  till  in  pos- 
session, bat  liable  for  stores  from  time  of 
registry,  ii.  107 5» 

delivery  of  bill  of  tale  equivalent  to  deli- 
very of  ship.  i.  35. 

priority  of  claims  determined  by  possession 
of  grand  bill  of  sale,  i.  435,  n. 

exception  of  from  operation  of  new  bank- 
rupt act,  ii.  1085  6. 

liability  of  registered  owners  not  varied  by 
private  agreement  or  informal  bill  of  sale, 
1.  31,  n. 

41  Geo.  3.  c.  41.  extracts  from,  relating  to 
mortgages,  [tince  anuoUdaiedy  see  the 
Third  Fo/mnf,]  i.  25,  6. 

farther  oases  on  the  mortgage  and  reputed 
ownership  of,  ib. 

SHORT  CAUSE, 

foreclosure  capnot  be  set  down  as,  ii^  1022,  n^ 

SIMOMY, 

turn  lost  by  simoniacal  presentation  by  mort- 
gagor, i.  197. 
See  Atleau'»on 


SIMPLfl^ONTRACT  CREDITORS, 
no  lien  on  real  estate,  except  by  ma 

ing,  or  by  devise  for  payment  of  dabti^ 

1. 329,  n.  343,  o. 
creditors  entitled  to  stand  in  place  of  BMrt- 

gagee  (of  freehold  and  copyhold)  exlu 

ing  personal  assets,  i.  343,  n.  344>  ■• 
See  MarshaUing  AsseU. 
no  tacking  allowed  to  simple-contraet 

ditors,  I.  351,  n.  522,  n.  524,  n. 
may  redeem  mortgage  of  leaseholdy 

i.  352,  n. 
disthigaished  from  crown  debtor  of  reeorl 

as  to  legal  and  eqnitable  mortgagee,  2. 

1058. 

SIMPLE-CONTRACT  DEBTS, 

placed  on  same  footing  as  specialty  debti 

after  devise  for  their  payoMnt,  1.  fOO. 
hot  thev  carry  no  interest  except  by  devise 

for   their  payment,   and  then  when,   fi* 

920,  n. 
or  except  they  are  mentioned  in  acbednle  tn 

deed  for  payment  of  debts,  i.  20S. 
or  they  are  noticed  in  master's  report, 

then  from  date  of  such  report,  ib. 
equity  of  redemption  not  assets  to  poy  tan 

pie-contract  debtt,  i.  319,  n. 
neither  estate  of  inheritance,  nor  attendant 

term,  liable  to  simple-contract  debts,  L 

321,  n. 
except  by  marshalling  or  devise  for  paymaat 

of  debts,  i.  329,  n.  343,  n. 
descended  estates  not  liable  to,  L  325^  n* 
obtain  a  lien,  when,  i.  329,  n. 
how  simple-contract  debts  are  chargeable  oa 

real  estate,  ii.  787. 
though  of  seventy  years  standiBg,  aimple- 

contract  debts  are  revived  by  deviae  ftr 

payment  of  debts,  i.  357,  n. 
not  tackable  to  mortgage,   thoi^h  acooas- 

panied  with    parol  agreement  that  tiiey 

should  be  so,  i.  351.  582.  524,  n. 
simple-contract  crown  debt  no  tten  oa  laod, 

1.481. 
Set.  Band  DeUf  CrawmJMif  Debi,Sf§-^ 
eialiy  Debi. 

SINKINO  COLLECTOR— (see  CoiUciar.) 

SIX  MONTHS  NOTICE, 

mortgagee  entitled  to,  of  payment  of  his 

money,  ii.  934,  Sc  n. 
but  not  compelhible  to  take  his  mooey  eveo 
at  that  time,  ii.  934,  n. 

SLANDER  OF  TITLE, 
action  lies  for,  ii.  562,  n. 

SLEEPING  PARTNER, 

as  to  visible  possession  of  acting  partneia, 
i.  47,  n. 
See  Partner, 

SOLICITOR, 

though  he  has  lien  on,  cannot  pledge  deeds, 

i.  203,  n. 
cannot  be  receiver,  i.  296,  n. 
will  be  ordered  to  deliver  ap  title-deeds  on 

discharge  of  his  lien,  ii.  635. 
taking  mortgage  from  client  withoot  atate- 

ment  of  account,  decreed  to  pay  costs, 

ii.  993,  n. 
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extent  of  aolidtor's  lien  on  papers  and  mo- 
ney vecdyed,  ii.  1063. 

town  aeepu  of  solicitor  have  lien  on  papen 
in  their  hands  for  costs  doe  from  solicitors 
in  that  particolar  clienfft  business,  ib. 

ptx>Ying  in  banliraptcy,  must  give  up  bis 
lien^  ibt 

effect  on  lien,  of  attorney's  discharge,  dis- 
continuance to  act,  and  death,  ii.  1064. 

repfetentativea  of  deceased  solicitor  al- 
lowed same  lien  as  solicitor  himself,  i. 
379.  ii.  1064. 

may  take  mortgage  from  client,  though  for 
costs,  yet  be  will  be  narrowly  watched, 
and  must  produce  vouchers,  ii.  1064. 

will  be  pat  to  proof  of  payment  of  money 
lent  to,  or  expended  on  behalf  of,  his 
client,  ii.  1065. 

holds  deeds  as  well  for  mortgagor  as  mort- 
gairee,  ib. 
See  AUvmtfy  AUanuy  tmd  Clieni. 

SOUTH  SEA  BUBBLE, 

insunce  of  its  extent,  ii.  1066. 

SPECIAL  PLEADER, 

of  his  lien  on  papers,  it  1063  c. 

SPECIAL  VERDICT, 

term  recited  in,  cannot  be  presumed  sur- 
rendered, i.  496,  n.  497,  n. 

interest  presumed  paid  for  thirty-seven 
years,  if  the  contrary  not  found  in  spe- 
cial verdict,  Ii.  1156. 

SPECIALTY  DEBT, 
its  nature^  ii.  775. 
recital  of   debt  due  under  hand  and  seal 

will  not  convert  it  into  a  specialty  debt, 

ib.  n. 
creates  no  lien  on  real  estate  in  debtor's 

life-time,  ii.  775. 
how  specialty  debts  are  chargeable  on  real 

estate,  ii.  787* 
Se^AuetSy  Bcml* 

SPECIFIC  BEQUEST 

of  personalty,   exonerates    it  from  debts, 

when,  ii.  810.  8^8. 
money  maybe  specifically  bequeathed,   ii. 

811. 
■o  may  residue  of  personal  estate,  ii.  8t8. 

SPECIFIC  LEGACY, 

bequest  of  400/.,  part  of  500Z.,  due  on  a 
statute,  a  specific  legacy,  ii.  811. 

specific  and  pecuniary  legacies,  distin- 
guished,- ib.  n. 

specific  legatee  may  follow  assets  into  hands 
of  third  persons,  i.  \Otf  n. 

specific  legatee  of  men  gage  debt  sliould  be 
party  to  account,  ii.  959,  u* 

SPECIFIC  PERFORMANCE 

of   husband's  covenant,   that  wife    should 

levy  fine,  decreed,  it.  707. 
cases  on  this  head,  ib.  n. 
See  Husband  and  Wtft, 

SPECULATION, 

mortgagee  not  allowed  for,  ii.  950. 


STAMP, 

separate  stamp  on  defeasance  of  warrant 

of  attorney  not  requisite,  i.  5,  n. 
stamp  act  evaded  by  deposit  of  deeds,  ii. 

1051. 
but  agreement  accompanying  deposit  must 

be  stamped  with  doty  on  legal  mortgage, 

ii.  105t. 
note  surrendering  term  must  be  stampedi 

ii.  1086. 
See  Smrtnder. 

STAPLE, 

of  security  by  statute  staple,  ii.  1075. 
See  Statute  Staple. 

STATUTE, 

instance  where  act  of  parliament  has  been 

read  differently  at  law  and    in    equity, 

i.  378,  n.    See  Act  of  Parliament. 
mortgagee  protected  by  old  satisfied  statute^ 

1.  453. 51«,  n.  (r). 
and  he  may  hold  all  lands  affected  by  sta* 

tnte,  though  not  in  bis  mortgage,  i.  497 

to  509. 
if  pnisne  incumbrancer    can  use    satisfied 

statute  or  Judgment  at  law,  equity  will 

not  prevent  him,  i.  510. 
statute  at  Uw,  and  mjortgage  in  canity,  pre* 

ferred  to  mortgage'in  equity  only,  i.  451. 
mortgagee  preferred  to  jointress,  he  having 

prior  satisfied  statute,  i.  512. 
extended  may  protect  conusee  as  to  further 

sums  advanced  after  mortgage  taken  by 

mesne  incumbrancer,  i.  5f3. 
mortgagee    purchasing   prior  statute    may 

attach  whole  estate,    but  a  moiety  only 

if  he  purchase  prior  judgment,  i.  455, 6« 

ii.  1076. 
of  account  where  assignee   of    statute  la 

mortgagee  also,  i.  519. 
penalty  of  statute     cannot     be    relieved 

against,  i.  533. 
See  Judgment f  Legal  Eitatef  Prior  Sta- 
Me,  Statute  Merehamt  and  Staple. 

STATUTE  OF  ANNE,  i.  fOS. 
See  Infant, 

STATUTE  OF  FRAUDS, 
its  object,  ii.  1051. 

liberally  expounded  to  suppress  Amnd,  i.  f  !• 
mortgage  not  a  conveyance  of  land  within, 

i.  143,  4. 
parol  evidence  therefore  admissible  respect 

tng  it,  i.  143, 154. 
vendor  before    payment  of  money    not  a 

trustee  within  the  10th  section  of  statute 

of  frauds,  i.  309,  n. 
will  devising  mortgage    not  within  statute 

of  frauds,  i.  427,  9,  n. 
what  agreements   are  within  this    statute, 

ii.  lO.M). 

STATUTE    OF    FRAUDULENT     MORT« 
GAGES— (see  Clandestine  Mortgagee.) 

STATUTE  OF  LIMITATIONS, 

does  not  extend  to  mortgages,   except  by 

analogy,  i.  360. 
twenty  years  a  substantive  insuperable  bar 

in  equity,  ii.  1153,  4. 
plea  of  poverty,  ignorance,  or  mistake,  no 

avail,  i.  387.  ii.  1153,  4. 
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STATUTE  OF  LIMITATIONS— (cojUwitfgb) 

ten  years  allowed  for.  prosecottM  claim  to 
redeem  after  dUabiliiies  removed »  i.  363. 

benefit  of  rale  evteods  to  aisif  oee  of  equity 
of  redemption,  i.  364,  n. 

defendant  in  a  bill  for  redemption  may 
plead  the  statute,  i,  362. 

fweoty  years  having  begun  wjil  continne  to 
run  thoogh  disability  inter  vent,  i.  366. 

fine  commences  on  feme  covert  becoming  dis- 
covert, and  continues  tboagli  she  after- 
wards marry  again,  i.  367. 

tnne  begins  to  run  froin  payment  or  tender 
of  money,  or  from  time  at  which  account 
or  promise  of  account  is  given,  i.  370,  n. 
380,  n. 

time  not  prevented  by  receiver's  aeeonnt 
fnniished  without  mortgagee's  authority, 
i.  373,  n. 

legal  estate  in  one,  money  in  another,  latter 
in  possession,  time  no  bar,  i.  377,  n. 

proviso  to  pay  on  any  Michaelmas-day  gives 
everlasting  right  to  redeem,  i.  374. 
See  tVelch  Mortgage. 

mortgagor  to  pay  mone^  on  eighteen  months 
notice,  bill  by  his  heir  one  hundred  years 
after  dismissed,  because  mortf^agee  had 
been  in  possession  that  time,  and  bad  long 
since  given  notice,  i.  379. 

any  act  by  mortgagee  acknowledging  mort- 
gage keeps  alive  redemption ;  (e.  ^.)  a  de- 
vise or  bill  to  foreclose,  i.  380. 
See  Acknowledgment, 

conversational  admissions  of  subsistence  of 
mortgage  proved  by  parol,  not  enough  to 
continue  redemption,  i.  381. 

rules  as  to  length  of  time  being  a  bar  to  re- 
demption, examined  with  view  to  admis- 
sion of  parol  evidence,  i.  383,  n. 

where  mortgagee  gave  mortgagor  liberty 
to  redeem  after  twenty. years,  redemption 
was  allowed  fourteen  years  after  that, 
fliongii  forty-une  had  passed  since  mort- 
gage, i.  383,  4. 

mortgagee,  of  copyholds    surrendering    to 
use  of  his  will,  no  evidence  that  he  con- 
^  sidered  it  irredeemable,  ii.  1072. 

time  may  be  kept  open  by  ex  parte  acts  of 
mortgagee,  i.  383,  n. 

redemption  allowed  after  forty  years  on  ad- 
mission by  mortgagee  within  seven  years 
of  filing  bill,  that  mortgagor  had  a  right 
to  redeem,  i.  384. 

redemption  allowed  after  fifty-five  years, 
thirty -eight  having  been  spent  in  litiga- 
tion, and  seventeen  only  witliout  claim, 
i.  385. 

analogy  to  statute  may  operate  although 
legal  estate  he  outstanding,  i.  387,  n« 
ii.  1 153. 

general  rule  as  to  what  will  be  sufficient 
to  take  case  out  of  analogy  to  statnte, 
i.  3.89>  n. 

no  general  rule  for  presuming  mortgage 
satisfied  after  twenty  years,  or  any  other 
period  elapsing,  without  payment  or  de- 
mand of  principal  or  hiterest,  i.  393,  n« 
ii.  1155. 

mortgagor's  continuation  in  possession  tvren- 
ty  years  afibrds  what  gionnd  to  presume 
mortgage  abandoned,  i.  394,  n. 


STATUTE  OF  LlUTMaWlf^^eamUmid.^ 
.  mortgann  (being  coilaeinl  secnity)  ftever 

discharged  while  inte^rest'  paid-  ob  bond, 

i*  394,  n»  « 

result  o£  cases  on  time  beiag  •  bnr  to  mort- 

sage  debts  by  postesrioo  of ^  mortfagor, 

1.  396,  n*  397,  n. 
mortgage  debt   presumed    satisfied     after 

twenty  yearn  watfaont  pf^nseBt  of'  infereat, 

acknowledgment^  or  desMmd,  and*  no  ifif- 

fenence  from  mortgage  being  in  trnst  tv 

sell,  ib. 
mortgagor  in  possession  tbirty-seven-  years, 

interest  preanaed  pnkl  all  that  tiaacL  If 

nothing  in  special  vepdiet-to  coatradid 

it,  ii.  1156. 
effect  of  stvt«teof«lmiit»lion8  andita«qat- 

able  analngy4Mi  pams  of  pefsondty^  u 

430,  n. 
redemptioB  of  pledge  aMnvaadnAertiics^ 

years,  i.  401,  n. 
no  effect'  as  between  trnsieo  andcesCnifw 

trust,  i.  500,  n..  ii,  115^. 
a  good  bar  to  redemption  of  rent-cliirgey 

as  well-as  of  land,  i.  131,  5. 
time  running  on  tenant  for  life    Iwra-re* 

mainder-man,  i«  369,  n. 
See  Acctmai^   AcknowUdgmeuif   Irtkmi, 
Length  qf  Timg^  Persi'^Mdeaer*  J|e» 
cUiU. 

STATUTE  MERCHANT, 

tenant  by,  may  redeem^  i.  974. 

lands  may  be  extended  under,  ii.  778; 

of  security  by,  ii.  1075. 

has  been  called  a  pocket  judgment,  ib, 

confers  chattel  interest  only,  ib. 

Ken  of  securities  by  statute  merchant,  sta- 
ple, or  recognizance,  affects  lands  anfase- 
qnently  acquired,  ii.  1077. 

alien  merchant  may  extend  lands  vndev 
statnte,  ib.    Set  Statute. 

STATUTE  STAPLE, 

tenant  by,  may  redeem,  u  274. 

of  security  by,  i.  107& 

confers  a  chattel  interest  only,  ii.  1076. 

STATUTE  OF  WESTMINSTER 

does  not  extend  to  uses  and  trusts,  ii.  601. 
See  Common  Law,  Execution. 

STATUTE  OP  WILLIAM  Si  MARY, 

its  object,  i.  280,  n«  516. 

enacted  in  favor  of  pnrdiaser  and  mort- 
gagee, and  not  of  judgment  creditor,  L 
517. 

provisions  of,  i.  513,  n» 
See  Notice. 

STATUTES  CITED, 
Richard  III. 

I  Rich.  3,  c.  1,  ii.  603. 

HenrvIII. 

9  Hen.  3,  c.  32,  i.  3. 

Edward  I. 

6  Edw.  1,  c.  1,  sec.  t,  ii.  690,  n^ 

II  Edw.  i,  ii.778. 

13  Edw.  1,  St.  1,  c  5,  i.  198,  n. 
13  Edw.  1,  St.  3,  ii.  778. 
13  Edw.  1,  St.  3,  c.  1.  ii»  1075,  nw 
13  Edw.  1,  c«  18,  ii.  778. 
\  13  Edw.  1,  c.  18,  i.  273,  n.  ii.  599. 778,  n. 
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STATUTES  CITED -(cMh^<Mf.) 
Ed«rardlII. 


S7  Edw.  3,  St.  iy  t^  tj  IL  779.  1076,  a. 
44  Edw.^,  c«  iSSy  i.  481,  B, 
50  £dw..S,  c.  '6.  i.  17. 

••Hemy  VI. 

7  Hem.  6,  c.  $,  i.  4ei|  1L. 
9  Hen.  6,  c,  58^  ib. 

4  Hen.s7,  c.  f  4,  i.  585,  n. 
12  Heo.  7,  c.  15,  ii.  603,  o. 

Henry  VIII. 
21  Hen.  8,  C.  4,  i.  245,  «48,  B. 
f  S>H^n.  «,  t^  6,  It  1076,  ti. 
26  Hen.  8,  c.  13,  ii.  60i. 
S7  Hen.  8,  c.  10,  m. 
37  Hen.  8,  c.  16,  it.  1085. 
3t  Hen. '8,  c.  9,  s.  3>  ii.  654,  n. 
33  Hen.  8,  e.  38,  ii.  723,  n.  735,  n. 
33  Hen.  8,  c.  38,  s.  6,  iu  735,  a. 
^  Ifnuw  8,  c.  34^  i.  186.  371,  n. 
as  Hen.  8,  c.  so,  ii.  603. 
S3  Hea.  8,  c.  33,  ii.  1078,  n. 

13blik.  v.4v  fi.  1077,  n. 

13  Bllx.  c.  5,  i.  17-.  31.66. 38,  n.  48.  515,  n. 

ii.  611. 
13  Elis.  e.  5,  •.  3,  i.  30,  n. 
13  Ciiz.  c.  30,  i.  44.  59,  n. 
13  Klii.  c.  5,  ii.  659,  n, 
37  Eliz.  c.  4,  i.  17.  31.  48,  &  n.  ii.  656,  n. 

660.  1035. 
37  Eliz.  c.  4,  8.  3,  i.  17.  30,  n. 
37  Eliz,  c.  4^  B.  6,  i.  311,  &  n. 
a^  Elii.  cv  5,  i.  30,  n. 

30  Eliz.  c.  18,  i.  30,  »• 

James  I. 

31  jac.  1,  c«  16,  8. 1  &  3,  i.  360,  n.  364. 
31  Jac.  1,  c.  19,  i.  17.  30,  n.  33,  n.  39,  n. 

31,  n. 
31  Jac.  1,  c.  19,  8.  9,  1.  375,  n.  383,  n. 
31  Jac.  1,   c.  19,   8.  10  &  11,    i.  40,  n. 

ii.  J08i,  h. 
31  Jac.  1,  c.  19,  8. 11,  i.  44,  n. 
ftl  Jac.  1,  e.  19,  8. 13,  I.  191. 
31  Jac  1,  c.  19,  8. 13^  i.  375,  n.  383,  n. 

Chattes  IT. 

39  Car.  3,  c.  3,  i.  355.  ii.  607. 

39  Car.  3,  c.  3,  8.  3,  ii.  1051,  n. 

39  Car.  iy  c.  3,  8.  10,  i.  354,  ».  356,  n. 

309,  B.  ii.  603,  6f  n.  605,  n.  610. 
39  Car.  3,  C  3,  s.  14  m  15>  i.  375,  n^^ 
39  Car.  3,  c.  3,  a.  15,  1. 179,  n. 
39  Car.  3,  c.  3,  8.  35,  ii.  749^  B. 
33  &  33  Car.  3,  i«  437. 

William  3e  Mary, 
3  W.  &  M.  c.  14,  1.335,  n.  ii.  781,  n. 

3  W.  4c  M.  e.  14,  8.  ti  u  69,  n.  335,  n. 
3&  4  \r.  &  M.  c.  14,  s.  5,  ii.  779,  B. 
4&5W.&M.C.  7,  i.515. 

4  4ir  5  W.  6e  M.  c.  16,  i.  406. 

4  &  5  W.  &  M.  c.  30,  1.  875^  B.  513.   517, 

Sc  n.  ii;  6f  1,  n# 
7  W.J{  M.^.3d,  i.  170. 
11  &  13  W.  at  Ai.  C.  4.  i^  106,  B. 


STATUTES  kitVEt^^contitaud.) 

William  III. 

7  &  8  W.  3,  c.  36,  i.  375,  n.  5l4j  «• 

8  &  9  W.  3,  c.  11,  8.  8,  i.  357,  n. 

Anne, 
1  Ann.  8t»  3,  c.  7, 11  •  1085.  n. 
3  Ann.  c.  6  (Irisb  stat.V  i.  365,  n.. 

3  Si  3  Ann.  €.  4»  s.  h  ii*  618>  n.  6tr- 

4  Ann.  c.  16,  8.  37,.  i.  304,  n. 
,4f^d  AnB.,c.  16>  )•  173>  n. 

5  Abix*  c*  1^9  i-376,  n.  Ii.6l8,  n.    . 

6  Ann.  c*  3(irt8b  stat),  i.  559,  n.  ii.  593,  b. 
618,  B,  639,  n, 

6  Ann.  c.  35^  u  376,  n.  ii.  618,  n. 

7  Ann,  c.  19,  i.  305.  419,  ti. 

7  Ann.  c.  30,  i.  376,  n.  ii.  6lB,  B.  C^S,  B. 
634.  638,  b. 

7  An'i^.  "c.  30,  8. 1,  i.  378,  h. 

9  Ann.  c.  5^  i.  313. 

9  Ann.  c  14,  11.  ^98,  ki. . 
13  Ann.  si.  3,  c.  16,  i.  1, 11. '893.  943. 

George  I. 

8  Geo.  1,  c.  3,  8.  4,  i.,  196,  n.  ii.  1086,  b. 

8  Geo.  1,  jC.  4,  i.  395,  n. 

9  Geo.  i,  c.  7,  i.  16f,  n. 
9  Geo.  1,  c.  7,  8.  5,  ib. 


George  II. 

3  Geo.  3, 

4  Geo.  3, 
4  Geo.  3, 

4  Geo.  3, 

5  Geo.  3, 
5  Geo.  3, 
7  Geo.  3, 
7  Geo.  3, 

7  Geo.  3, 
ii.  99«, 

8  Geo.  3, 

9  Geo.  3, 
11  Geo.  3, 
11  Geo.  3, 
14  Geo.  3, 

38  Geo.  3, 

39  Geo.  3, 


c.  19,  8,11,  1.  173,  n. 

c.  10,  i.  210,  ii.  993,  n. 

c.  38,8. 1,  i.  303,  B. 

e.  38,  8.  3,  ii.  1086,  n.  1087,  n. 

c.  35,  8.  1,  ii.  983,  n.  1033,  n. 

c.  30,  8.  36,  ii.  1070,  li. 

c.  8,  ii.  896,  n. 

c.  14  (Iriabstet.),  ii.  983,  B.. 

C.  30,  8.  3,  i.  168.  170,  B.  340,  B. 

n.  998,  n. 

c.  6,  i.  376,  n.  ii.  618,  n. 

c.  36,  i.  141,  n. 

c.  19,  8.  11,  i.  173,  B. 

c.  19,  8.  13,  ii.  1087,  n. 
c.  3(>,  8.  9,  ii.  665,  and  n. 

c.  1,  ii.  1048,  u. 

c.  3l»  1.  307,  B. 


George  III. 

13  &  14  Geo.  3)  €.  35,  L  364. 

14  Geo.  3,  c.  79,  8. 3,  ii.  897.  8,B.  1073,  B. 

17  Geo.  3,  c.  36,  ii.  631,  B.  938. 

18  Geo.  3,  c.  60,  1. 107,  n.  364,  n. 

19  Geo.  3,  c,  56^  ii.  10^3,  n. 

19  eSi  30  Geo.  3,  c.  30  (IrUli  stat.),  i.  196,  n. 
31  Sc  33  Geo;  3,  c.  34,  i.  364,  O. 

35  Geo.  3,  c  35,  i.  344,  n.  357,  B. 

36  Geo.  3,  c.  36,  i.  35. 

36  Ge«.  3,  c.  60,  i.  35,  b.  35,  n« 

31  Geo.  3,  ^c.  33,  i.  107,  B.  363,  B.  364,  B« 

33  Geo.  3,  c.  31,  i.  365,  b. 

33  Geo.  3,  c.  44,  i.  364,  B. 

34  Geo.  3,  c.  68,  8. 15  &  16,  i.  35,  i^ 
ii.  1074,  n. 

S9Sc40  Geo.  3,  c.  $6,  i.  388,  B. 

39  &  40  Geo.  3,  c.  88,  s.  13,  ft.  354,  a. 

41  Geo. 3,  c.  70,  ii.  1047,  a. 

43  Geo.  3,  c.3(>,  i.364,  n. 

43Ge0.3,  c.69,  iiil083,B. 

43  Geo,  3,  c.  84(,  8. 10,  i.  59,  a* 
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TABULA    JN  NAUFkAblO,    I  455,  4,  n. 
4dd.  538^  n. 

TACKING, 

g'roiihd  wfae^on  it  Js  foonded   explained, 

etymofogy  of  term,  i.  434,  d. 

iiioitj|4^e&  fh»m-  e^ecntor,  cannot  tack  debt 
due  from  testator,  to  bis  mortgage, 
i.  m. 

debt  on  one  mortgage,  maybe  tacked  to 
debt  ori  another  molrtgage,  i.  349,  li. 

debt  on  deficietit  mortgage,  maybe  tacked 
to  second  eAectnal  raortg«ige,  i.  ^43,  n. 

of  tacking  bond  to  mdrtg^o^e,  i.  347  to  359. 

bond-  debt  fiot  tackabte  to  mortgage 
against  mortgliger,  eonirtt  as  to  his  heir 
or  execntor,  i.  347.353.  ' 

tacking  bond,  an  eqnity  merely  to  aToid 
circuity  of  action,  i.  S48.  865,  d. 

bond  not  tackabie  to  mortgage  against 
b0n(i  JUe  purdtoser  of  equity  of  redemp- 
tii«>n,  i.  359. 

nor  against  'subsequent  mortgage,  judgment 
or  statute,  ib.  r. 

foreclosure  and  redemption  distinguished  as 
to  tacking,  i.  520,  n.  ii,  lOjr,  n. ' 

rat^rtgilgor'  redeeming  must  pay  bond  debt, 
contra  if  riiorfgaJEce  foreclose,  ii.  1017. 

bond  not  tackabie  to'  mortgage  on  bill  to 
fot-eclose,  ii.  lOlB. 

this  dbctrine  (jnestioncd,  it.  1019,  d. 

bond  riot  tUckable  to  mortgage  pgainst 
mortgagor  and  creditors,  ii.'IOlS,  n. 

mortgagee  foreclosing,  heir  may  tack  bond 
to  mortgage,  ii.  10i9,  n. 

result  oT  cases '  on  tacking  bond  to  mort> 
gage,  i.  350.  519,  n.  <e). 

reaemption  of  pledge  without  redemption 
of  mortgage  decreed,  i.  351. 

allowed  to  executor?,  i.S52. 

not  allowed  on  pledge  of  personalty  against 
'creditop,  ib. 

nohe  asaii'ist  assignee  of  mort^agor*9  exe- 
cutor, i.  3^3. 

nor  where  heir  mortgages  estate  charged 
with  debts  to  a  creditor,  ib. 

no  difference  whether  bond  debt  be  be- 
fore or  after  mortgage  as  to  tacking,  1. 
354,  n. 

money  due  on  note  not  tackabie  to  mort- 
gage, where  part  of  purchase-money  is 
secured  to  vender  by  mortgage  and  part 
by  note,  i.  354. 

bond  tarked  \9  mortgage  rotist  be  paid  in 
full  though  it  cxtreed  penally,  i.  355. 

right  to  attach  stibsequont  debt  to  mort- 
gage, not  available  against  assignee  of 
equity  of  redemption,  i.  354,  D. 

distinction  as  to  tacking  aud  priority  sub- 
mitted, i.  434,  n. 

of  tacking  subsequent  to  prior  Incum- 
brances '  to  oust  intervening  clatrhants, 
i.  45<. 

latter  incumbrancer  by  mortgage,  may,  by 
jiiirchasing  in  the  fir-^t  mrumbrrtnec 
biiuging  with  -it  legal    estate,    hold  out 
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jnTCrvening  charges  aod  tlierebyprfl^ 

himself  i.  45«.454. 

but  If  pVlof  incnrnWRaoce  be  a  miirt^ge,  it 

'  'raiist'have  been  Yoffejiccf,  i.  5tS. 

if  it  afiec}  part  of  lands  only,  It  wi^oolf 
jjrotect  that  part  coin pria^  in  botti  vst 
cumtyrances,  f.  478,  91 

but  if  ihe  prior  incnmbraoce  ^ttsdi  oi 
btfaer  mnds,  no^  comprised  In  latter  seci- 
rity,  hitter  incumbrancer  atiall  bold  Ind 
in  both  securities  tilfMitiified,  i.  478. 

prior  Mcnrity,  tbon^  4MUiBied,  will  pro- 
tect if  it  confer  title  to  Im^  9»^f^ 
tl^ougjb  i?o  cqpjjdjefatloo  paid  iw  it, 
i*.  Sit* 

or  though  it  be  obtained  by  frfnd,  ib. 

but  judgment   or   recogniiiance,   will  oot 

protect    subsequent   incumbrance,  unlesi 

It   has    all  legal  req  nisi  tea  necessary  to 

give  it  validity,  i.  5f3.  .518. 

^etJuigmenty  Protection^  Recogmsmt, 

this  doctrine  has  given  rise  to  sevefsl  nice 
distinctions  respecting  terms,  i.  457.    . 
£>iee   Mtendnni   Terms,   and  Terns  fv 
Yeurs. 

prior  mortgagee  may  tack  aobsequent  joag« 
mpnt  to  Jiia  mortgage,  i.  519,  n.(«). 

but  prior  ja(i|gipeiit  creditor  obtainiag sub- 
sequent mortgage  cauQot  tack,  ib* 

mortgagee  may  tack  prior  judgment  to  luf 
mortgage,  i.  520. 

but  Judgment  creditor  cannot  tack  prior 
mortgage  to  his  joiigment,  ib. 

for  tie  bait  no  right  to  land,  but  mereljs 
lien,  i.  519,  fO. 

judgment  ndt  tackabie  to  mortgage,  if  ob- 
tjiined  In  different  character  from  mort- 
gagee, i.  520,  p. 

mortgagee  bnyirig  in  sob.^eqnent  jndgment, 
without  consent  of  mortgagor,  canDol 
tack  it  to  mortgage  as  against  other  is- 
cnmbrances,  i.  521,  u.  527; 

judgment  creditor  buying  Iq  first  mortga^t 
not  iJreferred  to  second  jnaortgagec  as  to 
his  judgment  debt,  i.  5,22. 

first  mortgagee  may  tack  a  jodgmoot  tplus 
mortgage,  though  subseqnept  to  a  secoad, 
of  which  he  h^d  no  notice,  i.  525. 

mortgagee  forecldsrng  may  tack  judgneot 
to  mortgage,  ii.  102i,n. 

first  mortgagee  having  notice  of  mesTjtf  io- 
cumlirance,  cannot  tack  sabsec|ncBt  jadg- 
ment  or  turther  charge  against  i^  i* 
527,  n. 

annuitant  cannot  tack,  i.  559,  n. 

tacking  prevented  by  outstanding  teimitti* 
dering  equities  eqOal^  t  451,  o. 

of  tacking  ijubsequent  Imad  to  iBortgige 
again>t  intermcdiaJe  mortgasjecs,  ib. 

simple-con traiM  cfcJitor  not  aHowed  *« 
taok  debt  to  mortgage,  though  accom- 
panied with  parol  agreement  tliat  he 
mishtdoso,  i.351.  522.  524,  n. 

security  purchased  in  and  tarked,  mav  w 
heid  by  purchaser  until  all  dnc»  borfi  on 
that,  and  on  his  own  debt,  be  paid^i.  5t4. 

no  tracking  between  equitable  iucumbran- 
ceis^  ib.  n. 
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]>r]or  mortgagee  injj^  l^ck  further  sum  ad-  \ 
"'  vinced.    to   his  Kriner  legal  secnrity,  i.[ 

5^5.  ■     " 

but  .furthw  ^itvance  must  be  to  one  who 

has  a  rigiit  to  mortgage,  i.  526. 
notice  of  mesne   ipcumbratice  at  time  of 

lending  furtlier  advance,  is  a  bar  to  tack- 

bgi  i.  5«7. 
distinction  between  notice  at  time  of  lend- 

iltg,  and  at  time  of  purchasing  in  prior 

security,  i.  6*i4. 
debt  tacked  to  mortgage  becomes  part  of 

it,  i.  5«5.  ii.  I021,n. 
allowed  up  to  decree  to  settle  priorities, 

not  afterwards,  i.  538,  n. 
a  decree  in  rem  (as  a  decree  to  account)  is 

ITkewise  a  bar  to  tacl&ing,  if  purchaser  be 

party  to  suit,  i.  558. 
so,  although  he  be  not  a  party,  i.  540. 
decree  to  settle  priorities  and  commission 

of  bankrupt  distinguished  as  to  tackiug, 

i.  539,  n. 
suit  between   mortgagees,    no  obstacle  to 

tacV^ng^  i.  540. 

fi  d!.ecr>e  to  account  affects  purchasers  with 
liotfce,  i.  543. 

so,  a  bill  to  perpetuate  testimony  will  bind 
purchaser,  i.  545* 

but  a  bill  that  cannot  be  brought  to  a  hear- 
ing will  not  prevent  tacking,  i.  547. 

nor  will  a  decree  for  money,  i.  544.  547. 

«o,  a  bill  of  discovery  will  not  prevent 
tackipg,  i.  547. 

bill  to  foreclose  no  obstacle  to  tacking  a 
subsequent  to  pfior  incumbrance,  or  vice 
vers&f  i.  548. 

1)ut  a  commission  of  bankrupt  prevents 
lacking,  being  in  itself  notice,  i.  551. 

liow  tackra^  is  affected  by  bankruptcy, 
J.  h%%  n.  626,  n. 

further  advances  after  act  of  bankruptcy 
committed,  tackable  to  prior  legal  mort- 
i|age,  $enUt,  ii.  59^2,  n. 

mortgagee,  without  notice  of  act  or  commis- 
sion of  bankruptcy  may  tack  advances 
made  after  comini-'sion,  ii.  593,  n. 

mortgagee,  without  notice  of  jointure,  may 
tack  money  lent  to  husband  after  mar- 
riage, it.  tiai. 

summary  of  points  relative  to  taeking,  i. 
567,  n. 

of  tacking  puisne  to  eigne  mortgage,  i. 
558,  n. 

liirther     advance    to     mortgage,     i.   451. 

558,  n. 

judgment  to  mortgage,  i.  558,  n. 

bond  to  mortgage,  ib. 

jumpi^cantract  debt  to  mortgage,  ib.  ^  n. 

niortgage  to  judgment,  i.  558,  u. 

mortgage  to  bond,  ib. 

judg9ieut    to    mortgage    of  copyholds,  I. 

559,  fi. 

tp  tack,  both  incumbrances  must  be  held 

in  same  rights  ib, 
n»  tacking  against  assignees  of  bankrupt, 

of  tacking  in  Ireland,  ib. 


TACKING— (ean<nii(#d.) 

npt  allowed  under  Irish    registry  act,  fL 
630,  n. 
Sec  Act  of  Btmkrupicy,    Further  Ad" 
vaneety  JudgmentyPrioritif,  Prptectumf 
Registrntiirn, 

TAIL^see  Tentmt  m  Ttuly  EpaiabU  Jwmmb' 
bnmcer.) 

TENANT— Cseei>M*,  ieww.) 

having    attorned,     receiver    may   distram 

without  special  leave  of  court,  I.  30«,  n. 
not  allowed  to  set  up  title  of  mor^gee 

against  mortgagor  in  ejectment,  i.  4f94,  n« 
cannot  bar  landlord  by  fine  and  non-claim, 

i.  536,  n.  .     . ,    . 

knowledge  of  his  possession  Is  notice  of  his 

interest,  ii.  576. 
bnt  his  possession  is  not  jiotice  of  equitable 

contract  tliereon,  if  it  be  not  revealed  on 

inquiry,  ii.  577,  n, 
combmatiomt  between  tenant  and  mortgagee 

discouraged,  ii.  952. 
If  both  mortgagor    and    mortgagee  claim 

rents,  tenant  may  file  bill  of  interpleader, 

ii.  929,  n. 

TENANT  IN  COMMON, 

may  mortgage  his  share,  i.  18. 

one  tenant  in  common  must  redeeip  whole 

mortgage,  if  required,  i.  S4S,  o.  • 
but  he  may  redeem  that    mortgage    only, 

tbouKli  his  companion  has  mortgaged  a 

second  estate,  i.  339,  n. 
persons  advancing  money  on  same  secorityy 

are  primA  facie  tenants   in   common,  iu 

964,  n. 
when  receiver  appointed  on  motion  by  one 

tenant  in  common  against  bis  conipanion, 

i.  501,  n. 
one  tenant  in  common  can  rarely  make  a 

rase  for  receiver  agatust  his  compi^ion, 

ib. 
See  Joint'ttnant,  Joint-mQrtgagees^  Par* 
tition, 

TENANT  BY  CURTESY, 
See  Curtesy. 

TENANT  IN  DOWER, 

See  VoweTy  DowresSy  Jointres$, 

TENANT  BY  ELEGITy 

may  redeem  a  mortgage,  i.  274. 
heeElegity  Ju^ment, 

TENANT  IN   FEE, 

not  obliged  to  keep  down  Interest,  ii.  9f7. 
See  interesty  Merger. 

TENANT  FOR  LIFE, 
may  mortgage,  i.  ^18. 
of  mortgages  by  different  species  of  tevants 

for  life,  i.  59,  n. 
of  mQrtgage    iu    fee  by  tenant   for  life, 

ii.  6.-i7.  6^t, 
mortgaging  by  fine  creates  forfeitnrc,?  and 

mortgagee  loses  his  security,  i.  199. 
but  allowed  to  hold  during  Ufe  of  tenant 

for  life,  ib. 
of  mortgage    by  tenant  for  life  and  re- 

mainiiec-m^Dy.i^Sil^  n« 
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TENANT  FOR  UVE-^conihmed.) 

inqniry  on  which  of  the  two  debt  most 
ultimately  fall.  ii.  871,  n. 

boond  to  keep  aowii  iuterett,  bnt  notliiiif 
more,  ii.  9<1.  n. 

if  tenant  for  life  take  mortgage  on  himself, 
and  borrows  more  money,  he  makes 
whole  mortgage  debt  his  own,  it.  879, 
880. 

joining  remainder-man  in  mortgage,  latter 
not  compellable  to  pav  interest  dnriiig 
life-time  of  tenant  for  life,  ii.  871. 

voder  marriage  settlement,  tenant  for  life 
entitled  to  redeem  before  subsequent 
incnmbrancer,  i.  S86,  n. 

when  receiver  is  appointed,  tenant  for  life 
ordered  to  give  up  possession  to  him, 
LS94. 

r«asoo  for  placing  receiver  on  tenant  for 
life,  i.  300,  n. 

remaioder-man  may  put  receiver  on  tenant 
for  life,  1.301,  n. 

mav  be  obliged  to  redeem  by  the  remain- 
der-man indirectly,  though  not  directly, 
11.  9S1. 

modern  rule  as  to  contribution  by  tenant 
for  life,  1.312,  n. 

in  what  cases  payment  of  incumbrance  by 

.  tenant  for  life,  and  persons  partially  in- 
terested, amouuts  to  an  exoneration, 
i.  316,  D. 

felling  timber  to  raise  expences  of  inclosnre 
act,  decreed  to  account,  i.  567. 

fttore,  if  mortgagee  may  assist  tenant  for 
life  in  destroying  contingent  remainders  ? 
ii.  581. 

act  ice  to  tenant  for  life,  not  notice  to  those 
in  remainder,  ii.  57.%  6. 

length  of  time  rnuning  on  tenant  fur  life 
Iwrs  remainder-man,  i.  367. 

not  compellable  by  mortgagee  to  give  up 
deeds,  i.  6t, 

though  dowress  upon  confirmation  of  her 
title,  might  be  compelled  to  give  up  her 
deeds,  i.  5t» 

eaunot  compel  delivery  of  title-deeds  from 
remainder-man,  ib.  n. 

may  retain  deeds,  when,  ii.  649,  n. 

purchaser  for  value  witliont  notice  of  per- 
son who  was  formerly  tenant  in  fee,  bnt 
who  on  marriage  settled  estate  on  him- 
self for  life,  not  obliged  to  discover  deeds, 
ii.  637  to  652, 

lease  by,  void  at  his  death,  vj*  794,  n. 

bis  agreement  to  grant  lease  Itinding  on 
remainder  man,  when,  ii.  7 1 8,  n. 

remainder-man  cannot  set  aside  lease  by 
tenant  for  life  on  ground  of  loan,  ii.  1080. 

performance  of  coveoiiut  to  execute  power 
of  jointuring,  decreed  against  remainder- 
man, in  exoneration  of  assets  of  tenant  for 
life,  ii.  869. 

compellable  by  remainder-man  to  keep 
down  interest,  ii.  991. 

allowed  maintenance  if  interest  exhaust 
wliole  rents,  ib.  n. 

bnt  he  most  apply  accruing  profits  in  dis- 
charge of  former  arrears,  ib. 


TENANT  FOR  LIFE— (ceiUiMMtf.) 

reversioner  may  file  biU  against  ttMMHtfm 
life,  to  niake  him  answer  arreais,  iL  9C1' 

rents  of  life-estate  uppUcable  to  diacham 
arrears  accumulating  during  former  Hk^ 
ii.  9«<,*n. 

assets  of  tenant  for  life  answenble  Ibr  ar- 
rears, vrfaen,  ii.  983,  a. 

must  keep  down  interest  to  day  ^  ^ 
death,  li.  9S3. 

prtJfci/Mi/  of  charge  directed  to  be  paid  oal 
of  rents, — that  sum  paid  off,  tenant  fa 
life  liable  to  pay  intereMt  only  of  new  mm 
borrowed,  ii.  9f  4,  n. 

mortgagee  taking  bond  from  tenant  for  liii 
for  arrears  of  interest,  cannot  diarge 
estate  tlierewith,  as  against  remainder- 
man, it.  944,  n. 

when  estate  in  mortgage  Is  sold,  tenant  for 
life  entitled  to  interest  of  money  after 
paying  incumbrances,  iL  9tt,  n. 

mortgage-money  paid  in,  teuant  for  life  en- 
titled to  one-tliird,  and  remainder-man  ta 
residue,  ii.  1042. 

now  entitled  to  interest  only,  and  moaj^ 
would  be  probably  invested  to  give  him 
interest  for  life,  ib.  n. 

to  be  reimbursed  two-tbirds  of  improve- 
ments, bnt  not  allowed  interest  for  vrhat 
he  has  expended  in  redeeming',  1. 313. 

foreclosure  against  tenant  for  life,  re- 
maindcrman  being  abroad,  not  final, 
ii.  973,  n. 

foreclosure  on  tenant  for  life  not  now  biad' 
ing  on  remainder-roan,  ii.  977,  n. 

and  persons  having  next  vested  estate  of  ia- 
heritance,  necessary  parties  to  bfll  af 
foreclosure,  ii«  975. 

intermediate  tenants  for  lif^sbonld  be  par- 
ties to  bill  of  foreclosure,  ii.  976,  n. 

deposit  of  deeds  by  tenant  for  life  cieatcf 
no  lien  [except  perhaps  for  his  own  life|] 
ii.  105S,  n. 

but  attorney  has  lien  on  deeds  received 
from  tenant  for  life,  ii.  1063. 

See  Accoaal,     Conthigent     Rtmmmdtr, 
Forechturey  IntereU^  Redempiimm 

TENANT-RIGHT— (tee  Renewal,) 

TENANT   BY  SUFFER ANC£--(aee  St^kr- 

TENANT  BY  STATUTE  MERCHANT— (i 

SiatuU  MerchoMi.) 

TENANT    BY     STATUTE    STAPL£-p<i 
Siatuie  StapU.) 

TENANT  IN  TAIL 

may  mortgage,  i.  18.  59,  n« 

decreed  to  nwke  good  title  to  mortgafcef 

i.  60. 
compellable  to  suflTer  recovery,  ib. 
operation  of  his  recovery,  i.  59,  n. 
always  revokes  will,  i.  ill,  n.  113,  n« 
recovery  by,  confirms  prior  mortgage,  i.  16& 
and  lets  in  all  prior  incumbrances,  i.  190. 
but  it  does    not  confirm    further  diarge 

against  legal  mortgagee  without  notice, 

L  165,  n. 
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TENANT  IN  TAlh^cmUimud.) 

tto  distinction  between  tenant  in  tall  and 
tenant  in  fee,  i.  166,  n. 

Ids  recorery  does  not  confirm  prior  yolnn- 
tary  settlement  against  sabseqvent  mort- 
ipigee,  i*  166* 

of  mortgages  by  tenant  in  tail  withoat  re- 
covery, i.  534,  n. 

«ffeot  of  tenant  in  tail's  bankruptcy  on 
mortgage  made  by  him,  i.  190.  594,  n« 

whether  stat.  of  Jac.  operating  as  recovery 
confirms  prior  incambrance  of  bankmpt 
tenant  in  tail?  i.  191,  S. 

his  assiniees  in  banltroptcy  bound  by  cove- 
nant for  further  assurance,  i.  194. 

doubtful  whether  eauity  will  relieve  mort- 
gagee taking  defective  mortgage,  with- 
out covenant  for  further  assurance,  i. 
5S4^  n. 

may  devise  equity  of  redemption  for  pay- 
ment of  debts,  i.  S67. 

before  he  can  devise  he  most  suffer  equit- 
able recovery,  i.  S68,  n. 

discharging  mortgage,  shall  be  paid  all  he 
advanced,  by  remainder-man,  L  315. 

whether  such  discharge  and  recovery  after- 
wards suffered,  amounts  to  an  exonera- 
tion, i.  315,  16,  17,  n. 
See  Ex9neraimm. 

of  two  estates  sells  one,  other  must  bear 
whole  cliarge,  if  sufficient,  i.  316,  n. 

under  limitations  by  mortgagee,  most  be 
party  to  bill  to  redeem,  i.  4()3. 

in  remainder,  joining  person  in  possession, 
in  mortgage,  entitled  to  have  estate  di«en- 
cnmbered  out  of  assets  of  latter,  li.  871,  n. 

in  remainder,  joining  his  father  in  mort- 

5 age,  not  liable  to  interest  till  bis  father's 
eath,  ii.  9f5,  n. 

in  remainder,  can  compel  tenant  for  life  to 
keep  down  interest,  ii.  944. 

not  bound  to  keep  down  interest  himself, 
though  in  possesion,  ib. 

jCotUra  n  reduced  to  situation  of  tenant  for 
life,  ib. 

infant  tenant  in  tail  not  compellable  to  pay 
interest,  so  as  to  charge  his  assets  for 
arrears,  though  he  hath  no  power  to  suffer 
recoveiy,  ib« 

but  infant  tenant  in  tail  must  keep  down 
interest  now,  ii.  9ti),  &  n. 

doubtful  whether  assets  of  infant  tenant  in 
tail  (bis  guardian  being  in  receipt  of 
rents)  mnst  discbarge  arrears,  ii.  996. 

effect  of  mortgage  by,  when  he  has  im- 
mediate reversion  in  fee,  1. 113,  n. 

mortgagee  from  tenant  in  tail  without  re- 
covery obtaining  term  preferred,  i.  456,  n. 
Eaying  interest,  no  creditor  on  estate,  ii.  9f6. 
usband  purchasing  mortgage  on  wife's 
estate,  and  t>eiog  ra  receipt  of  rents,  not 

*  allowed  Interest  till  death  of  his  wife, 
though  she  be  tenant  in  tail,  ii.  9t7. 

represents  remainderman,  ii.  972,  n. 

decree  of  foreclosure  on  tenant  in  tail,  binds 
issue  and  remainder>man,  ii.  97S. 

I^lease  of  equity  of  redemption  by  tenant 
in  tail  after  decree  to  account,  equal  to 
^absolute  foreclosure  by  order^  ii.  974. 


TENANT  IN  TAll^emUiwed.) 

first  tenant  in  toil  beln^  party  to  bill  of 
foreclosure,  sufficient,  ii.  974,  n. 

TENANT  AT  WILL, 

mortgagor  is,  till  default,  i.  155. 

f  Mtfre,  if  such  a  tenancy  now  exists,  i.  156. 

cannot  mortgage  his  estate,  i.  18. 

interest  of  tenant  at  will  distinguished  from 

that  of  mortgagor  in  possession^  i.  157* 

ii.  1154. 
that  mortgagor  is  tenant  at  will^  a  fiction, 

i.  175.  ii.loa5,n. 
mortgagor  considered  a  tenant  at  will  in 

court  of  law  only,  i.  157,  n. 
so  described  in  declaration,  good,  ib« 
tenancy  at  will  is  in  nature  of  tenancy  from 

year  to  year,  i.  500,  n. 
leasing  for  years,  a  disseisor  at  election, 

ii.  1038. 
but  his  lessee  entering,  creates  an  immn- 

toble  disseisin,  ii.  1037. 
effect  of  his  underlease,  ii.  1038. 
not  entitled  to  emblements,  i.  156. 

TENANT  FOR  YEARS 

may  mortgage,  1. 18.  59. 
mnst  keep  down  interest,  ii.  9t9« 
should  inquire  for  les8or*s  title,  i.  160. 176. 
of  his  motion  to  pay  rents  into  court,  li.  9S9. 
See  Leattf  LtMaee^  Let$or,  TeiuuU* 

TENANT  FROiM  YEAR  TO  YEAR 

of  mortgasor,  entitled  to  six  months'  notice 
to  quit  from  mortgagee,  t  160,  n. 
See  LmUy  Le$Bee,  Temmt. 

TENDER 

and  refusal,  discharges  voluntary  mortgage, 

1.6. 
contra  if  mortgage  be  for  value,  ib. 
and  refusal,  discbarges  land  of  lien,  ib. 
mortgagor's  title    to  legal  estate  does  not 

accrue  till  tender  or  payment  of  money, 

i.  335,  n. 
by  mortgagor  to  agent  of  mortgagee,  twenty- 
four  years  ago,  this,  under  slight  circum- 
stances, enough  to  keep  debt  alive,   u 

396,  n. 
necessary  to  relief  in  usury,  ii.  896,  n. 
suspends  interest,  if  six  months'  notice  of 

payment  of  principal  has  been  given  to 

mortgagee,  ii.  934. 
six  months'  notice  superseded  by  tender  of 

six  months'  interest,  ib. 
oath  mnst  be  made  that  money  was  alwaya 

ready,  which  may  be  controverted,  iL  9S5« 
legal  tender  binds  mortgagee's  executor  or 

devisee,  ib. 
to  stop  interest  strict  tender  required,  lb* 
it  most  be  of  precise  amount,  i.  401 ,  n. 
of  money  deducting  balance,  not  enough  to 

stop  interest,  ii.  935. 937. 
sold  onK  legal  tender,  ii.  936,  n. 
Bank  of*^  England  note  not  a  le^l  tender, 

but  if  not  objected  to  at  time,   good, 

ii.  936,  &  n.  937. 
necessity  of  offer  to  tnm  bank  note  into 

toioney,  questioned,  ii.  938. 
whether  equity  will  relieve  when  cash  pay* 

nents  suspended?  ii.  9^^  n« 


i^V^ 
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T£ND£R-<Ma«fmM4.) 

aUt«t«s  oo  tender,  ii.  &3fip 

reqqisiles  to  legal  tender,  u\  937,  a. 

to  agent,  good,  i.  396.  ii.  9S7,  n. 

tendering  larger  sum  requiring  change,  bad, 
ii.  9S7,  n. 

it  behoves  mortgagee  to  inspect  goodness  of 
money,  ib. 

nnst  be  made  by  person  actually  interested, 
iL938. 

by  i^ardian  of  infant,  good,  ii.  939. 

by  person,  not  guardian  for  infant,  void, 
ii.  938,  9. 

must  be  to  person  of  mortgagee,  after  con- 
dition forfeited,  ii.  954,  n.  939. 

at  mortgagee's  honse,  vvben  good,  ii.  940. 
'       good  on  land,  If  time  .and  place  appointed 
in  deed.  ib. 

good  on  land,  though  no  place  appointed, 
if  mortffagor  give  notice  when  he  will 
pay  it,  lb. 

mortgagee  going  abroad  should  appoint  per- 
son to  receive  money  if  tendered  at  time, 
ii.  959,  n.  ' 

interest  stops  after  tender  and  reasonable 
time  to  pernse re-conveyance,  ii.  940. 

interest  not  stopped  bv  tender,  if  right  to 
^nity  of  redemption  be  in  dispn te,  u.  941 . 

of  tender  in  performance  of  conditions, 
ii.  937,  n. 

he  only  can  malce,  who  has  a  tiile  to  redeem, 
ii.  938,  n. 

precise  snm  must  be  tendered  when^  ii. 
937,  n. 

as  to  tenders  in  Ireland,  ib. 

TERM, 

*       advantage  of  mortgage  by,  i.  8. 

disadvantage,  i.  8. 13,  n.  108,  n. 

•Iioiild  he  assigned  previous  to  conveyance 
to  mortgagee^  1.  9,  n. 

held  by  lease,  fee  by  title-deeds,  i.  50. 

to  cease  after  portions  raised,  an  inference 
against  power  of  mortgaging,  i.  70. 

for  raising  portions,  when  it  vestn,  L  74,  n. 

contingent  terms  vest  with  vesting  of  por- 
tions, and  may  then  be  mortgaged,  al- 
tlioogh  in  reversion,  i.  74. 

may  l>e  applied  for  raising  portions  or  main- 
tenance, although  one  parent  alive,  if 
contingency  has  happened,  i.  75. 

jnortgageabie  in  life-time  of  surviving  pa- 
rent, when,  i.  76,  n. 

not  te  be  raised  till  death  of  survivor  of 
parents,  does  not  prevent  portions  being 
raised,  living  a  parent,  with  interest,  i.  77. 

a  vested  estate  in  remainder,  and  not  merely 
as  inierease  /cnRiai,  i.  78,  n. 

portions  being  vested,  may  l>e  raised  out  of 
vested  reversionary  •  term  in  life-time  of 
both  parents,  ib.  97,  n. 

remarks  on  mie  as  to  raising  portions  out 
of  reversionary  term,  ii  79,  n. 

court  relHctantly  decrees  mortgage  or  sale 
of  reversionary  term,  i.  79. 
,   ,  -  n|ay  be  vested  while  portion  is  contingent, 
1.80. 
,if  both,  term  and  portion  are  vested,  latter 
may  be  raised  tfi  father's  Ufe-time,t  >•  82* 


TERM— (efiitawfsdO 

'to  oew^D^  ^>^^  death  af  4^lli0r  ani 
mother,  on  trust  to  saisa  poftMpis  afier 
^smniftn^nment  of  tem,  portian  veffei  br 
asanriag^  bnt  is  not  raisenUe  till  Bother^ 
death,  i.  84. 

instance  where  portion  wae  poe^poand  til 
term,  was  in  possession,  i.  8ft. 

if  maintenance  not  postponed  till  term  in 
possession,  portion  ndseable  in  life-tiaM 

of  jointN«s  ^^• 
share  of  term  may  be  soU^  if  tiame  for  pay- 
ment of  portion  hasnrriv^,  »(».«. 
reversionary  term  never  decreed  to  benort* 

gngf  d  for  raisuag  UAeritance^   L  95.  93. 

14)0,  n. 
instance  <where  reversionary  term  vms  Md 

mor^geable  in  life-time  of  grandlktber 

and  jointress,  i.  97,  n. 
if  term  for  rusinn  portions  by  saJe  nr  anontr 

gage  be  placed  after  estate-tnat,    conrt 

wiHveetify  mistake,  i.  100,  n. 
See  Portion,  Revernuuary  T§rm. 
In  gross,  witliin  mortmain  act,  i.  I4f. 
mortgage  tenn  not  turned  to  a  right  by  as- 

•ignment  of  mort»ge  daring  morti^Bgor's 

possession  till  defmilt,  t^,i63,  4. 
satisfied  and  unsurrendered  term  n  bnr  to 

ejectment,  i.  173,  n. 
assigned  by  way  of  mortgage,  mortgagee 

liable  to  rentt  and  covenants  in  original 

lease,  i.  178. 
but  term  does  not  vest  in  assignees  of  bank- 

rnpt  without  their  assent,  i.  18f,  n. 
which  is  not  expressed  by  their  offeriiig  term 

to  sale  by  auction,  ib. 
assignee  of  whole  interest  liable  to  rent  and 

covenants,  ib.  185,  n. 
mortgagee  of  whole   term  liable  to  cove- 
nants in  original  lease  b^ore  entry,  L  184^ 

note, 
liabilities  accrue  by  assignment  or   wboie 

leasehold  interest,  ib. 
reservation  of  a  day  saves  mortgagee,  i.  181. 
caution  to  mortgagee  to  take  onder-iease 

instead  of  assignment,  i.  185,  n. 
See  Lmse,  Leauhtm, 
renewed  by  mortgagee,  ennres  to  benefit  of 

mortgagor  on  redemption^  and  vice  oerad, 

i.  195. 
gives  priority  to  second  mertgagecy  wben, 

L  261,  n. 
outstanding  legal  estate  in  term,  protects 

against  judgments,  i.  274. 
notice  at  time  of  procuring  assignment  of 

term,  ineffectual,  ib.  n. 
when  term  should  be  assigned,  i.  275. 
not  extendible    by  conosee  of  statute  ia 

hands  of  executor;  ctmtra   in   bands  of 

conusor,  i.  322.  ^ 

in  mortgage,  cannot  be  presumed  assigned 

or  surrendered  in  less  time  tlian  twenty 

years,  i.  399,  n. 
of  best  right  to  call  for  assignment  of  out* 

standing  term,  i.  450,  n. 
distinguished  bto  terms  in  gross  and  terras 

attendant     on    the    inhentance^  i.  457* 

ii.  612. 
bow  latter  arose,  i«.457, 9. 
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TERM— (conlimiMf.') 

assigned  towMend  the  inhcritef  g^  follow  in 
in  eqnitf  aH  the  eetate  cmaiM  thereout, 
i.  1t0^  90. 

fltiollnoiinw«Mice4  u.that  they;wKild  aerge 
if  vested  in  owner  of  estate,  are,  iaeqnity, 
whether  assigned  or  notj  eonsidered  as 
attendant  on  the  iaberitaoeei  i.  46& 

same  pdoeigle  affiles  when  fee  is  placed  in 
tcnat  and  term,  in  owner,,  excepjb.  as  to 
credhors,  i.  464t 

GQnseqpeatlXr  no  dlstii¥:ti»n  prevaiU  a»  to 
capacijt};  of  term  to  protect  purchaser, 
whether  such  term  has  or  has  not  been 
before  awupw^d  to-  attend  the  inheritance, 
14^ 

nortj^ageQ  from  tenant  in.  tail  without  re- 
covery, obtaining  term,  preferred^  i»  456, 
nole.. 

covenant  to  stand  possessed  of  tenn,  not 
equal  to  actual  assignment  of  it,  i.  451  j  n« 

attendant  term,  no  protection  against  crown 
debt,,  i.  403,. n. 

assigned  to  attend  alter  lien  of  crown  lus 
attached,  a  protection,  ib. 

of  converting  it  into  freehold  by  fine  and 
feoffment,  i.  487,  n. 

not  assigned  on  last  purchase,  presumed 
surrendered,  notwithstanding  declaration 
that  all  terms  sli'ould  attend,  i.  50$,  n. 

limited  to  A*  and  his  heirs,  will  devolve^  on 
his  personal  ref  sesentative  if  so  intended, 
1.  458,  m 

to  pay  debts  attends  after  debts  paid, 
i.  460. 

words  to  be  attended  to  in  liaMting  term, 
1.  462,  n. 

purchased  by  freeman  having,  inheritance, 
becomes  suhij^ct  to  customs  of  l^ndon, 
i«465,  n. 

assignment  of  term  not  presumed  without 
some  dealing  on  it,  U  468,  n. 

what  persons  entitled  to  protection  of  out* 
standing  terms,  i.  468. 

against  what  estates  and  charges  protection 
of  term,  extends,  i.  469. 

vested  in  trustees  to  attend  should  not  be 
severed,  unless  trustees  are  satisfied  that 
estate,  on  which  term  is  attendant,  re- 
mains tn  sttUU  quOf  i.  474,  5. 

because  snch  trustee  becomes  trustee  for 
every  subsequent  incumbrancer,  i.  475. 

actual  assignment  of 'term  preferred  to  de- 
claration of  tru^t,  i.  471,  n. 

no  protSettoii  unless  iu  some  sens^got  in, 
i.  57,  n. 

sbonld}  l>e  .actaal  aasigaed  to*  mnrtgagee's 
own  trustee^  i.  47fi,  &  n» 

possession  of  deeds  creating*  term,  no  de- 
ftnoe  in  efectasent  against  mortgagee 
without  notice,  who*  has*  anass^ment, 
i.  476,  n. 

custody  of  deeds  creating  teim  gives  what 
preference,  i.  57,  n. 

instance  where  omitting  to  get  in  outstand- 
ing term,  may  probkbly  be  attended  with 
no  ill  consequence,  i.  476. 

at  law  every  term  is  a  term  in  gross,  i.  478. 


TERM— (con<tav«d.) 

no  protnotioa  agaiifBt  crawn*  debts-  in  favor 

of  volunteer,  i.  461 » n* 
in  gross,  assignable  UnAfide  against  croirn, 

ib.  489,  n. 
no  bat'to  dower  when,  i*  465,-  n, 
mortgagee  may  rely  on  term  as- protection 

against,  dowei^  hot.  pitrclnBisrsaMonnad- 

vised  tot dosC)  {•.4II4. 
whether  term  assigned  after  hnsband*^  death 

wUl    pMleet    agaibsl  dowbr?   ib.'  aiu  to 

486,  n. 
if  term  created  just  before  marriiage  will 

protect  against  dower,*  i.  4B6,  n, 
at  law)  term  virtnaUy  deprives  wldnw  of 

dower,  ii.  688,  n. 
eotuta  in  equity  agakiM  beiv;  dMimi,  vo- 

lanteer^  andassignnvof  banfciufpt^  il;  686* 

688,  n. 
but  not  agawist^niovtyagee  or*  punslMaMr  if 

actual;  assignmenC  be' pf^cutefd'^-.ilu  686.- 

689. 
if  not  satisfied,  widow- can  obtaiv dower  by 

redeeming, .  ii^  669^  n^ 
dowress  relieved  aganist  termv  vMn,  ii.  687, 

688;  n.  700. 
must  be  actually  assigned  :to  protect  against 

dower,  ii.  6681,  n. 
one  term  may  merge  in  another,  L  481^  n. 
merger  prevented  by  aaslgnshent  tat  distinct 

trustees,  ib% 
or  where  there  are  three  ormdve  tams,  to 

two  trustees,  ib. 
of  merger  of  term  emwHer  droHf  ib.  469. 
of  merger,  by  term  and  reversion  nVAeting 

in  one  personrin  same  right,  i:  469^  ni- ' 
if.  term  be  merged  litr  may  be*  re-crMl^d  by 

assignment,  InK  not  by  cowArmati^n.  il>* 
**  termr'^  constmed  to  Imprntf**  time^^^itf. 
directed  to  cease^  cannot    be  oowHbued, 

i.  491,  n. 
ia-  plaintiff's  trustee,  not 'to  bo'  set  up  in 

e^ctmcnt,  i.  498,  n.  404,  n; 
recited  io  special  verdict  canno<  ba*  pre- 

saraed  surrendered,'  i.  495^  m 
acquired  in>  after*  ejectment  bfonglil,   no 

avail,  i.  497,  n. 
whether  it  should  be  assigned    on:  everj- 

change  of  ownership,  i.  498,  n. 
not  to  be  presumed  surrendered  because  it 

is  satisfied,  ib. 
rule  that  every  term'  at  law  is  a   term  in 

l^oss,  now  In  a  measure  departed^from^- 

I.  506,  n.  508;  n; 
should  be  aj$signed  to  attend  uses*  of 'mar- 
riage settlement,  i.  508,  n. 
of 'presuming'  surrender  of  terms,  i«  491  to 

509,  n» 
six  general  rules  for  determiLing  when'  term 

may  be  presumed  surrendered,  i.509,  n. 
when  assignment  of  term  may  be 'dispensed 

with,  ilk 
Mr.  Butler's  rules  as  to  dispensing* with  as- 
signment of  terms,  i.  510,  n. 
attendant  term  partakes  of  qualitirs  of  real 

[>roperty,  i.  5l1,  n. 
assigned  by  executor  to  satisfy  hU  oicn  debt^ 

not  notice  that  term  is  assets,,  ii.  569.' 
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TERM— («M<MtieJ.) 

may  be  extended  ms  land,  or  sold  as  per- 

sonidtyy  ii.  600,  n.  605,  n. 
trnst  of  term  may  be  extended,  i.  480,  note, 

ii.  605. 
trust  term   not  within   statnte   of  frands, 

it  605. 
BO  execation  of  trust  of  term   if  not   in 

debtor  at  time  of  writ  awarded,  ii.  610, 

6tt. 
Ikn  of  judgment  does  not  attach  on  term 

till  delivery  of  writ  to  sheriff,  ii.  605,  n. 

606,  n. 
satisfied  and  nnassigned  term  will  protect 

mortgagee  against  judgment,   even  with 

notice,  «€m6.1i.  61S.  615. 
thisdocmne  ouestioned,  ii.  615,  n.  616,  n. 
never  assigned  to  attend,  removed  in  equity^ 

when,  ii.  614. 
no  material  difference  between  express  and 

implied  attendant  term,  ii.  616,  n. 
attendant  term  may  be  used  to  defend  or 

recover  possession,  ii.  647. 
See  Attendant  T<mn,   LeoMe^  J><ueAoU, 
Prtmumed  Swrender, 
distinctions  as  to  husband's   mortgage  of 

wife's  term,  ii.  715,  n. 
wife's  term  wlioUy  under  husband's  power, 
*  iL717,  n. 

See  Hvtbtmd  mnd  Wife. 
devised  expressly  for    payment  of  debts, 

personal  fund  not  exempt,  ii.  790. 
creation  of  teim  of  real  estate  for  payment 

of  debts,  not  enough  to  discharge  per- 
sonal fund,  ii.  844,  n.  846,  n.  856. 
creation  of  term  to  raise  portions,  an  ex- 

ensption  of  personal  estate,  ii.  870,  n. 
See  Exonerutumy  Pereonid  Eetate, 
biU  filed  to  have  term  removed  out  of  the 

way,  in  nature  of  equitable  ejectment, 

ii.  946,  n. 
release  without  words  of  limitation  4o  mort* 

gagee  for  years,  destroys  term  and  con- 
fers life  estate,  ii.  1089. 
how  term  directed  to  be  assigned  to  attend 

inheritance,  where  tenant  of  fee  is  a  lu- 
natic, i.  58,  n. 

TERM  IN  LAW, 

but  as  one  day,  i.  275. 
all  judgments  are  considered  as  given  on 
first  day  of  term,  i.  516. 

TESTATOR, 

directing  his  estate  to  be   sold,  executors 

may  sell  or  mortgage,  i.  105,  n. 
levying  a  fine  to  such  uses  as  he  shall  ap- 
point, and  dying  witiiout  mailing  any  new 
disposition,  devise  prior  to  fine  revoked, 
L  111,  n. 
See  Bona  Testatariaf  Devise^  Executor, 
Revocation. 

TESTIMONY— (see  Execution,  Mortgagor,  WU' 

neea.) 
THEATRICAL  DRESSES,  &c. 

possession  of  them  after  mortgage,  no  fraud, 

L40,  n. 

THEFT, 

purchaser  without  notice  allowed  to   use 
deed  stolen  from  window,  i.  513,  n. 


THIRD  INCUMBRANCER 

may,  pending  li»i  by  aecood  agaiurt 
for  redemption,  bny  in  first  tnciUBr 
and  thereby  gain  priority,  I.  538ir       ^^ 

otiierwise  after  decree  to  aettle  prioiltieB^ 

ib. 
See  Third  Me/rtgagea* 

THIRD  MORTGAGEE 

redeeming  second,  must  take  first  and  ••- 
cond  mortgage,  if  second  mortgagee  haa 
redeemed  first,  i.  399,  n. 
agreement  by  first  mortgagee  to  convey  to 
third,  second  cannot  compel  ""-"  ^ 

i.  449. 
if  third  mortgagee  without  notice  oi 
buy  in  first  mortgage  and  judgnoent,  he 
vriU  be  preferred  to  second  mortgagee^ 
1.454. 
civU  law  allowed  third  mortgagee  to  over- 
reach second  by  purchase  of  firsts  ib.  b. 
buying  first  pendente  lite  by  second  mort- 
gagee to  redeem,  preferred,  and  ikti^  not- 
withstanding first  mortgagee's  snbmiaaiOB 
to  be  redeemed  by  second,  i.  455,  n. 
with  notice  of  second  at  time  of  loan,  bay- 
ing first,  obtains  no  advantage,  L  456,  a. 
need  not  prove  actual  payment  of  money 

for  prior  incumbrance,  i.  5M. 
may  secure  himself  by  buying  in  first 

gage,  i.  454,  n.  455,  n.  521,  n. 
may  obtain  legal  estate  from  first  h 
brancer,  pending  bill  by  second  mor 
to  redeem  first,  i.  538.  540.  550,  n. 
mortgagee  buying  first  mortgage  not  pre- 
ferred to  second,  where  the  three  seea- 
rities  are  prepared  by  same  scrivenen  er 
attorneys,  ii.  582. 
or  third  mortgagee's  buying  In  first  when 
second  has  bcin  registered,  U.  6f7,  8,  a. 
See    Registration,    Second    Morigagee, 
Suboepient  Ineumbraneer,    Third  I»- 
eumbiuncer, 

TIMBER, 

mortgagee  cannot  cut,  unless  bis  aecarity  be 

scanty  or  defective,  i.  189. 
mortgagor  iii  possession  may  be  restrained 

by    injunction  from   cutting    timber,  L 

165,  n. 
mortgagee  may  obtain    injunction    against 

mortgagor's  cutting,  when  security  scanty, 

ib.  189,  n. 
Sue  Tenant  for  Life,  Underwood,  Wade. 

TIME 

of 'enlarging  time  on  bill  of  foreclosnve  aist, 

ii.  997,  &  n.  998,  n. 
not  enlarged  on  bill  to  redeem,  as  on  bill  to 
foreclose,  i.  403,  n.  ii.  999,  a. 
See  Foreehntre  idm, 
of  covenant  that  money  shall   remain   on 
mortgage  a  given,  i.  16. 

See  Length  ef  Time,  Statute  of  Limitm- 
tUnu. 

TITHES. 

may  be  mortgaged,  i.  17. 
See  Advowson. 

TITLE, 

mortgagee   supporting  suits  in  defeace  of 
title,  not  guilty  of  maintenance,  I.  lOS. 
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TITl.E->(cMi<tiitMil.) 

mortjpigee  expending  loms  In  rapport  of 
tltfoy  may  add  them  to  principal  1. 189,  n. 

aad  interest  will  be  allowed  thereon,  ii.  9tO. 

acquired  after  mortgai^e,  enures  to  mort- 
gagee's benefit.  I.  190. 

■nortgagee  shonld  be  party  to  suits  concern- 
ing, T.  SOS,  n. 

snort^^^  acqoiescing  for  twenty  years  in 
mortgagor's  title,  oTidence  of  abandon- 
ment of  all  charge  on  estate ;  $etmb.  L 
3M,n. 

See  Statute  tf  IAiidtali4mM. 

impossible  to  have  mathematical  certainty 
of  good  title,  i.  598,  n. 

action  lies  for  slander  of  title,  ii.  56t,  n. 

mortgagee  selling  after  foreclosnrcy  can 
make  good  title  to  pnrehaser,  ii.  1006,  n. 

mortgagee  ranst  be  at  expence  of  complete 
ing  title  after  foreclosure,  ii.  1029,  n. 

of  the  title  a  mortgagee  reqoires,  U.  1090  e 

TITLE-DEEDS^see  Detds.) 

TOLLS 

•re  mortgageable,  i.  t4,  n. 

beqneat  of  money  dne  on  tolls  to  charity, 

void,  i.  143,  n. 
mortgagee  of  tolls  may  bring  ejectment  for 

toll-hoosesy  iL  1087. 

TOOE^.HARTLEYf 

observations  on  this  case,  ii.  1003  Si  5. 

TRADER, 

cannot  mortgage  his  effects  and  keep  pos- 
session, i.  43,  n. 

of  taking  title  from  trader,  ii.  595,  n. 

cannot  on  marriage  settle  his  property  to 
the  prejndice  of  his  creditors,  ii.  1084. 

tmtra  of  his  wife's  fortane,  ib. 
See  BoHkrupta/,  PosiCidan, 

TRADINO, 

right  of,  within  stat.  «1  Jac.  1,  i.  41,  a. 
See  Baalcni^. 

TRANSFER  OF  MORTOAOB, 

mortgagor  need  not  join  in,  i.  152. 

but  desirable  that  he  shonld  join,  i.  159,  n. 
it.  906,  n. 

notice  of  should  be  given  to  mortgagor, 
i.  153,  n. 

though  lands  lie  in  a  register  county,  i.  153. 

when  mortgagee  is  in  possession  he  should 
procure  mortgagor's  concurrence  in  trans- 
fer, ib. 

should  contain  covenant  that  money  is 
really  dae,  if  mortgagor  be  not  a  party, 
•  Ii.  906,  n. 

principal  object  in  transfer,  is  assignment 
of  oebt,  ii.  908. 

arrears  cannot  be  made  principal  if  mort- 
gagor does  not  join  in  transfer,  L  154. 

for  less  than  whole  money  due,  assignee 
nevertheless  entitled  to  whole  mortgage, 
i.  345,  n. 

stranger  allowed  no  more  than  he  paid  for 
mortgage,  as  against  other  creditors,  and 
bo^A  fide  purcliasers,  i.  347. 

Ibis  rule  now  exploded,  and  assignee  al- 
lowed whole  money,  except  he  be  agent, 


TRANSFER  OF  MORTGAOE-(Mi«tiiii«l.) 
trustee,  guardian,  executor,  or  heir  c^ 
owner  of  estate,  i.  345,  n.  347,  n. 

effect  of  transfer  as  to  interest,  ii.  903,  n. 

transferree  allowed  interest  on  all  mOUey 
really  paid  for  transfer,  if  mortgagor  be 
party,  ii.  903. 

executor  of  mortgagee  should  be  assigning 
party  in  transfer,  when,  L  499,  n. 

executor  of  joint  mortgagee,  proper  party 
to  transfer,  ii.  679. 

wife's  consent  necessary  to  transfer  of  mort« 
gage  on  her  estate ;  sem^.,  ii.  794,  n.  (tt). 

covenant  to  pay  money  on  transfer  of  mort- 
gage, does  not  alter  nature  of  debt  or 
Uability  of  funds,  ii.  867,  8. 

reservation  of  new  equity  of  redemption  oa  • 
transfer  of  mortgage  by  heir,  no  evidence 
of  intention  to  change  funds,  ii.  889,  n. 

this  equity  unaltered  bv  renewal  of  lem,  ib. 

beir^  covenant,  and  bond  on  transfer  of 
mortgage,  no  evidence  of  alteration  of 
funds,  ii.  889. 

effect  of  transfer  of  mort|;age  by  heir  or 
purchaser,  as  to  appropriation  of  funds, 
11.886. 

a  transfer  of  deposit  of  deeds  may  be  ef- 
fected by  delivery  over  of  deeds  as  well 
as  original  deposit,  ii.  1059. 

legal  mortgagee  may  transfer  benefit  of  his 
security  by  delivery  of  his  mortgage  and 
bond,  li.  1060. 

prior  act  of  bankruptcy  vitiates  transfer  of 
deposit,  ii.  1061. 

of  the  transfer  of  an  equitable  mortgage, 
ii.  10596. 
SeeAccomnif  Auigwmentf   Purdbasfr  qf 
E$tat€  guidiet  to  Mortgage* 

TRANSITU, 

of  stopping  in,  L  47,  n. 

TREASON, 

one  attainted  of,  may  be  mortgagee,  but 
cannot  hold  thing  mortgaged,  1. 107. 

by  treason  of  mortgagor  equity  of  redemp- 
tion devolves  oa  crown  as  an  immediate 
forfeiture,  not  as  an  escheat,  L  984,  n. 

and  crown  may  redeem,  L  953,  n* 
See  Attainder, 

TREES, 

cannot  be  cut  down  during  lease,  i«  39. 
SeeTiaiter,  Uaderwood,  WoMto. 

TRESPASS,  VI  ET  ARMlS^ien  Metne  Pro- 
fits,) 

TROVER, 

damages,   and  not   deeds,  recoverable  by 
action  of  trover,  L  903*  ii.  631,  n.  639,  n« 
633,  n. 
See  Bill  ^  Dieeoterfff  Deede. 

TRUST, 

by  will  to  pay  debts  confers  power  to  mort- 
gage, i.  65. 

a  kiid  of  law  to  trustee,  prohibiting  him  to 
act  otherwise,  i,  84. 

of  mortgage  money,  executed  though  not 
in  writing,  i.  145. 

confessed  by  answer,  binding,  ib.  n. 


l^TBT 


iN  tuic. 


secret  trast  proveable  by  parol,  i.  151. 

In  equity  not  at  law,  i.  152. 

created  generally,  by  conveyance  or  de- 
vise for  payment  of  debts,  will  not  entitle 
simple-contract  creditors  to  interest,  i. 
900. 

unless  claase  particularly  penned  to  show 
sncli  intent  in  debtor,  i.  901. 

of  trust  be  created  by  deed,  and  debts  are 
scheduled,  i.  202. 

naked  trast  distinguisliable  from  devise  in 
trofit  to  sen,  i.  %3U 

trust  to  sell,  and  power  to  sell,  jiearly  the 
same  thing,  i.  tS6. 

for  sale  estaMshed,  i.  IS,  n.    See  Sate. 

^flnsek  of  i/idehinity'shonfdf  alviays'  be  in- 
serted in  trusts  fbr  sale,  i.  244. 

estate  devised  for  payment  of  debtii,  eqnit- 
iTMc'atters;  tliough  devisee^  b^  lieir  at  law, 
USSO. 

tfatre' maybe  tLpbaUMsio  Jhatru  of  a  t^st, 
i.  551. 

empty  legal  estate  held  in  trust  for  another, 
HOC  devisabte  for'  benefidal  p\ir^6se§,  i. 
4l9,  n. 

any  pnrpose  bej^ohd  trtist  cfeelared,  is  ea- 
clnded,  i.  468: 

of  rmultlrrg  trbst,  K  465.  ii.  754,  n. 
See  Resulting  Trust. 

aSstgnnient  t6'  sfecond'  mortgagee,  with  no- 
tice of  first,  a  breach  of  triiAt,  i.  475,  u. 

tmsrektate  knay  b6  extended,  i^  480. 

so  trust  of  term  may  be  extended,  ib.  n. 

ntrt'witlitn  statute  of  Westminster,  ii.  bOa. 

made  liable  to  exiciitloa,  by  what  statute, 
ii.  602,  5. 

not  assets,  ii.  602,  $ed  on/«'608. 

not  subject  to  execution  at  common  law,  ii. 
605. 

made  so  by  the  stattrfe  of  flFatids,  18. 

disctiarged  of  inciiMbrances  of'  trnktee,  ii. 

of  term^  not  vi^tbin  ther  statute  of  fVaudM, 

IK  605,  *n. 
how  ex^cnti<^n" of' trust  estate  maybe  cir- 

comvented,  ii.  607,  n. 
mortgagee  having  notice  of  trust,  conveying 

W  ojHe  also  having  notice,  nut  exonerated, 

i.  555,  .n* 
notice  of  trast,  makes  person  taking  with 

itv-  himself  a  trustee,  i.  555,  6,  n. 
notice  of  old  will,  not  notice  of  dormant 

trast  therein  contained,  ii.  565. 
notice  of  trast  destroys  creditor's  prefer- 
ence, ii.  571.^ 
recital  of  deed'  by  date  and  parties,  notice 

of  trust  contained  In  that  deed,  ii.  652,  5. 
See  Noticed 
for  creditors  of  B.  who  come  in  within  a 

given  time,   fund    belongs    to  creditors, 

though  they  do  not  come  in  within  the 

time,  ii.  564. 
See  Composilioit  Deed,  Creditor's  Debt. 
'    persons  passive  under  a  breach  of  trust, 

not  entitled  to  favor,  ii.  566. 
what*,  if  mortgagee  has  settled  money  on 

family  trusts^  ii.  955,  n. 


;TRUSTS— (ir«iiliii««<f.) 

land  sold,  and  money  in  funds,  stoek  sab- 

Ject  to  samR  trusts  as  lands,  ii.  1067. 
of  money  »lionld  be  concealed'  fi>MB  mort- 
gagee, i.  214,  n. 
widow  not  endowable  of  trust  estate,  ii.  696. 
equity  of  redt'mpfioii  and  mere   troat  dis- 

tingoisbed,  iU>. 
origin  of  distinction  as  to  desying  dower 

and  allowing  curtesy  of  trnstB,  ii.  693,  a. 
tenant'  in  tail  of  trnxt  estate,  formerly  cm- 

sidered  as  not  within  tiie  aCatnte  de  dmdt, 

i.  268. 
now,  fine  and  y^ecovery  must  be  levied  and 

sufiered  of  trast  estate,  as  of  legal  estate, 

U,  706. 
of  money,  belonging  to  wife  within  lioabaad's 

power,  ii.  7 18. 
ferm  belonging  to  wife  husband  may' 

ii.  715,  u.  716,  n.  718. 
husband  no  power  over  wife*s  trust  of 

created  witii  Ms  privity,  ii.  7i8. 
See  Ditelaimer,     Umsbtrnd    md    W^^ 
Trustee. 

TRVSttl^s; 

possession  by,  not  within  thfe  stat.  21  Jac  1, 
'  i.  44,  6\  n. 

may  be  mortgagor*  hf  vlrtiie  or  express 
powers  to  that  efiecr,  i.  60. 

or  by  inlerenoe  from  other  powers,  i.  61. 

so  tliey  may  mortgage  if  the  trust  be  la 
raise  money  out  of  rent*  and  proj/tts  of  land; 
for  meritorious  purposes,  within  a  liniited 
time,  i.  62. 

nitl(^i^.«r' M'ofds,  used  in  crrating  the  trost« 
rci^train  tiie  meaning  of' the  words  reats 
j  utid' ftrofita  10  a  strict  sense,  ib. 

cannot  eiiWr'  into  mortgage  covenants,  bat 
\  ihiM  no'  detriment  to  mortgage,  L  60,  a. 

61.  n. 

having  power  to  raise  money  by  sale  or 
ntortsage,  cannot  sell  after  mortgage,  L 
61,  n.     , 

a*  to  piirrhdseft  by,  i.  124,  n. 

of  nuirtgTig^s  by;  who  liave  power  to  alter 
and  vary  scr unties,  i.  105.  n.  239,  n. 

one  executor  may  release,  but  one  tmslee 
cannot,  i.  2S0,  n. 

cannot  lend  ou  mortgage  witliont  power, 
i.  28n,  n. 

for  payment  of  debts  have,  in  a  conrt  of 
equity,  incidental  authority  to  mortgage 
or  sell,  i.  64, 

which  they  may  do  without  waiting  fat  a 
decree,  i.  65,  6. 

of  term  for  raising  portions,  the  trast  wbere- 
of  prescribes  a  particular  method  for  rais- 
ing them,  cannot  raise  them  in  any  other 
way,  for  such  designation  iiliplles  a  ne- 
gatfve;  1.  68. 

so,  as  to  trustees  of  term,  &c.  for  payment 
of  debts  created  by  devise,  they  must 
follow  the  mode  prescribed^  i.  69. 

so,  of  a  particular  mode,  evident  ffonf  ne- 
cessary inference,  as  by  perception  of 
profits,  i.  70. 

may  mortgage  or  sell  contiitgeut  or  rever- 
sionary terras  to  secure  porSoDS,  as 
as  they  become  payable^  i.  74. 


r^ :D  ETC 
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TRUSTEES— (coNftNiWff.) 
-     earabtiMis  tii  IfiU  mle^  fomided  on  mis- 
eliieft  inddbat  to  111*  inpoiitioB  of  re- 
▼enioBafy  tenns,  L  79.  90. 

bot  children  being  entitled  |o  ntlier  previa 
viont  fornitliet  no  ground  of  exception 
to  the  mle  as  to  raismg  poVtions^  i.  90. 

neither  does  the  circnmstance  that  no  main- 
tenance i4  provided  until  portion  payable 
Aimitli  such  ground^  1.  92. 

|>ortien  not  postponed  merely  to  give  trus- 
tees an  election^  i.  69. 

nature  of  application  of  purchase-money 
tf^  given  purposes— nature  of  the  trust, 
l.«18. 

land  not  answerable  for  trustees  misappli- 
cation of  fnnd,  i.  tl9. 

nor  for  their  default,  i.  tSt, 

incumbrances  by  truitee  no  avail,  H.  064* 

cannot  lend  money  on  personal  security, 
i.  105,  n. 

if  they  have  povrer  to  lend  trast  fbnd  on 

I>ersonal  security,  they  will   not  be   aU 
owed  to  accommodate  a  trader  with  loan 

on  bond,  fb. 
for  infants,   cannot  lend   tmtt  money  on 

mortgage  without  order  of  ooort,  U  S85, 

note, 
allowed  ezpenees  for  opinions,  when,  ii,  992, 

note, 
infant  trustee  within  statute  of  Anne  never 

ordered  to  convey  to   another   trustee, 

1. 107,  n« 
infant  mortgagee  is  not  a  trustee  for  tlie 

mortgagor  only,  but  also  for  executor  of 

mortgagee,  i.f05,  n. 
See  IiifmU, 
being  appointed,  they  can  give  good  dis- 
charge for  pnrchase-nioney,  i.  f37,  8. 
payment  to  tmstees,  when  enongfc,  U  989,  n. 
renouncing,  cannot  delegate   Ascretlonary 

powe#s  to  new  traslaas,  i.  94f ,  tu 
cannot  renounce  after   accaptance  of  the 

<raf t,  i.  950,  n. 
ranonaeing,  should  not  release,  I.  946y  n. 
•tiierwise  now  as  to  trustees  appointed  by 

wtti,  K  94r,  B. 
of  disclaimer  of  tmstees  appohited  hy  deed 


orwiU,  i.946.  n. 
of  their  renunciation  and 


,  ib. 


Seojl«9ept«8os,  Ae^mlmeencef  Dimlaimer. 
wioda  of  changing   tmstees  under  power 

for  that  purpose,  i.  950,  n, 
trustee  cannot  be  receiver,  i.  990,  n. 
for  sale,  whether  they  may  pav  surplus  to 

orsfai  fue  tnM  with  notice  of  judgments, 

I.  908,  n.  ' 
of  mortgagor,   not  allowed   to  compound 

mortgages,  i.  M6. 
trastae  of  nu>r<gagor  purchasing  prior  in- 

enariirance,  allowed  only  what  he  gave 

Ihr  II,  i.  $46,  n.  S47,  n. 
MtoeptwlMra  ha  pnrehases  to  eavar  his  own 

inonmhinBoe^  1*340,  n*  594^  n. 
devise  of  oMrtgage  to  three  tmstaes  and 

ftnrvlvory  passes  a  eontingent  remainder, 

I.  431,  n. 
If  Ihare  ba'  seveial  )aint*tmsiees,  and  one 

or  more  of  them  Johi  with  eeaiui  mi  truH 

Vol.  II. 


TRUSTEES— (cottltait^.) 

iri^  co*9e]hnice  of  legal   estate,  aiienee 
will  be  in  of  the  legal  estate  in  a  proper- 
tlSBahla  rate,  i.  4,36. 
'  term  or   fee  assigned  to  tmstee,  tenn  at- 
tends, i.  465,  n.  464>  n* 

of  attendant  term  become  trustees  for  in- 
cumbrancers without  assignment,  i.  474. 

on  assiani^  term  trustee  ought  to  Im?  sa- 
tisfied that  tliere  is  not  any  prior  incum- 
brance,  i.  475k 

situation  of  trustee  of  attendant  term  wlui 
assigns  to  B.  while  A.  has  deeds,  i.  47r, 
note. 

trustee  assigning  terra  with  notice  of  dower, 
a  breat:h  of  trust,  i.  485,  n. 

so  if  he  ansign  after  noticr,  u  5.V,  n.  • 

whether  tmstees  for  preservmg  contingent 
remainders  may  join  iy  destmying  them, 
i.  537,  &  n. 

for  preserving  contingent  remainders,  de- 
creed to  join  in  sale,  there  being  no  issue 
ten  years  after  marriagOt  and  foredpsure 
threatened,  ii.  975,  n. 

to  preserve  contingent  remainders,  neces- 
sary parties  to  bill  of  forecbsure,  iU 

of  leases  by  trustees,  ii.  578,  n. 

notice  not  eluded  by  conveyance  to  tmstee, 
ii.  585,  n. 

if  estate  in  hands  of  trustee  be  conveyed 
away  before  execution,  judgment  creditor 
is  deprived  of  his  elegU,  ii.  607. 

conveyance  by  trustee  with  notice,  renders 
grantee  liable  to  the  trusts,  ii.  635,  n. 

of  settlement  ouglit  to  retain  title-deeds, 
ii.  649. 

mortgagee  becomes  a  trustee  for  mortg^gor^ 
when  debt  ia  paid,  1. 109. 

heir  trustee  for  executor  as  well  for  estate 
as  of  money  received  by  him,  |i.  663,  n. 
665. 

but  heir  may  take  land  on  paying  executor 
the  mortgage  money,  ii.  970. 

mortgagee  is  trustee  for  person  entitled  t^ 
equity  of  redemption  till  twenty  year* 
after,  for  person  who  has  been  in  posses- 
sion Miat  time,  i.  474,  n. 

trustees  not  being  executors,  evidence  fa- 
vorable to  exemption  of  personal  estate, 
ii.  833. 

cbar^bte  for  what  they  have  actually  re- 
ceived only,  ii.  948,  n. 

account  between  trustees  of  equity  of  re- 
demption and  mortgagee,  buiding,  ii. 
955. 

having  legal  estate,  necessary  party  to  fore- 
closure, ii.  970. 
*  statute  of  limitations  no  effect  as  between 
trustee  and  cestui  ^ue  <nul,  i.  500,  n. 

relation  between  trustee  and  cestui  que  (rai#, 
and  mortgagor  and  mortgagee,  compared 
and  distinguished,  11. 1035,  n. 

characters  of  trustee  and  mortgagee  bey 
QO  resemblance,  ii.  1154. 

former^  cannot  dispossess  ceeiui  que  irutt^  lb. 

rales  applying  to  attorney  and  client  apply 
to  trustee  and  cetiui  que  trust,  ii.  i065. 

purehasing  trust  estate  aaswaimble  fbr  pro- 
fits, ii.  1000,  l\ 

SL 
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tnch  t  pnrdhaM   watched  with  jealoofv, 

i.  t«,  n. 

See  AttfndniU,  CUnUwgeiii^  ««rf  Rever- 

•iMwry  Termty  Cntm  f  m  TVwe,  Hua- 

band  aiNf  Wife^  StaJMe  i^  UmUatUmi. 

TURNPIKE  TOLLS, 

bequest  of  money  due   on   charity  void, 
i.  143,  n. 
See  CharUy,  MortmatM  Act,  TolU. 

TWENTY  YEARS, 

mortgage  not  presumed  satisfied  In  less  than 
twenty  years,  i.  509,  n. 
See  StaimU  i/  LiwdiaiwM. 

TWO  ESTATES 

in  mortgage,  tenant  in  tail  sells  one,  other 

must  bear  whole  charge,  1.  $16,  n. 
if  one  of  two  estates  mortgaged  to  the  same 

person  be  deficient,  redemption  mast  be 

of  both,  or  neither,  I.  399. 
iMit  one  tenant  in  common  may  redeem, 

though  other  has  mortgaged    a  second 

estate,  ib. 
pnrchaser  of  eqnity  of  redemption  of  one 

estate  mnst  redeem    mortgages  on  both 

estates,  or  neither^  i.  340,  n. 
mle  holds  thongh  one  mort^^ge  be  a  pledge 

of  personalty,  and  the  other  a  mortgage 

of  realty,  1. 341,  n. 
bat  it  holds  no  longer  than  both  mortgages 

cootinae  nnited   in  origiiud   mortgagor, 

(«€rf  9«.)  lb.  ^ 

distinction  as  to  this  rale,   between  fore- 

closai-e  and  redemption,  i.  349,  n. 
mortgaged  to  A.,  one  to  B.,  A.  shall  take 

his  whole  money  oot  of  estate  not  mort- 
gaged to  B.  i.  343. 
See  MarMkaWng  Aiaets. 

u. 

IJNDER-LEASE, 

mortgagee  should  take  under-lease  In  pre- 
ference to  assignment  of  whole    term, 
i.  178.  185. 
effect  of  under-lease    by  tenant  at  will, 

ii.  1038. 
nnder-lessee  cannot  avoid  distress  for  rent, 
i.  185,  n. 
See  Leaxe,  LeM$ehoid, 

VNDER-MORTOAOEE, 

being  tenant  in  possession,  cannot  object  to 

appointment  of-  receiver,  i.  299,  n. 
must    be   parties   to   bill   of  foreclosure, 

11.  965. 
instance  of  undef-mortgage  of  stock,  il. 
1068  «. 
See  Swh'mortgQg€^ 

rNDER-MORTGAGOR, 

moving  to  stay  proceeding  on  statute  of 
Geo.  f ,  compellable  to  redeem  that  mort- 
gage aud  others,  t«  340,  n. 

VKDERVALUE, 

BO  ground  for  opening  forethMnre,  ii.  1008. 


UNDERWOOD, 

mortgagor  inoit  oot  in  llie  nswai  ^ouse, 
or  he  win  be  restrained  by  injwuctian, 
u  165,  n.    See  Tiwibtr^  fVmtte. 

tTNDOCKETED  JUDGMENT, 

notice  of,  in  eqnity,  binding,  i.  t76y  D. 

on  level  with  simple-contract  debt  mi  law, 
i.  f78,  n.  514. 

nnavailable  at  law,  i.  45t,  n.  514. 

though  afterwards  docketed,  L  tat. 

unregistered  deed,  nndocketed  jndgiaent, 
and  nnenroUed  bargain  and  sale,  all  bind- 
ing in  equity,  witli  notice,  i.  514,  n. 

notice  of  nndocketed  jndcment,  or  unie- 
gistered  deed,  not  binding  at  law,  the 
same  as  In  equity,  i.  279,  n. 
See  Docket,  Judgment. 

UNENROLLED  BARGAIN  AND  SAI»E, 
nndocketed  judj^ment,    and   nnregislered 
deed,  all  binding  in  eqnity,  with  notice, 
1.614.    Bee  Bmgtau  md  Sale. 

UNITY  OF  INTEREST, 

mortgagor  and  mortgagee  have,  ii.  1015,  n. 

UNREGISTERED  DEED, 
not  available  at  law,  i.  459. 
otherwise  in  equity  with  notice,  i.  514^  ■. 
void  against  subsequent  registered  deed, 

il.  626j  n. 
contra  if  snbseqnent  deed  be  wltb  actnal 

notice,  ii.  6S4,  dc  n.  696,  n. 

UNSTAMPED  AGREEMENT, 

to  grant  a  lease  a  good  defence  in  eject- 
ment, when,  i.  159,  n. 

USE, 

b^ond  mortgage  annaiied  if  contrary  ta 

mtentioB,  i.  114,  n. 
a  person  cannot  lie  seised  of  an  eqnity  la 

a  use,  1.  t5f ,  n. 
could  not  be  taken  in  execatioB  at  law, 

ii.  598.  603. 
not  within  statute  of  Westminster,  ii.  fiOt. 
made  liable  to  ezecntion,  by  wimt  atatnte, 

li.  609,  S,  n. 
wile  not  necessary  party  to  dedaiation  of 

uses  of  fine,  ii.  706. 
covenant  to  levv  fine  next  Eaatrr  tem  lo 

certain  uses,  fine  levied  three  yeara  after 

may  be  to  other  uses,  ii.  1644. 
See  l^ae,  RenUing  C7«e,  Rigki  HoSru 

USE  AND  OCCUPATION, 

mortgagee  may  bring  action  lor  use  and 
occupation  against  mortgagor's  tenant, 
i.  176. 

USURY, 

defined  and  exemplified,  iL  893,  a* 

to  support  charge  of  psory,  it  shonld  ap- 
pear that  the  payment  stipulated  for,  is 
either  coloarable  and  fHvokws  in  Its  na- 
ture or  excessive  in  it*  aoranat.  ii.  895,  n. 

mortgagee  taking  salaiy  for  reoeivisig  rents, 
ttsiurv,  L  997. 

so  if  he  talra  oommissloii  for  bis  linnhle, 
ii.  894,n. 
•  lender  to  Imve  sal4i7  as  stwiraffd  or<lerk, 
and  peribrm  no  senrioe,  nsory,  ii,  89^  n. 


ITiDE  X. 


1»9 


contract  majr  be  nsarioiu,  bat  penlty  not 
loenrKd  tul  mov«  than  3  per  €€$IU  taken, 
it.  895y  n« ,       ' 
,-,    banker's  efmnuiaiont  tboogb  accompanied 
with  mortgage,  not  osoriofiUy  U.  896,  n. 

tender  ntcetsary  ta  relief  in  asary,  lb. 

mortgagee's  secnri^  when  foid,  so  as  to 
extiognish  debt,  ib. 

acceptor  af  biii  of  excbanm  not  gnilty  of 
*amM7  by  taking  premiom  oefore  bill  pay- 
able, ib. 

surplus  beyond  legal  rate  of  interest  re- 
coverable by  mortgagor,  ib. 

effect  of  bankraptey  on  nsorious  amrtgage, 
ii*  897,  n. 

bonk  Mt  debt  not  destroyed  by  mixture 
with  Qsnrians  contract,  ib. 

of  nsuriotts  transactions  by  means  of  lease, 
while  in  fact  it  is  a  kwn,  ii.  894,  n.  1080. 

second  mortgage  comprises  principal  and 
Interest  on  first,  and  also  interest  on  tlie 
interest  due  on  the  first,  ^«re  If  second 
mortgage  void  as  nsurioos  ?  ii.  917. 

agreement  at  time  of  mortgage  to  convert 
interest  into  principal  at  end  of  year,  not 
nsnry,  though  inoperative  in  equity, 
i.  154,  n.  ii.  919,  n. 

mortgagee's  stipulation  for  collateral  ad- 
vantage tends  to  usury,  and  not  allowed, 
ii.  948,  n. 

covenant  in  mortgage  deed  tliat  mortgagee 
be  consignee,  void  as  usurious,  ii.  107<. 

taking  divfdend  of  stock  not  usury^  when, 
ti.  895»  Ii. 

loan  of  stack^  whoreby  more  than  5  per  tttA, 
certain  is  reserved,  usurious,  ii.  1068. 

ii  ia  nsnry  if  lender  has  the  option  of  en- 
forcing payment  of  a  certain  sum  in  pre- 
ference to  stoek,  \\»  1068  6. 

te  taking  six  months  interest  in  advance 
ti.  934,  n. 
.     aetion  for,  must  be  laid  where  nsnrioas  in- 
terest is  receiv,ed,  it.  897,  n^ 

lender  of  stock  having  option  to  say  at  a 
futuN^  day,  whether  ho  will  have  the  mo- 
ney lent  in  s^ock  or  in  money^  usury, 
ii.  896,  n. 

interest  above  Sper^im^  without  baaard, 
usury,  ii.  1079* 

continnation  contracts  are  usurious,  ii.  1068. 

usurious  taking,  proveable  by  parol,  ii.  94S. 

whether  there  has  been  a  asuriona  taking, 
a  fact  for  a  Jury,  ii.  895. 

borrower  may  prove  usury,  ii.  943,  n. 

miscellaneous  cases  on  usury,  ii.  897,  n. 
See  Merest, 

UTENSILS— (see    AppwrtemaeeMf    BrewhrnH^ 
Fixtwee^  Key,  PoieenUn.) 

v. 

VADIUM  MORTUUMj  I.  3, 4. 

VADIUM  ViVUMy  I  3.  380,  n. 

VALUE  OP  ESTATE, 
I    what  proportion  it  should  bear  to  money 
lent;  il  1090  4* 


VARY, 

power  to  vary  secorities  not  eontronled, 
ii.  1033,  n. 

if  the  usual  clause  to  alter  and  vary  autho- 
rises a  mortgage,  i.  105,  n.  S39,  n. 

VAT 

of  soap-boiler,  1. 40. 
See  BrewAoaar. 

VAUXHALL  BRIDGE  ACT, 
case  under,  i.  S4»  n. 

VENDEE, 

it  may  be  inferred  from  his  acts,  tliat  he 
intended  to  make  debt  his  own,  ii.  881. 
See  Parekmaer  mU^eci  te  Morigtigt, 


VENDOR'S  LIEN 

for  purchase-money  unpaid,  i.  354^  ii.  87 1. 
if  vendee  sell  or  die,   this  lien  ceases,  ii. 

872. 
purchase-money  not  to  be  paid  till  vendor's 

death,  for  which  a  bond  is  gifen,  lien 

discharged,  ii.  106«  5. 
so  a  coTenant  for  payment  of  money  within 

two  years  has  like  effect,  it  106«  d. 
how  affected  by  vendor's  retention  of  titto*' 

deeds,  ii.  106X. 
considered  as  a  mortgage  if  pnrchaiar  Im- 

come  bankrupt,  ib. 
removed  where  he  takes  mortgage  for  the 

m^ney,  ib. 
arises  notwithstanding  fonnal  receipt,  and 

binds  party,  and  all  claiming  under  him, 

with  notice,  ib. 
remevnd  by  what  ctronnsstanees,  ib. 
priority  of  vendor's    lien   and   equitable 

Bsortgage  decided  by  rule  pd  trior,  S&e.  ib* 
vendor  confined  to  his  equitable  lien,  or 

other  creditors  and  legatees  idiowea  to 

stand  id  his  place,  ib. 
See.ilfarsAattiBg-  ulsstle. 

VESSEL 

in  river,  mortgage  of  and  possession  after, 
a  fraud,  i.30. 
See  Skip, 

VICAR AQE-*(seaildrowssR.    Reclory.) 

VISIBLE  OWNERSHIP— (see  Reputed  Gam* 
erddp,)  , 

VrVUM  VADIUM, 
instance  of,  i.  380,  n. 

VOID  AND  VOIDABLE, 

infanftt  conveyance  nncler  stat.  of  Aran' 

when  ha  ii  not  within  it,  voidable  only, 

i.  «10,  n. 
feoflfinent  by  infant/  vpidaJile  only,  i.  t09. 
deed  by  in&nt,  voidable  and  void  when, 

ib.  n. 
sale  peudewte  1><^  npt  void  but  voidable  only, 

i.  549»  n. 
void    find    voidable    lAses   dlstingntsbed, 

ii.  7<3,  n. 
void  lease  cannot  be  cQufinned,  lb.  7^,  n« 

3h2 
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VOLUNTARY  ASSIGNMENT, 

of  wife's  jDOFlga^e  after  hiifband's  «ject- 

ment  iiniapporiable,  ii.  751,  n. 
mwjffKoatnt  is  toluMtary  if  maule  after  mwr- 
riage,  li.720« 
See  Voluntary  Setilement. 
Toluntary  and  valuable  assignment   dUtiit- 
gnished  as  to  wifju's  rlgltt  of  karvivorthip, 
ii.  768,  D. 

VOLUNTARX'CONrVEYANCE, 

against  volantary  CQUv.«^apcf ,  anut  be  tried 

at  law,  i.  450. 
conveyance  for  payment  of  debtA  generally^ 

to  tvhicb  no  rreditors  are  parties,  voluii- 

tarv,  ti.  656. 
so,  if  for  payment  of  debts  In  a  schedule 

and  other  debts,  it  i&  voluntary  as  to  the 

latter,  it  657. 
vohmtary  conveyance  may  be  made  good 

by  soliteqneot  consideration,  ii.  659,  60. 
and  adequacy  of  consideration  not  rigidly 

investigated',  ii.  660, 1. 
by  bankmpt,  when  void  under  new  act, 

ii.  1085  c. 
See  Vatuntary  StUlement, 

VOLUNTARY  MORTOAG-E, 

not  within  act  to  prevent  clandestine  mort- 
gages, ).  407. 

mortage  by  father  to  secore  debt  of  bis 
son  not  Voluntary,  i.  9  H!,  n. 

void  against  purchaser,  bnt  good  If  assign- 
ed fbr  valii^,  ii.  659,  10S4,  &  n. 

Voluntary  settlement, 

not  binding  on  purchaser  evea  with  notice, 

i.  mi.  u.  655*  n.  656,  n. 
after  marriage,  in  consideration  of  love  and 

^iTcctioo,  void  againac    mortgagee  frith 

.aoti€,e^  i.  31 1,  n. 
no  equity  under,  to  prevent  sale,  ii.  656,  n. 
as  against  clainiants  ander  adftlor,  binding, 

ib. 
settlor  not  assisted  in  destroying  hit  otvn 

deed,  ib. 
^'    what  shall  be  a  voluntary  settlenicnt,  ii. 

657,  n. 
ki  favor    of    child,    good    against  future 

creditors,  ib. 
by  husbandlB  purchase  of  term  in  name  of 

himself  and  wife,  mortgage  after,  geod» 

ii;  77S. 
with  power  of  revocation  is  in  nature  of 

will,  ii.  657.  ,     . 

See  Advancement  Conveyance*  Marriage 
Settlement.  Mortgage.  Voluntary  Ae- 
signment,  .  VoUintetr, 

VOLUNTEER,     • 

brothers  end  eoUatenils  in  marriage  set- 
tlements are  volunteers  [Johnson  v.  Le- 
gatdf  9  Madd.  £83.]  i.  166«  tit,  note. 
ii..6d7,  n. 

may  redeem,  i.  263. 
,  '  and  pnrclm^r  of  equity  of  redemption  dis- 
tinguished as  to  judgments,  i.  808^  n. 

term  attends  for  volanteer,  i.  46S,  n. 

but  siffords  him  no  protection  against  crown 
..   .debts,  i.  461,  n. 


VOLUNTEER— (Mttltmitd.) 

or  doweC,  A.  W&,  is. 

^tsehaaer  for  value:  preAimed-  t»  volaa* 
teer,  thongh  former  have'  actnal  notice 
of  settleiBeBt  previoasly  to  his  pnvckase, 
•       Ii.  655^  «. 

mortgagee,  (having  Motlee  of  volimtary  set- 
tlemeat)  proenriag  legal  estate  from  tnia- 
tees^  refused  decree  of  ibreeklaBre  against 
velanteer)  ii.  967. 

foreclosure  never  opened  for  votanteer, 
ii.  999. 

VOUCHERS, 

attamey  or  soUcitor  ss^st  produce  vovcbera 
for  money  advanced  or  expended  for  his 
olient,  ii.  1064,  5. 

See  AlUmey  and  ClUnt* 

w. 

WARRANT  OF  ATTORNEY, 

of  defeasance  on»  i.  5. 

defeqtive  at  law  good  io  equity  to  charge 
land,  ii.  1050.  [SUf  in  Oe  TAird  Feteaitf» 
tUk  Warrant  of  Atiohnby.] 

WARRANTS, 

of  West  India  Dock  Company,  possession 
ol",  carries  property,  i.  47,  n. 

WARRENS 

Oiortgagcable,  !.  ift. 

WASTE, 

by  mort^gor  restrained,  i.  165* 

Intrusion  on,  confirmed    by  twenty  ytars 

possession,  I.  167.  ' 

not  Jasiifiable  by  atortgageo  before  fore- 

closure,  L  188. 
restraint-d  in  equity,  i.  189. 
motigagee  cannot  commit  waste  unless  his 

security  be  scanty  or  defective,  ib; 
hft  which  case  he  most  apply  money  fiwt  m 

payment  of  interest^  then  of  principal, 

Ih.  ^  . 

mortgagee  of  copyhold  may  poll  down  ruin- 
ous houses^  and  bnild  better  to  prevent 
forfeiture,  ii.  107«. 

Mkortgagor  enjoined  from  committing,  If  set 
curity  scanty,  i.  189,  n»  ^ 

WATER, 

if  it  osfl  be  mortgaged,  L  17,  n. 
no  property  in,  ib. 

WAY 

grant  of  right  of  way  presumed  from  long 
usage,  i.  503,  n. 

WEARING  APPAREL, 

if  it  can  be  mortgaged,  i.  17,  n. 

WELCH  MORTGAGE, 

its  natore  and  use,  i.  373.  380,  n^  iik  947» 
implies  perpetual    pow.er   of   redemption, 

i.  373. 
rents  to  be  received  without  nccoont   till 

principal  pajd  off,  ib. 
mortgage  eaiinot  compel  a  redemption  or 

foreclosure,  ib.  ii.  999. 


I  I»  ft  B  It. 
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ITELCH  MORTpAOe— (b^ifiMtf.) 

li  «rMh#iit  «:iW(nSfttt  for  p«;fttieilt  «f  Btoney^ 

i.  574,  n. 
wlieii   ttiortgag^  OMt«ed  to  hmoobI^  ib. 

ii.  9«r. 
-     «9  Mi«*l  rtttH  Ita  WeM  iMrCgflg^,  ^mi6. 

ii.  948,  n.    • 
bm  morlf^^e  MoM  MoMBf  f(»r  ttivpHu  in 

bis  bands,  ib. 
•    t   nMr  littl«  mdi,  4  996,  ti.    ' 

no  time  a  bar  to  tbe  redemptlo*of  «  Welcb 

fDotrtf^ge,  i.^r^b 
bili  to  redMiit  after  iltjullirM  ymiH  pot- 

icwoQ  by  perMO*  enMvtiig  t#    rMeive 

<kbti  Mt  of  rents^  d^efeod  lanAtr  cir- 

cmiMtaooc*^  iJk 
latest  case  oo  tbis  head,  ii.  1  iMu 
tofiveyatto*  to  A.  tlltll*  f«««i«e  Ml.  o«t  of 

rents  ;'^weitt7  yean    poiia«Mleti     after 

money  paid,  a  bav,  i.  d77. 
"twenty  years  begin  to  ran  againit  mort- 
gagor when   rantft    liava   isllsAed  debt, 

L  581,.  n. 
paid  out  of  personal  fond,  aad  rert  estat^ 

to  be  taken  as  eollattral  plfidge,  ii.  78S. 

W£ST  INDIA  DOCK  WARRANTS, 

delivery  of  tma^ftrt  property  iik  tha^oods, 
i.  47,  iii 

WESt  INDIA  MORTGAGK, 

six  per  cent,  interest.  aUkMrird  oa  IliiiB  andr 
'    West  India  mortgagta  nvHte'  in  fingland, 

ii.89^ 
attorney  not  allowed  ^anaissjojt  fon^aeceiv- 
ing  produce  of  West  India  plantations, 
ii.  1065.  .       ■  . 

8ee  Band,    CoOaienU  SecnrUy,    CaUmal 
Property. 

WBSTMINSTBII, 

Lord  Coke's  exposition  of  statnt^Mif,  Ii.  601. 
9eairi^/l,  4^iiiKMf,  Aiiml,'7Vfm. 

VI0OW, 

tenant  fog  lUe.a^der  «Kirivage  laUifnient 
entitled  to  redeem  before  Hibsaqavnt  tn- 
fsambriiti^er.  u  «My  m 
her  ackno^leugm,('oror.hasbaad's  mortgage 
of  her  estate  cnaHirnw  it^  wban^.  ii^.  7M%  n. 
?f  51^  n. 
See  Qiu^rm»tim< 

may  be  agent  ta  tmatees  a^  10  bes  separate 

estatey  u  38,  n.  46.  n. 
bow  wife^s  goods  in  ffer  hnsband^S/posspssion 

affected  by  hia  baalu-u|)tcy,  i«  4.%  nu  • 
entitled  to  redeem  mortg^e  of  bar  term, 
..  i^  386,, o^ 
l^r  rifffu  to  chattel   real  by  anrvivorship, 

by  what  means  prevented,  li.  747,  a. 
Iier  equity  fora  setUevpaotattacbea  on  fiiing 

lull,,  ii.  77],  p. 
agreement  that  wiife  shall  redeem  good,  not- 

witkstajiding  £l<ie^  except  against  cifedi- 

tors^  ii.  674.  ^ 
fine  bars  every  iqt'erest  in  land,  tb. 
1^;  iot^reat  iu  judg4ueat  UiU'ible  by  fine, 


WIPE— (««a(iaa<d.^ 

f«leni|MiNi  ffieaer«««l-  for  kosband  attd  wife 

jointly  It  Intter  endowaWe  anbjeet   mort- 

l^ge,  ii«67»,  b.     ' 
her  consent  in  colirt,  what  eflbet  ii.  681^  n. 
eredltfl¥  %^  bandtnay  red«Mn,  if.  685,  n. 
not  a  neeeiaaf  y  parly  to  daHl  declaring  nsea 

of  fine,  wherein  iha  baa  joined,  if.  706p 

note.    • 
way  lai^y  fina^   anIjeaC  to  hnibaiMPir  dia- 

agreement,  iL  719,  n4 
flivbred  In  eonity^  ii.  809. 
not  banad  ir  fine  net  perfected  l>efore  hna- 

bao#B  death,  ii.  708  to  719. 
secret  assignment  of  term-  by  wife  on  eve 

of  marriage,  void,  ii.  719. 
deRvary  of  nK>rtgage  wlien  a  widow,  con- 

firms  mortgagee,  wheat  ii*  798*  745. 
her  estate   pas^d  by  husbluid^s  alienatfony 

subject  to  her  disaffirmanciP,  ii.  7^,  n. 
Iiaving  consented  to  mortgac^,  subjects  lier 

estate  to  that  som,  ttiongn  old  mortgage 

paid  off'aiid  further  smnr  bosrowed,  iL 

lier  concurrence  ^inneeessary  In   transfer 

of  mortgage  of  her  estate,  where  siteinur 
'  joined  in  mortgaga  by  fiaa  i  temb^  )L  7t4, 

».  (?af) 
estate  not   liable  beyond  anm    mriginany 

cliarged  on  it  with  her  aoasant  by  fine, 

ik  7S6. 
•husband's  personal  estate  most  discbarga 
.  mortgage  of  wife's    estate  S6%  hfs   use, 

ib.  .         •  .       . 

lier  r^ghifctp  aao/oarat^n .  sin4Uc  to  tbfi^  of 
heirs,  ib.  n. 
■  licy  Kifi^.to.  axoneration.piefetrred  ia  cre- 
ditors and, general  legatees,  ii.  7S7,  nu 
riebt  to.  eaoneration  continues  though  oebt 
; ...  be  discb^rged,  and  further  sum  bonoDw- 

ed,  tb.      . 
«    h'lisbaiid'capnQt  exempt  his  personaleilata 
from  wife's  riglit  to  exoneration,  ib. 
not  deprived  of  redemption  by  vagne  words 

in  assignment  of  mortgagi^i  ^*  ^^0* 
agreement^  express    or  implied,  necessary 

to.  change  wile's-  eqoitw,  u.  7St^  n, 
to  bar  her  absolutPly  by  fini^   there  mnst 

alteration  of  her  mterest  in  estate,  ii« 

735,  a, 
mortice,  by  fine«  only  a.  partial  alienation 

of  dower  or  jointure,  iu7S9, 
earliest  case  on  this  head,  ib- 
late  decisions,  and  result  of  cases,  11. 755,  n. 

739,  n. 
entitled  to  additiQaal  settlement  when  fb« 

ture  aqcessiens  o£  her  fiirUuie  are  great, 

ii.  743^  li.  755,  n. 
her  separate  trust  of  mortgaoe  not  affected 

by  iinsband!s  iMmkraptcy,  ii.  753. 
entitled  to  provision  in  case  of  husband's 

bankruptcy  for  property  which,  she  brings 

her  husband,  [1  6lyn«  dp  Jam*  64.J  0* 

754,  n. 
to  wba^  property,  of  wife  this  eqoi^  applies, 
.    ii.  755,  n. 

ma  V  file  hill  to  enforce  it)  ib. 
and  husband  res^ained  in  wc^  time  from 

a:^5ij;ui9g,  ii*  756|  n. 
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,■    ^prtitlfd.u  ft»tm>im»t  if  ill-txwted  jby.hw- 

her  provUton  to  eonsUt  of  Iwtf  her  fuvperty 

orinponet  ik'76Q,  n. 
liusb«i^il  camiot  ileprive  ber  of  it,  ii»  767. 
«iiUUed  to|^o?iftioO|  tbangh  providedl  for 

4<um/^  >u  77 K  P. 
of  w1fe*8  right  of  sonrivorsbip,  i|*  7^,  d. 
v^patwy  ami  y«l«iMe  auigiuiMnt  dwtln- 

guUh^,  as  to,  ih. 
contingent    referstonary  interest  in   Mock 
.»    '    |>elonguig  to  wife,  not  redaoed  into  j>08- 
session  by  assignnieDt   in  bankroptcy  of 
.    .     loaoiTency,  ii.  769,  n. 

SeeCbOjtfHKff,    Fnu  Copertf    Bu»hwnd 
'  qn<L.Wife,  PertomtU  EtMe^  Rendue. 

WIFE  AND  CHILDREN, 
"     trnst  of;eqojtyof  redemption  in  faTor  of, 
binding;  tliuugh  not  in  writings  i.  145. 
nnreasonftble  to  presume  testator  shonld  in- 
tend to  prefer  wife    to  disinherison  of 
chiidrehy  ii.  808,  n.  8<1. 
S^e  Advancement.  , 

WILL, 

requires  itronger  circumstances    io   shew 

.portions  not^  raiseable  till  term  inposses- 

sioil^  fhah  a  settlement,  f .  89. 
•     revoked  at  hiw  by  mortgage  io  fee,  bnt  in 

.  eqpitv  pro  tante  only,  u  110.  ii.  1150^ 
'     iCTOided  at  law,  if  estate  parted  with '  bnt 

for  a  moment,  and  same  use  taken  back 

again^  i.  Ill,  n. 
'     Always  reyokedlyy  tenant  in  tail's  recoTery, 

i.  113,  n. 
may  l>c  explained  by  parol  evidence,  1. 147. 
devising  equity  of  redemption,  shonld  be  at- 
'        tested  by  three  witnesses,  t.  266,  n.  4t7. 
devbitog  mortgage  reqnlreft  no  attestation, 

being  ont  of  statnte  of  frauds,  1.  427. 
devising  legal  estate   .requires  -  three  wit* 

nesses,  i.  430,  n. 
•    disposing  of  legal  estate  by  word*   appli- 
cable to  mort^ag^^^money,  most  be  attest- 
ed by  three  witnesses,  i.  431,  n, 
of  mortgagee  who  has  purchased  equity  of 

redemption  void,  if  not  attested  uy  tnree 

witnesses,  lb. 
of  copyholds  requires  no  witnesses,  I.  430,  n. 
recital  in  wilt  enough  to  keep  redemption 

alive,  1.389,  n. 
clause  expressly  deviiine  legal  estate  should 

be  inserted  iff  will  if  ii  be  intended  to 

pass  it,  i.  421^  n. 
it  cannot  be  tried  after  decree  in  equity, 

whether  wlH  iitas  cancelled,  !.  543-. 
title  under  will,  notice  of  legacies  given  by 

it,  ii.  564. 
notice  of  will,  not  notice  of  dormant  trust 

contained  tnereiri,  il.  565* 
notice  of  vrill,  notice  of  its  contents,  and 

construction  of  law  thereon,  arg^,^  ii.  566. 
notice  of  will  is  not  notice  of  its  contents,' 

when  vendor  is  etecutor,  il.  568. 
notice  of  will  does  not  oblige  purchaser  to 

Inquire  after  trusts,  when,  il.  570,  n. 
'    notice  of  wlH  inferred  from  recital  of  lease 

which  recited  it*/  ii.  575.    < 


W^ILI«^^€iw»insiB»J 

of:regUtnitio»  of  wOb,  ii.  618,  b.  619*  b. 
628,  n. 
:   Tvbmiiary  aenitweBt  in  natne  of  wiH,  if  it 
be  with  power  of  revocation,  ii.  697,  ■• 
Io  be  oowtraad  i#  aaooe  pcrtdo 

tradict  another,  ii«  802. 
one  pari  of  will  !•  be  cooetraod  inr 

lb. 
general  rule  Jn   oonatmclioa    of  wHiSy  i. 

417,  m 
courts  gaided  by  words    of  wUI,   not  by 

lestator*a  ^ircnmstalicefl,  \u  807,  n. 
shonld  contain,  claoaa  expressly  excmpliiif 
.  peraoqal  estate,  IT  so  Intended,  il.  851,  a- 
surrender  to  use  of  will^  when  uBnecenaify, 

ii.  1069.  > ' 
-  ^orrendcr  to  mortgagee,  revocatioii  of  prior 

siirreoder  Io  nse  of  will,  ib« 
Sugden's  act  supplies  formal,  noC  aabstaa- 

tlal*  «nrrendert  to  nse  of  will,  ii.  1090. 
therefore  not  to  surrender  of  feme  emeert 
whereon  she   should   be    separately  cx« 
anuned,  ih. 
.  infant  may  make  will  of  personalty,  bnt 
cannot  devise  realty,  ii.  1089. 
attorney  must  examine  whole  will,  and  nof 
be  content  with  extract  from  it,  ii.  109Q  m 
See  Deviee,    Lfgncyj    NoKce,    Ptrmmd 
Eetate,  Reeidue,  Tenant  nt  fTiiL 

WILLIAM  &  MARY, 

whether  courts  of  law  will  Interpret  statota 
of  W.  6e  M.  In  same  manner  as  conrts  of 
equity^  i,  278,  n. 

WINDMILL,  L40. 

WITNESS^ 

first  mortgagee   being  witness   to    second 

mortgage,  and  not    disdoslng  Ids  own^ 

postponed,  i:  49&> 
though  not  u}  proof  that  he  knew  contents 

of  second  mortgage,  1.  440. 
this  doctrine  questioned  and  qualified,  lb.  n» 
in  what  lltht  signature  of  witness  shonld  be 
'  received,  ib. 
not  presumed  acquainted  with  contents  of 

deed  or  will  at  law,  i.441,  • 
not  in  equity ;  eenUt,f  lb* 
not  to  be  postponed  unless  pi;;oved  that  he 

knew  contents  of -deeds,  ik  n. 
notice  denied,  one  witness  not  enongia  to 

prove  it,  1.  554, 
exceptions  to  this  rule,  lb. 
belief  not  enough  against  positive  averment, 

1.555. 
circumstances  may  be  shewn  to  slrengtiieB 

testimony  of  witness,  ib. 
if  his  testimony  supported  and  confinned, 

it  shall  prevail   against    answer,  Ib;  ■• 

556. 
ease  mav  be  sent  to  jury,  I.  556. 
but  plaintifi"s  witness  must  give  way  to 

defendant's  denial,  ib. 
mortgagor's  testimony  unsupported  and  op* 

posed,  not  sufficient  whereon   to   fo^nd 

decree,  if.  1059. 
attdmey,  counsel,  or  agent,  may  demur  to 

be  examined  as  witness,  ii,  588,  p* 
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WITNESS— («Mltiitiirf.) 

attorney,  &c.   may  give  evidence,  if  he 

pleatea,  at  to  afiairt  of  liis  client,  for  to 

do  otherwise  is  his  privilege,  not  that  of 

his  client,  il.  588. 

what  knowledge  of  witness  is  considered 

not  to  be  a  secret  of  client,  ib. 
mortgagor  not  a  competent  witness,  ii.  1071. 
of  tlie  necessary  witnesses  to  will  deWsing 
mortgage  or  equity  of  redemption,  L  408. 
427,  n.  499,  n. 
See  Ajuwer^  AUetttdimf  ExtaUhm  qf 
Jhed^Wm. 

WRITINGS— (see  TUk-deed$.) 

WRIT  OF  ERROR, 

none  lies  for  jadgment  on  covenant  In  mort- 
gage-deed, ii.  1047,  n. 

■lortgagor  may  be  barred  of  writ  of  error 
by  length  of  time,  i.  585. 


WRONGFUL  POSSESSION, 

not  found  in  special  verdict,  court  will  not 
presume  it,  ii.  1156, 

Y. 

YEARS, 

of  mortsages  for,  i.  7. 108,  n. 
devise  of  mortgage  for  years,  i.  422,  n. 
See  LeaUf  Term, 

YORK, 

See  Cat  ferns,  Freanaa,  PenomU  Estate. 

YOUNGER  CHILDREN, 

their  interest  in  personal  estate,  no  impe- 
diment to  heir  s  right  of  exoneration, 
ii.  784. 

Z. 

ZOUCH  V.  PARSONS, 

observations  on,  i.  208,  n.  209,  n. 
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